This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE 

^TDERAL REPORTER. 

VOLUME 143. 



CASES ARGUED AND DETEMINED 

IN THE 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION. 



JUNE— JULY, 1906. 



ST. PAUL: 
WEST PUBLISHING CO. 

1906. 



Copyright, 1906, 

BT 

WEST PUBLISfIING COMPANT. 



FEDERAL REPORTER, VOLUME 143 . 

JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENBELL HOLMES, Circuit Justice Washington, D, C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portlaud, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I, 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBE, Circuit Judge New Yorlt, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utlca, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Harttord, Conn. 

Hon. EDWARD B. THOMAS, District Judge, B. D. Now York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. HOYT H. WHEELER, District Judge, Vermont Brattieboro, Vt. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice' Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa, 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

' Retired June, 1806. 

143 F. (iii) 



IV 143 FBDBEAL REPORTEE. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Phlladelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Phlladelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvanl*. .Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLE W. FULLBR, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER G. PRITCHARD, Circuit Judge Asheviile, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, B. D. Nortli Carolina Raleigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMOND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phlllppi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITB, Circuit Justice Washington, D. V. 

Hon. DON A. FARDEE, Clrc-iit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judgo Huntsvllle, Ala. 

Hon. THOMAS GOODE JONES, District Judge, M. and N. D. A!abama...Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacoia, Fia. 

Hon. JAMES W. LOCKE District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosclusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austln, TeJC 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucliy Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Loulsville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michlgan Détroit, Mich. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michigan Grand Raplds, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee Chattanooga, Tenn. 

Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



JDDGES OP THE COURTS. 



SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAT, Circuit Justice ■Washinç;ton, D. C, 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

HoQ. FRANCIS E. BAKER, Circuit Judge ladianapolis, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KBNE3AW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BETHEA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indlanapolis, Ind. 

Hon. JOSEPH V. QU ARLES, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice V,'aEliirp:ton, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenue, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leayenwortli, Kan. 

Hon. BLMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arltsnsas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Aïkansas Ft. Smith, Ark. 

Hon. MOSBS HALLETT, District Judg.-, Colorado. ' .Denver, Colo. 

Hon. ROBERT E. LEWIS, District Judge, Colorado.' Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, Diftrict Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHKBN, District Judge, Minnesota Minne.apolis, Minn. 

Hon. PAGE MORRIS, District judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. PINKELNBURG, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN 1>'. PHILIPS, District Judge, W. D. Missouri Kan-ias City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Eioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo 



NINTH CIRCUIT. 

HOD. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE IIAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. THO.MAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Porlland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington SpoK-:iii-, Wa^h. 

Hon. CORNELIUS H. HANPORD, Di.5trict Judge, Vv'. D. Washington Seattle, Wash. 

» Resigned April 7, ISOG, • Appointed April 10, 1906. 



CASES REPORTED. 



Page 
Acme Ry., Signal & Mfg. Co., Lafferty Mfg. 

Co. V. (0. C. A.) 321 

Adams, Wallace v. (C. C. A.) 710 

.SDolian Co., Los Angeles Art Organ Co. v. 

(C. C. A.) 880 

^olian Co., Murray M. Harris Organ Co. 

V. (C. 0. A.) 880 

A. F. Hardie & Ce, In re (D. C.) 553 

A. F. Hardie & Co., In re (D. C.) 607 

A. L. Causse Mfg. Co. v. United States (C. 

C.) 690 

Aldrich v. Brinker (D. C.) 563 

Alfred H. Smith Co. v. United States (C. 

O.) 691 

Allegheny City, Valentine Clark Co. v. (C. 

C.) 644 

Allgair t. William F. Fisher & Co. (C. 0. 

A.) 962 

AUis-Chalmers Co. v. Reilley (C. C. A.)... 298 
American Brake Shoe & Foundry Co. v. 

Raiiway Materials Co. (C. C.) 540 

American Brake Shoe & Foundry Co. v. 

Western Iron & Steel Co. ;0. C.) 540 

American Fog Signal Co. v. Columbia Fire- 

cracker Co. (C. C.) 907 

American Hoist & Derrick Co., Cincinnati 

Ry. Supply Co. v. (0. C. A.) 322 

American Ins. Union, Whitestone v. (C. 

C. A.) 862 

American Magnesia & Covering Co., Keas- 

bey & Mattison Co. v. (C. C. A.) 490 

American Sheet & Tin IPlate Co. v. Pitts- 

burgh & L. E. R. Co. (C. C. A.) 789 

American Thread Co.. McCarthy v. (C. 

C.) 678 

American Tin Plate Co. v. Smith (C. C. A.) 281 
Anglo-American Land Mortgage & Agency 

Co. V. Haywood (C. C.) 683 

Anglo-American Land Mortgage & Agency 

Co, V. Lewis (C. C.) 683 

Anglo-American Land Mortgage & Agency 

Co. V. Wood (C. C.) 683 

Arcade Mfg. Co., Stover Mfg. Co. v. (0. 

O. A.) 126 

Atlanta B. & A. B. Co., Whittaker v. (C. 

C.) 583 

Atlantic City, The (C. C. A.) 451 

Atlantic & Pacific Telegraph Co., Harring- 

ton V. (0. C.) 329 

Aultman Co., United States v. (D. C.).. 922 

Bank of America v. Waggoner (C. C. A.) . . . 53 

Bank of Ravenswood v. John.son (C. C, A.) 403 
Barataria Canning C-o. v. Louisville & N. 

R. Co. (O. C. A.) 113 

Barge No. 7, The (C. C. A.) 942 

Bamey, Electric Vehicle Co. v. (C. C.) 5."iT 

Barrett v. Prince (C. C. A.) 302 

Basso, The Clelia (D. C.) 172 



Battin v. Northwestern Mut. Life Ins. Co. 

(C. C. A.) 

Beacom, Bristol Oil & Gas Co. v. (C. C.) . . . 

Béer, United States v. (C. C.) 

r.erkowitz. In re (D. C.) 

Black V. Wiedersheim (C. C.) 

Black, Parker v. (D. C.) 

Blakely v. Fidelity Mut. Life Ins. Co. (0. 

C.) 

Board of Trade of City of Chicago v. Mc- 

Dearmott Commission Co. (C. C.) 

Board of Trade of City of Chicago, Ham- 

mond Elevator Co. v. (C. C. A.) 

Boswell, The (D. C.) 

Bowsky, Cimiotti Unhairing Co. v. (C. O. 

A.) 

B. P. Ducas Co. v. United States (C. C). . 

Brace, United States v. (D. C.) 

Bradley v. Eccles (C. C. A.) 

Bradley, United States Fastener Co. v. (C. 

C.) 

Breese v. United States (C. C. A.) 

Bridgeport Trust Co., Hartford v. (C. C.) . . 

Rrinckerholï v. Roosevelt (C. C. A.) 

Brinker, Aldrich v. (D. 0.) 

Bristol Oil & Gas Co. v. Beacom (C. C). . . 

Brown v. Pegram (C. C.) 

Brown v. United States (C. C. A.) 

Brynteson, Ophir Consol. Mines Co. v. (O. 

cf. A.) 

Burns Co. v. Mills (C. C. A.) 

Busch, Michigan Yacht & Power Co. v. 

(C. C. A.) 

Butler Paper Co. v. Goembel (C. C. A.). . 
Byrne, Klenk v. (C. C.) 

Cardish, United States v. (D. C.) 640 

Carpenter, Sawyer Spindle Co. of Maine v. 
' C. A.) 9 



Page 

473 
550 
918 
598 
359 
560 

619 

188 

292 
996 

508 
362 
703 
521 

52:3 
250 
5.58 
478 
563 
550 
701 
60 

829 
325 

929 

2m 

1008 



(C. 



76 



Carter v. New Orléans & N. E. R. Co. (C. 

C. A.) 99 

Carter, Webster & Co. v. United States (C. 

O. A.) 256 

Castleberry, In re (D. C.) 1018 

Castlelerry, In re (D. C.) 1021 

Causse Mfg. Co. v. United States (C. 0.) . . . 690 

Cavagnaro, In re (D. C.) 668 

Centerville, Northwestern Sav. Bank v. (C. 

C. A.) 81 

Central Indiana R. Co. v. Grantham (C. 

C. A.) 43 

Central Indiana R. Co. v. Grantham (0. 

C. A.) 52 

Central Oil Co. of Los Angeles, Plotts v. 

(C. C. A.) 901 

Central R. Co. of New Jersey v. Pendleton 

(C. C. A.) 942 

Chapman v. ïellow Poplar Lumber Co. (C. 

C. A.) 201 



143 F. 



(vii) 



vm 



143 FEDERAL REPORTER. 



Page 

Charles E. Matthews, The (D. C.) 187 

Charles Spear, The (D. 0.) 385 

Charles Tiberghien, The (D. C.) 67G 

Chicago, Mills v. (O. 0.) 430 

Chicago Lumber & Timber Co., Wilson v. 

(C. C. A.) 705 

Chicago, M. & St. P. E. Co. y. Lindeman 

(C. C. A.) 946 

Cliicago, P. & St. li. E. Co., United States 

\ .. two cases (D. C.) 353 

Cimiotti Unhairing Co. v. Bowsky (C. C. 

A.) 508 

Cincinnati, N. O. & T. P. R. Co. v. Morgan 

County, Tenn. (C. C. A.) 798 

Cincinnati, N. O. & T. E. Co. v. Cox (C. 

C. A.) 110 

Cinncinnati Ry. Supply Co. v. American 

Hoist & Derrick Co. (C. C. A.) 322 

City o£ Meridian v. Parmers' Loan & Trust 

Co. (C. C. A.) 67 

City of Portsmouth, The (C. C. A.) 856 

City of San Antonio, The (C. C. A.) 955 

Clagett V. Duluth Tp. (C. C. A.) 824 

Clara Goodwin, The (D. C.) 172 

Clark V. Boerr (C. C.) 9C0 

Clark V. Equitable Life Assnr. Soc. (C. C.) 175 

Clelia Basso, The (D. C.) 172 

Clifton, The (C. C. A.) 460 

Columbia Firecracker Co., American Pog 

Signal Co. V. (0. C.) 907 

Columbia Wire Co. v. Kokomo Steel & 

Wire Co. (C. 0. A.). 116 

Columbus Buggy Co., In re (C. C. A.) 859 

Columbus, H. V. & T. E. Co. v. Pennsyl- 

vania Co. (C. C. A.) 757 

Columbus E. Co. v. Patterson (C. C. A.) . . 245 
Conklin v. United States Shipbuilding Co. 

(C. C.) 631 

Copper King, The, In re (D. C.) 649 

Cornell Steamboat Co., Ross v. (D. C.).. 166 
Courtin, Golden & Co. v. United States (C. 

Cox, Cincinnati', n! O." & T. É'. Co.' 'v'.' (C. 

C. A.) 110 

Cox, State Bank v. (C. C. A.) 91 

Cramp & Sons Ship & Engine BIdg. Co., 

Tromp V. (C. C. A.) 867 

Crilly, Gallice v. (O. C.) 178 

CriUy, Gallice v. (C. C.) 170 

Cumberland Téléphone & Telegraph Co. v. 

Bvansville (C. C. A.) 238 

Cutter Electrical & Mfg. Co., Westinghouse 

Electric & Mfg. Co. v. (0. C. A.).... 906 

Dairyman's Mfg. Co., Ironclad Mfg. Co. v. 

(C. C. A.) .512 

Davia, Knickerbocker Trust Co. v. (C. C). ., 587 

Davison, In re (D. C.) 673 

Dearberg Bros., United States v. (C. C. 

A.) 472 

Delaware & Hudson Co., Yarrington v. (C. 

C.) 565 

Dene Shipping Co. v. Tweedie Trading Co. 

(C. C. A.). 854 

Denthcr, Koerner v. (C.' C.) 544 

Diamond Match Co., Nester v. (C. C.) 72 

Disston V. McClain (C. C) 191 

Doerr. Clark v. (C. C. A.) 960 

Dover v. Greenwood (C. 0.) 1.SH 

Dowagiac Mfg. Co. v. Lochreu (C. C. A.) . . 211 



Page 

Ducns Co. V. United States (C. C.) 362 

Duff, Ilildreth v. (C. C. ) 139 

Duluth Tp., Clagett v. (G. C. A.) 824 

Eades, In re (C. C. A.) 293 

Eccles, Bradley v. (0. 0. A.) 521 

Edward Hill's Sons & Co. v. United States 

(C C.) 361 

Electric Vehicle Co. v. Barney (C. C.) 551 

Ellis, In re (C. C. A.) 103 

Ellis V. Harkness & Towler (C. C. A.) 103 

Elwell, The James W. (D. C.) 996 

Emery Co. v. Tweedie Trading Co. (D. C.) 144 
Employers' Liability Assur. Corp. v. Mor- 

row (C. 0. A.) 750 

Equitable Life Assur. Soc, Clark v. (C. C.) 175 
Equitable Life Assiir. Soc. of United States, 

Hews V. (C. C. A.) 850 

Brie City Iron Works, Munroe v. (C. C.) . . 989 
Essex County Park Commission, Stephens 

V. (C. C. A.) 844 

Eugène F. Moran, The (D. C.) 187 

Evansville, Cumberland Telephoue & Tele- 
graph Co. V. (C. C. A.) 238 

Export Storage Co., Love v. (C. C. A.) . . . . 1 

Farmers' Loan & Trust Co., City of Me- 
ridian V. (C. C. A.) 67 

Pidelity Mut. Life Ins. Co., Blakely v. (C. 

C.) 619 

Fidelity Trust Co., Fidelity & Deposit Co. 

of Maryland v. (0. C.) 152 

Fidelity & Casualty Co., Shanberg v. (C. 

C.) 651 

Fidelity & Casualty Co. of New York v. 

Stacey's Bx'rs (0. C. A.) 271 

Fidelity & Deposit Co. of Maryland v. Fi- 
delity Trust Co. (C. C.) 152 

Pisher, Shellaberger v. (C. O. A.) 937 

Fi.sher & Co., Allgair v. (C. C. A.) 952 

Folmina, The (D. C.) 636 

Force v. Sawyer-Boss Mfg. Co. (C. C. A.). 894 
Poster V. Home Ins. Co. of City of New 

York (C. C. A.) 307 

Frame & Co. v. United States (C. C.) 692 

Frank v. United States (C. C.) 702 

Franzen, Mississippi Glass Co. v. (C. C. 

A.) 501 

Fuelle, Huttig Sash & Door Co. v. (C. 

O.) 363 

Puld & Co. V. United States (C. C.) 920 

Pulton, The (D. C.) 591 

Gaffney, International Mercantile Mai'ine 

Co. V. (C. C. A.) 305 

Gallice V. Crilly (C. C.) 178 

Gallice v. Crilly (C. C.) 179 

General Electric Co.. Thresher v. (C. C.) . . 337 
George D. Emery Co. v. Tweedie Trading 

Co. (D. C.) 144 

Ginty v. New Haven Iron & Steel Co. (C. 

C.) 699 

Girard Trust Co. v. McKinley-Lanning 

Loan & Trust Co. (C. C.) 355 

Glasgow Steam Shipping Co., Tweedie 

Trading Co. v. (D. C.) 184 

Goembel, J. W. Butler Paper Co. v. (C. C. 

A.) 295 

Goodwin, The Clara (D. CI 172 

Gordon, Toledo, St. L. & W. E. Co. v. (C. 

C. A.) 95 



CASES RBPORTED. 



ÏS. 



Page 
Grant, In re fD. 0.) 661 

Grantham, Central Indiana R. Co. v. (0. 

C. A.) 43 

Grantham, Central Indiana R. Co. v. (C. C. 

A.) 52 

Greenwood, Dover v. (C. 0.) 336 

Griffin V. Smith (C. C. A.) 8G5 

Guarantee Savings, Loan & Investment 

Co., Hanaway v. (C. C. A.) 902 

Guest, United States v. (C. 0. A.) 45ti 

Hadley Dean Plate Glass Co. v. Highland 

Glass Co. (C. G. A.) 242 

Hasgart v. Wilczinski (C. C. A.) 22 

Hall Safe & Lock Co. v. Herring-Hall-Mar- 

- vin Safe Co. (C. C. A.) 231 

Hammond Elevator Co. v. Board of Trade 

of City o£ Chicago (C. C. A.) 292 

Hanaway v. Guarantee Savings, Loan & In- 
vestment Co. (C. C. A.) .902 

Hand, Security Warehousing Co. v. (C. C. 

A.) 82 

Hardie & Co., In re (D. C.) 553 

Hardie & Co.. In re (D. C.) 007 

Harkness & Towler, Ellis v. (C. C. A.) 103 

Harr, In re (D. C.) 421 

Harrington v. Atlantic & Pacific Telegraph 

Co (C C ^ 329 

Harris oVgan Co." v.' 'i^'olian Co." (C! G." A.) 880 
Hartford v. Bridgeport Trust Co. (C. C."l . . . .558 
Haskell Golf Bail Co. v. Perfeet Golf Bail 

Co. (C. C.) 128 

Hastings v. Southern R. Co. (C. C. A.) ... 2u0 
Haydock, Standard Varnish Works v. (C. 

G. A.) 318 

Haywood, Anglo-American Land Mortgage 

& Agency Co. v. (C. C.) 083 

Hendrick, In re (D. C.) 047 

Henningsen v. United States Fidelity & 

Guaranty Co. of Baltimore, Md. (C. 

C. A.) 810 

Herring-Hall-Marvin Safe Co., Hall Safe 

& Lock Co. V. (C. C. A.) 231 

Hews V. Equitable Life Assur. Society of 

United States (C. C. A.) 850 

Highland Glass Co.. Hadley Dean Plate 

Glass Co. V. (0. C. A.) 242 

Hildreth v. DuEf (C. Cl 1-59 

Hills Bros. Co. v. United States (C. C) . . 095 
HiU's Sons & Co. v. United States (C. C.) 301 

Hirsch, Villamil v. (C. C.) 0.Î4 

Hobbs V. Pennsylvania R. Co. (C. C.) 180 

Holland, Thomson-Houston Electric Co. v. 

(C. O.) 903 

Home Ins. Co. of City of New York, Foster 

V. (G. C. A.) 307 

Hotchkiss, Shaw v. (C. C.) 080 

Howard, Nathan v. (C. C. A.) 889 

Hunter v. United States (C. C.) 914 

Hurlbutt, Hatch & Co., In re (C. C. A.). . . 958 
Huttig Sash & Door Co. v. Fuelle (C. C.) 303 

Illinois Téléphone Const. Co., ïhomson- 
Hoiiston Electric Co. v. (C. C.) .534 

Impérial Brewing Co., In re (D. C.) 579 

Impérial Woolen Co. v. Longbottom (C. C. 
A.) 483 

Indianapolis Traction & Terminal Co. v. 
Lawson (C. 0. A.) .«".t 

Ingraham, National Sait Co. v. (C. C. A.) 805 



Page 
Interior Const. & Imp. Co., Lathrop, Shea 

& Ilenwood Co. v. (0. C.) 087 

International, The (C. C. A.) 408 

International Coal Min. Co., In re (D. C). . 665 
International Mercantile Marine Co. v. 

Gaffney (C. C. A.) 305 

lowa, The (D. C.) 996 

Ironclad Mfg. Co. v. Dairyman's Mfg. Co. 

(C. C. A.) 512 

Ironclad Mfg. Co. v. Orange County Milk 

Ass'n (C. C. A.) 512 

Jackson, United States v. (C. C. A.) 783 

James v. Wild Goose Mining & Trading Co. 

(C. C. A.) 808 

James W. Elwell, The (D. C.) 996 

Johnson v. Mutual Benefit Life Ins. Co., 

Inc., of Newark, N. J. (C. C. A.) 950 

Johnson, Bank of Ravenswood v. (0. C. 

A.) 403 

Johnson & Co. v. United States (C. C.) 915 

J. S. Johnson & Co. v. United States (C. C.) 915 
J. W. Butler Paper Co. v. Goembel (C. C. 

A.) 295 

Kaiper, Streit v. (C. C. A.) 981 

Keasbey & Mattison Co. v. American Mag- 

nesia & Covering Co. (C. C. A.) 490 

Kinney. Peek v. (C. C. A.) 70 

Kirk, The W. C. (D. C.) 3.")8 

Kirkiand, The Robert R. (D. O.) 010 

Klenk v. Byrne (C. C.) 1008 

Knickerbocker Trust Co. v. Davis (C. C.) . . 587 

Koerner v. Deuther (C. C.) 544 

Kokomo Steel & Wire Co., Columbia Wire 

Co. V. (C. C. A.) 116 

Lafferty Mfg. Co. v. Acme Ry., Signal & 

Mfg. Co. (0. C. A.) 321 

Langfond, The (D. C.) 150 

Lathrop, Shea & Henwood Co. v. Interior 

Const. & Imp. Co. (C. C.) 087 

Lawson, Indianapolis Traction & Terminal 

Co. v. (C. O. A.) 8,34 

Lefler v. New York Life Ins. Co. (C. C. A.) 814 
Lewis, Anglo-American Land Mortgage & 

Agency Co. v. (C. C.) 683 

Lexington, Shewalter v. (C. C.) 101 

Ley, Locke Insulator Mfg. Co. v. (C. C.) 911 
Ley, Locke Insulator Mfg. Co. v. (C. C. 

A.) 985 

Lindeman, Chicago, M. & St. P. R. Co. v. 

(C. C. A.) 940 

Lochren. Dowagiac Mfg. Co. v. (C. C. A.). . 211 
Locke Insulator Mfg. Co. v. Ijey (C. C). . . 911 
Locke Insulator Mfg. Co. v. Ley (C. C. A.) 985 
Loeb & Schoenfold v. United States (C. C.) . 098 

Long. Unitype Co. v. (0. O. A.) 315 

Longbottom, Impérial Woolen Co. v. (C. C. 

A.) 483 

Los Angeles Art Organ Co. v. .Slolian Co. 

(C. C. A.) 880 

Louisville & N. R. Co., Barataria Canning 

Co. (C. C. A.) 113 

Love V. Export Storage Co. (C. O. A.) 1 

Lneders v. United States (0. C.) 918 

Me Arthur, Mygatt v. (C. C.) 348 

McCarthy v. American Thi-ead Co. (C. C). . 078 
McClain, Disston v. (O. C.) 191 



143 FEDERAL REPORTER. 



Page 
McDearmott Commission Co.. Board of 

Trade of City of Chicago v. (0. C.) 188 

McDonnell v. Oceanic Steam Navigation 

Co. (0. 0. A.). 480 

Mcinerney v. United States (C. C. A.) 729 

JIcKay, In re (D. C). 6T1 

McKerracher, United States v. (C. C. A.) 783 
McKinley-Lanning Loan & Trust Co., 

Girard Trust Co. v. (C. O.) 355 

McNeil Lumber Co., Preston v. (C. C.) 555 

Mahony v. Malcom (C. C. A.) 124 

Malcom, Mahony v. (C. C A.) 124 

Marion Trust Co., United States v. (C. C. 

A.) SOI 

Matthews, The Charles E. (D. C.) 187 

Mays V. Newlin (C. C.) 574 

Merck & Co. v. United States (C. C.) 694 

Merritt & Chapman Derrick & Wrecking 

Co. V. Vogeman (D. C.) 142 

Michigan Yacht & Power Co. v. Busch (C. 

C À) 929 

Milis V.' Chicago " ( C.' C.) ' ." .' .' .' .' .' .' .' .' .' ,' .* ." ,' .' .' 430 

Mills, W. F. Burn.-^ Co. v. (C. C. A.) 325 

Slirabile Corp. v. Purvis (C. C.) 920 

Mississippi Glass Co. v. Franzen (C. C. 

A.) 501 

Jîontague, In re (D. C.) 428 

Montgomery, Southern Cash Register Co. 

V. (C. C.) 700 

Moran, The Eugène F. (D. C.) 187 

Morgan County, Tenu, Cincinnati, N. O. 

& T. P. R. Co. V. (C. C. A.) 798 

Jlorrin v. Robert White Engineering Works 

(C. C. A.) 519 

Morrow, Employers' Liability Asur. Corp. 

V. (C. C. A.) 750 

Munroe v. Erie City Iron Works (C. C.).. 989 

jrunroe v. Riter & Conley (C. C.) 986 

Murray M. Harris Organ Co. v. ^olian Co. 

(C. C. A.) 880 

Mutual Benefit Life Ins. Co. of Newark, 

N. J., Johnson v. (C. C. A.) 95u 

Mygatt V. McArthur (0. C.) 348 

Nathan v. Howard (C. C. A.) 889 

National Cash Register Co. v. Union Com- 
puting Mach. Co. (C. C.) 342 

National Cash Regiister Co., Southern Cash 

Register Co. v. (C. C.) 6.59 

National Refining Co. v. Willis (C. C. A.) 107 
National Sait Co. v. Ingraham fC. C. A.). . 805 
Nester v. Diamond Match Co. (C. C. A.). . . 72 
New Haven Iron & Steel Co., Ginty v. (C. 

C.) cm 

Newlin. Mavs v. «X G) 574 

New Orléans & N. E. R. Co., Carter v. (C. 

C. A.) 99 

New York Life Ins. Co., Lefler v. (C. C. A.) 814 
New York, N. H. & H. R. Co.. New York 

& Orienta! S. S. Co. v. (D. C.) 99x 

New York & Oriental S. S. Co. v. New 

York, N. H. & H. R. Co. (D. C.) 991 

Norfolk & Western R. Co., United States 

V. (C. C. A.) 266 

Northwestern Mut. Life Ins. Co., Battin v. 

(C. C. A.) 473 

Northwestern Sav. Bank v. Centerville (C. 

C. A.) 81 

Norton, Shields v. (C. C. A.) SOT 

Nottingham, The (C. C. A.) 942 



Page 
Oceanic Steam Navigation Co., McDonnell 

V. (C. C. A.) 480 

Ophir Consol. Mines Co. v. Bryuteson (0. 

C. A.) 829 

Orange County Milk Ass'n, Ironclad Mfg. 

Co. V. (C. C. A.) 512 

Oregon R. & Nav. Co. v. ghell (C. C.) 1004 

Oregon & C. R. Co., United States v. (C. 

C. A.) 765 

Oxford & C. L. R. Co., Union Bank v. (C. 

C. A.) 193 

Parker v. Black (D. C) 560 

Parkersburg Branch R. Co., United States 

V. (C. C. A.) 224 

Parks V. Southern R. Co. (C. C. A.) 276 • 

Parraraore v. Siegel-Cooper Co. (C. C. A.) . . 516 

Pattee, In re (D. C.) 994 

Patterson, Columbus R. Co. v. (C. C. A.) . . 245 

Patton, Ruggles v. (O. C. A.) 312 

Peck V. Kinney (C. C. A.) 76 

Peckham, United States v. (D. C.) 625 

Pegram, Brown v. fC. C.) 701 

Pendieton, Central R. Co. of New Jersey v. 

(C. C. A.) 942 

Pennsylvania Co., Columbus, H. V. & T. R. 

Co. V. (C. C. A.) 757 

Pennsylvania R. Co.. Hobbs v. (C. C.) 180 

Perfect Golf Bail Co.. Haskell Golf Bail 

Co. V. (C. C.) 128 

Perkins, United States v. (C. C.) 688 

Phœnix, The (D. C.) 350 

Pittsburgh, C, C. & St. L. R. Co., United 

States V. m. C.) 360 

Pittsbursh & L. E. R. Co. v. American 

Sheet & Tin Plate Co. (C. C. A.) 789 

P. J. Potter's Sons, In re (D. C.) 407 

Plotts V. Central Oil Co. of Los Angeles 

(C. C. A.) 901 

Potter's Sons, In re (D. C.) 407 

Preston v. McNeil Lumber Co. (C. C.) 555 

Prince, Barrett v. fC. C. A.) 302 

Prioleau v. United States (C. C. A.) 320 

Purvis, Mirabile Corp. v. (C. C.) 920 

Quigley v. Spencer Stone Co. (C. C. A.) . . . . 86 

Rfliiway Materials Co., American Shoe & 

Pounciry Co. v. (C. 0.) 540 

Ramsay, Standard Elevator Interlock Co. 

V. (C. C. A.) 972 

Reillev. Allis-Chalmers Co. v. (C. C. A.) . . 298 

Reis, The William E. (D. C.) 1013 

Richmond, The (D. 0.) 990 

Riter & Conley, Munroe v. (0. C.) 986 

Robert R. Kirkland. The CD. C.1 61.0 

Roberts, Johnson & Rand Shoe Co. v. West- 

inghouse Electric & Mfg. Co. (C. C. A.) 218 
Robert White Engineering Works, Morrin 

v. (C. C. A.) 519 

Rohinson v. United States (C. C.) 919 

Rodgers & Hite, In re (D. C.) 594 

Roosevelt. BrinckerhofE v. (C. C. A.) 478 

Rosenblatt, In r» (D. Cl C63 

Ross V. Cornell Steamboat Co. (D. C.) 166 

Royea's Estate, In re CD. O.) 182 

Riicker, Schwarzchild & Sulzberger Co. v. 

(C. G.) 6.56 

Ruggles V. Patton (C. C. A.) 312 

Rumble v. United States (C. C. A.) 772 



CASES REPOUTBD. 



XI 



Page 

Sale, In re (C. C. A.) 310 

Salmon & Salmou, In re (D. C.) 395 

Sanitary Dist. of Chicago, Streeter v. (0. 

C. A.) 476 

Sawyer-Ross Mfg. Co., Force v. (C. C. A.) 894 
Sawyer Spindle Co. of Maiue v. Carpenter 

(0. C. A.) 976 

Schwarzchild & Sulzberger Co. v. Rucker 

(C. C.) 650 

Scows ir.D and 18D, The (D. C.) 187 

Security Warehousing Oo. v. Hand (C. 

C. A.) 32 

Seefahrer, ïhe (D. C.) . C1J7 

Semet-Solway Co. v. Wilcox (C. C. A.) 839 

Shallus, Stone v. (C. C. A.) 486 

Shanberg v. Fidelity & Casualty Co. (C. 

C.) 651 

Shaw V. Hotchkiss (C. C.) 680 

Shell, Oregon R. & Nav. Co. v. (C. C.)...10O-l 

Shellaberger v. Fisher (C. C. A.) 937 

Shewalter v. Ijexington (C. C.) 161 

Shields v. Norton (0. C. A.) 802 

Siegel-Cooper Co., Parramore v. (C. C. 

A.) 516 

Smith, American Tin Plate Co. v. (C. C. 

A.) 281 

Smith, Griffin v. (C. C. A.) 865 

Smith Co. V. United States (C. C.) 69 1 

Sorenson v. United States (C. C. A.) 820 

Southern Cash Register Co. v. Montgomery 

(C. C.) 700 

Southern Cash Register Co. v. National 

Cash Résister Co. (C. C.) 639 

Southern R. Co., Hastings v. (C. C. A.) ... 260 

Southern R. Co., Parks v. (C. C. A.) 276 

Spear. The Charles (D. C.) 185 

Spencer Stone Go., Quigley v. (C. C. A.).. 86 

Spencer & Co. v. United States (C. C.) 916 

Stacey's Ex'rs., Fidelity & Casualty Co. of 

New York v. (C. C. A.) 271 

Standard Elevator Interlock Co. v. Ramsey 

(C. C. A.) 972 

Standard Varnish Works v. Havdock (C. 

C. A 1 . . 318 

State Bank V. Cox '(O.'c! A.) .'.'.\\'.\'.'.'.'.'.'. 91 
Stephens v. Essex Countv Park Commission 

(C. C. A.1 : 844 

Stone V. Shallus (C. C. A.) 4S6 

Stone, United Water Works Co. v. (C C). .1022 
Stover Mfg. Co. v. Arcade Mfg. Co. (C. 

C. A.) 126 

Streeter v. Sanitary Dist. of. Chicago (0. 

C. A.) 470 

Streit V. Kaiper (C. C. A.) 981 

Sun Kwong On v. United States (C. C. A.) 115 
Susquehanna, The (D. C.) 185 

Thomson-Houston Electric Co. v. Holland 

(C. 0.) 903 

Thomson-Houston Electric Co. v. Illinois 

Téléphone Const. Co. (C. C.) 534 

Thresher v. General Electric Co. (C. C.).. 337 
ThvTrston County, Neb., United States v. 

(C. C. A.) 287 

Tiberghien, The Charles (D. 0.) 676 

Toledo, St. L. & W. R. Co. v. Gordon (C. 

C. A.) 95 

Trorap V. William Cramp & Sons Ship & 

-Engine Bldg. Co. (C. C. A.) 867 



Page 

Tweedie Trading Co. v. George D. Emery 
Co. (D. C.) 144 

Tweedie Trading Co. v. Glasgow Steam 
Shipping Co. (D. C.) 184 

Tweedie Trading Co., Dene Shipping Co. v. 
(C. C. A.) 854 

Union Bank v. Oxford & C. L. R. Co. (C. 

O. A.) 193 

Union Bridge Oo., United States v. (D. 

C.) 377 

Union Computing Mach. Co, National Cash 

Register Co. v. (C. C.) 342 

United Box Board & Paper Co., Van Bpps 

V. (0. C. A.) 869 

United States v. Aultman Co. (D. C.) 922 

United States v. Béer (C. C.) 918 

United States v. Brace (D. C.) 703 

United States v. Cardish (D. C.) 640 

United States v. Chicago, P. & St. L. R. 

Co., two cases (D. C.) 353 

United States v. Dearberg Bros. (C. C. A.). 472 

United States v. Guest (C. C. A.) 456 

United States v. Jackson (C. C. A.) 783 

United States v. McKerracher (C. C. A.) . . 783 
United States v. Marion Trust Co. (C. C. 

A.) 301 

United States v. Norfolk & Western R. Co. 

(C. C. A.) 266 

United States v. Oregon & C. R. Co. (C. 

C. A.) 765 

United States v. Parkersburg Branch R. Co. 

(C. C. A.) 224 

United States v. Peckham (D. C.) 625 

United States v. Perkins (C. C.) 688 

United States v. Pittsburgh, C, C. & St. 

L. R. Co. (D. C.) 360 

United States v. Thurston County, Neb. (C. 

O. A.) 287 

United States v. Union Bridge Co. (D. C.) 377 
United States, A. L. Causse Mfg. Co. v. (C. 

C.) 690 

United States, Alfred H. Smith Co. v. (C. 

C.) 691 

United States, B. P. Ducas Co. v. (C. C.) . . 362 

United States, Brown v. (C. C. A. ) 60 

United States, Breese v. (C. C. A.) 250 

United States, Carter, Web.ster & Co. v. (C. 

C. A.) 256 

United States, Courtin, Golden & Co. v. (C. 

C.) 551 

United States, Edward HiH's Sons & Co. v. 

(0. G.) 361 

United States, Frame & Co. v. (C. C.) 692 

United States, Frank v. (C. C.) 702 

United States, Fuld & Co. v. (C. C.) 920 

United States, Hills Bros. Co. v. (C. C). . . 695 

United States, -Hunter v. (C. C.) 914 

United States, J. S. Johnson & Co. v. (0. 

C.) 915 

United States, Loeb & Schoenfeld v. (C. 

C.) 698 

United States, Lueders v. (C. C.) 918 

United States, Mcinerney v. (C. C. A.).. 729 

United States, Merck & Co. v. (C. C.) 694 

United States, Prioleau v. (C. C. A.) 320 

United States, Robinson v. (C. C.) 919 

United States, Rumble v. (C. C. A.) 772 

United States, Sorenson v. (C. C. A.).... 620 



xu 



143 FBDEEAL EEPOETEK. 



Page 

United States, Spencer & Co. v. (C. C.)..916 
United States, Sun Kwong On v. (C. C. 
A.) 115 

United States, Waldron v. (C. C.) 413 

United States, Walker v. (C. C.) 684 

United States, Wilder v. (C. 0. A.) 433 

United States, Winters v. (0. C. A.) 740 

United States Fasteuer Co. v. Bradley (C. 

C.) 523 

United States Fidelity & Guaranty Co., 

Wood V. (D. C.) 424 

United States Fidelity & Guaranty Co. of 

Baltimore, Md., Henningsen v. (C. C. A.) 810 
United States Shipbuilding Co., Conklin v. 

(O. C.) 631 

United Water Works Co. v. Stone (0. C.) . .1022 
Unitype Co. v. Long (0. C. A.) 315 

Valentine Clark Co. v. Allegheny City (C. 

C.) 644 

Van Epps v. United Box Board & Paper 

Co. (C. O. A.) 809 

Venture, The (0. C. A.) 468 

ViUamil V. Hirsch (C. C.) 654 

Vogeman, Merritt & Chapman Derrick & 

Wrecking Co. v. (D. C.) 142 

Waggoner, Bank of America v. (C. 0. A.) 53 

Waldron v. United States (C. C.) 413 

Walker v. United States (C. C.) 685 

Wallace v. Adams (C. C. A.) 716 

Watkinson, In re (D. C.) 60:^ 

W. 0. Kirk, The (D. C.) 358 

Western Iron & Steel Co., American Brake 

Shoe & Foundry Co. v. (0. C) 540 

Westinghouse Electric & Mfg. Co. v. Cutter 

Electrical & Mfg. Co. (C. O. A.) 966 



Page 

Westinghouse Electric & Mfg. Co., Roberts, 

Johnson & Rand Shoe Co. v. (C. C. A.). . 218 

W. F. Burns Co. v. Mills (C. C. A.) 325 

Wheaton Restaurant Co., In re (D. C.) 921 

White Engineering Works, Slorrin v. (C. 

C. A.) 519 

Whitestone v. American Ins. Union (C, 

C. A.) 862 

Whittaker v. Atlanta, B. & A. R. Co. (C. 

C.) 583 

Wiedersheim, Black v. (C. C.) 359 

Wilcox, Semet-Solway Co. v. (C. C. A.).. 839 

Wilczinski, Haggart v. (C. C. A.) 22 

Wilder v. United States (C. C. A.) 433 

Wild Goose Mining & Trading Co., James 

V. (C. C. A.) 868 

William Cramp & Sons Ship & Engine 

Bldg. Co., Tromp v. (C. C. A.) 867 

William E. Reis, The (D. C.) 1013 

William F. Fisher & Co., Allgair v. (C. 

C. A.) 962 

Willis, National ReOning Co. v. (C. C. A.) 107 
Wilson V. Chicago Lumber & Timber Co. 

(0. C. A.) 705 

Winters v. United States (C. O. A.) 740 

Wong Den, Ex parte (D. C.) 147 

Wong Sang, Ex parte (D. C.) 14» 

Wood V. United States Fidelity & Guaranty 

Co. (D. C.) 424 

Wood, Anglo-American Land Mortgage & 

Agency Co. v. (C. C.) 683 

Yarrington v. Delaware & Hudson Co. (0. 

C.) 565 

Yellow Poplar Lumber Co., Chapman v. (C. 

C. A.) 201 



0A8ES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



LOVE V. EXPORT STORAGB CO. et al. 

(Circuit Court of Appeals, Sixth Circuit February 1, 1906.) 

No. 1,422. 

1. Appeal — Parties. 

The rule established In the fédéral appellate courts requirlng ail 
parties against whom a judgment or decree is rendered, in the absence of 
severance, to joln in suing out a writ of error or prosecuting an appeal 
therefrom, applies only to a joint Judgment or decree against such par- 
ties, and has no application to separate judgments or decrees, thougb 
rendered at the same time and contained in the same entry. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dlg. Appeal and 
Brror, §§ 179&-1803.] 

Z. Same — Stakeholdees. 

Where certain trustées of a bankrupt as Indivlduals became mère 
stakeholders of a fund in controversy after the institution of their suit 
in a State court, which was removed to the fédéral courts, and obtained 
and held the stake subject thereto, they were not necessary parties in 
their individual capacity to an appeal from a portion of a decree deter- 
mining that appellee was entitled to the fund as against appellant, as 
to which such stakeholders had no individual concern. 

[Eri. Note. — For cases in point, see vol. 2, Cent Dlg. Appeal and Error, 
U 1798-1805.] 

3. Waeehousemen — Waeehol'Sing Goods — Eléments. 

The only thing essential to the warehousing of goods Is that their 
possession be changea from that of their owner to that of the ware- 
houseman, and hence it was immaterial that they were warehoused on 
premises belonglng to the owner at the time of the warehousing, which 
was leased to the warehouseman for such purpose. 

4. Same— Change or Possession— Evidence. 

Evidence held sufflcient to establish a complète change of possession 
of lumber, alleged to hâve been warehoused by a corporation, from such 
corporation to the warehouseman. 

5. COEPOBATIONS ACTS OF OEÏICEBS ^AUTHOBITT — DENIAL — ESTOPPEL. 

Where a corporation received the proceeds of certain notes which 
were placed to its crédit with plaintiff bank by means of certain transac- 
tions conducted by its président, by which he warehoused the corpora- 
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tlon's property and pledged the warehoiise receipts to secure the dis- 
counts, and tbereafter such proceeds were cbecked from the bank in its 
name by the président and treasurer, as he was authorized by tbe by- 
laws to do, the corporation was estopped to deny that the président had 
no authority to conduct sUch transactions. 

[Ed. Note. — For cases In point, see vol. 12, Cent. Dig. Corporations, 
§ 1704.] 

6. WABEHOCSEMBN-i-TAXES^— FAILUEE TO PAT EFPECT.' 

Where a warehouseman, which was a foreign corporation, Issued ware- 
house receipts (or certain lumber located in Tennessee on property leased 
to it by the owner of the lumber, the fact that such warehouseman had 
falled to pay a privilège tax to which warehousemen in Tennessee were 
subject, as provided by Acts 1901, c. 128, pp. 200, 221, 227, declariug 
thajt any person carrying on their business wlthout paying such tax 
should be guilty of a misdemeanor, did not invalidate warehouse re- 
ceipts Issued for such lumber in the hands o£ a bona fide pledgee. 

7. Bankkuptcy — ^Plbdges — Feaud — GooD Faith of Pledgee. 

Where certain warehouse receipts were pledged to a bank by a cor- 
poration, while insolvent, to secure a certain note then executed and 
any liabllity tbereafter contracted, and there was no évidence to Impugn 
the good faith of the bank, it was entitled to maintain its right to the 
property so pledged not only for the payment of such note, but for 
other notes subsequently discounted as against the corporation's trus- 
tée in bankruptcy, though the pledge was made within four months prior 
to the flling of the pétition in bankruptcy. 

8. Samb—Appeal— Objections Not Made at Teial. 

Where certain notes Indorsed by a bankrupt had matured and were 
treated as a part of the bankrupt's obligations in a trust agreement 
for the organization of a new corporation to take over tbe bankrupt's 
assets and continue its business, and at the trial the holder of such notes 
proved generally that they were a part of the llabillty of the bankrupt 
to it, and no objection was made to the form of such proof, the bank- 
rupt's trustée was not entitled to urge for the first time on appeal that 
Buch notes were not valid claims against the bankrupt because of the 
absence of any proof of presentment for payment and protest. 

[Ed. Note. — Appoal and review in bankruptcy cases see note to In re 
Eggert, 43 C. A. 9.] 

D. PlEDGES ReUSASE — TBUST AGEEEMEIST. 

Where a trust agreement for the organization of a new corporation 
to take over the assets of a bankrupt expressly provided that a bank, 
which was one of the bankrupt's creditors, should retain its right to the 
proceeds of certain lumber pledged to it over what was necessary to 
pay a certain note on account of the bankrupt's liabllity as indorser 
on certain other notes, and that to the amount it so received from the 
lumber it should not be entitled to the common stock in the new corpo- 
ration, the bank's signature to such trust agreement dld not constitute 
a waiver of the pledge. 

10. Bankbuptcy — ^Trustée — State Receivees — Ageeements. 

A bankrupt's trustée has no right to sue on an agreement made be- 
tween state receivers of the bankrupt and one of its creditors. 

11. APPEAIv— FiNDINGS OF MASTEB. 

A finding on a question of fact by a master will not be set aslde on 
appeal, except on a clear showing that it is erroneous. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

J. C. McReynolds and E. E. Barthell, for appellant. 
W. L. Granbery, for Export Storage Co. 
Lawrence Maxwell, Jr., for Third National Bank. 



LOVE V. EXPORT STORAGE CD. 8 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. On July 13, 1901, the American 
Hardwood Company, a Tennessee corporation, was engaged in the 
lumber business at West Nashville, in said state, and had been since 
March 8, 1900, date of its organization. The lumber yard, in which 
was a small frame building used as its office and a buggy house, 
was held under a lease and comprised about four acres of ground, 
bounded on the north by a railroad, on the south by the Centennial 
Boulevard, on the west by Thirteenth street, and on the east by an 
alley. It was sun-ounded by a fence composed of four wires and a 
strmg of plank, with gâtes in it, except on the side next to the rail- 
road, which was open. The office building was in the center of the 
south side next to the boulevard, and on top of it was a large sign 
bearing the company's name on both sides. The Company had in the 
yard over 1,000,000 feet of lumber distributed in 369 piles, worth about 
$30,000. William H. Lewis was its inspector and yard foreman. He 
was subject to a Miss Albright, who occupied the office building and 
may be said to hâve had gênerai charge of the premises. No officer 
nor any other superior servant was stationed there, Its head or prin- 
cipal office was in the Union Savings & Trust Company building at 
Cincinnati, Ohio, and was in charge of its secretary, Clarence G. 
Corkran, who resided temporarily in that city. Charles E. Corkran 
was président and treasurer and resided in New York City. The two 
Corkrans, and K. W. Hobart, B. W. Cross, and G. W. Daniels, con- 
stituted its board of directors. The résidence of the last three does 
not appear. Charles W. Corkran was interested in and officially con- 
nected with 10 or more other corporations engaged in like business 
at other points in the United States. He seems to hâve dominated 
ail of said corporations, including said hardwood company. In- 
deed he was really the owner substantially, if not entirely, of ail their 
capital stock. By the by-laws of the company it was provided, 
amongst other things, that it should be the duty of the président to 
sign and exécute ail contracts in the name of the company and affix 
the seal thereof thereto, when instructed so to do by the board; that 
the treasurer should hâve the care and custody of ail funds that 
might come into his hands and deposit the same as treasurer in such 
bank or banks as the président might sélect ; that the treasurer should 
hâve power to borrow money and exécute and negotiate the promis- 
sory notes or bills of exchange received by the company in the course 
of its business, and should draw ail checks against the bank account; 
and that either the président, vice président, secretary, or treasurer 
might, in the name of the corporation, issue checks, drafts, and notes 
and indorse or deposit for collection or discount, as the case might be, 
checks, drafts, or notes. 

On the date aforesaid, to wit, July 13, 1901, the Export Storage 
Company, one of the appellees, an Ohio corporation, with its princi- 
pal place of business in said Union Savings & Trust Company build- 
ing at Cincinnati, was engaged in the business of warehousing, mostly, 
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if not entirely, in certain of the southern states. It had no warehouse 
of its own. Its business was confined to warehousing on the premi- 
ses, whether actual warehouses or not, of those who desired to ware- 
house their goods. Prior to said date it had transacted a large amount 
of business, but had donc but httle, if any, in the state of Tennessee. 
It had a gênerai agent for the state located at Nashville nanied 
Charles Sykes, A statute thereof provided for the payment of a cer- 
tain annual tax by warehousemen for the privilège of carrying on 
their business therein, and declared it a misdemeanor for one to exer- 
cise such privilège without first paying the prescribed tax, punishable 
by a certain fine. Chapter 128, ,Acts 1901, pp. 200, 221, and 337. 
The appellee company had not paid this tax. The gênerai agent, 
Sykes, had advised with the ComptroUer of the state in regard to its 
payment, and had been told by him that there was no provision re- 
quiring a company like his to pay the tax. He stated that he stood 
ready to pay it if the company was liable, and an agreement was had 
that upon its being determined that it was, he was to be notified and 
to pay tbe tax. On said date, which was Saturday, the two Corkrans 
were in Cincinnati. Charles E. had been there for several days prior 
thereto and remained over until Monday, the 15th. One other di- 
rector, G. W. Daniels, at the least, was also there on the 15th. It 
had been determined on behalf of said hardwood company, at the 
least by said Charles E. Corkran, its dominating personaiity and 
real substantial owner of its stock, to warehouse the lumber in its 
yard at West Nashville with tlie appellee storage company, to which 
it had given its consent, and two certain persons, T. J. Wilson and 
H. C. Yates, had been sent there to see to the taking of necessary 
steps to that end. Yates was inspecter and yard foreman of the hard- 
wobd company at another yard, which it had in Tennessee, but Wil- 
son does not appear to hâve had any further connection with it than 
in this particular matter. The former was to assist in inventorying 
the lumber and the latter to supervise what was donc. Friday, the 
12th, Yates and Lewis inspected and inventoried the lumber. They 
numbered the piles from 1 to 369, inclusive, ascertained the kind of 
lumber and number of feet in each pile and put a valuation thereon, 
and divided the piles into 13 distinct lots, designating them by the let- 
ters "A" to "M," inclusive. On Saturday, the 13th, at the office of 
Sykes in Nashville, a contract was entered into between Lewis and the 
appellee storage company for Lewis to act as custodian of the lum- 
ber, Sykes making the contract on the company's behalf, and a bond 
in the sum of $5,000 was executed for the faithful performance of his 
duties as such by him, with a Philadelphia surety company as surety. 
It is possible that the bond was not actually executed by that company 
until a later date, but it is dated the 13th. The contract provided that 
Lewis was to be paid $1 per month for his services as custodian. At 
the same time and place Lewis signed 13 statements, termed "inspec- 
tion reports," one for each lot, giving the piles of lumber therein and 
the number of feet and kind and value of lumber in each pile, and 
executed 13 receipts for the lumber as custodian, one for each W. 
Sykes prepared a lease from the hardwood company to the appellee 
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storage Company of the lumber yard, dating it the 13th, and obtained 
the written consent of the former's landlord thereto, which was 
indorsed thereon. It was for one year and provided that the yard 
should be known as "Storage Premises No. 3," and should be used ex- 
clusively for storing personal property. The rental was recited to be 
$1 and other valuable considérations, receipt of which in advance was 
acknowledged. He also prepared 13 warehouse receipts, numbered 
from 2,035 to 2,047, to the hardwood company for the lumber and 
executed them on behalf of his principal. He then, the same day, 
raailed the lease, warehouse receipts, and Lewis' contract, bond, in- 
spection reports and receipts to the appellee storage company at Cin- 
cinnati. That evening he and Lewis tacked on the inside of the 
plank forming the top of the fence, at each of the four corners of 
the yard, a yellow card, 10 inches long by 5 wide, having on it in print 
the words "Premises No. 2. Leased and Occupied by the Export 
Storage Company, of Cincinnati, Ohio. (Incorporated.)" Probably 
not more than one of the cards could be seen from the outside, and 
the printed matter thereon could hardly be read therefrom. Beginning 
on Sunday, and completing it in a day or so, Lewis, by Sykes' direc- 
tion, fastened on each one of the piles a paper tag. The tags so used 
were advertising cards of the hardwood company and on the blank 
side thereof in pencil were the initial letters of the Export Storage 
Company's name, "E. S. C." ; each tag having, also, the number of the 
pile to which it was fastened, the kind and quantity of lumber it 
contained, the lot to which it belonged, and the number of the ware- 
house receipt covering it. About a week afterward, by like direction, 
Lewis attached to each pile a wooden tag dressed on one side, upon 
which the name of the Export Storage Company was written in full, 
with the number of the warehouse receipt covering it and the num- 
ber of the pile and the quantity of lumber it contained. 

On Monday, the 15th, at Cincinnati, the papers from Sykes having 
been received, the lease from the hardwood company to the storage 
company was executed, Charles E. Corkran as président, acting on be- 
half of the former and affixing its seal thereto, and W. G. Coldeway. 
its gênerai manager, acting on behalf of the latter. At the same time 
a contract between the two companies as to warehousing said lum- 
ber, dated the 13th, was executed in like manner, the warehouse 
receipts were further executed on behalf of the storage company by its 
said gênerai manager and its secretary and treasurer, and registered 
with the Union Savings & Trust Company, and were then delivered 
to said Charles E. Corkran ; he receipting therefor in the name of the 
hardwood company by him as président and treasurer. The ware- 
housing contract provided that the hardwood company was to keep 
the premises in repair and that the storage company as full compen- 
sation for storing the property and issuing its receipts was to receive 
a premium of J4 of 1 per cent, for each three months on the value 
of the property as inventoried ; the salary paid by the storage company 
to the custodian not exceeding $1 per month and the expenses of 
ascertaining quantity and quality of the property and receiving and 
delivering same. 
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Thereafter, and upon the same day, said Corkran, on behaîr of 
said hardwood Company, obtained a loan of $21,000 from the appellee, 
the Third National Bank of Cincinnati, executing a note therefor, 
payable three months after date, to which the hardwood company's 
name was signed by him as président and treasurer, and pledged as 
collatéral security therefor said 13 warehouse receipts, covering ail 
the lumber in its yard at West Nashville, indorsed in said company's 
name by him as président and treasurer. In the pledge thereof, con- 
stituting a part of said note, it was provided that they were pledged 
as collatéral security, not only for that note, but also for any other 
liability or liabilitiës of said company to the bank then existing or 
that might thereafter be contracted. The proceeds of the note, 
less the discount, were placed to the crédit of the hardwood com- 
pany, and on the same day and the next day thereto they were 
transferred, by checks drawn in its name by said Corkran as prési- 
dent, to another Cincinnati bank to pay drafts on said company by 
one Charles E. Roe, of Baltimore, Md., said Corkran's personal agent, 
held by it. It is claimed that in this way the proceeds of said note 
were diverted from the hardwood company to the personal use of said 
Corkran, and this would seem to hâve been the case. At the time 
of thèse transactions the hardwood company was insolvent, and it 
had been so since January preceding. It was, however, a going con- 
cern and in good crédit. Subsequently thereto, to wit, between July 
ITth and 24th, that condition still existing, the hardwood company 
discounted to the appellee bank, before their maturity, 11 notes of 
certain of said lumber companies hereinbefore referred to, which were 
payable to it, amounting in ail to the sum of $12,479.73, which notes 
were duly indorsed by said company to the bank. The proceeds there- 
of, less the several discounts, were placed to the company's crédit in 
bank and were checked out the same as in the case of the proceeds 
of the $31,000 note. 

Hère it is necessary to go back a moment in our narrative. Noth- 
ing more was doije in the way of placing the storage company, 
through its custodian, Lewis, in possession of the lumber than has 
already been stated. The sign of the hardwood company upon the 
office building was not removed. Lewis was not aware of the pro- 
vision in the custodian contract that he was to be paid $1 per month 
for his services as custodian. He did not read carefuUy that con- 
tract or any of the other papers executed or prepared on July 13th. 
He simply glanced at them, and his knowledge of their contents was 
Hmited to what he observed in so glancing and what he was told 
in regard thereto. He knew that he was thereby created custodian 
of the lumber for the storage company and that thereafter it was to 
be regarded in his possession as such. Theretofore he had been paid 
by the hardwood company $9 per week or $1.50 per week day for 
his services as inspecter and foreman. Thereafter he was at the 
lumber yard on Sundays. as well as week days, and was paid by the 
hardwood company $10.50 per week. The $1 per month provided 
in the custodian contract was never paid to him. Miss Albright pre- 
pared the inspection reports, met Wilson and Yates whilst at Nash- 
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ville, was informed by Lewis on July 13th that he had been appoint- 
ed custodian in charge of the lumber and that the property had been 
leased to the storage company, and saw the tags placed on the in- 
side corners of the fence and upon the piles of lumber. She remained 
in charge of the office as before and transacted whatever business of 
the hardwood company there was to be transacted there. It does not 
appear, however, that thereafter any business was transacted on be- 
half of that company other than to receive and answer whatever mail 
came to it there and receive the wages of herself and Lewis, a night 
watchman and possibly one or two other men under Lewis frora 
the Cincinnati office and disburse and keep an account of them. Both 
she and Lewis seem to hâve understood that he was under her and 
subject to her directions the same as before. Neither seems to hâve 
fully understood the purpose and significance of what had taken 
place. There can be no doubt, however, that both understood that 
thereafter the lumber was in the possession of the storage company 
through Lewis as custodian and that Lewis was subject to no orders 
or directions in regard to the lumber except such as might emanate 
from the storage company. 

Things so continued for about one month, to wit, until August 13th, 
when the inévitable crash' came. On that date two alleged creditors 
of the hardwood company brought suit against it in the chancery court 
of Davidson county at Nashville, asking that a receiver be appoint- 
ed to take possession of its assets and that it be wound up as insolvenr. 
At once said Clarence G. Corkran, its secretary, and one of the plain- 
tiffs, named Coleman Rogers, who in the meantime had become its 
treasurer, were appointed receivers. They continued to act as such 
until November 13th, when receivers were appointed by the United 
States District Court for the Middle District of Tennessee in bank- 
ruptcy proceedings against the hardwood company begun the <iay pre- 
vious, November 12th. The state receivers, Corkran and Rogers, 
during their receivership, made no attempt to interfère with Lewis' 
custodianship or the control which the storage company had ac- 
quired of the lumber through the warehouse proceedings of July 
13th. On the contrary, they recognized it and the lien which the'bank 
obtained by reason thereof. They paid to the bank the invoice value 
of a large number of the piles and obtained from Lewis upon orders 
from the storage company the lumber contained in them, which lum- 
ber they subsequently sold for $874.10 less than what they so paid. 
This, however, was without any order from the state court and upon 
their own responsibility. They likewise so paid during their receiver- 
ship Lewis' wages, the premium on his surety bond, the wages of a 
night watchman, an installment of rent under the hardwood com- 
pany's lease, and the expenses for loading for shipment the' lumber 
that had been released ; the sums so paid amounting in ail to $820.36. 
They paid nothing to Miss Albright, as she left August 20th. The 
sums they paid to secure the release of the lumber and on account of 
expenses were ont of assets of the hardwood company which came 
into their hands from other sources, and they were credited by the 
appellee bank on the $21,000 note. Upon the appointment of the 
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fédéral receivers, the storage Company began to pay Lewis his wages 
and continued to pay him until the termination of his custodiansl.'-i 
as hereinafter stated. In one of his answers in his déposition Lewis 
States that he regarded his custodianship began at this time — i. e., with 
the payment to him of his wages by the storage company — but evident- 
ly there is a mistake hère, as it is certain from ail his answers con- 
sidered together that he regarded that his custodianship began July 
13th and continued until its termination. There can be no question 
as to this. 

January 13, 1903, the hardwood company was adjudged a bank- 
rupt, and on March ITth, at a meeting of its creditors, the appellant 
John W. Love, and Charles C. Tarbue and H. W. Williamson were 
elected as trustées. Previous to the adjudication an agreement, 
termed a "trust agreement," bearing date October 13, 1901, was 
entered into amongst said lumber companies, including the hardwood 
company, said Charles E. Corkran, who was stated therein to be the 
owner of ail the stock in ail of said lumber companies, except in so 
far as certain of said lumber companies, were stockholders of other 
of said companies, thus making him really the owner of ail, certain 
creditors of said lumber companies, termed assenting creditors, it 
being contemplated that ail might becomè parties thereto, and the 
North American Trust Company of New York. By said agreement 
said lumber companies assigned and transferred ail their assets, said 
Corkran and lumber companies (stockholders in other said companies) 
ail the stock thereof, and said assenting creditors their claims against 
said lumber companies, to said North American Trust Company, and 
said trust company was empowered to take such steps as were neces- 
sary to get possession of such assets and convert them into money, to 
pay the net assets realized after deducting a certain amount thereof 
as compensation for its services to a new corporation to be formed 
by a certain named committee of creditors, having a capital stock of 
the par value of $1,000,000, of which an amount equal to one- 
half of the net assets so paid to the corporation was to be pre- 
ferred and the remainder common stock, in return for notes of said 
corporation equal to one-half of said net assets and the stock, pre- 
ferred and common, of said corporation, and to distribute said notes 
and preferred stock and said common stock to the extent of the in- 
debtedness in excess of said notes and preferred stock amongst the 
creditors ratably and deliver the balance of the common stock to 
said Corkran. The object of the agreement was to realize as much 
as possible out of the assets and to préserve the good will of said 
lumber companies for the benefit of their creditors and said Corkran. 
The appellee bank executed said agreement Decernber 18, 1901, to 
the extent of the liability to it on account of said notes which were 
discounted by it subséquent to July 15th; i. e., between July lYth 
and 34th. It was recited therein that it held warehouse receipts for 
certain lumber of the hardwood company pledged to secure the 
$21,000 note and also its liability on account of said other notes, and 
it was provided therein that its right to said lumber was not released 
or to be in any way afïected by said agreement, but that it should 
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be entitled to the proceeds of the sale thereof without affectïng its 
right to the notes and stock of the new corporation as provided there- 
in, except that it should surrender common stock of the new cor- 
poration at par to the amount, if any, realized by it from the sale of 
said lumber after the payment of said note of $21,000. At the same 
time it assigned and delivered said notes to the trust company and 
that company thereafter proved them as daims against the hard- 
wood company in the bankruptcy proceedings. 

April 20, 1902, thii, litigation began. Said John W. Love, Charles 
C. Trabue, and H. W. Williamson as trustées in bankruptcy filed a 
bill in the chancery court for Davidson county, Tennessee, against 
the appellees, Export Storage Company and Third National Bank of 
Cincinnati, Ohio. They asserted therein the right to the lumber re- 
maining in the yard, which they alleged to be worth as much as $20,- 
000, and to the sums which had been paid by the state receivers, Cork- 
ran and Rogers, during their receivership, to the bank to secure the 
release of the lumber turned over to them as hereinbefore stated, 
and sought judgment therefor. May 3d said trustée and said appellees 
entered into a written agreement. By it the trustées as individuals 
were to take possession of the lumber remaining in the yard, couvert 
it into money and hold the proceeds subject to the détermination by 
the court as to who was entitled thereto. It was further provided 
therein that said individuals were to receive a commission of 5 per cent, 
of the net proceeds of the sale of the lumber to be paid by the ap- 
pellee bank, if it should finally be determined that it was not entitled 
to said proceeds, and out of the bankrupt estate, if it should be 
so determined that the trustées were not entitled thereto. Pursuant 
to this agreement, said individuals at once took possession of said 
lumber, terminating the custodianship of Lewis which had continued 
from July 13, 1901, until then, and subsequently sold the lumber, 
realizing therefrom about $15,000. May oth said suit was removed 
into the lower court by pétition for removal filed in the state court 
by the appellees. July 16th an original bill was filed in the lower 
court by the appellee bank against said John W. Love, Charles C. 
Trabue, and H. W. Williamson, as trustées in bankruptcy of the 
hardwood company and as individuals, in which they asserted a lien 
on said lumber so delivered to said Love, Trabue, and Williamson 
as individuals and the proceeds thereof to secure payment of the 
balance due on the $21,000 note and the amounts due upon the 11 
notes of the hardwood company discounted by it, upon said com- 
pany 's indorsement, and sought to enforce it. By supplemental bill 
filed July 26th, said trustées set up said agreement of May 3d, and 
raade themselves parties plaintifï as individuals, and on the same date 
tlie two suits .were Consolidated. Subsequently an amended bill was 
filed by the appellant John W. Love as sole trustée in bankruptcy, his 
co-trustees having theretofore resigned their trusts, against the ap- 
pellee bank, in which lie souglit rccovery of the expenses incurred 
by said state receivers, Corkian and Rogers, during their receiver- 
ship, in relation to said luir.ber, amounting to the sum of $820.36, the 
loss sustained by them in socuring the release of certain portions of 
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said lumber and selling same, amounting to the sum of $874.10, and 
the invoice value of certain of the piles so released, which, it was al- 
leged, subseqnently came into the hands of the trustées in their indi- 
vidual capacity under said agreément and was sold by them, to wit, 
the sum of $993.20, if it should be held that he was not entitled to 
the' full relief sought in the original bill. 

The Consolidated causes coming on for hearing, it was adjudged 
by the lower court, in substance, that the appellant was not entitled 
to any portion of the proceeds realized from the sale of said lumber ; 
that the appellee bank was entitled to the whole thereof to be credited 
upon the $31,000 note to the extent of the balance due thereon, and 
the additional notes held by it indorsed by the hardwood company, 
for which said company was liable to it; that said Love, Trabue, and 
Williamson, should pay same to said appellee by surrendering to it 
certificates of deposit thereof with it which they "held, and that appel- 
lant . was entitled to none of the relief sought by him and his co- 
trustees. It is from the decree so adjudging that tliis appeal is taken. 

The appellee has moved this court to dismiss the appeal, and the 
motion was argued and submitted at the hearing of the appeal. The 
ground of the motion is that John W. Love, Charles C. Trabue, and 
H. W. Williamson, as indiviluals, were indispensable parties to the ap- 
peal in the absence of a severance. They hâve not been made such, and 
there has been no severance. The position that said individuals were 
indispensable parties to the appeal is based upon the subposition that 
they were indispensable parties to the Consolidated causes in the lower 
court. In support of the subposition are cited the cases of Wilson 
V. Oswego Township, 151 U. S. 56, 14 Sup. Ct. 359, 38 L- Ed. 70 ; 
Massachusetts & S. Cons. Co. v. Cane Creek Township, 155 U. S. 283, 
15 Sup. Ct. 91, 39 L. Ed. 153; and the expression of Judge Clark 
in the opinion delivered by him on behalf of this court in the case 
of Tug River Coal & Sait Co. v. Brigel et al., 67 Fed. 635, 638, 14 C. 
C. A. 577, to wit: 

"Whero the object of a suit is to recover possession of property real and 
Personal, parties in possession, although as stalœliolders claiming no Interest, 
are not formai, but indispensable, parties." 

It is to be noted, however, that in the two township cases cited the 
stakeholders held therein to be indispensable parties in the courts of 
original jurisdiction were stakeholders at the beginning of the litiga- 
tion and their citizenship was held to aiïect the jurisdiction of those 
courts, and it was such stakeholders that Judge Clark had in mind in 
the expression quoted. Hère Love, Trabue, and Williamson were 
not stakeholders at the beginning of the litigation. They became such 
after the institution of the trustées' suit in the state court, and ob- 
tained and held the stake subject thereto. It is true that thereafter 
the bank's suit was brought and they were made défendants thereto 
as individuals, as well as trustées. The relief therein sought, how- 
ever, might well hâve been made the subject of a cross-bill in the trus- 
tées' suit with which it was afterwards Consolidated. The stake- 
holders hère, therefore, occupy a différent relation to the litigation from 
what they occupied in the authorities relied on. But it does not follow 
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that, because a person is an indispensable party in the court of original 
jurisdiction, he is an indispensable party in the appellate court to 
which the case may be carried. He may be an indispensable party in 
the one and not such in the other. For him to be an indispensable 
party in the latter court, it is essential that he be concerned or interest- 
ed in the questions that are carried there for décision by the appellate 
procédure. The rule firmly established in the appellate courts of the 
United States requiring ail parties against whom a judgment or de- 
cree is rendered, in the absence of severance, to join in suing out a 
writ of error or prosecuting an appeal therefrom, has application only 
to a joint judgment or decree against such parties. It has no appli- 
cation to separate judgments or decrees against such parties, though 
rendered at the same time and contained in the same entry. 

Whether a particular judgment or decree is a joint one or made up 
of separate decrees, or, as Judge Severens puts it in Ayres v. Pols- 
dorfer, 105 Fed. 737, 35 C. C. A. 24, "whether the judgment or de- 
cree was in légal contemplation a joint or several one, is," as he says, 
often a "dubious question," and "io solving it the courts hâve looked 
to its substance rather than its form." The controlling considération 
in determining the question is to be gathered from his further state- 
ment in thèse words, to wit: 

"In many cases the rule has been held not applicable where the party 
claimlng to be aggrieved, al though he is one o( several parties against whom 
the judgment was rendered, yet alone represents some distinct and substan- 
tial subject-matter in which the others hâve no concem, or are only Indirectly 
concerned by reason of the allowance or négation of the clalm In question." 

In the prior case of The New York, 104 Fed. 561, 44 C. C. A. 
38, decided by this court, it was held that where a decree in admiralty 
had been rendered against the owner of a vessel and its surety in a 
stipulation entered into under Rev. St. § 941 [U. S. Comp. St. 1901, 
p. 692], and the admiralty rules for the release of a vessel for damages 
caused by a collision of said vessel with another vessel, ii was not 
necessary for the surety to join in the appeal or to be severed, but 
that an appeal from the decree might be prosecuted by the owner of 
the vessel alone. Judge Lurton, in delivering the opinion of the court 
said: 

"Such a stipulation stands in the place of the vessel, and its obligation 
Is discharged by compliance with the order or decree of the court against 
the owner or clalmant, and the llability may be enforced by a judgment 
thereon against both the principal and sureties at the tlme of renderlng the 
decree in the original cause. The suit or controversy in this case was be- 
tween the intervening owner or clalmant of the New York and the libelant 
and others, intervening as cargo owners or cargo underwriters. To that con- 
troversy the surety upon the stipulation was not a party. Neither does the 
record indicate that any question arose touching the obligation of the surety 
Company or in any way Involving the teims of the stipulation bond. If any 
such question had been made, the surety would doubtless bave a rlght to 
be heard and to take an appeal from any decree afCecting its llability." 

This case has peculiar applicability hère. For, though said indi- 
viduals were actual parties to the litigation in the lower court by 
their own amended bill as well as by the appellee bank's original bill, 
they were mère stakeholders, and they obtained the stake after the 
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beg^innîng of the lîtîgation and held it subject thereto. They had rio 
concern or inlerest whatever in the question as to who was entitled 
to the lumber placed in their hands by the agreement of the con- 
tending parties. Their sole concern and interest was with the ques- 
tion as to how much they should account for because of the lumber 
that came into their hands. So much of the decree as adjudged that 
the appellee was entitled to the net proceeds of the lumber in their 
hands, as against the appellant was a separate decree from so much 
thereof as adjudged the amount of the net proceeds and that they 
should pay same to the appellee. It was not essential, therefore, for 
them to join in appellant's appeal or be severed therefrom. Nor was 
it essential that they be made respondents to the appeal. The fact 
that the person who should pay their commission depénded upon who 
should be finally decided to be entitled to the proceeds in their hands 
did not give them such concern or interest in the questions carried 
up to this court by the appeal as to cause any différent ruling. But 
it is not to be understood by our considering ■ the question as to 
whether said individuals were necessary parties to this appeal that we 
think that there has not been what should be construed to be a sev- 
erance if it were held that they were necessary parties thereto. The 
parties who it is claimed were necessary parties to appellant's ap- 
peal are the appellant himself amd his former co-trustees as individ- 
uals. In the lower court appellant and his former co-trustees both 
as trustées and individuals were represented by the same solicitors. 
Those solicitors appear hère for . appellant, and the appeal seems to 
hâve been taken and allowed in open court. In the case of Ayres v. 
Polsdorfer, supra, Judge Severens said: "Considérable liberality has 
been shown in regard to the method by which the severance is 
effected." The case of Johnson v. Trust Co. of America, 104 Fed. 174, 
43 C. C. A. 458, is an illustration of such liberality. In view of this 
liberality, had appellant's co-trustees not resigned their trust before 
the decree, but had united with him as trustée in taking the appeal, 
it would hâve been open to claim that the right of appeal by them 
as individuals had been deserted; and, though they had resigned and 
did not unité, under the circumstances stated, claim of such désertion 
may still be urged. But it is not necessary that we détermine this 
question. We refer to it simply to preclude any misunderstanding. 

The motion to dismiss the appeal is, therefore, denied. 

1. Corning to the merits of the appeal, we find that it is urged 
on behalf of the appellant that the appellee bank acquired no right 
or lien upon the lumber by virtue of the warehouse proceedings and 
the pledge of the warehouse receipts, and that therefore he was en- 
titled to the full relief sought. It is. so urged upon several grounds. 
In the original bill of the trustées it was charged that said pro- 
ceedings and pledge were for the purpose of defrauding the creditors 
of the hardwood company and that both appellees knew of this 
fraudulent purpose and participated in it. Possibly the évidence 
would justify the conclusion that such was their purpose, but it dis- 
closes no warrant for the charge that either appellee knew of it or 
participated in it. One of the grounds upon which the position stated 
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is urged is that the lumber in question was not warehoused by those 
proceedings. Of course, an actual warehouse is not essential to the 
warehousing of goods. They may be warehoused upon a parcel of 
ground inclosed, or open, or partly so. And they may be warehoused 
upon what are the owner's premises at the time of the warehousing, 
and that, though they may then be on those premises and without 
changing their location thereon. The only thing essential to the 
warehousing of goods is that their possession be changed from 
that of their owner to that of the warehouseman. In any disputed 
case of warehousing Hke that in hand, then, the one thing to be under- 
stood in order to settle the dispute is what is essential to work a change 
of possession. That one thing is laid down by the Suprême Court of 
the United States in the récent case of Union Trust Company v. 
Wilson, 198 U. S. 534, 35 Sup. Ct. 766, 49 L,. Ed. 1154, a case of 
warehousing on what was at the time the owner's premises, though 
in an actual warehouse. There the question was whether a wholesale 
dealer in leather had warehoused with a warehousing company in an 
actual warehouse of his own certain leather goods owned by him. 
He walled off a part of the basement of his place of business and let 
it to the warehousing company. There were doors to this part and 
padlocks bearing the name of the company which were kept locked 
and to which the company had the only keys. It had a key to the 
front door and access to the part let to it at ail hours of day or night. 
No one else could get such access without breaking in. There were 
two signs on the outside stating in large letters that the premises 
were occupied by the company as a public warehouseman. It does 
not appear clearly whether those signs were on the outside of the 
building or only of the part walled ofï and let to the company. It 
would seem, however, that the latter was the case. The company 
received leather from the dealer into this place and issued its receipts 
therefor. It was a part of the contract of warehousing that the 
company was not to be liable for dam^age by fîre, water, etc., and that 
the dealer assumed ail risk of loss except from dishonesty of the com- 
pany's servants. The dealer paid the expenses of the company in 
connection with storing the goods. The rent stipulated to be paid by 
the company was a nominal one, and it was to be paid for its services 
$20 a month for the first $10,000 worth of property or less and a 
dollar a month for each additional $1,000. The company, therefore, 
received this compensation for its services without a dollar of ex- 
pense on its part beyond what it paid its servants, and without further 
responsibility than from their dishonesty. It was held that the leather 
had been warehoused and the transaction was upheld. Mr. Justice 
Holmes delivering the opinion of the court, said: "But there can be 
no doubt on the facts as stated, without more, that the company had pos- 
session of the goods." The gênerai principle which he stated was 
applicable and determinative in ail cases of disputed possession was 
this: 

"When there Is conscious control, the intent to exelude and the exclusion 
of others, with access to the place of custody as of right, thèse are ail the 
éléments of possession In the fullest sensé." 
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In any case of disputed warehousing like the one in hand, there- 
fore, the one thing that is essential to work a change of possession 
of the gopds desired to be warehoused is for the warehouseman to 
acquire exclusive control thereof. How absolutely the acquisition of 
exclusive control was regarded as working such a change and effect- 
ually warehousing the gpods desired to be warehoused is to be 
gathered from this further reniark of Mr. Justice Holmes: 

"If the goods had been In a place under the exclusive control of the Com- 
pany, even without the company's knowledge, they would Uave been in the 
company's possession." 

In the Wilson Case it was because the warehouse company had ac- 
quired exclusive control of the leather goods that it was held that 
they had been warehoused. And what settled that it had acquired 
such control is thus stated by Mr. Justice Holmes: "It had them 
under lock and key in a place to which it had a légal title and right 
of access by lease." 

The correctness of appellant's contention hère, therefore, dépends 
upon the question whether the appellee storage company acquired ex- 
clusive control of the lumber by the warehousing proceedings hereto- 
fore set forth. By the lease from the hardwood company to it, assum- 
ing that the lease was its act and binding upon it, the appellee storage 
company acquired and had the légal title to the lumber yard and right 
of access thereto for the term of one year. It did not, however, put. 
or at any time hâve, the lumber yard under lock and key. In the 
nature of things, that was impossible, for the side next to the rail- 
road was unfenced and exposed. It, therefore, did not acquire ex- 
clusive control over the lumber in the way in which such control was 
acquired in the Wilson Case. But that is not the only way in which 
one can acquire the exclusive control of goods. He can place them in 
the custody of another and station him where the goods are to assert 
control over them and prevent others from interfering with them. 
Such a way of acquiring control is as effectuai as placing the goods 
under lock and key. That is what the appellee storage company did 
hère. It placed them in the custody of Lewis, and stationed him at the 
lumber yard to assert control and prevent others from interfering 
with the lumber, taking from him a $5,000 bond with good surety 
for the faithful performance of his duties as custodian from July 
13, 1901 to May 3, 1902. He was faithful to his trust. He was at 
the lumber yard every day during that time, Sundays as well as week 
days, in such capacity. The possession and control of the storage 
company through its custodian was recognized by the state receivers 
when they paid the appellee bank the invoiced value of certain of the 
piles of lumber and secured their release from the appellee storage 
company, through Lewis, the custodian. It had no occasion other- 
wise to assert its control during the custodianship. The control of the 
appellee storage company was also manifested by the signs placed at 
the four corners of the yard and the double tags fastened to each of 
the 369 piles of lumber. It is unimportant that at the time of his 
appointment as custodian he was the servant of the hardwood com- 
pany and continued such after his appointment and received no other 
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pay than the wages paid him by the hardwood company until the ap- 
pointment of the receivers in bankruptcy. It is well settled in cases 
of this sort that the warehouseman may acquire and hold exclusive 
control and possession of the goods in such a way and under such 
circumstances. Sumner v. Hamlet (Mass.) 13 Pick. 76; American 
Pig Iron & S. Co. v. German (Ala.) 28 South. 603, 85 Am. St. Rep. 21 ; 
First National Bank of Parkersburg v. Harknes, 42 W. Va. 156, 24 S. 
E. 548. 32 L. R. A. 408 ; Fidelity Ins. T. & S. D. Co. v. Roanoke (C. C.) 
81 Fed. 439; Dunn v. Train, 125 Fed. 221, 60 C. C. A. 113. Nor 
did the fact that the sign of the American Hardwood Company was 
permitted to remain as it had been, nor the further fact that Miss 
Albright was permitted to remain in the office, in charge of it and over 
Lewis in hardwood company matters, to any extent afifect the ex- 
clusive control which the appellee storage company had of the lumber 
through its custodian, Lewis. She had no charge or control over the 
lumber or over Lewis with référence thereto. It is immaterial whether 
in fact she knew that to this extent she had been superceded, though 
it is not probable that she did not know it. The hardwood company 
had power to take from her whatever control she had over the lum- 
ber or Lewis with référence thereto, and, if it authorized appellee 
storage company to take exclusive control, through Lewis, her con- 
trol was taken from her, whether she knew of it or not. Whatever 
authority or control over the office or over Lewis was left to her did 
not affect the control of the storage company over the lumber. 

Undoubtedly, adopting in part Mr. Justice Holmes' language iii 
the Wilson Case, if there was an understanding between the parties 
différent from what the forms gone through by them signified and 
they were intended to disguise that understanding, the transaction was 
invalid. But there is nothing in the évidence tending to show any 
such understanding. The forms gone through with represented the 
real intent, purpose, and understanding of the parties. Still further, 
it is true hère, as in the Wilson Case, that the motive for warehousing, 
so far as the hardwood company was concerned, was to get the lumber 
represented by documents for convenience of pledging, rather than 
to get it stored. But, as Mr. Justice Holmes there said, "that. was a 
lawful motive and did not invalidate his [its] acts if otherwise suf- 
ficient." Nor is it open to contention that after the warehouse pro- 
ceedings were had conditions were such in and about the yard that 
the lumber gave crédit to the hardwood company. There is no évi- 
dence that any creditor was misled thereby, and the testimony of 
Lewis is that the tagging on the pile or piles next to the office and 
those next to Thirteenth street were observable from the outside and 
attracted a great deal of attention. The évidence does not justify 
the inference that there was any efïort at concealment. The only 
fact that smacks thereof is the tacking of the yellow cards at the four 
corners of the yard on the inside, instead of the outside, of the fence. 
But the testimony is that this was done to prevent their removal by 
mischievous persons. Mr. Justice Holmes in his opinion refers to 
cases in which the "exclusive power of the so-called bailee gradually 
tapers away," and also to other cases "in which the courts hâve held 
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as matter of law that there was no adéquate bailment." He cites the 
cases of Tradesmen's National Bank v. Thomas Kent Mfg. Co., 186 
Pa. 556, 40 Atl. 1018, 65 Am. St. Rep. 876; Drury v. Moors, 171 
Mass. 252, 50 N. E. 618. 

It may be well to refer briefly to the facts of thèse two cases. In 
the latter case the goods, attempted to be warehoused were iron kept 
by the owner in a yard under lock and key some distance from the 
owner's place of business. The warehouseman had made the owner's 
bookkeeper his agent to keep possession of the property. The key to the 
yard was kept in the owner's office over the desk of the bookkeeper, 
but it was not suggested that "he held the key adversely to the 
owner" or that "he had any such relation to it that he could hâve 
sued for it if it had been carried off." In the former case the goods at- 
tempted to be warehoused were wool, and that in the owner's actual 
warehouse, The alleged warehouseman was a clerk of the owner. 
No lease was made to him of the premises or any part thereof. No 
storage charges were made by him. He had no sign of any kind 
anywhere to indicate his proprietorship of the wool, kept no' office 
or desk in the warehouse or key of the premises, and he was rarely 
there, and left the whole charge, including the depositing and re- 
moval of the goods, to the servants of the owner. Ail he had was a 
book of blank warehouse receipts and the warehousing consisted 
simply of issuing warehouse receipts for the wool. This case présents 
no such State of facts as either of thèse two présents. And the con- 
clusion we hâve reached in regard to it is strengthened by contrasting 
them with it. 

Counsel for appellant cite quite a number of authorities in support 
of their proposition that the lumber was not efifectually warehoused. 
They hâve ail been considered, but it is not necessary to refer to any 
of them except the case of In re Rodgers, 125 Fed. 169, 60 C. C. A. 
567, a décision of the Seventh Circuit Court of Appeals, which is 
specially relied on. In that case an attempted warehousing of seed 
on the owner's premises. was held invalid; the court stating: "We 
find the actual possession and control of the property in dispute to 
hâve bçen in the bankrupt." There, there was an actual warehouse. 
The warehouse proceedings consisted of thèse things, to wit, a lease 
to the warehouseman, a tagging of the bags of seed, discoverable 
upon careful search, and a placing of small and obscure signs not 
likely to attract attention and most of them hidden behind the piles 
of bags of seed upon the différent iîoors, indicating that the ware- 
houseman controlled the premises, without any exterior sign. On the 
other hand, the owner occupied the premises as a place of business, 
maintaining an office with clerks to assist in the management of the 
business and porters to handle the seed, continuing to transact busi- 
ness there as he had formerly donc. The warehouseman had no key 
to the premises. No représentative of the warehouseman was kept 
on the premises, though one occasionally visited the premises and 
inspected the property in a sort of way, exercising no supervision or 
control that would prevent the bankrupt from doing with it as he 
would, and, as a matter of fact, he did do with it as he would. 
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not, however, with the knowledge of the warehouseman. The 
facts of the case are so strikingly différent in certain important par- 
ticulars from those of the one in hand as to make it not an authority 
against the conclusion reached hère. It is true that Judge Jenkins, 
as affecting the validity of the warehousing reHed on, referred to such 
facts as thèse, to wit, that the warehouseman had no premises upon 
which to store property, and the seed in question were stored on the 
owner's own premises, and that the warehouseman paid no rental 
for the premises and assumed no Hability to the owner or any other 
responsibility except what the law imposed on it with respect to those 
advancing money on the faith of the warehouse receipts. It is 
hardly probable that he would hâve attached any value to thèse cir- 
cumstances in the absence, of the other facts of the case which show 
that the warehouseman did not hâve the exclusive control of the seed, 
but, in 50 far as the case may be treated as an authority attributing 
an invalidating efïect to them, it must be considered as overthrown 
by the décision in the Wilson Case. It was cited by counsel in that 
case, but it is not referred to in the opinion. It had theretofore been 
reversed by the Suprême Court on the ground that the lower court 
was without jurisdiction in the case of First National Bank v. 
Chicago T. & T. Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. 
There is nothing in the Tennessee statutes in relation to warehouse- 
men afifecting the validity of the warehouse transaction in question. 
They simply define warehousemen to be persons, etc., who shall 
receive cotton, etc., in store for hire, or who shall undertake to re- 
ceive and take care of or sell the same for other persons, provide that 
no warehouse receipt shall be issued unless the property is in the cus- 
tody of the warehouseman and in store, or upon the premises and 
under his control at the time of issuing the receipt, and provide as 
to their negotiability. Shannon's Code, §§ 2792, 2793, and 2796. 
In the case of Bank of Rome v. Haselton (Tenn.) 15 Lea, 216, the 
warehousing of goods upon the owner's premises by one engaged in 
the warehouse business was upheld, 

Another ground upon which the position of appellant heretofore 
stated is urged is that the lease from the hardwood company to the 
appellee storage company, and the other steps taken on its behalf 
to warehouse the lumber and the pledging of the warehouse re- 
ceipts with the appellee bank, were none of them the acts of the hard- 
wood company. It is contended that said acts were the acts of Charles 
E. Corkran, the président and treasurer of the company, on its behalf, 
that he had no authority from the company so to act, and therefore 
they were not its acts. In support of this contention, the by-law here- 
inbefore quoted by which it was made the duty of the président 
to sign and exécute ail contracts in the name of the company and 
afifix the seal of the company thereto when instructed so to do by the 
board is relied on, and it is said that the board of directors of the 
hardwood company never authorized any of said acts. It is further 
stated by appellant's counsel that the appellee knew of this particular 
by-law at the time it made the loan — that it was amongst the by-laws 
then exhibited to it as showing said Corkran's power to act on its be- 
143 F.— 2 ■ 
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Iialf. This is a mistake, as the only by-laws then exhibited to it or 
that it ever saw were the other by-laws hereinbefore quoted in re- 
lation to making and indorsing notes and drawing checks. Said 
Corkran at the time was both président and treasurer. It is not con- 
tended that he did not hâve power to borrow the money, exécute the 
conipany's note therefor, and check against the proceeds placed to 
the company's crédit in its name. Such power was clearly conferred 
on him by the by-laws. The contention is that he had no power to 
make the warehouse arrangement with the appellee storage company 
and exécute the lease to it or to pledge the warehouse receipts to the 
appellee bank as security for the loan without being authorized so to 
do by the board of directors. The évidence întroduced on behalf of 
the trustées did not come far short of showing that, according to the 
course of dealing of the hardwood company, said Corkran was em- 
poweréd to do on behalf of the conipany anything he deemed proper. 
The directorship was subject to a called meeting on one day's notice 
by telegraph, and as a matter of fact a quorum Of the directors was in 
Cincinnati July 15, 1901, the time when the warehouse transaction 
was completed and the loan and pledge of the warehouse receipts 
were made. It is true that the minutes of the meetings of the board of 
directors contains no référence to thèse transactions, but those min- 
utes seem not to hâve recorded much else besides the résignations 
of officers and appointment of their successors, which were quite fré- 
quent. However, it is not necessary to détermine definitely the ex- 
tent of Corkran's authority in the particulars in question. Though 
his authority may hâve been defective in one or ail of thèse particu- 
lars, it is not open to the hardwood company, or any one claiming 
through it, to take advantage of such defect. This is because the 
company received the fruits of the transaction. The proceeds of the 
$21,000 note and of the 11 indorsed notes were placed to the crédit 
of the company with the appellee bank and checked thereffom in its 
name. The by-laws provided that the treasurer should deposit the 
funds in such bank as the président might sélect, and that either the 
président or treasurer might issue checks in the name of thè company. 
When, therefore, the proceeds of the notes were placed to the crédit 
of the company with the appellee bank by Corkran, who was both 
président and treasurer, and were paid out upon the company's checks 
drawn by himj it was by act of thè company they were so deposîted 
and withdrawn. It thereby received those proceeds. The fact that 
thereaf ter Corkran may hâve diverted the proceeds from the com- 
pany to his own private use in no way afEected the prior fâct that 
the company received those proceeds from the appellee bank. 

Still another ground upon which said position of appellant is urged 
is that the failure of the appellee storage company to pay the tax pre- 
scribed for the privilège of carrying on the business of a warehousè- 
man in Tennessee invalidated the warehouse proceedings in ques- 
tion, so that no rights can be asserted by the appellee bank growing 
out of them. The fact that the tax was not paid in no way militâtes 
against the conclusion heretofore reached that the exclusive control 
and possession of the lumber was changed frorii that of the hardwood ■ 
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Company to that of the appellee storage company. It was so changed 
at the instance of the hardwood company in order that it might ob- 
tain warehouse receipts to pledge to raise money. To deny the va- 
lidity of the warehouse receipts which it thus obtained and thereafter 
pledged to the appellee bank is to make the latter suffer for the wrong- 
doing of the appellee storage company to the benefit of those claim- 
ing under the hardwood company, at whose instance the warehousing 
was done. The point is not well taken. The only one afïected by 
the failure to pay the tax was the appellee storage company. It 
thereby became liable to be punished by fine, and could not itself 
assert any rights growing out of the transaction. Counsel for ap- 
pellant cite the following décisions of Tennessee as upholding their 
contention, to wit: Stevenson v. Ewing, 87 Tenn. 46, 9 S. W. 230 ; Carv 
Lombard Co. v. Thomas, 92 Tenn. 587, 22 S. W. 743 ; Singer Mfg. 
Co. V. Draper, 103 Tenn. 262, 52 S. W. 879; Harris v. Parker, 108 
Tenn. 29, 64 S. W. 1087. But none of them bear counsel out. In 
each case the wrongdoer was asserting a right growing out of his 
alleged transaction. It was he alone that was denied relief. In the 
case of Chattanooga R. & C. R. Co. v. Evans, 66 Fed. 809, 14 C. C. A. 
116, this court held that a statute of Tennessee declaring it wrongful 
for any foreign corporation to acquire property in the state without 
first complying with certain prescribed conditions, and declaring 
a penalty against any one violating the provisions, did not invalidate 
a purchase by a foreign corporation that had not complied with those 
conditions, but merely subjected the offender to the punishment pre- 
scribed. 

2. It is urged, further, on behalf of appellant that the appellee bank 
was entitled to no greater share of the proceeds of the lumber in the 
hands of the stakeholders and held by them subject to this litigation 
than what was sufficient to pay the balance due upon the $21,000 
note, after crediting thereon the sums received from the state re- 
ceivers, and that ail over and above that amount should hâve been 
adjudged to appellant. This position is also urged upon several 
grounds. One is that the pledge of the warehouse receipts is invali- 
dated by section 67e of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 564, 565 [U. S. Comp. St. 1901, p. 3449] ), wherein it pro- 
vides that conveyances, etc., made within four months prior to the 
filing of the pétition in bankruptcy, with intent to defraud creditors, 
shall be void. The pledge of the warehouse receipts was on July 15th 
and the pétition was filed November 12th, so that the former was 
made within four months prior to the latter. Further, as heretofore 
indicated, the évidence probably justifies the inference that the pledge 
was made with intent to defraud creditors. It is contended that the 
pledge to the extent of the liability of the hardvi'ood company upon 
its indorsement of the 11 notes discounted by it between July 17th 
and 24th is not within the exception of the provision in favor of pur- 
chasers in good faith and for a présent fair considération. Indeed, 
it is intimated that there was no pledge at ail to that extent, because 
nothing was said at the time of discounting the 11 notes as to the 
warehouse receipts being treated as collatéral security for the liability 
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which the hardwood Company thereby came under to the appellee 
bank. But it was not essential that anything should hâve been said 
àt that time upon the subject. The provision in the contract of pledge 
entered into when the $21,000 note was executed, that it should cover 
any Kabihty ' thereafter contracted, was sufficient withdut more to 
create a pledge to secure this liability subsequently created. It is also 
intimated that the pledge was not in good faith. But the évidence 
clearly establishes good faith on the part of the bank. There is no 
évidence whatever to the contrary. The real contention as to the 
pledge to the extent of said liability as indorser not being within 
said exception, and hence invalidated by said provisions, is that to 
that extent it was not for a présent fair considération. This, however, 
cannot be maintained. The pledge to that extent was for a présent 
fair considération. The appellee bank parted with the money simul- 
taneously with the contraction of the liability and the création of the 
pledge to that extent. 

Another ground is that there is no proof that any of said 11 notes 
was presehted for payment at maturity and duly protested, so as to 
hold the hardwood company as indorser. It is alleged in the bill of the 
appellee bank that demand of payment was duly made at maturity 
in each instance and notice of nonpayment promptly given to the 
hardwood company, and each of the notes was duly protested for 
nonpayment. It is contended, however, that this allégation is not 
admitted in the answer, and, not being so, should hâve been proven. 
This, as well as the absence of strict proof of the allégation, may be 
conceded to be true. But the hardwood company was a partj^ tq the 
trust agreemént with the North American Trust Company hereinbe- 
fore referred to, and introduced in évidence, and at the time the ap- 
pellee bank executed it, December 18, 1901, ail of said notes had ma- 
tured. By said agreemént said 11 notes were treated as part of the 
liability of said hardwood company and the amounts of the protest 
fées in each instance were given as a part of that liability. Besides, 
the officers of the appellee bank proved in a gênerai way that the said 
notes were a part of the liability of the hardwood company to it. No 
objection was made to this gênerai form of proof. Indeed, this point 
does not seem to hâve been made at ail in the lower court, so that if 
the proof of the demand, notice of nonpayment, and protest were not 
sufficient, it is now too late to make it. 

Still another ground is that the appellee bank, by executing said 
trust agreemént and assigning the 11 notes indorsed by the hardwood 
company to the North American Trust Company, parted with ail claims 
upon the lumber or its proceeds to the extent of said notes. The case 
of Johnson v. Smith, 11 Humph. (Tenu.) 396, is cited as supporting 
this contention. It was held in that case that the assignment by the 
pawnee of à debt secured by a pawn, unaccompanied by a delivery of 
the pawn or pledge, either actual or constructive, will not carry with it 
and vest in the assignée the lien upon the property. Of course, in such 
a case, the pawnee or pledgee bas no longer any claim to the pledge. 
It is true that the creditors generally who executed that agreemént 
assigned their claims to the North American Trust Company upon 
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the stipulation that they were to take the notes, preferred stock, and 
conimon stock of the new corporation to be formed by the creditors' 
committee to the extent of their claims in payment for them, and that 
said agreement was thereafter binding upon them, so that they had 
no further claim than to said notes, preferred stock, and common 
stock. But the exécution of said agreement was qualified so far as 
the appellee bank was concerned. It was expressly provided that it 
was to retain its right to the proceeds of the lumber over and above 
wliat was necessary to pay the $21,000 note on account of the hard- 
wood company's liability as indorser on the 11 notes, and that to the 
amount it so received it was not to be entitled to common stock of the 
new corporation. This must be held to quahfy the assignment provided 
in said agreement so far as the appellee bank was concerned. To the 
extent of what it might receive from the proceeds of said lumber on 
account of said liability it did not assign its claims to said trust Com- 
pany. It retained in itself that much of the liability. 

3. Finally, it is urged on behalf of the appellant that it was entitled 
to hâve certain amounts paid to it out of the proceeds of the lumber, 
and that the lower court should hâve adjudged them to it. One 
amount is the sum of $874.10, the loss which the state receivers sus- 
tained by securing the release of certain piles of lumber upon paying 
to the appellee bank their invoiced value and selling same. It is con- 
tended that the appellee bank's président testified that it agreed to 
make good any such deficiency. Such an agreement is not alleged in 
the amended bill and made the basis of the right to recover said sum. 
Nor hâve the trustées in bankruptcy any right to sue upon an agree- 
ment made with the state receivers, who should settle with the court 
that appointed them. Otherwise no right to this sum has been shown. 

Another amount is the sum of $820.36, expenses incurred by the 
state receivers in connection with the lumber yard and the lumber. 
They were not paid by said receivers at the instance of the appellee 
bank or upon any agreement with it, and nothing is shown upon which 
the right to recover this sum can be maintained. 

And still another amount is the sum of $993.20, the invoiced value 
of the piles of lumber released to the state receivers, which it is con- 
tended were sold by the stockholders under the agreement of May 3, 
1902, and whose proceeds are in their hands. It is denied on behalf 
of appellee bank that such is the case. The burden of proof was upon 
the appellant to make this out. The matter was referred to a spécial 
master. He found that this burden was not sustained and the lower 
court confirmed bis finding. There is no such clear showing that 
this finding was erroneous to warrant us in disturbing it. 

The decree appealed from is affirmed. 
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HAGGART et al. v. WILCZINSKI et al. 

(Circuit Court of Appeals, Flfth Circuit. February 6, 1906.) 

No. 1,490. 

1. MOETGAGES A'OID FORECLOSUKE EFFECT. 

Where a mortgage foreclosure sale was suÎ3sequently declared vold, 
those holding under the purchaser at the sale are to be r^arded as 
mortgagees in possession. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Mortgages, § 1110.] 

2. CoTJETS — Fedeeal Coubts — Décisions or State Couéts. 

The statutes and décisions of the courts of last resort in a state where 
property mortgaged is situated, and where the controversy arose, are 
binding on the fédéral courts as a rule of property. 

[Ed. Note.^For cases in point, see vol. 13, Cent. Dlg. Courts. §§ 958, 
959. 

State laws as ruies of décision in fédéral courts, sèe notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hlll v. Hite, 29 C. C. A. 553.] 

3. MOETQAOES^ — BBEACH OF CONDITION— POSSESSION EJECTMENT. 

A œortgageo of property located in Mississippi, on breach of condition, 
may maintain ejeetment to recover the mortgaged land as a means of 
enforcing the security. 

4. Same. 

Where a mortgagee of land located In Mississippi obtained possession 
under a vold foreclosure after breach of condition, he and hls grantees 
are entltled to hoid possession until the mortgage debt is pald. 

5. Same — Invalid Sale. 

Where a mortgage was foreclosed by a substituted trustée, whose ap- 
polntment was invalid, the sale for that reason was voidable only, and not 
void. 

6. Same — Disaffikmance of Sale — Eleotios. 

Where a mortgage foreclosure sale was voidable at the élection of tlie 
mortgagor or his helrs, the purehaser's grantee was entltled to relieve 
himself of the position of a mortgagee in possession by suit in equity to 
compel the mortgagor or his heirs to aflBrm or disaffirm the sale, and, In 
the event of a disaffirmanee, to obtain a judicial foreclosure. 

7. Equity — Bill — Pkayeb fob Relief. 

Under a gênerai prayer in a bill in equity, the court may grant any 
relieC consistent with. and included In, the allégations of the bill. 

8. Mobtgagest-Invalid Sale — Foeeclosure by Action — Limitations. 

Code Miss. 1892, § 2732, provides that, when a mortgagee, after condi- 
tion brolîen, shail obtain actual possession or receipt of the rents and 
profits of the land mortgaged, the mortgagor, or person claiming under 
him, may not sue to redeem, except withih 10 years after the time the 
mortgagee obtained possession. Section 2755 provides that the comple- 
tion of the period of limitation shall extlnguish the right as well as the 
remody. Section 2733 déclares that, when an action at law on notes se- 
cured by a mortgage Is barred, the remedy in equity tin the mortgage is 
also barred. Held, that section 2733 should be construed as applicable 
alone to a mortgagee ont of possession seelcing to collect the debt or en- 
force the mortgage, and hence the fact that the debt secured by a mortgage 
was barred did not preclude the mortgagee in possession under a void 
sale from maiutalning a suit to compel the mortgagor's heirs from either 
electiug to affirm the sale, or to disaffirm the same, aud for judicial fore- 
closure. 
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Appeal from the Circuit Court of the United States for the Southern 
District of Mis!>issippi. 

Edward ilayes and Carutliers Ewing, for appellants. 
Le Roy Percy and R. B. Campbell, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This suit was brought in the court below 
by the appellants against the appellees, and the jurisdiction of the 
court is shown by proper averments of the diverse citizenship of the 
parties. The Circuit Court sustained a demurrer to the bill and dis- 
missed it. To show the questions raised by the appeal, it is necessary 
to make a condensed statement of the material averments of the bill. 

On and before February 1, 1891, Joseph Wilczinski owned in fee 
simple the Matilda plantation, lying in Washington county, Miss., and 
containing 1,534 acres. On that day, he and Julia Wilczinski, his wife, 
executed a deed of trust to Charles C. Currier, as trustée, to secure 
several promissory notes, amounting in the aggregate to $35,000, 
payable to the Alliance Trust Company, Limited, a corporation under 
the laws of Great Britain. The last one of the notes was due January 
1, 1896. The deed of trust conferred the usual power on the trustée 
to sell the mortgaged property in case of default in paying the notes. 
In case of the refusai of the trustée to act, it was provided that the 
Alliance Trust Company and their légal représentatives might appoint 
a trustée to act in place of Currier. Currier resigned his ofhce of trus- 
tée January 3, 1898. H. C. Williamson was thereupon appointed 
trustée by A. S. Caldwell, as attorney in fact for the Alliance Trust 
Company; the appointment being made after the death of Joseph 
Wilczinski, the mortgagor. Williamson, the substituted trustée, ad- 
vertised and sold the lands under the deed of trust, and James Hag- 
gart and William McMaster bid $35,000 for the same, buying it, in 
fact, for the Alliance Trust Company. At that time there was due 
on the mortgage, including interest, $44,027. The $35,000 so bid 
was treated and held by the Alliance Trust Company as a crédit on 
the mortgage. In 1902, Haggart and McMaster conveyed the land 
to James A. Crawford, who, during the same year, conveyed it to 
the Citizen's Bank, a corporation under the laws of Mississippi, and the 
bank conveyed it to B. R. Allen. Thèse several deeds, made subsé- 
quent to the foreclosure sale, contained warranties of title. Each of 
the subséquent vendees paid in money or in notes $35,000 for the 
land. After James Haggart bid for the land, he died, and his heirs 
at law are made parties complainant. When Williamson, as trustée, 
made the sale, Wilczinski's several children, who succeeded to his 
interest in the land at his death, were infants, and two of them are 
infants yet. 

In 1903 B. R. Allen brought suit in the chancery court of Washing- 
ton county. Miss., against Joseph Wilczinski's heirs, the Alliance 
Trust Company, James Haggart, William McMasters, and others, 
seeking to hâve his title confirmed' and the title of the Wilczinski 
heirs canceled as a cloud on his title. The défendants demurred to 
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the bill, raising the question of the validity of the sale made by Wil- • 
liamson as substituted trustée. Thereupon Allen amended his bill, 
adding a prayer to be subrogated to the rights o£ the Alliance Trust 
Company under the deed of trust, and for a foreclosure. The Wi!- 
czinski heirs demurred to that part of the bill only which asserted title 
in Allen. The demurrer was sustained by the chancery court, and the 
decree was affirmed by the Suprême Court of Mississippi. Thèse dé- 
cisions were to the effect that A. S. Caldvvell had no authority to ap- 
point a trustée in the place of Currier, who resigned his trust, and that 
therefore the sale made by H. C. Williamson, substituted trustée, was 
void. In brief, the holding was that Allen had no title, fOr he de- 
raigned title from Williamson's sale. The coifrt, after disposing of the 
main question as to the legality of Allen's title, used this language : 

"Of course, the appellant (meanlng the Wilczinskl heirs) must do equity if 
he seeks equity, and, Just as certalnly, he would be estopped to set up any 
statute of limitation against the enforcement of the claiin, and the appellee 
(meaning the Alliance Trust Company) has nothlng still to do except to en- 
force its security In the proper way." Allen v. Alliance Trust Co. et al., 84 
Miss. 319, 331, 36 South. 285, 287. 

Upon the rendition of the décision by the Mississippi Suprême 
Court that he had no title, Allen "announced his intention to abandon 
the said plantation and insist upon the covenants of warranty against 
the bank, and dismissed his bill brought in the chancery court." The 
amount now due on the mortgage, disregarding the crédit of $35,000, 
the amount of the bid for the land at the foreclosure sale, is over 
$70,000. The bill in the case at bar, after stating the foregoing facts. 
concludes with a prayer for an accounting, for a judicial foreclosure of 
the mortgage, and for gênerai relief. To this bill, the heirs at law of 
Joseph Wilczinski, deceased, demurred, assigning as causes of de- 
murrer : 

"(1) That, treating sald amended bill as seeking to foreclôse the mortgage 
therein mentloned, it appears by sald amended bill that the cause of action, 
and the right to foreclôse sald mortgage, did not accrue withln six years be- 
fore the commencement of this suit, and that said plaintiffs are barred from 
any relief by the statute of limitations of the state of Mississippi, in such 
cases made and provided, notwithstandlng the alleged déclaration of the Su- 
prême Court of the state of Mississippi that the Alliance Trust Company 
eould still proeeed to enforce Its mortgage In the proper way, as alleged in 
sald amended bill, slnce it appears from the exhlbit to said amended bill that 
said déclaration of the Suprême Court was obiter dlctum, and not an adjudi- 
cation of any issue before the court. 

"(2) That, treating said amended bill as seeking to cancel the title of 
thèse défendants to the lands descrlbed as a cloud on plaintlfC's title, it ap- 
pears by sald blU that the plaintiffs hâve no such title or interest in said land 
as to enable them to maintain this suit; but, on the contrary, it appears by said 
amended bill and exhibits thereto that the title to said land has already been 
adjudicated between the parties to this suit by the Suprême Court of the- 
state of Mississippi as belng the demun-ants. Therefore plaintiffs are not 
entitled to the relief sought, or to any relief." 

The Circuit Court sustained this demurrer and dismissed the bill. 
The complainants appeal to this court, and assign the decree of the: 
Circuit Court as error, • 
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We are advised by counsel for appellants, in their printed statement 
and argument filed in this court, that, "on the décision of the Suprême 
Court of Mississippi that the sale was void, the property was recon- 
veyed to appellants and the successive warranties made good." We 
do not find in the record any deed from Allen to appellants, but, as 
Allen is made a party défendant as interested in the accounting, the 
facts as to the character of his further interest in the case, if any, may 
be shown in the progress of the suit. Allen is a citizen of Mississippi, 
and several other défendants being citizens ôf that state, if it appeared 
that he was a necessary party complainant, it would defeat the jurisdic- 
tion of the Circuit Court. It is sufïicient to say that, even without the 
conveyance referred to by counsel, it does not appear on the record 
before us that Allen is a necessary party complainant. 

Notwithstanding the sale made by the substituted trustée was held 
void, the Suprême Court of Mississippi declared that the mortgage 
could be foreclosed "in the proper way," and that the mortgagor's heirs 
"would be estopped to set up the statute of limitations against the 
enforcement of the claim." The appellees insist that this part of the 
court's opinion is a mère dictum, and an able argument is presented 
to show that the doctrine of estoppel is not applicable to the case ; the 
estoppel deniers being infants and not having in any way ratified the 
appointment of the substituted trustée or the sale made by him. It is 
claimed by the appellants that this part of the opinion is not a dictum, 
and that there are analogous décisions of the same court that tend to 
support the view that the doctrine of estoppel is applicable. The cases 
cited are Sugg v. Thrasher, 30 Miss. 135 ; Work v. Harper, 31 Miss. 
107, 66 Am. Dec. 549 ; Davis v. ttoopes, 33 Miss. 173 ; Wilkinson v. 
Flowers, 37 Miss. 579, 75 Am. Dec. 78; Marshall v. Minter, 43 
Miss. 666 ; Staton v. Bryant, 55 Miss. 261 ; Barnett v. Nichols, 56 Miss. 
G22; Kelly v. Wagner, 61 Miss. 299 ; Matthews v. Matthews, 66 Miss. 
239, 1 South. 741; Lucas v. American, etc., Mortgage Co., 72 Miss. 
366, 16 South. 358; and Easter v. Riley, 79 Miss. 625, 31 South. 210. 

Under section 4381 of the Mississippi Code of 1892, a copy of this 
opinion was certified to the Washington county chancery court, and it 
cannot be doubted that, if Allen had not dismissed his bill, and the 
Alliance Trust Company by cross-bill in that case had sought to fore- 
close the mortgage, the chancery court would hâve been governed by 
the opinion to the extent that the statute of limitations would not hâve 
been regarded as preventing the foreclosure of the mortgage in the 
proper way. The Suprême Court had held, on the appeal from the 
interlocutory decree sustaining a demurrer to part of the bill, that the 
attempted foreclosure by the substituted trustée under the power of 
sale was wholly ineffectuai. The case remained in the chancery court 
for further proceedings pursuant to the opinion, and such proceedings 
were to be had on a bill containing a prayer for foreclosure. In a 
case in which the right to foreclose the mortgage was asserted, the 
Suprême Court made the décision in question. The substance of the 
thing adjudged on this point was that the statute of limitations could 
not be used to prevent the foreclosure. We should not turn from the 
substance of what was said to look too closely at one reason given 
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for saying it. If the statute of limitations is uot a défense under the 
circumstances of the case, that fact is conclusive of the question pre- 
sented by this appeal,- no matter by what process of reasoning that 
conclusion is reached. The ultimate question, thercfore, we are called 
on to décide in this case is whether or not the statute of limitations 
bars the rights of the complainants asserted in the bill. 

Before we examine the statute of limitations in question, it will be 
well to consider the légal and équitable relations of the parties, for a 
knowledge of thèse relations will shed light on the question when we 
come to examine the statutes. The sale under the mortgage by the 
substituted trustée having been ineffectuai and having been declared 
void, it is not denied that the position of the complainants is, in sub- 
stance, that of mortgagees in possession. Cooke v. Cooper, 18 Or. 142. 
22.Pac. 945, 7 L. R. A., 273, 17 Am. St. Rep. 709. The settled law of 
a State on thè subject of mortgages is regarded as a rule of property, 
and the fédéral courts are governed by the statutes and décisions of 
the courts of last resort in the state where the property mortgaged is 
situated, and where the controversy arose. Parker v. Dacres, 130 U. 
S. 43, 9 Sup. Ct. 433, 32 L. Ed. 848 ; Bacon v. N. W. M. L. I. Co.. 
131 U. S. 258, 9 Sup. Ct. 787, 33 L. Ed. 128; Dugan v. Beckett, 129 
Fed. 56, 63 C. C. A. 498. 

In Mississippi, the mortgagor is the owner of the légal title to the 
land until avalid foreciosure of the mortgage. This is true against 
everybody, but subject to this exception: After breach of the condi- 
tion of the mortgage, the mortgagee may maintain ejectment against 
the mortgagor to recover the mortgaged land as a means of enforcing 
the secui'ity, Buckley v Daley, 45' Miss. 338 ; Freeman v. Cunning- 
ham, 57 Miss. 67. It follows, we think, that where a mortgagee ob- 
tains possession by suit, or under an irregular, or voidable, or void, 
foreciosure, after breach of the condition of the mortgage, he has the 
right to hold possession until his mortgage is paid. The mortgagor 
cannot deprive him of possession without first paying the debt. Bryan 
V. Brasius, 162 U. S. 415, 16 Sup. Ct. 803, 40 E. Ed. 1022; Helm v. 
Yerger, 61 Miss. 44, 51 ; Buckley v. Daley, supra. We hâve no reason 
to doubt that this doctrine prevails in Mississippi although it may be 
that the mortgagee under such circumstances, if sued in ejectment by 
the mortgagor, would hâve to resort to a court of equity to préserve 
his possession till his mortgage was paid. Bonner v. Lessley, 61 Miss. 
392. This rule, that the mortgagee cannot be deprived of possession 
by the mortgagor till the debt is paid, is applied in cases where the 
debt secured by the mortgage is barred by the statute of limitations. 
Bryan v. Brasius (Ariz.) 31 Pac. 519 ; Id., 162 U. S. 415, 16 Sup. 
Ct. 803, 40 L. Ed. 1022. This may be true generally on the theory 
that the statute opérâtes alone on the remedy, not extinguishing the 
debt nor the lien (Angell on Limitations [6th Ed.] § 73), but we 
must keep in mind that in Mississippi the completion of the period of 
limitation defeats and extinguishes "the right as well as the remedy." 
Code Miss. 1892, § 2755. 

The bill shows that the land was bought at the foreciosure sale by 
Haggart and McMaster for the Alliance Trust Company; their bid 
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being $35,000 and more than $M,000 being then due on the mortgage 
under which the sale was made. This bid has ever since been treated 
b}' the Alliance Trust Company (at least, till the sale was held void by 
the Mississippi Suprême Court) as a crédit on the mortgage debt. 
Possession of the land has been held continuously under this sale. The 
validity of the sale was never ratified by the Wilczinski heirs, nor was 
it ever openly repudiated until after the expiration of the period of 
limitation, when Allen filed his bill in the state chancery court. That 
court held, and the Suprême Court approved the décision, that the 
foreclosure sale was void, and that Allen could acquire no title from 
those who purchased at that sale. The Mississippi Suprême Court 
used the expression that the sale was "absolutely void," but the point 
passed on was raised by a demurrer to the part of the bill that alleged 
title in Allen, so the décision was to the effect that the sale and con- 
veyance by the substituted trustée was "absolutely void" as an at- 
tempted transfer of the title to the land. 

The Word "void" is so often used in the sensé of "voidable" as to 
hâve almost lost its primary meaning, and, when it is found in a statute 
or judicial opinion, it is ordinarily necessary to resort to the context 
in order to détermine precisely what meaning is to be given to it. The 
word, when confined to the effect of the sale and conveyance as a trans- 
fer of title, the matter under considération, was used by the learned 
Suprême Court with accuracy and technical precisioa A purchase by 
a trustée at his own sale is certainly void as to the beneficiary in the 
trust. It is void because the seller is not permitted to buy at his own 
sale. Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076. The word 
"void," however, is frequently used even by légal writers and jurists 
where the purpose is nothing further than to indicate that a contract 
is invalid and not binding in law. Ewell v. Daggs, 108 U. S. 143, 148, 
2 Sup. Ct. 408, 27 L. Ed. 682. The distinction between "void" and 
"voidable" in their application to contracts is sometimes one of prac- 
tical importance. A transaction may be void as to one party, and not 
as to another. When entire technical accuracy is desired, the term 
"void" can only be properly applied to those contracts that are of no 
effect whatsoever, mère nullities, such, for example, as are against the 
law, illégal, or criminal, or in contravention of that which the law re- 
quires, and therefore incapable of confirmation or ratification. Allis 
V. Billings, 6 Metc. 415, 417; 39 Am. Dec. 744; Lawrence v. Hornick, 
81 lowa, 193, 46 N. W. 987, 988; Toledo, St. L. & K. C. R. Co. v. 
Continental Trust Co., 95 Fed. 497, 525, 36 C. C. A. 155. The sale by 
the substituted trustée, while it had no effect on the title, was not a 
transaction entirely incapable of confirmation or ratification by the 
parties in interest. The Alliance Trust Company, the beneficiary in 
the trust, gave crédit for the purchase money and held possession under 
the purchase. In its bill now before the court, in one of its alterna- 
tive claims, it avers the legality of the sale, thereby expressing a will- 
ingness to let the sale stand. Can it be doubted that the sale could 
be confirmed and the crédit of $35,000 on the mortgage be permitted 
to remain, if al! parties in interest elected to let it stand? A decree 
ratifying the sale, rendered at the élection of ail parties in interest, 
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would be the équivalent of a decree of strict foreclosure under the 
former practice. 2 Jones on Mortgages, §§ 1538, 1539. As to those de- 
fendants who are minors, the chancery court can make an élection for 
them according to their interest. 1 Beach, Mod. Eq. Jur. § 537 ; Rob- 
inson v. Robinson, 19 Beav. 494. If any one of the heirs of the de- 
ceased mortgagor desires a resale, or if the court held that it was to 
the interest of the minors that there should be a resale, another sale 
should be made. The voidable foreclosure should never be permitted 
to giye the purchaser an unfair advantage, or to afifect unjustly the 
rights of the mortgagor or his heirs. In cases where it is held that a 
mortgagee is not allowed to purehase at a sale made by him under a 
power in the mortgage, he has been permitted to relieve himself of 
the embarrassing position of a mortgagee in possession under a void- 
able sale by proceeding in chancery to require the mortgagor to elect 
to affirm or disaffirm the sale, and, in the event of a disaffirmance, for a 
judicial foreclosure. American F. L,. Mort. Co. v. Sewell, 92 Ala. 
163, 167, 9 South. 143, 13 L. R. A. 299 ; McHan v. Ordway, 76 Ala. 
347; McLean v. Presley's Adm'r, 56 Ala. 211, 318. Under the cir- 
cumstances of this case, we think the complainants would hâve this 
right, unless the right is barred by the statute of limitations. 

It is true that there is no spécial prayer in the biU relating to thic 
relief, but, under the gênerai prayer, the court may grant any relief 
which is consistent with and included in the allégations of the biU. 
1 Foster's Fed. Prac. (3d Ed.) § 83, p. 234. If the parties in interest 
do not elect to ratify the sale, there is no reason why the mortgage 
may not now be foreclosed by decree of the court, unless the complain- 
ant's right to foreclosure is barred by the statute of limitations. For 
convenience of référence, the several Mississippi statutes of limitation 
will be copied in a footnote. 

Actions on promissory notes or other written obligations are barred 
unless suit be brought on them within six years from the time they are 
due. Washington v. Soria, 73 Miss. 665, 19 South. 485, 55 Am. St. 
Rep. 555 ; Wright v. Mordaunt, 77 Miss. 537, 27 South. 640, 73 Am. 
St. Rep. 536; Code Miss. 1892, § 3737. Under the common law, the 
bar of a note secured by a mortgage did not bar the remedy by fore- 
closure (Bank v. Guttsçhhck, 14 Pet. 19, 31, 10 L. Ed. 335) ; but 
in Mississippi, under the présent statutes, when the action at law on 
notes secured by mortgage is barred, the remedy in equity on the 
mortgage is also barred. Code Miss. 1893, § 2733. 

The last note secured by the mortgage became due January 1, 1896, 
and more than six years elapsed before the beginning of this suit on 
January 1, 1904. Section 2732 of the Mississippi Code provides that, 
when a mortgagee, after a coridition broken, shall obtain the actual 
possession or receipt of the profits or rent of the land embraced in his 
mortgage, the mortgagor, or any person claiming through him, may 
not bring a suit to redeem the mortgage but within 10 years after 
the time at which the mortgagee obtained possession. Section 2755 
provides that the completion of the period of limitation shall extinguish 
the right as well as the remedy. The statutes, taken literally and ap- 
plied to ail cases, bar the mortgagee of ail remedy and ail right in 
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six years, and bar the mortgagor's right of rédemption in 10 years 
after possession by the mortgagee. Making ail the statutes applicable 
to the case where the mortgagee is in possession, there would be a 
period of four years in which the mortgagee's remedy and right was 
extinguished, and yet in which the morlgagor would be permitted to 
redeem, but in which he would be required to pay the extinguished 
debt before he would be permitted to recover the possession. If the 
expiration of six years extinguishes the debt — and the statute says that 
it does — it is difficult to see why it is expressly provided that the 
mortgagor should hâve 10 years, four years after the debt is ex- 
tinguished, in which to pay the debt by rédemption. This seeming in- 
congruity would be removed entirely by a construction of the statutes 
which makes the limitation provided for b}- section 2733 applicable 
alone to a mortgagee out of possession, and who seeks in an action or 
suit or other proceeding to collect the debt or to enforce the mortgage. 
It may be well to remember that prescription and statutes of limitation 
do not ordinarily run against those in possession. 

Under section 2732, the mortgagee's possession for 10 years will 
ripen into absolute title against the mortgagor, cutting oiï the latter's 
right of rédemption. Can it be that, during the first 6 of the same 10 
years, sections 2733 and 2737 would eut ofï the mortgagee's right of 
foreclosure and extinguish the debt secured by the mortgage? It is 
not probable, we think, that the Législature intended that the statuto 
of 6 years should run against the mortgajjee in possession, while the 
statute of 10 years was running in his favor; that time should be 
cutting ofï his rights with a 6 years' statute while it was securing him 
a title with a 10 years' statute. But in this case, not only do the com- 
plainants occupy the position of a mortgagee in possession, but they 
are in possession under an attempted foreclosure, by a sale void for 
the purpose of affecting the title, and voidable for ail purposes at 
the option of the parties, but made under circumstances believed at 
the time to make it valid, and that created an apparent crédit of $35,000 
on the mortgage debt. The facts alleged show that the complainants 
relied on the sale and possession under it as crediting the mortgage by 
the amount of the bid and as conferring on them the right to hold the 
land as owners. Construing the statute of limitations before the adop- 
tion of the code in which it is re-enacted, the Suprême Court of Mis- 
sissippi, in Barnett v. Nichols, 56 Miss. 622, made an observation that 
is exceedingly pertinent to this discussion: 

"It is the settled doctrine that full relief will be administered in a court of 
chancery, where the bar bas attached during the pendency of unfounded liti- 
gation instituted by the debtor; and no substantial différence in principle is 
seen between such a case and one where it bas attached while the créditer 
was relying upon an invalid payment." 

There is no doubt that the mortgagor's heirs could, within 10 years 
after the mortgagee took possession, maintain a bill to redeem and for 
an accounting. If they filed such bill, they could not redeem and 
recover the land, and at the same time get the benefit of the crédit for 
the amount that the land sold for at the sale. The sale being avoided, 
the crédit would also be avoided, and the mortgagor's heirs would be 
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charged with the entire debt. That being so, the status as to the 
amount of the debt being restored, it would seem inéquitable to hold 
that the statute of limitation of six years was running against thé 
creditor and mortgagee, notwithstanding his reliance on the crédit 
as a part payment, and on his possession based on the voidable sale. 
It is conceded and unquestioned by authority that the mortgagor's 
heirs, in a proceeding to redeem, would hâve to pay the entire debt ; 
that no statute of limitation, although by its terms its effect is to 
extinguish the debt, would enable the mortgagor's heirs to obtain 
possession of the land by suit without paying the debt in fuU. But this, 
it is claimed, comes from the rule that they would be required to do 
equity. Conceding that the rule requiring them to do equity is ap- 
plicable to require the payment of the debt extinguished by the 
statute, is it necessary to resort to such rule? Is it net more reason- 
able to say that they must pay the debt, because under the circum- 
stances the mortgagee's right is not affected by the statute of limita- 
tion? It is conceded that the mortgagee in possession, after the ex- 
piration of six years from the maturity of the debt, has équitable 
rights — the right to hold possession and collect the rents till the barred 
debt is paid by the rents. The rents, when collected, must be applied 
to the debt by a decree of the court to effect payment. Hubbell v. 
Moulson, 53 N. Y. 225, 13 Am. Rep. 519. 

As a decree of the court is necessary to close the accounts and 
settle the equities, what good reason is there for not permitting the 
mortgagee, as well as the mortgagor, to invoke the action of the court ? 
The mortgagee is to be credited by taxes and reasonable repairs and 
other payménts, and is to be charged with rents. Lapse of time adds 
to the difficulty of stating the account. Only the adult heir is required 
to proceed to redeem and for an accounting within 10 years. Where 
there are minors, as in the instant case, another long period may be 
added to the time in which rédemption is allowed. Code Miss. 1892, 
§ 2746. The construction that the appellees would hâve us place on 
the statutes would make the complainants, although they were in pos- 
session under a void or voidable purchase, on account of which they 
had credited the mortgage, entirely without remedy to close the ac- 
count and settle the contention as to the title to the property. Having 
équitable rights, they could get no relief in equity, unless the mort- 
gagor brought suit to redeem. This ruling would arm the mortgagor 
with the power by mère inaction to indefinitely delay a settlement. We 
think it more reasonable to place a construction on the statutes that 
would prevent this resuit, and permit the mortgagee in possession, 
under the circumstances of this case, to proceed to hâve the accounts 
closed and the rights of the parties adjusted. 

We concur fully in the opinion of the Suprême Court of Mississippi 
in Allen v. Alliance Trust Co., 84 Miss. 319, 331, 36 South. 285, that 
the statute of limitations does not, under the circumstances, bar the 
complainants of the right to relief. 

The decree of the Circuit Court is reversed, and the cause remanded, 
with instructions to overrule the demurrer, and to proceed further in 
accordance with the views herein expressed. 
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Note. 

Sec. 2449. Mortgages and Trust Estâtes: Trust-Estates Subjeet to Execu- 
tion. — Estâtes of any kind holden or possessed in trust for anottier, shall be 
subjeet to tbe like debts and cbarges of the person to wliose use or for whose 
beneflt tbey are bolden or possessed as tbey would bave been subjeet to if the 
person had owned the lilie interest in the thing holden or possessed as he may 
own in the uses or trusts thereof, wbetber the trusta be fully executed or not, 
and may be so!d under exécution at law, so as to pass whatever interest the 
eestui que trust may hâve, and, before a sale under a mortgage or deed of 
trust, thfe mortgagor or grantor shall be deemed the owner of the légal title 
of tbe property eonveyed in such mortgage or deed of trust, except as agaii\st 
tbe mortgagee and bis assigns, or tbe trustée after breaeb of the condition 
of such mortgage or deed of trust 

Sec. 2732. Mortgages and Deeds of Trust. — When a mortgagee, after condi- 
tion broken, sball obtain the actual possession or receipt of the profits or reut 
of land embraced in bis mortgage, tbe mortgagor, or any person elaiming 
through him, may not bring a suit to redeem tbe mortgage but within ten 
years next after the time at whicb the mortgagee obtained such possession or 
receipt, unless in the meantime an acknowledgment of the title of the mort- 
gagor, or of bis right of rédemption, sball bave been given in writing, sigiied 
by tbe mortgagee or tbe person elaiming through bim; and in such case a 
suit may not be brougbt but within ten years next after the time at which 
such acknowledgment, or tbe last of such acknowledgments, if more tban oiie, 
vv'as given ; but such acknowledgment shall be effectuai only as against, and 
to tbe extent of the interest of the party signing it. 

Sec. 2733. Remedy on Mortgage Barred When Debt is. — Wben a mortgage 
or deed of trust shall be given on real or Personal estate, or wben a lien shall 
be given by law to secure tbe payment of a sum of money specified in any 
writing, an action or suit or other proeeeding shall not be brougbt or had 
upon sueh lien, mortgage or deed of trust to recover the sum of money so se- 
cured but within the time that may be allowed for the commencement of an 
action at law upon the writing in which the sum of money seeured by sucli 
mortgage or deed of trust may be specified; and in ail cases where the rem- 
edy at law to recover the debt sball be barred, the remedy in equity on tbe 
mortgage shall be barred. 

Sec. 2737. Actions to be Brought In Six Years. — Ail actions for whicb no 
other period of limitation is prescribed shall be commenced within six years 
next after the cause of such action aecrued, and not after. 

Sec. 2746. Saving in Favor of Tbose Under Disabllities. — If any person 
entitled to bring any of tbe Personal actions before mentioned shall, at the 
time at which tbe cause of action aecrued, be under the disability of infaucy 
or unsoundness of mind, be may bring tbe actions within the times in this 
ebapter respectively limited, after bis disability sball be rem.oved; but tbe 
saving in favor of persons under disability of unsoundness of mind shall never 
extend longer thau tvventy-one years. 

Sec. 2753. Completion of Limitation Extinguishes Right. — The completiou of 
the period of limitation herein prescribed to bar any action, shall defeat and 
extinguish the right as well as the remedy, but the former légal obligation 
sball be a sufflcient considération! to uphold a new promise based thereon. 
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SEOUHITT WAREHOUSING CO. et al ▼. HAND et aL 
(Circuit Court of Appeals, Seventà Circuit Jauuarj 2, 1906.) 

No. 1,090. 

1. Bankeuptct — Mode of Rbview — Appeaiabm Oedees. 

A pétition flled in a court of banlcruptcy in tlie nature of a bill In 
equlty to establish tlie right of the petitioner to the possession of certain 
property aiso claimed by the trustées of a bankrupt, and to enjoln the 
trustées from interfering with sueh possession présents a "eontroversy 
arising in the course of bankruptcy proceedings" and does not con- 
stltute a proceeding In bankruptcy and the order or decree entered 
thereon Is reviewable by appeal under Bankr. Act 1898, c. 541, § 24a, 
30 Stat. 553 [U. S. Comp. St. 1901 p. 3431]. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. WAEEHOUSEMEN WAEEHOUSE RECEIPTS IiAW GOVEENING. 

Wbether an instrument constitutes a valid and negotlable warehouse 
receipt such that its transfer opérâtes as delivery is to be determined by 
the law of the state. 

3. Same. 

Under the law of Wisconsin (with a statutory exception with respect 
to grain), the owner of property caa obtain a negotlable warehouse 
receipt therefor only when it is stored in a publie warehouse opeuly 
held out as such, and subject to use by ail persons on equal terms. 

4. Warehousemen — Who aeb Waeehousemen — ^Warehouse Receipts. 

A bankrupt was a corporation of Wisconsin engaged in operating knit- 
ting mills in tliat state. A so-called warehouse company incorporated 
in New York and having its principal office there with a branch in Chi- 
cago nominally leased certain spaces in the bankrupt's storage rooms 
at its mills which were inclosed by open palings having gâtes locked 
with a padlock having the name of the warehouse company thereon, 
and such company issued receipts from its Chicago office to the bank- 
rupt for .goods of the latter stored thérein which receipts were in- 
dorsed bythe bankrupts and delivered to claimants as collatéral security 
for loans. Ali expense of inclosing and maintaining sueh storage rooms 
was paid by the bankrupt and certain of its employés were appointed 
custodians by the warehouse company and had the keys to the inclosures. 
No goods other than those of the bankrupt were stored therein, and 
there were no slgns on the buildings indicating their occupancy as public 
warehouses, the only signs of such cbaracter being on the inside of the 
Inclosures and on the padiocks. It was also shown that employés of the 
bankrupt from time to time removed and shipped goods from such in- 
closures and replaced them with others. Held, that such storage did 
not constitute a warehousing of the goods wlthin the law of Wisconsin, 
and that the receipts were not warehouse receipts whose transfer car- 
ried constructive possession of the goods as against the bankrupt's trus- 
tées or gênerai creditors. 

5. Same — Pledge — Delivery of Possession — Warehouse Receipts. 

The placing of goods by the bankrupt in such spaces, separated In some 
cases from tlie surrounding storage room only by the open slatwork and 
the taking of receipts therefor from the storage company, did not con- 
stitute such a change of possession or delivery to such company as to 
render the transaction valid as a pledge of the goods to the receipt 
holders. 

6. Same — Equitable Liens. 

Bankr. Act 1898, c. 541, § 67d, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449], which proteots "liens given or accepted in good faith * « * 
and for a présent considération which hâve been recorded if record thera- 
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of was necessary to impart notice" applies only to liens perfected accord- 
ing to law of whicli notice has been imparted by record or otherwise, 
and does not save an équitable clalm, wlilch, under section 67a, "for 
want of record, or for other reasons," is invalid as a lien against 
creditors. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

On a creditors' pétition in bankruptcy, flled October 5, 1903, against tbe 
llacine Knitting Company, a corporation engaged in manufacturlng liose and 
otlier knit goods, witb factories at Racine and Stevens Point, Wis., tbe knit- 
ting Company on October 2G, 1903, was adjudged a bankrupt, and appellees 
vvere appointed receivers and later were elected trustées. 

Appellees asserted a rigbt to certain merchandlse covered by receipts Issued 
Hy appellant security company. ïbereupon that company filed in the bank- 
ruptcy court Its intervening pétition asserting Its exclusive possession and 
control of the merchandise, the issuance of its receipts therefor, and the 
legotiation by the bankrupt, prior to bankruptcy, of the receipts to the other 
nppellants in good faith and in due course of business as security for loans. 
The pétition further alleged that appellees were claiming title to the mer- 
chandise and were obstructing the petitioner in its possession thereof. ïhe 
prayer was for an order that appellees refrain from interfering with tlie 
petitioner In its cnstody and control of the property. 

ïhe other appellants intervened, set up the same facts, and prayed that 
appellees be restrained from interfering with the security company in deliv- 
ering the merchandise to the petitioners, and from asserting any right or 
title to the property as against them. 

Issues were joined, and the référée reported the évidence and bis flndings 
of f act. The fîndings are as follows : 

"(1) That the Racine Knitting Company, the bankrupt, Is and was during 
the periods involved in this référence a Wisconsin corporation, organized for 
the manufacture of knit goods, hoslery, and underwear, having its principal 
office at Racine, and factories at Beloit, Stevens Point, and Ripofi. 

"(2) That the Security Warehousing Company is and was during the same 
periods a corporation of the state of New York licensed to do business In 
Wisconsin under section 1770b of the Revised Statutes of 1898, and acts 
amendatory thereto, and was engaged in the business of 'field warehousing' so- 
called, owning no warehouses of its own and not oceupying any public ware- 
house at any place ; its gênerai method of field warehousing being the leasing 
of portions of storehouses or buildings or lands occupied in whole or in part 
by the owners of the goods to be stored. The particular methods pursued 
in the présent case l)eing more fuUy set forth below. Its corporate purposes, 
as set forth upon its letter heads, being stated to be the 'warehousing of manu- 
factured stocks and raw materials for purposes of collatéral security, or as a 
médium of purchase and sale and guaranty of possession while remaining on 
premises of original owner.' The same letter head also contained the words 
'Public Warehousemen.' This style of advertislng itself was in use in October, 
1901, and for some time thereafter, but was abandoned later on except as to 
the words 'Public Warehousemen,' although at what précise date does not 
appear. The only reason for the change being stated by the witness Banks, 
its district manager, that the supply of the older form was exhausted. Tbe 
warehousing comi)any has never complied with chapter 251, p. 415, Laws 
1899 of this State. 

"(3) In October, 1901, the Racine Knitting Company executed an agree- 
ment of lease to the Security Warehousing Company [Exhibit A] of cer- 
tain premises at the city of Racine, which are described in such agreemeut 
as 'the entire first and second floors of brick building known as Chicago, Mil- 
• waukee & St. Paul Railway Company's premises, formerly occupied as a 
machine shop, situate lots 5 and 8, block 6, Harbor addition to city of Racine ; 
said floors measuring 40 feet from north to south by 60 feet from east to 
west' This lease was for the term of one year, and for so long thereafter 
as any property shouid reraain upon the premises for which receipts of the 
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warehousing company were outstandlng and In force 'and until duly relensed 
of record, for a yearly rental of one dollar and other good and vàluable 
considérations, the receipt of which in advance Is hereby acknowledged.' 
It was further stiplilated therein that the leased premises should be used niid 
occupied excluslvely for the storage of personal property and for the transac- 
tion of business connected therewith on the part of the warehousing company. 
That the latter should hâve, for purpose of inspection or removal of property, 
convenient access through any part of the abutting premises occupied by the 
lessor. The premises so leased were not In fact whoUy occupied by the les- 
sees, but only the second floor and those portions of the flrst floor marked 
sections A and O on the plat Exhibit M. The remainder being occupied by 
the bankrupt and other parties for storage purposes. A further and similar 
lease as to its terms waa executed between the same parties, dated January 
24, 1903, [Exhibit C] of a part of the floor spaee 50 feet by 30 feet in the 
storage warehouse of the bankrupt situated upon its factory premises at 
Stevens Point and hereinafter more fully described. 

"(4) Cotemporaneously with the exécution of thèse leases the parties 
thereto entered into agreements in form as sbown by Exhibit D setting forth 
among other things that the knitting company desired the security company 
to receiye and Issue storage receipts for certain of Its goods and warranting 
the premises suitable for the purpose, agreeing to keep the same In repair and 
indemnify the warehousing company against loss, damage, or destruction of 
the property, and to pay beside the spécifie storage charges and expenses, the 
amount of custodian's salary up to $5.00 per month, the charges for storage 
being based upon the value and not upon the bulk or physical character of 
the goods to be stored. 

"(5) Pursuant to such arrangements the parties thereto caused to be 
stored in the premises described in thèse leases certain of bankrupt's goods, 
both at Racine and at Stevens Point, for which the warehousing company issued 
and delivered to the bankrupt 12 warrants or storage receipts upon the goods 
at Racine, and other 12 similar Instruments on the goods stored at Stevens 
Point, in ténor and efCect and gênerai form as shown by Exhibit B, of which 
storage warrants six were delivered to the Hyde & Brittan Bank as security 
for notes to the amount of $5,300, of which notes or renewals thereof copies 
are shown In Exhibit E, and delivered the remaining 18 receipts to the peti- 
tiouer McKeand, five of which were subsequeutly transferred to the Oitizens 
Bank of Mukwonago as security for a note of $2,000 held by said bank, of 
which note or renewal thereof a copy Is shown at Exhibit F, and the peti- 
tioner McKeand holds the remainder as security for notes to the amount 
of §6,800, copies of which notes or renewals thereof are shown at Exhibit G. 
Upon the issue of such storage receipts, manifesta of the goods therein men- 
tioned were made and certifled to by the bankrupt, and by the person uamed 
as custodian by the warehousing company ; at the foot of each manifest was 
appended the certiflcate of the warehousing company, slgned by its district 
manager that storage receipts had been issued upon the property, and giving 
the numbers used for identification [see Exhibit H]. The storage receipts 
or warrants recited the receipt of the therein designated goods to be stored, 
subject to the order of the Racine Knitting Company, which latter company 
caused them to be severally indorsed in blank by a proper ofiicer, and thèse 
warrants are the same warrants held by the several petitioners and claimed 
by them to coufer title and the right of possession to the property therein 
referred to as security upon the several promissory notes held by the re- 
spective claimants and above referred to. It is admitted for the purpose of 
this référence that the petitioners received the several notes and warrants 
purportlng to secure the same, as stated and claimed by them, and are the 
holders thereof, or of notes taken in renewal and extension of the original 
notes upon the same alleged security, except that as to the petitioner McKeand 
his claim is disputed by the receivers and trustées, who clalm that upon the 
adjustment of unsettled balances between himself and the bankrupt he would- 
be found to owe the bankrupt-estate. As such claims must be determlned, in 
the opinion ot the référée, upon objections flled to McKeand's proof of debt, 
in the ordinary course of procédure and not upon thls référence, neither party 
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is to be concluded or prejudiced by anything on this référence as to the 
amount of McKeand's elaini, or any offsets, counterclaims or objections that 
the trustées may bave interposed or be advised to interpose hereafter. 

"(6) That the several petitioners and receipt holders, the Hyde & Brittan 
Banlï, Citizens Bank of Muliwonago, and W. B. McKeand, at ail times prior 
to the institution of the banliruptcy proceedings were unacquainted, eitber 
from inspection or inquiry, with the physical nature of the storage of the 
manifested goods, or the warehousing methods of the Security Warehousing 
Company, and did not Inquire with respect thereto either of the warehousing 
Company or the linlttlng company, but did malie inquiry as to the standing 
and réputation of the warehousing company and were satisfied therefrom 
that such standing and réputation were good and relied thereon and upon 
the contents of the storage receipts themselves. But, that the Citizens Banlj 
of Mulvwonago understood that its manifest goods were stored in buildings 
belonging to or occupied by the banlîrupt, and the petitioner McKeand was at 
ail times a director of the bankrupt, and part of the time an officer thereof, 
and was informed after the acceptance of the storage receipts and notes pur- 
porting to be secured thereby that the goods referred to in such storage re- 
ceipts were stored in the warehouse building of the railway company at 
Racine, in part used by the knitting company, but had not seen and was not 
speciaily acquainted with the storage premlses leased to the warehousing 
company. 

"(7) The custodians in local charge of the warehoused goods, both at Ra- 
cine and Stevens Point, and their respective deputies, were employés of the 
bankrupt at ail times prior to the institution of the bankruptcy proceedings, 
were selected and nominated by the bankrupt, but received their appohit- 
ments from the warehousing company, which appointments, and instructions 
and agreements for their compensation and the désignation of their pre- 
scribed duties were set forth in written contracts in form and substance in 
ail respects as shown by Exhibit J, and ail expense incident to the storing 
arrangements, such as fées and cost of indemnity bonds of custodians, storage 
charges and traveling expenses of the warehousing company and its servants 
for purposes of inspection, delivery, and the like, were charged to and col- 
lected from the knitting company. 

"(S) The premises so, as aforesaid, leased by the bankrupt to the warehous- 
ing company at Stevens Point consisted of a floor space 30 feet by 11 feet, on 
the inside of the bankrupt's storeroom, separated from the remainder of 
such storeroom by a substantial slatted enclosure or fence-like paling of 
boards from floor to ceiling built by the engineer of the knitting company 
and at its instance, and provided with a sliding door at the north end at the 
point marked 'X' on Exhibit I, which door was constructed in lilce manner 
and locked by a suitable padlock of the 'Jail-lock' type about two inches 
square, made of bronze and marked 'Promises of Security W'h's'g. Co. of N. 
Y. Chicago, III.' The first two and the last two words of this legend being 
in raised letters and the balance in stamped or depressed letters on each of 
the two faces of the padlock; said letters being about one-sixth of an inch 
in height, the raised letters showing clearly in ordinary light, the stamped 
letters indistinct but legible In a good light. The lock was afBxed by the 
warehousing company and the key delivered to its appointed custodian by the 
warehousing company, whose manager had also a pass-key to ail the locks 
of his company. The custodian at Stevens Point was during ail the time 
cashier of the bankrupt, having also principal charge of Its stock of goods 
and materials at Stevens Point and who kept the key upon a ring, with other 
keys, both Personal and those of the bankrupt in or upon the cashier's desk 
during office hours where the same was accessible and occasionally used by the 
manager of the knitting company, and at other times the key was kept upon 
lier person. The door was kept locked except when necessary to enter the 
inclosure. Upon the inside of the Inclosure over the door and at the further 
end of the inclosure were fastened up cardboard signs 'at points X and Z 
Exhibit I,' which sigus were upon substantial manila board, printed in black 
letters of good size and of which Exhibit K is a spécimen. In September, 
1903, just before the institution of bankruptcy proceedings, the sign over the 
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door vas removed by the warehousing company, and replaced upon the door 
itself outside the inclosure. Upon the cases of goods were put small cards 
of Identification like Bxliibit L statlng the property to be In the possession 
of the Securlty Warehousing Company. The boxes and cases were piled 
six to seven feet high, and there were aiso twxes and cases piled in the ware- 
house outside the paling, and this outer space appears to hâve been crowded 
much of the time to such an extent as to preclude observation of the large 
signs without climbiug upon the boxes. As to llght the testimony is conflict- 
ing. There were two Windows hung with close shutters, and unless the shut- 
ters were open there could hâve beeu very little light, and when opened some 
of the llght would be eut ofC by the piles of goods In store. Access to the 
inclosure itself was possible only by way of the door, y, leading out of the 
iwarehouse building and through the storeroom to the door, x; this door, y, 
being secured only by the lock of the knitting company to which there were 
two keys kept on its premlses and accessible to Its servants, but to which 
the warehousing company had no key, and could gain access to the building 
only by uslng one of the keys of the knitting company. The storebouse was 
mostly invisible from thé Street on which the factory premlses of the bank- 
rupt fronted and of which premlses such storebouse was an Intégral part, 
and the property was Inclosed by a fence with three gâtes on the west or side 
farthest from the storeroom, one of which must be passed to gain access to 
the storebouse building. There were no sIgns or marks on the outside of said 
building or any part of the factory premlses Indlcatlng any occupation or use 
by the warehousing company, or that it had thereon any goods In store. 

"(9) The premlses so as aforesaid leased by the bankrupt to the ware- 
housing company at Racine and used by the warehousing company consisted 
of the floor space of the second floor, and part of the flrst floor of a two-story 
brick building owned by the 0., M. & St. P. Rallway Company, part of which 
building was leased by It to the knitting company [see plats Exhibit M and 
Exhibit N, which are admitted as to the plats only, and not as to any printed 
récitals thereon tending to support the petitloners' contention]. Thèse prem- 
lses are no part of the Racine plant or office property of the bankrupt, but 
are situated several blocks distant therefrom. The floor spaces used by the 
warehousing company were enclosed by palings or fence-llke partitions sim- 
ilar to those constructed at Stevens Point, but not extending more than 10 
or 12 feet above the floor, each having a hinged door secured by lock of the 
same description as that heretofore mentioned, and within thèse inelosures 
so constimcted the manifest goods were placed. Access to the building la 
through an outside door forming a gênerai entrance [shown at V on plat 
Exhibit M] used in common by the occuplers of the building, and not secured ; 
there were numerous Windows and sufflcient llght. In each of the two In- 
elosures sections A and C [Bxhlblt M] were placed one of the large card- 
board signs above referred to, and one on the second floor on a beam near the 
elevator and smaller signs like Exhibit O were placed on the doors leading 
to the Inelosures A and C, and also one on the stalrway door. Signs were 
also placed on the inside of the elevator Inclosure on the second floor, which 
inclosure was a paling simllar to the Inclosure A and O on the flrst floor, and 
small identification cards [Exhibit L] on each lot of goods stored or on each 
case. Where the cards were not placed upon each box the lots were sep- 
arated by a narrow alsle or openlng a few Inches in width, and this method 
of storing and marklng applied to the goods in ail of the above mentioned in- 
elosures. The Inclosure about the elevator opened to the second floor by two 
doors Ixx and yy Exhibit N] fastened from the inside. Goods were souie- 
times left In the inelosures by the bankrupt after being released to prevent 
pilfering. Other goods not manifested belonging to the bankrupt, principally 
'premlum goods' so-called such as small tables and cabinets, were stored in the 
same building, and on three or four occasions manifested goods were taken 
out of the inelosures by the custodian who was in the bankrupt's employ and 
who took them out at the bankrupt's direction and other goods were sub- 
stltuted therefor. There were no signs or marks on the outside of the build- 
ing indicating any occupation or use by the warehousing company or that any 
manifested goods were stored thereiru 
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"yiO) The receivers and trustées are in possession of the several buildings 
containing the manifested goods, but the locks of the warehousing company 
still remain upon the inclosures, and upon the inclosures at Racine the trus- 
tées hâve added locks of their own, while at Stevens Point the trustées con- 
trol exclusively ail access to the building containing the inclosure wtthin 
which are the manifested goods at that place, but the lock of the warehousing 
Company is still upon the door leading to such inclosure, which door was tem- 
porarily removed by the trustées or receivers by taking ofC the hinges for the 
oarpose of entering the inclosure. 

"(11) Demand was duly made upon the warehouse company by each of 
the receipt holders of the goods called for by their respective reeeipts." 

The reeeipts mentioned in the findings were of the form as shown in the 
foUowing : 

"R-N 8117. Guaranteed Storage Receipt of No. 3,244. 

Security Warehousing Company. 

General Offices: 346 Broadway, New York. 

District Offices: 540 The Rookery, 217 LaSalle St., Chicago. 

Date December 1, 1902, Issued at Chicago, Illinois. 

"The Security Warehousing Company certifies that it has received on 
storage in Premises, No. 134, located at Racine, Wis., Ist Floor C. M. & St. P. 
Ry. Co.'s Whse. subject to the order of Racine Knitting Company, Racine, Wis- 
consin, the following described Commodity, viz. : Four (4) cases, Nos. 4070, 
4078, 4080 and 4090, said to contain not less than Two Hundred Sixty (260) 
Dozen Pairs Assorted Hosiery and be as per Manifest herewith designated as 
Bxhibit 'A-235'. To be known as Lot No. 286. 

"Said Commodity to be retained on Storage and delivered only upon sur- 
render of this receipt properly endorsed and payment of ail charges thereon, 
Provided, however, if such Commodity or any part of It remaining undeliv- 
ered be not called for within one year from the date hereof, the Security 
Warehousing Company may, at Its option, upon giving three days' notice 
of its élection so to do, store the whole or the undelivered part of such Com- 
modity elsewhere at the expense of whomsoever may then be entitled to the 
same. The Security Warehousing Company in no event shall be under any 
liability for errors or mistakes committed in the inspection of such Com- 
modity unless daim in vvriting therefor be made upon it within one year from 
the date hereof, and the said Company shall not be liable for the destruction 
of, or damages to, such Commodiiy by fire, water or from inhérent qualities 
of the property. 

"This Receipt void unless sigued by an Agent and Countersigned by W. H, 
Banks, District Manager. 

"Security Warehousing Company, 

"By Alex Greig. Président. 

"Charges as per Contract. 
"E. 0. Curtis, Agent 

"Countersigned : 

"W. H. Banks, District Manager." 

Certain exceptions by both sides were overruled by the court, anr* the péti- 
tions were dismissed for want of equlty. Appellees hâve Interposed a motion 
to dlsmiss the appeal. 

Henry S. Robbins, for appellants. 
John B. Simmons, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and HOM- 
PHREY, District Judge. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court: 
1. The motion to dismiss the appeal is based on the contention f \t 
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the record présents a "proceeding in bankruptcy" and not a "contro- 
versy arising in the course of bankruptcy proceedings." The dis- 
tinction was recently considered by this court in the case of In re 
Friend, 134 Fed. 778, 67 C. C. A. 500. The pleadings filed by the 
appellants in the District Court were in substance bills in equity to es- 
tablish and enforce their liens and right of possession, and to enjoin 
the appeliees from beclouding their rights and disturbing their pos- 
session. The District Court, on the initiative of the appellants, had 
complète jurisdiction to détermine thèse questions in a plenary suit, 
which was an independent controversy between adverse claimants 
and the trustées, and was not a part of the proceedings in the admin- 
istration of the estate. Dodge v. Norlin, 133 Fed. 363, 66 C. C. A. 
425; Liddon v. Smith, 135 Fed. 43, 67 C. C. A. 517; Marshall v. 
Knox, 16 Wall. 651, 21 L. Ed. 481 ; Stickney v. Wilt, 23 Wall. 150, 
23 L. Ed. 50; Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. 
Ct. 690, 48 L. Ed. 986. The daim of appeliees that the authority 
of the cases above cited is impaired bv the décision in First Nat. 
Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 
1051, is entirely unwarranted. In that case the receiver filed a pé- 
tition asking the court's directions in respect to a sale of certain 
property. In the pétition the receiver recited that he had taken pos- 
session of the property. The adverse claimants appeared specially 
and objected to the jurisdiction of the District Court to décide the con- 
troversy respecting their right of possession. Inasmuch as the ad- 
verse claimants were entîtled to hâve their rights determined in a 
plenary suit, the District Court was without authority to proceed 
against them summarily, and the District Court could not entertain 
a plenary suit brought by the trustée, "unless by consent of the pro- 
posed défendant." Section 23b Bankr. Act July 1, 1898, c. 541, 30 
Stat. 662 [U. S. Comp. St. 1901, p. 3431]. The fact that the ad- 
verse claimants were entitled to a plenary hearing in a proper tribunal 
did not touch the other fact that the receiver's pétition to the court for 
instructions respecting a sale of the property was a proceeding in 
bankruptcy. As the présent record discloses a "controversy arising 
in the course of bankruptcy proceedings", the appeal was properly 
taken under section 24a (30 Stat. 553 [U. S. Comp. St. 1901, p. 
3431] ) ; and the motion to dismiss is accordingly overruled. 

3. Error is predicated on the overruling of appellants' fourth and 
sixth exceptions to the referee's report. The fourth asserts that the 
référée erroneously failed to find "that ail the doors to the Security 
Warehousing Company's înclosures at Racine were kept locked, and 
the keys thereof were always in the custody of the custodian Amend 
or of the subcustodian Netzinger ;" and the sixth "that the two doors 
at the elevator opening on the second floor [at Racine] were always 
kept locked, and the keys thereof were continuously in the custody of 
the custodian [Amend] or subcustodian [Netzinger]." Thèse excep- 
tions assume that the évidence required a finding that the inclosures 
ât Racine were the security company's ; that is, that, regardless of 
the paper forms employed by the knitting company and the security 
Gompany, the possession and use of the inclosures were in fact un- 
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equivocally and exclusively in the security company; and that the 
doors thereto were not opened by Amend or Netzinger except as 
agents of, and for the purposes of, the security company. The évi- 
dence shows that the inclosures in the railroad roundliouse were built 
by the knitting company; that the lease from the knitting company 
to the security company included the entire first and second floors, 
though the inclosures did not; that the knitting company, after the 
lease, continued to use, for its own storage purposes, the space out- 
side of the inclosures, as it had before; that the goods (hosiery and 
underwear) were easily movable from place to place; that goods not 
"manifested" were put in and taken ont of the inclosures by employés 
of the knitting company; that Amend was assistant gênerai manager 
of the knitting company, and Netzinger was shipping clerk at Racine ; 
that Amend was absent from Racine a large part of the time, and 
left the keys with Netzinger; that the security company did not ap- 
point, and Amend had no authority to appoint, Netzinger subcusto- 
dian; and that Netzinger as shipping clerk filled orders from cases 
without or within the inclosures as need required. Thèse, and othcr 
facts regarding visible tokens of a change of possession, which will be 
considered later, satisfy us that the referee's finding was as favorable 
to appellants as the évidence justified. 

3. Were the receipts of the security company entitled to the status 
of negotiable instruments the transfer of which opérâtes as delivery? 

Their validity as proper warehouse receipts is to be determined by 
the laws of Wisconsin. Hallgarten v. Oldham, 135 Mass. 1, 46 Am. 
Reo. 433; In re St. Paul & Kansas Citv Grain Co. (Minn.) 94 N. 
W.' 218. 

Chapter 340, p. 346, Laws 1S60 (amended by chapter 73, p. 96, 
Laws 1863), conferred negotiability upon "warehouse receipts, 

* * * given for goods * * * deposited with any warehouse- 
man, whariinger, vessel, boat or railroad company, or other person." 
That the "other person" must be ejusdem generis and must assume 
an obligation to the public like an innkeeper, or a common carrier, 
and that the place of business of every one within the class must be 
openly held forth as such, is shown in Shepardson v. Cary, 39 Wis. 34 : 

"To uphold the receipt as a proper warehouse document, transferring the 
title to the property and operating as a good constructive delivery of it to the 
vendee, it must in al! cases distinctly appear that It was executed by a 
warehouseman, one openly engaged in that business, and in the nsual course 
of trade.' 

In Geilfuss v. Corrigan, 95 Wis. 651, 70 N. W. 306, 37 L. R. A. 
166, 60 Am. St. Rep. 143, decided in 1897, a furnace company issued 
formai warehouse receipts upon its own iron, stored in its own yards, 
to a mining company which used them as collatéral. The court said : 

"The so-called storage warrants were not warehouse receipts. • * • In 
order to be such they must be issued by a warehouseman or one openly en- 
gaged in the business of storing property for others for a compensation. 

• * » Not only 'was there no proof in this case that the furnace company 
was in the warehousing or storage business, but, on the contrary, the proof 
was conclusive that it was not in such business, and never had been. The 
fact that it surreptitiously issued the false receipts in question did not con- 
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stitute it a warehousing corporation. As well might It be argued that the 
issuance of counterfelt bills constitutes the counterfeiter a bank." 

That was a case of a manufacturer's issuance of documents in the 
form of warehouse receipts for his own goods, stored on his own 
premises. Should owners of public warehouses in Wisconsin be per- 
mitted to issue negotiable receipts for their own goods, stored in 
their own warehouses? Should any other persons, not owners of 
public warehouses, issue negotiable warrants for their own property, 
in their own possession? Thèse questions were answered by the 
Législature in 1899. The act concerning warehouse receipts was 
amended by adding: 

"And any warehouse recelpt issued by any person or persons keeping, run- 
ning and managing a public warehouse, on goods, wares, or merchandise 
owned by hiin or them, and which he or they hâve at the time of issuing 
such warehouse receipt actually stored in the said warehouse, shall hâve the 
same force and effect to protect the owner and holder thereof on any loan 
or advance of moiiey he may hâve made on the same, as a warehouse receipt 
issued by the Iseeper and manager of a public warehouse to any other person 
who brings goods, wares, or merchandise to be stored in such public ware- 
house." 

It was also enacted that any person owning grain, or certain other 
named commodities, who owned or controUed the structure in which 
his grain was stored, might issue negotiable receipts, provided he 
first should file in the office of the register of deeds of the county 
a written statement of his intention and an accurate description of the 
structure and its location, and should keep an open registration of 
ail receipts issued, and should certify on his receipts that the act had 
been fuUy complied with. 

Thèse statutes and décisions prove to us that in Wisconsin one who 
is not an owner of a "public warehouse" or a grajnowner that has 
complied with the last recited statute, can obtain a negotiable ware- 
house receipt for his own goods in no other way than by taking them 
to a "public warehouse;" that is, a place that is held out to the 
public as being one where any member of the public, who is willing 
to pay the regular charges, may store his goods and then sell or pledge 
them by transferring the receipt given him by the keeper or manager. 

In the présent case the main oiifice bf the security company was in 
New York; the nearest district office was in Chicago; from there 
the receipts were issued; and in Wisconsin the security company 
had no office and no warehouses, unless the inclosures within the build- 
ings of the knitting company at Racine and Stevens Point be counted 
such. The receipts themselves would put the holders thereof on notice 
of thèse facts. And at Racine àud Stevens Point the security com- 
pany gave no évidences to the public of its présence. No signs were 
displayed to the passerby. No business was sought from the public. 
The only property within the inclosures was the knitting company's. 
The knitting company did not want storage room, but collaterals, 
which the security company agreed to furnish for a commission upon 
the amount thereof plus ail expenses. The security company's only 
agents on the scène were the agents of the knitting company who 
ca'red for and shipped out its goods. That this was the only busi- 
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ness contemplated is disclosed by the agreement that the knitting 
Company should be restored to full possession of the premises at any 
time it returned the outstanding receipts. This, in our judgment, 
was not warehousing within the law of Wisconsin. 

In Union Trust Co. v. Wilson, 198 U. S. 530, 25 Sup. Ct. 7G6, 
49 L. Ed. 1154, it is said: 

"AlthougU the first question does not refer in ternis to the statutes of 
Illinois, it is proper to add that we see no sufflcient reason for denying to the 
place of storage the character of a public warehouse. 'Public warehouses of 
Ciass C shall embrace ail other warehout^es or places where property of any 
klnd is stored for a considération.' Hurd's Kev. St. 190-3, § 135, c. 114 (§ 2). 
Thèse sweeping words embrace any place so used, whether owned or hired by 
the warehousemeu, and, if so, they embrace as well a place hired of the 
owner of the goods as oue hired of anybody else." 

We find no provision in Wisconsin that warrants the disregard 
of the éléments of the publicity that attaches to an openly conductcd 
business, and the obligation to serve the public at large. 

4. Though the recefpts be inefifective as proper warehouse receipts, 
the security conipany may hâve had such a possession that the trans- 
actions may be upheld as pledges by the knitting company to the ap- 
pellant lenders, the security company standing as the agent of the 
lenders for the purposes of possession. 

Wisconsin, in addition to the usual requircments of an actual and 
continued change of possession of chattels sold or covered by an un- 
recorded mortgage, has enacted that conditional sales shall be re- 
corded. This unmistakable policy in regard to secret liens on per- 
sonalty should forbid any laxity in the construction or application 
of the law of pledges. Seymour v. Colburn, 43 Wis. 67. 

Delivery of possession is the very life of a pledge. No mère agree- 
ments respecting possession can create it. The contract of pledge 
cannot exist outside of the fact of change of possession. The pledgor 
must dispossess himself openly, completely, unequivocally, and "with- 
out deceptive combinations vi'hich lead third persons into error as to 
the real possessor of the thing." And the pledgee must take and 
maintain an open, exclusive and unequivocal possession. Dirigo Tool 
Co. V. Woodruff, 41 N. J. Eq. 336, 7 Atl. 125; Drury v. Moors, 171 
Mass. 252, 50 N. E. 618; Bank v. Jagode, 186 Pa. 556, 40 Atl. 1018, 
65 Am. St. Rep. 876 ; Casey v. Cavaroc, 96 U. S. 467, 24 L. Ed. 779. 

At Stevens Point the inclosure was in the knitting company's own 
warehouse, which was openly occupied and used by it after the lease 
as well as before. No signs on the building or on the door leading 
into it announced the présence of the security company. The in- 
closure in one corner of the building was of slats, between which the 
packages of goods inside could be seen. No signs regarding the 
security company's possession were ])Iaced on the outside of the in- 
closure in 1901 nor at any time until in September, 1903, very 
shortly before llic bankruptcy proceedings were begun, when the dis- 
trict manager of the security comi)any came from Chicago, and 
changed a sign from inside. ovcr tb^ door, to outside, on the door. 
The signs inside were ambiguous. in that they referred to bins and 
chutes, and niuch of the time were not to be seen on accourit of 
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the piled-up goods. The security company's agent, on the ground 
to maintain an open, unequivocal and exclusive possession, was the 
cashier of the knitting company, who had charge of the stock and of 
shipping. The key to the inclosure was kept on a ring with other 
keys used in the business of the knitting company ; and this bunch 
of keys was accessible to the manager of the knitting company, and 
was left at the office during the cashier's absences. Substantially the 
same conditions obtained at Racine. 

If a creditor desired to look over the property of the knitting 
company, what would be the probable resuit? The cashier or ship- 
ping clerk or manager could take the bunch of keys, unlock the 
warehouse, show the raw materials, and broken stock outside of the 
slatted inclosure, point out the quantity of goods within the inclosure, 
explain the necessity of the inclosure to prevent pilfering of the 
hosiery, etc., when the warehouse was open; and nothing would 
warn the creditor of the déception. And the évidence satisfies us that 
at least one creditor was so deceived. 

So far from the security company's maintaining an open, exclusive, 
unequivocal possession during the two years this arrangement was 
carried on, it seems to us that the security company might as well hâve 
been eliminated, and the knitting company hâve employed its own 
stockkeepers and shipping clerks as custodians for inténding lenders, 
directly, instead of indirectly through the security company. In that 
view this becomes one of the cases "in which the exclusive power of 
the so-called bailee" (Union Trust Co. v. Wilson, 198 U. S. 530, 537, 
25 Sup. Ct. 766, 768, 49 L. Ed. 1154) tapers away to nothingness. 
Drury v. Moors, 171 Mass. 253, 50 N. E. 618 ; Bank v. Jagode, 186 
Pa. 656, 40 Atl. 1018, 65 Am. St. Rep. 876. 

5. The appellant lenders finally assert that, if they hâve neither 
the negotiable receipts of a public warehouseman nor a pledge 
through an unequivocal possession by their agent, the security com- 
pany, nevertheless they hâve "équitable liens" which entitle them to 
the possession of the property as against the trustées. 

The trustée succeeds, as of the date of the adjudication, not only 
to the bankrupt's title and possessory right to the property, but also 
to the right of the bankrupt's creditors to assert that the title and 
possessory right, as to them, is in the bankrupt. Section 70a (4) 
and (5) ; section 70e (30 Stat. 565, 566 [U. S. Comp. St. 1901, pp. 
3451, 3452]). Liens that remain undisturbed are those that were 
good against both the bankrupt and his creditors immediately pre- 
ceeding the adjudication. Hewit v. Berlin Machine Works, 194 U. 
S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986 ; Thompson v. Fairbanks, 196 
U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577 ; Chesapeake Shoe Co. v. 
Seldner, 123 Fed. 593, 58 C. C. A. 261. The conclusion results not 
merely from a considération of the nature of the trustee's succession, 
but as well from the inhibitions of the act. Section 67a (30 Stat. 564 
[U. S. Comp. St. 1901, p. 3449] vitiates as liens ail "claims which for 
want of record or for other reasons" the bankrupt's creditors might 
îiave avoided as liens; that is, no secret liens or equities shall prevail 
against thé trustée that were not good against the gênerai unsecured 
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creditors représentée by the trustée. Section 67d protects "liens given 
or accepted in good faith * * * and for a présent considération, 
which hâve been recorded according to law, if record thereof was 
necessary in order to impart notice." The Hens thus saved are liens, 
net promises to give liens, not équitable claims that what ought to hâve 
been done shall be considered done, but liens perfected according to 
law. "Notice" as well as "a présent considération" is necessary. If 
a chattel mortgage be given in good faith and for a présent considér- 
ation, recording is not obligatory, but the imparting of notice is. Re- 
cording is one way, another is actual and continued change of pos- 
session. If a pledge be similarly given, recording is not "necessary 
in order to impart notice," because no provision has been made that 
a record of the fact shall be notice of the fact; but what is "neces- 
sary in order to impart notice" is the delivery of exclusive and un- 
equivocal possession. We think that Section 67d does not change 
Section Q^a. into the meaning that "claims which for want of record 
or for other reasons" are not good liens as against creditors are good 
liens as against the estate if the lender advanced his money without 
any actual intent to defraud unsecured creditors. He is chargeable 
with the constructive intent which is attributed to secrecy. 
The decree is affîrmed. 



CENTRAL INDIANA RY. CO. v. GRANTHAM. 
(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,171. 

1. RAILEOADS ^FOKECIXJSTJEE OF MOETQAGES — LlABIUTY OF PCRCHASEB FOB 

Pbiob Liens TJndeb Deceee. 

Under a decree foreclosing two mortgages on rallroad property, which 
required the purchaser at the sale to pay ail claims flled withln six 
months which should be adjudged "prior in lien to the mortgages fore- 
closed," where the proceeds of the sale pald the flrst mortgage debt in 
full, the purchaser is liable for the payment of a claim filed wlthin the 
specifled time which is adjudged prior in lien to the second mortgage ; any 
equities existing in favor of the first mortgagee, which might be superlor 
to such claim, being only by way of security for Us debt and extin- 
guished on its payment. 

2. JUDQMENT — CONCLUSIVENESS OF PeIOE ADJUDICATIONS. 

Where the ownership of the right of way, occupied by a rallroad through 
a farm, had been repeatedly litigated in différent suits between the suc- 
cessive owners of the farm and of tbe rallroad, involving substantially 
the same issues, and each time flnally determined in favor of the owner 
of the farm, the last being a proceeding by him to obtain the assess- 
ment of damages, to which the mortgagees of the railroad company 
vvere made parties, such déterminations estaWish conclus! vely the right 
of the land owner to the compensation awarded him, and that the same 
is prior in lien to the mortgages, and such issues cannot be relitigated on 
the filing of his claim for allowance in a suit in a fédéral court for the 
foreclosure of the mongages. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana 

The appellant, the Central Indiana Kailway Company, is the purchaser 
under a decree of mortgage foreclosure against the Chicago & Southeastern 
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Railway Company, whieh requires the purchaser, among other conditions, to 
pay ail clalms flled withjn six months thereafter "which shall be adjud^ed 
prlor in lien to the mprtgages foreciosed"; and the appeal is from a decree 
in favor of the appellee, as intervening petitioner at the foot of such fore- 
closure decree, which eonflrms the mastér's report and orders that the ap- 
pelJee be paid, ont of the funds in the registry of the court, the sum of 
$1,283.83, with interest and costs. Upon the intervening pétition, as amended, 
and issues joined, the évidence was heard before a master and is reported 
by hlm, with flndings of fact and conclusions thereupon. The record is volum- 
inous, and the facts are coraplicated, but undisputed in ail matters deemed 
material. The appellant's exceptions to the report were striclsen from the 
flles, for want of conformity with the rules, and the only exceptions, either 
preserved or pressed for considération, relate to the conclusions of law. 
The facts so reported are substantially thèse : 

(1) Continuously from January 1, 1872, to April 24, 1877, Thomas II. 
Messick was owner in fee of S. W. 14, section 4, and up to February 
13, 1875, was liiie owner of N. W. %, section 9, ail in town 17 N., range 
3 W., Montgomery county, Ind. On February 13, 1875, Messick and wife 
conveyed to George 6. Meyérs the N. W. % of section 9, excepting au eu- 
elosed lot occupied as a graveyard, and further excepting ail the parcel of 
land lying on the north side of the line and including the right of way of the 
Andersen, Leb^non & St. Louis Rallroad ; the center of said road being the 
dividing Une. Approximately nine-teuths of the strip of land described in 
the intervener's pétition is included withln said S. W. % of section 4; and 
the tltle to the portion of the N. W. % of section 9, contiguous to the part 
thereof conveyed to Meyers, was held by Messick until February 1, 189.3, 
when it was conveyed to one Wesley Grantham. On April 24, 1877, the S. W. ',4 
of section 4 was sold at marshal's sale to the Madison County National Bank, 
under an exécution against Messick, and the marshal's deed thereupon was 
duly executed a year iater, which conveyed to the bank said S. W. 14 of 
section 4 with other real estate, and the deed was duly executed. On March 
13, 1882, the bank conveyed to Elizabeth A. Messick the S. W. % of section 4, 
and the grantee entered Into possession thereunder. 

(2) In 1873, while Messick owned such land, the Andersen, Lebanon & 
St. Louis feailway Company surveyed and located a railroad line dlagonally 
across the same, including the strip described in the Intervener's pétition, and 
'constructed the earthwork of a rallroad grade, but did not at any tlme com- 
plète a roadvi^ay thereon. The grade work, however, clearly indicated the iu- 
tended use and similar work extended In either direction beyond such land up- 
on the Une of the projected tailroad, extending from Anderson to WaveJaud, 
ïnd. No further work was done upon the Une until January 1, 1887, a period 
of 14 years; and In the intérval the several owners of the land along the Une 
inclosed such grade and used the same for farming purposes, but enough of 
the grade work remained to Indicate its purpose. 

(3) In 1874 Thomas H. Messick Inclosed the portion of grade on his land 
with fences, and the greater portion thereof was actually cultivated, and ail 
was treated by said Messick and his suceessors in title as their own; such 
use continulng up to October 1, 1887. 

(4) Thomas H. Messick was one of the offlcers of the railway company 
mentioned, either as dlrector or vice président, during the time the grade 
was constructed over his land, and made no objections to such use, except 
that he stated that if ever completed he expected to receive compensation 
for the damages. 

(5) On November 1, 1875, the railroad company referred to executed a 
mortgage uïion ail its railway property to Koontz and Crosby, trustées, to 
secure an issue of bonds, describing the property only in gênerai terms as the 
right of way then owned or thereafter to be acquired by It and extending 
between the places named. When the mortgage was given, Messick held the 
tltle to his above-mentloned land and was in possession of the strip men- 
tioned. 

(6) In 1876 a creditor's bill was filed in the trial court against said rail- 
road company, and a receiver was appointed December 28, 1877, of ail the rail- 
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road property, which then extended from Anderson to Lebanon, and the re- 
ceiver went Into possession and operated the same until turned over to the 
Midland Railway Company. On December 12, 1878, the trustées of the mort- 
gage filed a bill for Its foreclosure in the same court, wherein Messick was 
made a party défendant with others as elaiming interests subordinate to the 
mortgage lien. A receiver was appointed, and the prior pending suit was dis- 
missed. Messick did not appear In such suit, but was defaulted, and a decree 
of foreclosure was subsequently entered under which a sale was made to one 
Platt. The sale was conflrmed May 21, 1885, and Platt conveyed the railroad 
property to the Midland Railway Company. Elizabeth A. Messick, the wife of 
Thomas H., was not made a party, nor was the Madison County National 
Bank, although It then had title to the property described in the intervening 
pétition. 

(7) On January 1, 1887, the Midland Railway Company made a mortgage 
to the Metropolitan Trust Company and one Davis, as trustées, to secure an 
issue of bonds ; îts property being described only in gênerai terms as the 
right of way then owned and thereafter to be acquired by it. Such mort- 
gage was recorded February 6, 1887. At the date of the mortgage Elizabeth 
A. Messick held the record title to the strip of land in question under cou- 
veyanee to her from the bank, dated March 13, 1882, and was in the exclusive 
physical possession thereof as a part of the farm conveyed to her. 

(8) In October. 1887, fhe Midland Railway Company entered upon the 
strip and commenced the construction of a railroad by grading, putting in 
culverts, and laylng ties and rails; such work being done over the objection 
and protest of Mrs. Messick. Subsequently, the opération of the railroad 
over such strip was commenced and continued. On November 21, 1887, Eliz- 
abeth A. Messick commenced an action in the circuit court of Montgomery 
county to quiet the title to her land, under the foUowing description : Com- 
mencing at a point ou the west boundary Une of section 9, town 17 N., range 3 
AV., 40 feet distant from the center of what is known and designated as the 
Midland Railway track, on a Une crossing said center line at an angle of 90 
degrees; thence in a northeasterly direction on a line parallel with such 
center line to the point where such line crosses the eastern boundary line of 
the S. W. 14 of section 4 ; thence south on said eastern boundary of the quar- 
ter section to a point 40 feet distant from the center line of the railroad 
track. on a line crossing the center line at an angle of 90 degrees ; thence in a 
southwesterly direction, parallel with the center line of said railroad track 
to the west boundary of section 9 ; thence north on said west boundary to the 
place of beginning. The strip so described includes the strip described in 
the intervening pétition hereln. The complalnt in such action averred her 
ownership in fee of the strip, and that the Midland Railway Company clalmed 
Rome title or interest therein adverse to her, averred that such claim was 
groundless and cast a cloud upon her title, and judgment quieting title was 
prayed thereupon. The Midland Railway Company appeared and answered. 
setting up claim of title through the prior company and the mortgage fore- 
closure. The venue of the action was changea to Putnam county, and it was 
tried May 16, 1892, resulting in a judgment against the Midland Railway Com- 
pany that the claim of suCh company was groundless, and that Mrs. Messick 
was the owner in fee of the strip in eontroversy, and that her title thereto be 
forever quieted. Such judgment stands undisturbed, but the Metropolitan 
Trust Company was not made a party to the suit. 

(9) On October 30, 1891, pending the action to quiet title, the Midland 
Railway Company conveyed ail its railroad property to the Chicago & South- 
eastern Railway Company, an Indiana corporation, and the grantee immed- 
lately mortgaged the same to the Central Trust Company and one Collett, as 
trustées. This mortgage is the same on which the bill for foreclosure was 
filed and Involved in the présent decree. 

(10) February 1, 1893, after the judgment quieting title in her, Mrs. Mes- 
sick conveyed to Wqsley Grantham, by a warranty deed In which her hus- 
band joined, the strip of land in question, together, with the two quarter sec- 
tions of land across which the strip extended. On March 24, 1893, she fur- 
ther assigned to VVesley Grantham ail her rights and claims against the suc- 
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cessive railway companies aforementioned, on account of the construction 
and opération of a railway througli the real estate conveyed. On Mareh 25, 
1893, Wesley Grantham filed his complaint in ttie circuit court of Montgomery 
county against the Midland Eailway Company and the Chicago & Southeast- 
ern Railway Company to reCover possession of the strip of land in question, 
averring his ownership and right to the immédiate possession, and that the 
railway companies wrongfully kept him eut of possession, and praying judg- 
ment for reeovery. The Chicago & Southeastem Railroad Company answered 
with substantially the same averments set up by the Midland Railway Com- 
pany in the suit for quleting title. The venue of this suit was changed to 
the circuit court of Putnam county, and on December 10, 1894, judgment was 
eirtered thereln in favor of Wesley Grantham that he was the owner in fee 
and entitled to recover possession of the strip mentioned, and such judgment 
stands undisturbed. Neither the Metropolitan Trust Company nor the Cen- 
tral Trust Company was made party to this suit, nor was elther of thèse 
trustée companies in possession or claiming possession of the strip, nor en- 
titled to such possession under the terms of the mortgages respectively. 

(11) On December 10, 1894, a writ of possession issued upon the last-men- 
tioned judgment, and on January 24, 1896, the Central Trust Company flled 
in the trial court Its bill for an injunction against the exécution of the writ 
of possession, averring various facts on which the railway companies had 
theretofore relied by way of défense to the action^ referred to. On this bill 
a temporary restraining order was granted, but the bill was subsequently 
dlsmissed for want of jurlsdietion. Pending appeal the restraining order was 
contlnued in force, but the dismissal was finally affirmed. 

(12) On March 12, 1898, the Central Trust Company flled another bill in 
the trial court, averring substantially the same facts stated in the former blll^ 
together with additional facts to establish jurlsdietion. A temporary injunc- 
tion was granted pending the hearing, but the bill was dlsmissed upon final 
hearing. On January 18, 1901, the Central Trust Company flled a further bill, 
setting up the purpose of the défendants, Wesley Grantham and James F. 
Grantham, to sever the connection of the railroad track at the point where 
ît enters upon the strip of ground In question. In violation of the complain- 
ant's title to the property and in violation of the railway company's right 
to exercise its franchise, and praying that the complainant's title be quleted 
and protected and for injunetional relief. A restraining order was granted 
against interférence by the défendants, demurrers to the bill were filed, and 
such cause is still pending and the injunetional order in force. 

(13) On January 1, 1901, a writ of possession was issued in the eject- 
ment suit before mentioned, which was duly served by the sherlfC, and Wesley 
Grantham was put Info possession of the strip in controversy. 

(14) After obtaining possession under said writ, Wesley Grantham placed 
his fences across the strip and inclosed it with his other land, and exclusive 
possession thereof was maintained up to January 19, 1901. 

(15) On October 2, 1896, Wesley Grantham conveyed by warranty deed 
to James F. Grantham, the Intervener, ail that portion of the strlp lying on 
the south side of a Une extending east and west through the S. W. 14 of section 
4 and 72 rods north of the south Une of said S. W. %, together with ail that 
portion of the farm abutting on elther side of the strip. Said Wesley Gran- 
tham, however, retalned ownership of that portion of the strip and farm lying 
on the north side of the Une so described. Immediately after the sherlff had 
made exécution of said writ of possession, Wesley Grantham delivered to James 
F. Grantham possession of the portion of the strip described in such convey- 
ance. 

(16) On January 18, 1901, the Central Trust Company flled another bill 
in the trial court against Wesley and James F. Grantham and others for an 
injunction against ihterfering with the railway property, which was partic- 
ularly direeted against the exécution of the writ of possession before men- 
tioned, without, however, mentioning the f act of the judgment upon which such 
writ was founded. It averred, in effect, that the def-endants with armed 
force had unlawfully seized the strip and severed the track and were pre- 
venting the running of trains and carrying of mails. A restraining order 
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was granted upon this bill. which remalns In force. Prier to tbe flling of such 
bill and on January 9, 1901, the Metropolitan Trust Company flled its com- 
plaint in the circuit court of Montgomery county, Ind., to enjoin Wesley Gran- 
tham from using force to maintain his possession of the strip of land. On 
January 14, 1901, Wesley Grantham filed a cross-complaint seeklng to quiet 
title, and the action is still pending. 

(17) On January 19, 1901, while the Intervener was in possession of the 
portion of the strip described in his pétition, the Chicago & Southeastern 
Railway Company entered upon such strip, replaced the portions of Its tracli 
which had been reinoved under the writ of possession, and resumed opération 
of its railroad aiid has continuously operated the railroad over such strip, 
claiming the same as right of way. 

(18) The deed trom Wesley to James F. Grantham eonveyed 94 acres, and 
Wesley retained the ownership of 88 acres. The 94 acres so eonveyed to the 
intervener were damaged by the occupation for railway purposes to the amount 
of $1,410, without considering the effect of the judgment of the circuit court of 
Clinton county hereinafter mentioned. 

(19 and 20) On July 26, 1901, the intervener, James F. Grantham, was the 
owner in fee and in possession of the tract of land through which the railroad 
right of way extended, as hereinafter referred to, and on that day filed his ap- 
plication in the circuit court of Montgomery county for a writ for the assess- 
ment of damages against the Chicago & Southeastern Railway Company on 
account of its taking and appropriatlng a portion of sald land for railroad 
right of way ; such application being made in conformity with the statutes of 
Indiana in that behalf. The application averred that the Central Trust Com- 
pany of New Tork and the Metropolitan Trust Company and Théodore P. 
Davis, trustées, claimed some Interests In the premises adverse to the com- 
plainant, and that their respective claims were unfounded and without right, 
and that they were made parties to the proceeding to answer as to their 
claims and interests in the premises. 

(21) Upon such application a writ was issued by the clerk of the court to 
the sheriff, pursuant to statute, for the assessment of damages by a sheriff's 
jury. 

(22) The sheriff gave wrltten notice to the applicant and the Chicago & 
Southeastern Railway Company that the damages would be assessed by a 
jury upon the premises on September 24, 1904. At the same time the appli- 
cant flled with the clerk and sheriff an affldavit, averring that the Central 
Trust Company and the Metropolitan Trust Company were nonresidents of 
the State and had no agent or attorney therein upon whom process could be 
served, and the sheriff and clerk caused notice of the pendency of the pro- 
ceedings and of the time and place of assessment to be publlshed pursuant 
to statute. 

(23) The sheriff impaneled a jury In conformity with the statute, and such 
Jury assessed damages in favor of the applicant, and the sheriff filed with the 
clerk of the court his return, setting forth the proceedings upon sald writ. 

(24) Upon such return, the Chicago & Southeastern Railway Company, 
the Central Trust Company, and the Metropolitan Trust Company flled with 
the clerk their several exceptions to the award by the sheriff's jury, and 
thereupon, on March 8, 1902, the venue was changed to the circuit court of 
Clinton county, on motion of the railway Company. 

(25) Upon such removal the railway company filed additlonal pleadlngs, 
setting up its claim to the land In controversy, and issues were formed upon 
the application, exceptions, and pleadings, and on July 2, 1902, the issues were 
tried before the court and a jury, resulting in a verdict against ail of the de- 
fendants upon such issues and assessing damages against the railway com- 
pany at $1,070 with costs. Judgment was entered, accordingly, for recovery 
of such amount against the railway company, and such judgment remains In 
force. The mastei- finds the amount of such judgment $1,283.83, to be the 
amount of damages resulting to the intervener, instead of the amount stated in 
the eighteenth fiuding. The railway company appealed from such Judgment, 
and the appeal was pending when the findings were flled. 

(26) On November 28, 1902, the Central Trust Company filed a bill of com- 
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plaint in the triai court against the Chicago & Southeastern Railway Compnny 
for the foreclosure of the mortgage executed by that company Oçtober 30, 1891, 
and the Metropolitan Trust Company entered its appearance and flled a eross- 
blll, praying foreclosure of the mortgage executed to It and Davis, as trustées, 
January 1, 1887. 

(27) The decree of foreclosure was entered under such bill and cross-bill, 
December 22, 1902, and sale of the railway property was thereby directed to 
satisfy the debt due upon the foot of the mortgage to the Central Trust Com- 
pany and the mortgage to the Metropolitan Trust Company, so far as the 
same would go, and pay ofiC such other claims and liens against the Chicago & 
Southeastern Railway Company as shouid be decreed by the court to be prior 
in equity tp the lien of the mortgages, and six months' time was given for 
the flling of claims against the company. 

(28) The railway pioperty was sold piirsuant to the decree, and the pur- 
chaser asslgned hls purchase to the Central Indiana Railway Company. Both 
sale aud assignment were reported to and approved by the court, and proper 
instruments of conveyance and assignment were executed by an offlcer of tlie 
court to the Central Indiana Railway Company. 

(29) The Central Indiana Railroad Company Is a corporation, duly organ- 
ized for the purpose, and entered Into possession of the property deseribed, 
including the strip mentioned in the Intervening pétition, deriving such pos- 
session from the receiver of the court, pursuant to the decree and sale. Such 
receiver entered into possession on his appointment, and hls possession and 
use was continuous up to the time of such . delivery to the purehaser. 

(30) From the records in the foreclosure action, It appears that the full 
amount of the principal and interest secured by the mortgage to the Metro- 
politan Company and Davis, as trustées, bas been paid out of the proceeds of 
the sale, and that the amount realized Is insufficient to pay in full the prin- 
cipal and Interest of the debt secured by the Central Trust Company mortgage. 

(31) The Intervener, prior to October 2, 1896, the date of the conveyance 
to hlm from Wesley Grantham, had lïnowledge that railroad tracks were lo- 
cated on the strip of land constituting a part of the 94 acres so eonveyed to 
him, and had such knowledge when he accepted the deed. After the inter- 
vener commenced the proceedings for assessment of damages, and during the 
pendency thereof, the intervener entered Into a verbal agreement with his 
grantor to accept an amount to reimburse him for the portion of land occu- 
pied by the railway company. On September 24, 1901, this amount was fixed 
between them at $300, and a note was accepted for that amount, but the in- 
tervener agreed to continue the proceedings for the assessment of damages, 
provided hls grantor would pay the expenses, and hâve the beneflts of any 
recovery. On October 10, 1901, Wesley Grantham appeared in the Mont- 
gomery circuit court and flled a disclaimer of ail interests in such proceed- 
ings. Subsequently, and after the rendition of judgment therein, Wesley 
Grantham died intestate, leaving the intervener as one of his heirs at law. 
The judgment referred to was never asslgned by the intervener to his grantor, 
nor to the administrator of the estate, but stands of record in the name of the 
intervener. 

The master's conclusions of law are, in substance, that the clalm of the 
Intervener, amounting to $1,283.83, is held by hlm for the use of the estate 
of Wesley Grantham, deceased, and is prosecuted by him In the interest of 
such estate, subject to the rlght of the intervener to reimburse himself for 
ail costs and expenses paid and Incurred in such prosecutlon ; that the claim 
is a valid claim ; and that In law and In equity it is entitled to be paid in full 
out of the money in the reglstry of the court arlsing from the foreclosure 
sale. A decree, accordlngly, Is recommended. 

Henry Crawford, for appellant. 
F. E. Ballard, for appelîee. 

Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit 
Judges. 
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SE AMAN, Circuit Judge (after stating the facts). The ap- 
pellant, as the purchaser of the railroad property under the fore- 
closure decree, assumed Hability for ail daims and liens which were 
subsequently adjudged to be entitled to priority, under applications 
filed within six months after the entry. Two mortgages were in- 
volved in that decree — one made by a predecessor corporation to Met- 
ropolitan Trust Company and another, as trustées, January 1, 1887, 
securing bonds to the amount of $375,000, and the other made by 
the Chicago & Southeastern Railway Company to Central Trust 
Company and another, as trustées, October 30, 1891, securing bonds 
to the amount of $1,425,000. The bill for foreclosure was filed in the 
trial court by the Central Trust Company, representing the second 
mortgage, and a receiver was appointed over the property. Subse- 
quently the trustées of the first mortgage intervened and filed a cross- 
bill to foreclose such mortgage. The decree provided accordingly 
for payment of the first mortgage out of the proceeds of sale and for 
application of the remaining purchase money upon the second mort- 
gage, but subjected the proceeds to prior payment of ail claims ad- 
judicated at the foot of the decree to be entitled to priority. The pro- 
ceeds largely exceeded the first mortgage, so that was paid in fuU, 
leaving the residue to be awarded as the decree directs. Thus no right 
or interest arises except such as exists in the second mortgagee— the 
appellant, under the final provisions of the decree referred to, standing 
merely as the représentative of such interest in the disposition of pro- 
ceeds — and any equities in favor of the prior mortgagee extend only by 
way of security for its bonds, and, upon their payment, do not accrue 
to the second mortgagee, as against intervening claims and equities. 
Therefore, the only question for review is whether the appellees's claim 
was rightly awarded priority over the second mortgage. Rights vested 
in the Chicago & Southeastern Railway Company, mortgagor. 
through its purchase of the property or otherwise, are of course in- 
volved in the inquiry, but not any independent equities which may 
hâve arisen to save the prior mortgage from impairment. The view 
thus stated, which we believe to be unquestionable, is studiously ig- 
nored in the argument for reversai, and, in so far as the various 
contentions rest on assertions of equity for the benefit of the first 
mortgagee, no further discussion is deemed necessary. 

The complicated facts in évidence, relating to the chain of convey- 
ances under which the appellee deraigns title, possessions of the right 
of way strip, and the relations and acts of predecessors in title, are 
the main reliance for defeating the claim. Thèse facts, reported by 
the master, are well arrayed in the argument of counsel for the 
appellant and pressed for considération, and are not without force to 
the end sought, unless the subséquent adjudications touching the 
subject-matter of this controversy are binding upon thèse parties and 
décisive. If the adjudications referred to are thus operative, the pre- 
existing facts are not reviewable, either as tending to create an 
estoppel against a claim for compensation, or indicating an accord and 
satisfaction, or defect in title to a portion of the strip in question. 
In passing to the considération of the litigated matters, however, 
143 F.— 4 
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thèse leading and undisputed circumstances may well be noted : The 
original ehtry upon the strip in question, for right of way purposes, 
was by a predecessor raîlway corporation (referred to in argument 
as the Anderson Company) in 1873, when one Messick, one of the 
officers of the company, owned the farm and acquiesced in the 
entry, without condemnation or payment. Such entry consisted of lo- 
cation and light grade work. In 1874, with no further use made of 
the entry, Messick re-entered upon and inclosed the right of way 
strip within his farm, and thereafter for about 13 years the strip was 
in his exclusive possession, under cultivation as a part of the farm. 
In 1875 the Anderson Company mortgaged its property under gên- 
erai terms, and the mortgage was subsequently foredosed and the 
property sold to the Midland Railway Company in 1885; and this 
company made re-entry upon the strip in 1887, and proceeded with 
the construction of a railroad, which was, on completion, continuously 
operated as a line of railroad, by it and its various successors in in- 
terest or occupation. On October 30, 1891, the Midland Company 
transferred its property to the Chicago & Southeastern Railway Com- 
pany, and the mortgage in question to the Central Trust Company 
and CoUett, as trustées, was executed by the purchasing company 
on the same day. The several adjudications involved in this review 
arose out of litigation which ensued immediately upon the above- 
mentioned reoccupation of the right of way strip by the Midland Com- 
pany, in 1887. 

1. On November 21, 1887, Elizabeth A. Messick, as the alleged 
owner in possession of the farm, brought an action against that com- 
pany, in the circuit court for Montgomery county, to quiet title to 
the strip, under the provisions of section 1070, Rev. St. 1881 of In- 
diana (1 Burns' Ann. St. 1894, § 1082). The Midland Company 
answered (1) in a gênerai déniai, and (2) averring ownership 
through the Anderson Company, under facts stated. On change of 
venue to Putnam county the issues were tried May 16, 1892, and 
resulted in a judgment in favor of the plaintiff, 'that the "claim of 
said Railway Co.was groundless," and the plaintiff "was the owner 
in fee of said strip of land," and "that her title thereto be forever 
quieted." The appellee's title is derived from the plaintiff in that 
judgment, and the transfer from the Midland Company to the Chi- 
cago & Southeastern Railway Company, and its mortgage to the 
Central Trust Company and Collett, as above mentioned, were made 
pending such suit, October 30, 1891. The conclusive effect of such 
judgment, as between the parties, is settled by the récent opinion of 
the Suprême Court of Indiana, in the case (referred to later on 
another point) involving the same claims of title, reported as Chicago 
& Southeastern Railway v. Charles W. Grantham, Administrator, 
etc., 75 N. E. 265. As there stated: 

"The deCree quieting the title to said land therefore adjudged that the 
whole Interest was absolutely in Elizabeth A. Messicls, and that the clalm of 
the Midland Railway Company was groundless. Such a deqree cuts off every 
claim, whatever its form or character, or any easement or other interest In 
the land." 
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And the Indiana cases supporting such view are cited. Without 
référence to the force of this ruling upon the présent controversy, we 
adopt its interprétation of the issues thus set at rest, as both just and 
applicable to this adjudication. 

a. After obtaining such judgment, Mrs. Messick conveyed to 
Wesley Grantham the land which includes the right of way strip re- 
ferred to, and such grantee, in March, 1893, sued the Chicago & 
Southeastern Raihvay, in the circuit court for Montgomery county, to 
recover possession of the strip. The company answered, setting up 
substantially the same défenses interposed by the Midland company 
in the first mentioned action; and, upon change of venue to Putnam 
county, in December, 1894, the plaintiff obtained judgment of owner- 
ship and for recovery of possession of the right of way strip. A writ 
of possession was issued and executed by the sherifï, so that Wesley 
Grantham (appellee's grantor) obtained physical possession of the 
strip, for a period of several days. Thus the raihvay use was severed 
for the time, but soon resumed under injunction proceedings. Ail 
issues touching the title were plainly settled against the purchasing 
corporation by this adjudication, if not concluded by the earlier de- 
cree, and the judgment is not open to collatéral attack (as sought in 
the présent contest) under the authorities, state or gênerai. Un- 
reversed and unappealed from, it concludes the parties and privies — 
that the title was in the appellee's grantor and the raihvay company 
was a trespasser — and the question is not reviewable hère whether 
either judgment or dispossession thereunder were rightful. 

3. The remaining inquiry, therefore, is the nature and effect of 
the proceedings instituted by the appellee, July 26, 1901, for an as- 
sessment of damages against the Chicago & Southeastern Railway 
Company, for taking and appropriating the right of way strip in ques- 
tion; Wesley Grantham having conveyed to the appellee the portion 
of land which embraced such strip, with delivery of possession of the 
right of way strip during the intérim of the grantor's exclusive pos- 
session under the ejectment writ. Formai compliance with the statu- 
tory provisions (1 Burns' Ann. St. Ind. 1894, Art. 30), in the ap- 
plication and proceedings, is unquestioned. The Central Trust Com- 
pany was included as a party défendant, with the raihvay company 
and the prior mortgagee, to answer any interests or adverse claims, 
and issues were made up and tried in conformity with the statute (1 
Burns' Ann. St. Ind. 1894, Art. 30, §§ 896, 908) upon pleadings on 
the part of the railway company setting up its claims to the right of 
way strip and various objections to the proceedings. The verdict was 
against ail of the défendants upon the issues, with the damages as- 
sessed against the railway company. That any issue affecting the title 
to the strip — right to, as well as liability for, the damage — was proper- 
ly adjudicated in that proceeding, not only impresses us to be the 
statutory purpose, but is established by the récent opinion of the 
Suprême Court infra, upon appeal from like proceedings and judg- 
ment. 

With the occupancy of the right of way strip by the railway com- 
pany thus adjudicated as wrongful, and the right to recover damages 
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established in the appellee at the amount assessed, we are of opin- 
ion that the answers to his intervening petitjon for its allowance 
eut of the fund in court raised no issuable matter, and the decree 
justly awards such payment. The Central Trust Company is equally 
subjected to the adjudications, and neither it nor the appellant is 
entitled to reopen any of the issues so settled. An objection is raised 
against the appellee's right to recover, under the finding of an agree- 
ment with his grantor respecting thèse damages, which is assumed 
to create a bénéficiai ownership in the grantor and leave the pe- 
titioner no substantial interest. This objection, if tenable in this forum 
in any view of the facts, is within force under the last-mentioned ad- 
judication. 

The report of the master, in référence to the adjudication of the 
Clinton county circuit court on the assessment of damages (No. 25), 
States that an appeal therefrom was taken to the Appellate Court and 
is pending. Since the hearing below an opinion lias been handed 
down in the Suprême Court of Indiana, on transfer from the Ap- 
pellate Court, in the above-mentioned cognate case of Chicago South- 
eastern Râilway Co. et al. v. Charles W. Grantham, Administrator, 
etc., 75 N. E. 265, which affirms the judgment of the Clinton circuit 
court on appeal in that case. While the décision is not in the case 
involved in this review, nor could it be treated as within the présent 
record werè it identical, nevertheless, the published opinion is well 
entitled to the highest considération, hère as elsewhere, as an expres- 
sion of the law of that forum upon facts substantially identical. For 
interprétation of the statute in question and the proceedings there- 
under, including applicability to the same state of facts, that opinion 
is both satisfactory and controlling. The rule which it upholds in 
référence to thèse prior adjudications confirms the view expressed 
in the foregoing opinion, while both conclusions are well fortified 
by the doctrine stated in Southern Pacific R. R. v. United States. 
168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 355, and authorities cited and 
reviewed. 

The decree of the Circuit Court accords with such conclusions, and 
it is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,172. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Henry Crawford, for appellant. 
F. E. Ballard, for appellee. 

Before GROSSCUP, SEAMAN, and KOHLSAAT Circuit Judges. 

PER CURIAM. This appeal mvolves substantially identical ques- 
tions with Central Indiana Railway Co. v. James F. Grantham (de- 
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cided herewith) 143 Fed. 43, differing only in the location and 
présent ownership of the right of way strip in controversy. 

The motion to dismiss the appeal is overruled, and the decree of 
the Circuit Court is afïirmed, in conformity with the opinion in the 
case referred to. 



BANK OF AMERICA et al. v. WAGGONER et al. 

(Circuit Court of Appeals, Fifth Circuit January 30, 1906.) 

No. 1,455. 

1. Chattel Mobtgages— Foeeclosuee — Peioeitt of Lien — Evidence. 

In an action to foreclose the lien of a chattel mortgage, which had been 
wrongfully used by the debtor to secure notes discounted by plaintifC 
and défendant banks, évidence held to sustain a flnding that the claim 
ot plaintifC banli to a lien flxed by the mortgage was prier In time, and 
therefore superior In right to that of défendant bank. 

2. Same — Description— Cattlb. 

A chattel mortgage on certain cattle described them as 50 head of 
registered Hereford cows and heifers, four head of registercd Hereford 
bulls, ail located on the mortgagor's farm, about 15 miles from V. in W. 
county, Tex. A sherifC's return on a wrlt of séquestration in the pro- 
ceedlngs to foreclose the mortgage alleged that the sherifC had taken into 
his possession the property described, pointed out by the mortgagor as 
the property described in the mortgage, to wlt, 35 head of Hereford cows 
and heifers, 1 two-year old buU, and 18 head of calves, and a bill of sale 
taken by défendants described the cattle as 05 head registered Hereford 
cattle, consisting of cows, calves, heifers, and bulls of ail âges, located In 
the seller's pasture at his home at Doans and Vernon, in W. county, Tex. 
Eeld, that the mortgage was not void for want of a sufficient description 
of the cattle. 

[Ed. Note. — For cases in point, see vol. 9, Cent Dlg. Chattel Mortgages, 
§ 90.] 

S. Same — Regisïration — Acts of Cleek. 

Where a chattel mortgage securing a negotiable note was duly filed in 
the office of the clerk as required by Sayles' Civ. St. 1888-89 Tex. art 
3190b, § 2, the rights of an assignée of the note and mortgage could 
not be affected either by any subséquent act of the mortgagor or mort- 
gagee or by the clerk's failure to make the proper entries In his records 
or to keep the paper in its proper place. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

J. H. Barwise, Jr., A. L. Matlock, Geo. E. Miller, and F. E. Dycus, 
for appellants. 

W. O. Davis and Sam J. Hunter, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The National Bank of Commerce 
brought suit in the state court against J. W. Coffee on a promissory note 
dated the 5th day of April, 1900, and payable the 5th day of No- 
vember, 1900, in the sum of $7,500, and on a chattel mortgage 
given on certain live stock, embracing cattle and horses, to secure 
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the same, sued out a writ of séquestration, and caused the property to 
be taken into the custody of the sheriff. The défendant did not re- 
plevy, and the court ordered the property sold. Before the sale was 
made the appellees made aflSdavit and bond as claimants of the cattle, 
which were surrendered to them. The proceeds of the sale of the prop- 
erty were deposited in the court. On application of the défendant, the 
Bank of America of New York was made a party, and on its pétition 
the case was removed into the Circuit Court. Whereupon the pleadings 
were recast to meet the equity practice, and R. C. Neal, W. T. Wag- 
goner, and Robert Houssels were made parties, and such proceedings 
were had that the suit came to final hearing, when the court passed 
its decree giving judgment in favor of the appellants, respectively, 
against R. C. Neal and J . W. Coffee, for the amounts of the notes heid 
by them, and decreed in favor of the National Bank of Commerce a 
foreclosure of the chattel mortgage as to ail the personal property de- 
scribed in the mortgage, except that which had been released to Wag- 
goner and Houssels on their claimants' affidavit and bond. As to 
thèse claimants, the court found that they were innocent purchasers 
for value without notice of the lien of the chattel mortgage, and de- 
creed in their favor accordingly, in terms not requiring further spéci- 
fication to understand the question which we pass upon on. this appeal. 
The National Bank of Commerce and the Bank of America each sepa- 
rately appealed, and each hâve submitted assignments of error, the 
substance of which are that the court erred in adjudging that the ap- 
pellees were innocent purchasers of the cattle for value without notice 
of the lien of the chattel mortgage. The Bank of America submits 
a further assignment, that the court erred in holding that the National 
Bank of Commerce had a prior and superior right to the proceeds of 
the property that had been sold. 

The proof shows that for a number of years before April 5, 1900, 
R. C. Neal had been engaged in business at Vernon, in Wilbarger 
county, Tex., as président and active manager of the Merchants' & 
Cattlemen's JBank, and as a dealer in Hereford, or "white-faced," cattle. 
He had also a pasture on Red river, 10 or 15 miles north of Vernon, 
in Wilbarger county, in which he had cattle and other stock in charge 
of J. W. Cofïee. Before April 5, 1900, the Merchants' & Cattlemen's 
Bank was reorganized and became the Waggoner National Bank, 
having a capital stock of $50,000, of which W. T. Waggoner held 
$10,000, Robert Houssels $3,000, and R. C. Neal over $30,000. Hous- 
sels resided in Vernon and was engaged in other business there during 
ail the time of Neal's résidence and opérations there. Waggoner re- 
sided at Decatur, in Wise county, but the extent and nature of his 
business was such that he was from time to time at Vernon and well 
acquainted with Neal and with Neal's business activities. In 1900 
Neal's pasture embraced a section and a half of land, 960 acres, and 
immediately adjoining it J. W. Cofïee owned a farm on which he 
resided, having some stock of his own, and extended his care over 
Neal's pasture and the stock therein. While conditions were thus, 
Cofïee, at the request of Neal, made and delivered to Neal the promis- 
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SOT)' note and the chattel mortgage on which the Bank of Commerce 
herein sues. His exécution of the mortgage was acknowledged by 
Coffee before the proper officer, and on April 11, 1900, it was placed 
in the hands of the clerk of the county court of Wilbarger county and 
an authenticated copy thereof was then placed on file and kept there 
by the clerk. On April 24th Neal applied in person to the National 
Bank of Commerce at Kansas City, Mo., for a loan of $10,000, and 
offered as collatéral certain shares of stock in the Waggoner National 
Bank of the face value of $4,000, which he represented were worth 
more than par, and the note of J. W. Coffee (on which this suit was 
brought), "which he said was perfectly good, and was well secured 
by chattel mortgage on cattle." Relying on thèse représentations, the 
bank accepted the collatéral tendered and made the loan. In July, 
1899, at the request of R. C. Neal, the Bank of America discounted 
for him a note of J. W. Coffee dated November 3, 1898, for $15,900, 
due May 3, 1900. It was dated Vernon, Tex., and made payable to 
the Merchants' & Cattlemen's Bank, and was indorsed by that bank 
and by R. C. Neal. As collatéral security for the payment of this 
note, Neal gave the bank, at the time the transaction was completed, 
a mortgage made by the maker of the note, and bearing the same date, 
in favor of the same payée and covering certain cattle and horses 
therein described. The proceeds of the discount were sent to R. C. 
Neal. On April 16, 1900, the bank received from Neal the following 
letter: 

"Vernon, Texas, April llth, 1900. 
"Wm. H. Perkins, Esq., Pt. Bank of America, N. Y, — Dear Sir: My dis- 
count of $15,900 will be due in the early part of May, and I want to pay 
$8,400 and bave you carry $7,500 for another six montlis. Tlie note and 
mortgage I inclose for your approval, I will also pay tlie interest on the 
$7,500.00 from tbe time tlie note matures until due. I will say that the cat- 
tle in the mortgage are easily worth $10,000.00, to say nothing of the horses. 
Please let me hear from you, and I trust you will be able to favor me. If 
this is satisfaetory, say how much I shall send you to square the interest and 
tbe balance of the $15,000.00. I figure ît will be $8,025.00, if note matures 
May 5th. Thanking you in advance for the favor, I am, 

"Yours truly, R. C. Neal." 

To which the bank replied : 

•New York, April 16th, 1000. 

"R. C. Neal, Esq., Vernon, Texas — Dear Sir: We are in receipt of your 
favor of the llth instant, with note of J. W. Coffee $7,500 and accompanying 
collatéral, chattel mortgage, J. W. Coffee to yourself. We will, as requested, 
discount this note on May 6th in part renewal of note $15,900 due at that 
time. The discount on the $7,500 note from May 6th to maturity, November 
8th, 186 days, at six per cent, per annuni, will amount to $2.32.50. Please 
send us in addition $1.50 to cover the required revenue stamps which you 
hâve not affixed to the note. 

"ïours respectfuUy, W. H. Perkins, Président." 

Thereafter Neal wrote as follows: 

"Vernon, Texas, May 3rd, 1900. 
"W. H. Perkins, Esq., Président, The Bank of America, New York City — 
Dear Sir : I herewith hand you draft on the National City Bank of New 
York City for $8,034.00, covering your favor of April lOth. 

"Yours very truly, R. C. Neïil. , 

"Enclosure." 
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To which the bank replied: 

"New York, 7th May, 1900. 
"R. C. Neal, Esq., Vernon, Texas — Dear Sir: We are to-day dlscounting 
note J. W. Coffee $7,500.00, and applying proceeds on note $15,900.00, dne 
this day, which flnd enclosed, stamped paid. The balance of said note was 
paid by check $8634.00, recelved in letter May 3rd, signed by you as prési- 
dent, which we présume was a mlstake. Please confirm our action wlth réf- 
érence to check $8634.00. 

"Yours respectt'ully, W. M. Bennett, Cashier, by W. B. Husted." 

To which Neal replied: 

"Vernon, Texas, May llth, 1900. 
"The Bank of America, New York — Gentlemen: Your favor of the 7th to 
hand. I hereby confirm your action with regard to check $8634. The latter 
should hâve been signed straight E. 0. Neal and check of 8634 applled as per 
your Jetter. 

"Yours very truly, R. C. Neal." 

The évidence shows that the notes held, respectively, by the co-ap- 
pellants and the chattel mortgage were executed by the défendant J. 
W. Gofïee, and that the notes are identical in terms, and that the chattel 
mortgage sent to the Bank of America is identical in its terms with 
the copy on file with the clerk of the county court. To us it seems 
clear that as between the co-appellants, even if their equities are 
otherwise equal, the claim of the National Bank of Commerce to the 
lien fixed by the chattel mortgage is prior in time, ând therefore su- 
perior in right to the claim of the Bank of America, and that the Cir- 
cuit Court did not err in so holding. 

We do not understand that the appellees attack either the exécution 
of the chattel mortgage or its due registration. They do contend, first, 
that the animais claimed by them are not sufficiently described in the 
chattel mortgage to fix a lien on them against subséquent purchasers 
for value without actual notice of the mortgage ; second, that at the 
time of the giving of the mortgage the mortgagor was not the owner 
of thèse cattle, but that R. C. Neal, from whom thé appellees bought,, 
was the owner, and that therefore the registration of the mortgage 
did not charge them with notice or put them on such inquiry as would 
reasonably bring notice to them. The chattel mortgage made by J., 
W. Cofïee describes the cattle thus : 

"50 head of registered Hereford cows and heifers; 4 head of registered 

Hereford bulls ail located on my farm about flfteen miles north of 

Vernon, in Wilbarger county, Texas." 

The sheriflf's return on the writ of séquestration, so far as it touches 
thèse cattle, is as follows: 

"Came to hand the 2nd day of November, 1900, and executed the 3rd day 
of November, 1900, by taking Into my possession the following described prop- 
erty, iwiuted out by J. W. Coffee as the property described within, to wit, 

35 head of Hereford cows and heifers and 1 two yr. old bull and 

eigbteen head of calves." 

In the bill of sale, taken by the appellees we find this description : 

"65 head of registered Hereford cattle, conslsting of cows, calves, heifers 
and bulls, of ail âges, located in my pasture and at my borne, at Doans &. 
Vernon, In Wilbarger county, Texas." 
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On the hearing it was agreed "that référence shall be made to the 
return of the sheriff for the number of cattle there were." Waggoner 
testifies that, when he made the purchase, he knew that the cattle he 
was buying were out on the section of land he had bought froni Neal, 
and that Mr. J. W. Coffee was looking after them, and that about two 
weeks after he bought them he saw Coffee and asked him if he would 
hold the cattle for the appellees at the sarae price, and, being an- 
swered "Yes," left them "right there in Coffee's keeping." He had 
known that Neal had such a lot of cattle ; had seen them a few months 
before he bought. He says that such cattle are not marketable cattle, 
and testifying about them he désignâtes them by their most conspicu- 
ous flesh mark as "white-faced," or "bald-faced," cattle, as do also 
the witnesses Coffee and Houssels. We think the appellees' first con- 
tention is not Sound. 

The proof shows that from April until September 22, 1900, Neal 
was speculating in cotton futures and was losing. In the early part of 
September he approached Waggoner and mentioned lightly that he 
would be obliged to hâve some money and asked a loan, but the matter 
passed off at that time, and a couple of weeks later Neal again ap- 
proached Waggoner and told him that he needed $25,000 more than 
he had, and that he could not get it from anybody else, and urged 
Waggoner to make him the loan. Waggoner said he did not hâve 
the money in hand, and they bandied the subject back and forth for 
several hours immediately preceding the departure of a local train 
on which Waggoner was to leave Vernon, but Waggoner refused to 
do anything, got on the train, and thought he was rid of Neal. Before 
the train left Neal saw Robert Houssels and asked him to sign a note 
for $25,000. Houssels said he would not do it ; it was too much money. 
Then Neal said he had made arrangements with Waggoner and that 
he had to gtt some money, and that he was going to make a deed to his 
home and some land and some white-faced cattle, that he had the deed 
made, and that he was going down to take it to Waggoner, and under 
that représentation Houssels signed the note; the name of the payée 
then being in blank. Neal got on the leaving train and foUowed Wag- 
goner to Oklaunion and begged him into signing the note. The note is 
in words and figures as follows : 

"The Waggoner National Bank of Vernon. 
•"$25,000.00. Vernon, Texas, Sept. 22, 1900. 

"Ninety days after date, we, I or either of us promise to pay to the order 
of National Bank of Cîommerce, at the Waggoner National Banlc; Vernon, 
Texas, the sum of twenty-flve thousand & no/100 dollars, for value received, 
negotiable and payable without défalcation or discount, with interest at the 
rate of 10 per cent, per annum from maturity until paid, and if sued upon 
or placed in the hands of an attorney for collection, I agrée to pay ail cost 
of suit, together with 10 per cent on principal and interest, as attorneys' fées. 
"[Signed] R. C. Neal, 

"W. T. Waggoner, 
"Robt. Houssels." 

Robert Houssels had signed at Vernon, R. C. Neal had signed before 
Robert Houssels, and space was left between thèse signatures for the 
signature of W. T. Waggoner. W. T. Waggoner, while being ex- 
amined as a witness, was asked : 
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"Q. Do you remember whether you signed that note witli Mr. Houssels be- 
foi-e or after you got the bill of sale or conveyance? A. ïhey were ail hand- 
ed to me at tbe same time, and I signed them at the dépôt in Wichita Falls, 
vind I told him good-bye, and told him I never expected to see him again. Q. 
Mr. Houssels and Neal had already signed the note before it was presented to 
you at Wichita Falls? A. Tes, sir. Q. Neal presented to you the note foi- 
signature? A. Yes, sir." 

Neal told Waggoner that he would get the money on the note from 
the National Bank of Commerce, and that he was going right straight' 
to New York and "try to win even." 

The appellees took a bill of sale of the cattle and conveyance of 
Neal's homestead in the town of Vernon and of 960 acres of land. 
Waggoner testifies that the land was worth $'2.50 to $3 an acre, and in 
the estimate he made of the property he valued the résidence home- 
stead at not exceeding $5,000. Houssels estimâtes the land and rési- 
dence at a value somewhat higher. Houssels made no inquiry as to 
the title of the property before executing the note, and neither of the 
appellees made an examination, or caused any to be made, of the rec- 
ords of the county. Two weeks after the papers had passed Wag- 
goner went out to see Cofïee and the cattle that were in his charge. 
He asked Coffee if he had any interest in the cattle and Coffee said 
that he had not, but the next day Coffee came into town and told 
Waggoner something about the transaction that occurred in April, 
and thereupon they went to the clerk's office and after some search 
found the chattel mortgage. There was no want of intrinsic fairness 
in the dealings that took place between Coffee and Neal on the 5th of 
April. They used their own names. The mortgaged property was 
in existence and was fully worth the amount of $7,500. It was located 
in the county where the parties resided; had been there for some time 
before thèse dealings were had. It remained there until after this 
litigation began. It cannot be contended, and, as we understand, it is 
not suggested, that, as between Neal and Coffee and the National Bank 
of Commerce, the ownership of the property was not, in fact, as de- 
scribed in the chattel mortgage. The purpose of the transaction was to 
convert an unbankable asset of real value into negotiable securities, 
in which banks largely deal, and through the aid of such transactions 
commercial dealings are facilitated. The law in Texas does not re- 
quire that the sale of cattle shall be evidenced 'by writing, nor does 
it expressly or impliedly forbid the making of such accommodation 
paper as resulted from thèse dealings between Coffee and Neal. As 
we read the argument of the distinguished counsel for the appellees, 
the gravamen of his complaint is that one seeking to purchase the 
cattle afterwards and making rational and reasonable inquiry as to 
their ownership, and as to there being any charges on them, would 
be misled by the apparent possession, and by the manner in which 
the indexes in the county clerk's office were or should hâve been kept 
respecting the registration of the chattel mortgage. Thèse counsel 
say they use the terms advisedly when insisting that the cattle were 
"in Neal's exclusive possession." The equally able and distinguished 
counsel who represent the appellants, whenever any référence to the 
possession of the cattle is made in their argument or brief, say that 
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"Coffee was in actual possession of the property." We hâve recited 
the f acts bearing on that point, so that this différence between couiisel 
becomes immaterial. 

As to the misleading indexes in the clerk's office resulting from the 
shape given to the chattel mortgage, we observe that the Texas state 
lavv provides: 

"Upon the receipt of sueh an instrument the clerk shall endorse on the 
back thereof tlie time of reeeivlng it, and shall file the same in bis office, to 
be kept there for the inspection of ail persons interested; provided that if a 
copy be presented to the clerk for flling, instead of the original instrument, 
be shall carefully compare such coBy with the original, and the same shall 
not be filed nnless it is a true copy thereof ; and a copy can be filed only when 
tho original bas been acknowledged." Sayles' Civ. St. 1888-89 Tex. art 
3190b, § 2. 

"The county clerk shall keep a book in which shall be entered a minute of 
ail such instruments, which shall be ruled ofC Into separate columns, with 
heads as follows: Time of réception, name of mortgagor, name of mortgagee 
or trustée and cestui que trust, date of instrument, amount secured, when 
due, property mortgaged, and remarks; and the proper entry shall be made 
under each of such heads. Under the head of property mortgaged it shall 
be sufficient to enter a gênerai description of the property pledged and the 
particular place where located, and index shall be kept in the manner as 
required for other records." Sayles' Civ. St. 1888-89, art. 3190b, § 4 

"Each recorder shall make and enter in a well-bound book an index. In al- 
phabetical order, to ail books or records wherein deeds, raortgages or other 
instruments of writing conccrning land and tenements are recorded, distinguish- 
ing the books and p.Tges in which every such deed or writing is recorded. 
* * * It shall be a cross index and shall contain the names of the several 
grantors and grantees in alphabetical order." Rev. St. Tex. 18Q5, §§ 4G08, 
4009. 

"The law contemplâtes that either the original or a true copy shall remain 
in the clerk's office, but It does not charge the mortgagee with the duty of 
overseeing the clerk. * * « He [the créditer] sued ont bis attachment on 
the 5th of January following, and the évidence shows that his attomey 
knew of the mortgage and hunted for it on that day, but did not ask the 
clerk for it, which it was his duty to do, and which, if he had done, he would 
bave learned that it was on deposit as a chattel mortgage and had not been 
uoted in the chattel mortgage register, because of the want of time or the 
négligence of the clerk, but the clerk would hâve shown him the original, as 
it was his duty to do." Parker v. Panhandle National Bank (Tex. Civ. App.) 
34 S. W. 198. 

It appears to us that, whenever the 'assignée of a negotiable promis- 
sory note secured by a chattel mortgage has done ail that it is possible 
for him to do under the law for his protection, his rights are protected, 
and no subséquent act of the mortgagee or the mortgagor can operate 
to his in jury. The mortgage having been deposited with the clerk 
for registration, the mortgagee's rights are not affected by the failure 
of the clerk to make the proper entries or keep the paper in the proper 
place. Ames Iron Works v. Chinn (Tex. Civ. App.) 38 S. W. 349. 
If the indexes were kept, as it seems to be required by law that they 
should be kept, it is difficult to perceive how one with that measure 
of knowledge necessary to make him fit for the work of examining 
such records could hâve been misled by the mère fact that the mortgage 
was to Neal, instead of being from him. But whether the record 
was kept strictly in the manner provided by the statute, it appears 
on reason and authority to be immaterial ; the material fact being only 
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that the mortgage was duly acknowledged and a duly autlientîcated 
copy of it was retained by the clerk. It is, however, idle to speculate 
about how one might or might not hâve been misled by the condition 
of thèse registry books. It is toc clear for comment that neither of 
the appellees ever made or caused to be made an examination of the 
records before taking the bill of sale from Neal for the cattle. 

Counsel for the appellants hâve cited First National Bank v. National 
Live Stock Bank (Ôkl.) 76 Pac. 130-135, and Alexander v. Graves 
(Neb.) 41 N. W. 290, 13 Am. St. Rep. 501, while the counsel for the 
appellees hâve cited the case of Mackey v. Cole, 79 Wis. 426, 48 N. W. 
620, 24 Am. St. Rep. 728. We hâve examined thèse cases. They ail 
bear somewhat on the question before us, but we prefer to put our dé- 
cision on the statutory provisions of the laws of the state of Texas 
and the décisions of the Texas courts. Breneman v. Mayer (Tex. Civ. 
App.) 58 S. W. 725-733 ; Kennard v. Mabry, 78 Tex. 151, 14 S. W. 272. 

In our opinion the Circuit Court erred in finding and adjudging 
that the appellees are innocent purchasers for a valuable considéra- 
tion, not chargeable with notice of the lien of the chatte! mortgage. 

Therefore, so much of the decree as finds and adjudges in favor 
of the appellees is reversed, and the case is remanded to the Circuit 
Court for further action, agreeably to equity and the views herein 
cxpressed. 



BROWN et al. v. UNITED STATES. 

(Circuit Ctourt of Appeals, Eighth Circuit January 19, 1906.) 

No. 2,206. 

L PosT Office — United States Mails — Schemk to Defbaud — Statuts — Con- 

BTBtrCTION. 

Section 5480, Rev. St., as amended March 2, 1889, 25 Stat 873, c. 39» 
tu. S. Comp. St. 1901, p. 3696], makes three matters of fact essential 
éléments of the offense prescrlbed: (1) The accused must hâve devised 
or Intended to devise a scbeme or artifice to defraud. (2) He must 
hâve Intended to effect the scheme or artifice by openlng correspondence 
or communication wlth some person through the mail, or by Inciting 
some person to open communication wlth him through the mail. (3) In 
and for executing the scheme or artifice, or attemptlng so to do, he must 
hâve clther deposited a letter or other communication in the post office 
for transmission and dellvery, or taken or received one therefrom. 

[Ed. Note. — For cases In point, see vol. 40, Cent Dlg. Post Office, § 55.] 

2. Same — ExTENT op Intended Use op the Maiu9. 

The statute Includes any scheme or artifice to defraud In efCecting 
whlch it is designed to use the post office establishment as an instrument 
or channel of communication, whether that be the sole or only part of 
the means to be employed In effectlng it 

[Ed. Note. — For cases in point, See vol. 40, Cent Dlg. Post Office, § 55.} 

3. Same — Indictment — Requisite Aveements. 

An Indictment whlch States the essential éléments of thls oflfense, not 
merely In the gênerai words of the statute, but with such reasonabl» 
particularlty of act Intent, time, place, and circumstances as will, in 
View of the presumed Innocence of the accused, apprise him wlth reason- 
al)!e certainty of the nature of the accusation, to the end that he may 
prépare his défense, as will enable him to plead hU conviction or ac- 



BKOWN V. UNITED STATES. 61 

qnittal as a bar to a subséquent prosecutlon for the eame offense, and as 
will enable the court to say that the faets stated are sufRcient lu law 
to support a conviction, satisfies the rules of criminal pleading; other- 
wtse it is Insufficlent 

[Ed. Note. — For cases in point, see vol. 27, Cent Dig. Indictment and 
Information, § 193 ; vol. 40, Cent. Dig. Post Office, § 72.] 

4. Indictment and Information— Ultimate Mattees of Fact, Not Evidence, 
TO BE Stated. 

An indictment is not required to set forth matters of évidence, but only 
nltimate matters of fact. 

[Ed. Note. — For cases In point, see vol. 27, Cent Dig. Indictment and 
Information, §§ 185, 187.] 

E> Cbiminal Law — Joint Teial or Sepabate Indictments. 

Separate indictments agalnst the same défendant may. In the discré- 
tion of the court and Independently of any statute upon the subject be 
tried together to avoid unneeessary delay and expansé, in the Interest of 
both the government and the accused, when the latter is not thereby 
confounded In hls défense or otherwlse prejudiced. 

[Ed. Note. — For cases in point, see vol. 14, Cent Dig. Criminal Law, 
S 1376.] 

6, Saj£b— Section 5480, Rev. St., Constkued. 

The provision of section 5480, Rev. St. [U. S. Comp. St 1901, p. 3696]. 
which limits the offenses which may be charged in a single indictment to 
the number of three and to such as may bave been committed within the 
eame six calendar months, does not prohibit a joint trial, as a matter of ex- 
pédition and economy, of separate indictments charging In the aggregate 
more than three offenses covering a period of more than six months, where 
the défendant is accorded ail the rigbts to which he would be entitled if the 
indictments were tried separately. 

(Syllabus by the Court) 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Edward P. Sanborn (Einmet H. Gamble and Clyde Taylor, on .the 
brief), for plaintiffs in error. 

A. S. Van Valkenburgh,. U. S. Atty. 

Before VAN DEVANTER and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

VAN DEVANTER, Circuit Judge. Albert H. Brown, Joseph 
Ricker, Charles L. Ricker, and Thomas Evans, otherwise called Wil- 
liam Marvin, were jointly charged in three indictments with having de- 
posited certain letters in the mail in the exécution of a scheme or ar- 
tifice to defraud. Each indictment originally contained three counts, 
each charging the mailing of a separate letter. Two counts, one in 
the first indictment and one in the second, were eliminated by a nolle 
prosequi, and may be desregarded. The second and third indictments 
related to the same scheme or artifice, and the first related to a scheme 
or artifice which difïered from that described in the other two only 
in respect of some of its minpr détails. Both were alleged to hâve 
been designed to accomplish the same resuit and to hâve been devised 
on the same day. Each indictment was confined to charging offenses 
committed within the same six calendar months, but the three indict- 
ments, taken together, charged offenses covering a period of more 
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than six months. Over the objections of the défendants, the three 
indictments were tried together. A separate verdict of guilty was 
returned on each of the seven counts and a single and separate sen- 
tence was given for the offenses charged in each indictment. The 
sufficiency of the indictments was questioned by demurrers addressed 
to each count, and by motions in arrest of judgment, which were over- 
ruled. No part of the évidence, or of the charge to the jury, and none 
of the rulings in the course of the trial hâve been preserved, and the 
only questions now sought to be presented are: Do the indictments 
sufficiently charge violations of the statute, and were they improperly 
tried together? 

Section 5480 of the Revised Statutes, as amended March 2. 1889, 
c. 393, 25 Stat. 873 [U. S. Comp. St. 1901, p. 3696], so far as it is hère 
material reads as follows: 

"If any person, havlng devised or Intending to devise any scheme or artifice 
to dei'raud * * • to be effected by eitLer openlng or intending to open 
correspondence or communication vvith. any person, * * * by means of 
the post office establishment of the United States, or by incitlng such other 
person or any person to open communication with the person so devising or 
intending, shall in and for executing such scheme or artifice or attempting so 
to do, place or cause to be placed, any letter, packet, writing, clrcular, pamph- 
let or advertisement in any post ofiice, branch post oflSce, or Street or hôtel 
letter-box of the United States, to be sent or delivered by the said post office 
establishment, or shall take or receive any such therefrom, such person so 
mlsusing the post office establishment shall, upon conviction, be punlshable 
* * • . The indictment, information, or complaint may severally charge 
offenses to the number of three when committed within the same six calen- 
dar months; bat the court thereupon shall give a single sentence, and shall 
proportion the punishment especially to the degree in which the abuse of the 
post office establishment enfers as an Instrument Info such fraudulent scheme 
and device." 

Three matters of fact are thus made essential éléments of the of- 
fense: (1) The person charged must hâve devised or intended to 
devise a scheme or artifice to defraud. (2) He must hâve intended 
to effect the scheme or artifice by opening correspondence or com- 
munication with some person through the mail, or by inciting some 
person to open communication with him through the mail. (3) In 
and for executing the scheme or artifice, or attempting so to do, he 
must hâve either deposited a letter or other communication in the 
post office for transmission and delivery, or taken or received one 
therefrom. If an indictment states thèse matters of fact, not merely 
in the général words of the statute, but with such reasonable par- 
ticularity of act, intent, time, place, and circumstances as will, in 
view of the presumed innocence of the accused, apprise him, with 
reasonable certainty, of the nature of the accusation, to the end that 
he may prépare his défense, as will enable him to plead his conviction 
or acquittai as a bar to any subséquent prosecution for the same 
offense, and as will enable the court to say that the facts stated are 
suificient in law to support a conviction, it satisfies the rules of crimi- 
nal pleading; otherwise it is insufificient. United States v. Hess, 124 
U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516 ; Stokes v. United States, 
157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Miller v. United 
States, 66 C. C. A. 399, 133 Fed. 337. But it is to be borne in mind 
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that what is required is reasonable, not absolute or impractî cable, par- 
ticularity of statenient; else the rules of criminal pleading will be de- 
flected from their true purpose, which is to secure the conviction of 
the guilty, as well as to shield the innocent. Evans v. United States, 
153 U. S. 584, 590, 14 Sup. Ct. 934, 38 L. Ed. 830 ; Cochran v. United 
States, 157 U. S. 286, 290, 15 Sup. Ct. 638, 39 E. Ed. 704 ; Durland 
V. United States, 161 U. S. 306, 314, 315, 16 Sup. Ct. 508, 40 L. Ed. 
709. It is also to be borne in mind that a defect in matter of substance 
is fatal, while a de.fect in matter of form only — and this includes the 
manner of stating a fact — which does not tend to the préjudice of the 
accused, is immaterial. Rev. St. § 1025 [U. S. Comp. St. 1901, p. 
720] ; Dunbar v. United States, 156 U. S. 185, 192, 15 Sup. Ct. 325, 
39 L. Ed. 390; Rosen v. United States, 161 U. S. 29, 32, 16 Sup. Ct. 
434, 40 L. Ed. 606; United States v. Clark (C. C.) 37 Fed. 106; 
United States v. Rhodes (C. C.) 30 Fed. 431, 434. 

With thèse observations, we proceed to consider the sufficiency 
of the indictments. They are long, not entirely grammatical and 
seem to hâve been hastily prepared, but when each count is considered 
in its entirety, its allégations and meaning are made clear to the com- 
mon understanding. Briefly stated, the charge is that the défendants 
"had devised a scheme and artifice to defraud divers and sundry 
persons, to wit, the public generally, to be effected by opening and 
intending to open correspondence and communication with such per- 
sons by means of the post office establishment of the United States, 
and by inciting such person to operi communication with them * * * 
by means of the said post office establishment;" that the substance 
of the scheme and artifice was this: One of the défendants was to 
insert in divers and sundry newspapers advertisements notifying 
country merchants and the public generally that he had for trade at 
Kansas City, Mo., a désirable country stock of gênerai merchandise 
"and inviting correspondence" with a view to bringing about a trade 
of the same; that "upon receiving inquiries" from such persons "as 
might read the advertisements" he "was to enter into correspondence" 
with them "by means of the post office establishment of the United 
States" to induce them to come to Kansas City for the purpose of 
trading for the stock of merchandise so advertised; that, by means 
of certain described false and fraudulent représentations on the part 
of the défendants, the persons so induced to enter into thèse nego- 
tiations were then to be induced to trade for the stock of merchandise, 
and to pay to the défendants a large sum of money in part payment 
therefor, in the belief, induced by such false and fraudulent repré- 
sentations, that the character and value of the stock of merchandise, 
which was the subject of the negotiations and trade, were as they 
were represented to be by the défendants, when in truth the défendants 
intended to deliver to such persons, as the property for which they 
had traded, a stock of merchandise the character and value of which 
were différent from and much inferior to what they were represented 
to be by the défendants, and that the défendants "in and for exe- 
cuting" such scheme and artifice "and attempting so to do," placed in 
the post office of the United States at Kansas City, Mo., to be sent 
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and delivered by the post office establishment, a certain letter, the 
address upon which and the contents of which were fully set forth. 

With respect to the first élément of the offense, that of having 
devised a scheme or artifice to defraud, we deem it sufficient to say 
we hâve experienced no difficulty in arriving at the conclusion that 
it is adequately stated. 

With respect to the second élément, that of the intent to ef- 
fect the scheme or artifice by use of the mail, it is objected that it 
is stated only indirectly, and that the statement is defective in sub- 
stance because the statute uses the word "effected" in the sensé of 
"consummated" or "carried to completion" and therefore does net 
include schemes or artifices in which it is designed to use the mail 
only as a channel of communication in inducing the intended victim 
to come to the place where he is to be defrauded. Neither objection 
can be sustained. As bas been shown, the indictments first charge, 
in the language of the statute, that the défendants had devised a 
scheme-'and artifice to defràud, "to be effected" by use of the mail, 
and then, in describing the scheme or artifice, further charge that, 
as part thereof, one of the défendants, after advertising the pur- 
pose to trade the stock of merchandise and eliciting inquiries re- 
specting the same, "was to enter into correspondence * * * by 
means of the post office establishment" with those making such in- 
quiries for the purpose of inducing them to come to Kansas City, to 
the end that they might be there defrauded. This constitutes a suf- 
ficiently direct statement of the intent to use the mail as an instru- 
ment in effecting the scheme or artifice. Stokes v. United States, 
157 U. S. 187, 190, 15 Sup. Ct. 617, 39 L. Ed. 667; Miller v. United 
States, 66 C. C. A. 399, 407, 133 Fed. 337, 345; Ewing v. United 
States (C. C. A.) 136 Fed. 53. While the word "effected" or- 
dinarily bas the meaning of "consummated" or "carried to comple- 
tion," the statute does not say, "to be effected solely by means of the 
mail" or "to be effected by communication carried on solely by means 
of the mail," but, "to be effected by either opening or intending to 
open correspondence or communication with any person * * * by 
means of the post office establishment of the United States, or by 
inciting such other person or any person to open communication." As 
it is impossible to conceive of a scheme or artifice which can be con- 
summated or carried to completion by merely "opening" correspond- 
ence by means of the mail, or by "inciting" another to do so, the nec- 
essary purport of this language is that the second élément of the 
offense consists in the intent to use the mail as a channel of communi- 
cation in effecting the scheme or artifice ; that is, as a means, although 
not the sole means, of effecting it. That this is so is also indicated 
by the further provision that the punishment shall be proportioned 
"to the degree in which the abuse of the post office establishment enters 
as an instrument into such fraudulent scheme and device." And 
in addition to the significance of the language of the statute, some 
regard may be properly had for the fact that the schemes or artifices 
to defraud which are consummated or carried to completion solely 
by correspondence through the mail are altogether exceptional, while 
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those in which use of the mail as a channel of communication is 
only part of the means employed in efïecting them are of more fré- 
quent occurrence. Both involve use of the mail in the exécution of 
a purpose to defraud, which is the evil sought to be remedied. Of 
course a pénal statute is not to be enlarged by implication or ex- 
tended to cases not plainly within its words and purport, but it is 
to be sensibly construed and given such reasonablè opération, with- 
in its words and purport, as will render it of value in suppressing 
the evil at which it is directed. United States v. Lâcher, 134 U. S. 
624, 628, 10 Sup. Ct. 625, 33 L. Ed. 1080; Johnson v. Southern Pa- 
cific Co., 196 U. S. 1, 17, 25 Sup. Ct. 158, 49 L. Ed. 363. Thèse con- 
sidérations enforce the conclusion that the statute includes any scheme 
or artifice to defraud in efïecting which it is designed to use the post 
office establishment as a channel of communication, whether that be the 
sole or only part of the means to be employed in efïecting it. In 
Stokes V. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667 ; 
Durland v. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 
709; and Miller v. United States, 66 C. C. A. 399, 133 Fed. 337, the 
statute was so applied without any discussion of the question; and in 
Weeber v. United States (C. C.) 62 Fed. 740, it was held that crimi- 
nality under the statute is not "avoided by the fact that the act of 
using the mail is only one step in a séries of acts intended to ac- 
complish the fraudulent scheme." 

With respect tO the third élément of the ofifense, it is objected 
that there is a failure to state the requisite facts to sustain the charge 
that the letter placed in the post office was placed there in executing 
or attempting to exécute the particular scheme or artifice described, 
and also that the charge is only indirectly made. Because it is al- 
leged that one of the défendants was to insert in divers and sundry 
newspapers advertisements giving notice of the purpose to trade a 
stock of merchandise and inviting correspondence in that connection, 
and, "upon receiving inquiries" from such persons "as might read 
the advertisements," was to enter into correspondence with them to 
induce them to come to Kansas City for the purpose of making a 
trade, it is argued that the scheme or artifice was limited to persons 
who should read the advertisements and make inquiries, and that to 
make the charge respecting the mailing of the letter complète it 
should be stated that the contemplated advertisements were inserted 
in the newspapers and that the letter was addressed to one who had 
read the advertisements and had made inquiry about the proposed 
trade. The argument is too technical and disregards the rule that an 
indictment is not required to set forth matters of évidence, but only 
ultimate matters of fact. As before shown, the charge is, not merely 
that the îetter was placed in the post office for transmission and de- 
livery, but that this was done "in and for executing" the scheme 
and artifice described "and attempting so to do." This is a statement 
of the ultimate fact in terms which are sufficiently direct. 

The demurrers to the indictments and the motions in arrest of 
judgment were properly overruled. 

Was there error in trying the three indictments together over the 
143 F.— 6 
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défendants' objections? The contention that there was rests primarily 
on the concluding portion of the statute before cited, which déclares : 

'"The indlctmenfc, Information, or complaint may severally charge offenses 
to the number of three when commltted withln the same six calendar months ; 
but the court thereupon shall give a single sentence, and shall proportion the 
punishment especially to the degree in which the abuse of the post office 
establishment enters as an instrument into such fraudulent çcheme and de- 
vice." 

This by necessary implication limits the offenses which may be 
joined in one indictment to three in number, and to such as may 
hâve been committed within the same six calendar months. The 
indictments severally conformed to this limitation, but in the aggre- 
gate charged seven offenses covering a period of more than six 
months, so the question arises whéther the order under which they 
were tried together in effect merged and blended them into a single 
indictinent and thus violated the statute. We think not, although 
it must be conceded that the question is not free from difficulty. The 
défendants take the position that the indictments were Consolidated 
within the meaning of section 1034 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 730], and confidently rely upon the cases of Ex 
parte Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 174; McElroy 
v. United States, 164 U. S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355, Bass v. 
United States, 20 App. D. C. 239, Turner v. United States, 13 C. C. A. 
436, 441, 66 Fed. 280, 285, and Porter v. United States, 33 C. C. A. 
652, 654, 91 Fed. 494, as establishing that the consolidation put ail 
the counts in the thrèe indictments "in the same category as if they 
were separate counts of one indictment," while the government takes 
the position that the indictments were not Consolidated but were 
merely tried together as a matter of expédition and economy, and 
with equal confidence relies upon the cases of In re De Bara, 179 
U. S. 316, 320, 21 Sup. Ct. 110, 45 L. Ed. ^07; In re Haynes (C. C.) 
30 Fed. 767, 769, 771; Howard v. United States, 21 C. C. A. 586, 
596, 75 Fed. 986, 996, 34 L. R. A. 509; Betts v. United States, 65 
C. C. A. 462, 458, 132 Fed. 228, 234; Hanley v. United States, 59 
C. C. A. 153, 123 Fed. 849, Id., 62 C. C. A. 561, 127 Fed. 929, Id., 
194 U. S. 634, 24 Sup. Ct. 858, 48 L,. Ed. 1160 ; and Mutual Life 
Insurance Co. v. Hillmon, 145 U. S. 285, 293, 12 Sup. Ct. 909, 36 
L. Ed. 706, as establishing that the "cases did not thereby lose their 
identity or conséquences." It will not be necessary to enter into a 
statement of what has been decided in thèse cases respecting the 
effect of a consolidation under section 1024, because the record in 
the présent case does not show that the indictments were intended 
to be or were in truth Consolidated within the meaning of that section, 
but rather that they were merely tried together as separate indict- 
ments to avoid unnecessary delay and expense, in the interest of both 
the government and the défendants. It does not appear and is not 
claimed that the défendants were deprived of any right by way of chal- 
lenge or otherwise to which they would hâve been.entitled if the in- 
dictments had been tried separately. The court was invested with a 
discrétion to direct that the indictments be thus tried together inde- 
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pendently of any statute upon the subject (Logan v. United States, 
144 U. S. 263, 306, 13 Sup. Ct. 617, 36 L- Ed. 429), and this discrétion 
was not affected by the limitation in section 5480 because it bas référ- 
ence to the joinder of offenses in such manner as will upon the trial 
restrict the rights of the défendant to what they would be if he were 
being tried for a single offense, and not to a joint trial of separate 
indictments in which the défendant is accorded ail the rights to which 
he would be entitled if the indictments were tried separately. Of course 
the authority to direct that separate indictments be tried together 
should be exercised with caution lest the défendant be confounded in 
bis défense or otherwise prejudiced thereby, and if at any time in the 
course of such a trial it is discovered that it tends to préjudice any 
substantial right of the défendant the court should compel the prose- 
cutor to elect upon which indictment he will proceed. Pointer v. 
United States, 151 U. S. 396, 403, 14 Sup. Ct. 410, 38 h. Ed. 208. 
But there is nothing to indicate that the défendants were confounded 
in their défense or otherwise prejudiced in this instance. The indict- 
ments indicated that the schemes to defraud were devised on the same 
day, that they were almost identical, that the work of carrying them 
into efïect was begun shortly after they were devised and that the 
letters set forth were ail mailed at the same post office within 14 
months thereafter. The offenses appeared to be so closely connected 
in respect to inception, time, place and subject as to justify the belief 
that proof of those charged in one indictment would almost necessarily 
bear upon those charged in the others. No part of the évidence has 
been preserved and the presumption is that the situation disclosed 
by it was not différent from that indicated on the face of the indict- 
ments. In thèse circumstances it cannot be said that there was atiy 
error or abuse of discrétion in trying the indictments together. 
The judgments are affirmed. 
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(Circuit Court of Appeals, Flfth Circuit Jauuary 24, 1906.) 

No. 1,470. 

1. WATEES — SUPPLT TO CiTT — CoNTRACT — CONSTRUCTION. 

A contraet between a city and a water company grantlng the Com- 
pany a franchise for and obllgating It to construct a waterworlis Sys- 
tem and to malntaln the same for a term of years, and by which the 
city agreed to take and pay for water during such term, in the absence 
of an express provision that the city shall not construct or operate a 
water System of its own during the term, cannot be construed to place 
such a limitation on the powers of the city by implication. 

2. CoKSTiTUTioNAL Law — ^Taking Pboperty Without Dtje Peocess of Law 

— Compétition or Citt with Wateb Company. 

The construction and opération of a waterworlss plant by a city in 
compétition with a water company, which constructed its worljs under 
a franchise granted by the city, does not amount to a taliing of the 
company's property without due process of law, within the meaning 
of the fédéral Constitution, nor to a talsing of Its property without 
just compensation, within the meaning of the Constitution of Missis- 
.sippL 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 
For opinion below, see 139 Fed. 673. 

W. N. Ethridge, S. A. Witherspoon, and W. E. Baskin (Ethridge 
& McBeath and Miller & Baskin, on the brief), for appellants. 
Frank Spurlock and Poster V. Brown, for appellee. 

Before FARDEE, McCORMICK and SHELBY, Circuit Judges. 

SHEEBY, Circuit Judge. The bill in this case is intended to be so 
framed as to show the jurisdiction of the Circuit Court by reason 
of the diverse citizenship of the parties, and also by reason of the 
présentation of a fédéral question. The suit was brought by the 
Farmers' Loan & Trust Company, a corporation under the laws of 
New York, against the mayor and boards of councilmen and alder- 
men of the city of Meridian, a municipal corporation of Mississippi, 
the several members of the boards, who are ail citizens of Mississippi, 
the Meridian Waterworks Company, a corporation under the laws 
of Mississippi, and William S. Kuhn, a citizen of Pennsylvania. The 
bill avers a contraçt made by authority of a law of the state of Mis- 
sissippi, between the city of Meridian and W. S. Kuhn, who assigned 
his interest to the waterworks company, and a mortgage by the latter 
to the trust company, and the enactment of subséquent ordinances by 
the city of Meridian,' pursuant to acts of the Législature of Mississippi, 
also passed subséquent to the contraçt and the mortgage, which or- 
dinances and acts of the Législature are alleged to impair the con- 
traçt and mortgage, contrary to section 10 of article 1 of the Con- 
stitution, and also in violation of the due-process clause of the four- 
teenth amendment to the Constitution. It is alleged also that the acts 
and ordinances are contrary to and in violation of section 17 of the 
Constitution of Mississippi, which provides that: 

"Prlvate property shall not be taken or damaged for public use, except 
on due compensation being first made to the owner or owners thereof in 
a manner to be prescrlbed by law." 

The relief sought is an injunction restraining the city from exer- 
cising the powers conferred upon it by state législation passed subsé- 
quent to the contracts, to build a new plant for the purpose of supply- 
ing itself and its inhabitants with water. The Circuit Court granted 
the injunction as prayed for, and subsequently overruled the motion of 
the city of Meridian to dissolve the injunction. From that inter- 
locutory order an appeal was taken to this court. 

There is a motion to dismiss this appeal, but we overrule it and 
take jurisdiction, because the suit is based on diverse citizenship as 
well as upon the alleged violation of the Constitution of the United 
States, and because other than fédéral questions are involved. Ameri- 
can Sugar Refining Company v. New Orléans, 181 U. S. 277, 282, 21 
Sup. Ct. 646. 45 L. Ed. 859. 

The view we take of the case makes it unnecessary to state or to 
décide several questions of interest and importance that hâve been 
ably argued by counsel. The one question presented by this appeal 
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which it is now necessary to décide is vvhether or not, on the facts 
averred in the bill, the city of Meridian has made a contract which 
deprives it of the right to exercise the powers conferred on it by law 
to build a new plant for the purpose of supplying itself with water. 
To answer this question intelligently requires a condensed statement 
of the acts of the Législature, the ordinances of the city of Meridian, 
and the contracts involved as disclosed by the bill and exhibits. 

The waterworks company was incorporated under a spécial act 
of the Législature of Mississippi on March 9, 1886 (Laws 1886, p. 
739, c. 386), for the purpose of constructing, maintaiiiing and operat- 
ing a System of waterworks at Meridian with capacity to supply ail 
the demands of the city, and with the right to contract with the city 
for furnishing it a supply of water. By another act of the Légis- 
lature approved March 16, 1886 (Laws 1886, p. 591, c. 325), the 
charter of Meridian was amended so as to authprize it to contract 
with any person or company for a supply of water for the city and 
for a supply of water for the public and to pay therefor at an agreed 
price every year. Acting under this authority, the city solicited 
propositions from parties to build a plant, and finally accepted a propo- 
sition made for that purpose by W. S. Kuhn, who transferred and 
assigned ail his interest in the contract when made to the water- 
works company. This contract provides that the grantee should con- 
struct a System of waterworks of a character set forth, laying a pre- 
scribed mileage of pipes and installing machinery of a designated 
power, and to increase the same from time to time to meet the de- 
mands of the city. The contract was to continue for a period of 25 
years, unless the same should be terminated by purchase or forfeiture 
as provided in the contract. The grantee was given a right of way 
through the streets of the city. A stated number of hydrants for the 
city 's use were to be placed on the original pipe Unes and on the ex- 
tensions ordered. The grantee and his successors were required to 
constantly use and operate the works during the full term and continu- 
ance of the franchise, and to constantly keep the hydrants supplied 
with water and in good working order, and the city agreed to rent 
a certain number of hydrants for the period of 25 years, and annually 
to levy a tax in amount sufficient to discharge this annual debt, but on 
condition that it was to hâve the right to purchase the plant in a man- 
ner stated, and thus terminate its obligation. Section 15 of the con- 
tract is as follows: 

"See. 15. In considération of the benefits which wlll be derived by the 
said city and its luhabitants from the construction and opération of the 
said waterworks, and in further considération of the water snpply hereby 
secured for public use, and as an inducement for the said grantee, his 
associâtes, successors, or assigns to enter upon the construction of the 
said waterworks, the franchise and the license hereby granted to and invested 
in him shall remain in full force and effect for a term of twenty-five (25) 
years, subject, however, to a prior termination by the ri^hts of purchase 
made as in this ordinanee provided; and for the same considération, and 
as the same inducement, the city of Meridian rents of the said grantee, 
his associâtes, successors, or assigns, for the uses hereinafter mentioned, the 
hydrants hereinbefore described, for and during the term of twenty-five (25) 
years from the completion of said works, unless said term shall be sooner 
terminated as provided herein." 
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It was also provided that the grantee was required to accept the or- 
dinances and to acknowledge his acceptance before some officer au- 
thorized to take acknowledgments, and that: 

"From and after the flllng of said acceptance, this ordinance shall hâve 
the eflect of, and be a contract between the city and said grantee, and shall 
be the measure of rights and liabilities of the city and the said grantee, his 
associâtes, successors or assigna, and in case such an acceptance is net so 
made and flied immediately after the passage of this ordinance, the same 
shall be null and void." 

The contract recognizes the right of the grantee or his successors 
to mortgage the waterworks, franchises, and rentals; and subse- 
quently the waterworks Company, the successor of W. S. Kuhn, did 
mortgage the plant to secure bonds for a large sum, which bonds are 
outstanding and unpaid. The trust company is made trustée in the 
mortgage. It was further alleged that the city in the year 1895 de- 
manded an appraisement of the works with a view to their purchase 
under the rights reserved in the contract, but that, being dissatisfied 
with the price fixed by the arbitrators, it did not elect to purchase. 
It is alleged that the city of Meridian is taking steps, under authority 
of acts of the Législature and ordinances of the city, to construct 
waterworks of its own. This, it is alleged, it is doing by authority 
of, an act of the Législature of Mississippi to authorize the city of 
Meridian to issue bonds and to purchase or construct waterworks 
and for other purposes, approved February 6, 1894 (Laws 1894, p. 
107, c. 97). This act authorized the city to issue $150,000 of bonds. It 
was provided by the act that the question as to whether or not the bonds 
were to be issued was to be submitted to the qualified electors of the 
city. It is alleged that the question was so submitted, and that a ma- 
jority decided in favor of issuing the bonds. It is alleged that the city, 
unless enjoined, will proceed to issue bonds for the purpose of build- 
ing waterworks of its own. Various acts are alleged indicating the 
purpose of the city to build new waterworks. It is alleged that under 
the contract made in July, 1886, the waterworks company ac- 
quired the right to own and operate its works and to supply the city 
with water for public purposes for a period of 35 years, and that the 
city is obligated to allow the company to supply the water. This ré- 
cital of facts is followed by the allégations, to which we hâve referred, 
that the action of the défendants is in violation of the designated 
portions of the Constitution of the United States, and in violation 
of the designated section of the Constitution of Mississippi. 

The contract does not contain any provision by which the city ex- 
pressly agreed not to establish and operate a waterworks plant of its 
own during the period of the existence of the contract between it and 
the Meridian Waterworks Company. The relief prayed for could only 
be granted upon the theory that the law under the circumstances will 
supply by its implications the want of an express agreement that the 
city would not build waterworks of its own. We need not consider 
what would be implied in the case of a contract like this between pri- 
vate parties. The contract hère is one in which a municipal corpo- 
ration makes a grant in which the public has an interest. When a 
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municipal corporation is exercising its functions for the public good, 
it is net to be shorn of its right to continue to exert its powers for 
the gênerai good by mère implication. If by contract it may under 
the circumstances restrict the exercise of its pubfic powers, the inten- 
tion to do 50 must be shown by apt words so clear as not to reasonably 
permit any other construction. Unless there can be found in the. con- 
tract in question words clearly depriving the city of Meridian of the 
right to build, own, and operate waterworks, the court should not by 
implication give such eiïect to the contract. The grant to Kuhn, 
which was transferred to the Meridian Waterworks Company, should 
be strictly construed against the grantee, and whatever was not un- 
equivocally granted is withheld. Knoxville Water Company v. Knox- 
ville (Suprême Court U. S. Jan. 2, 1906) 26 Sup. Ct. 224, 50 h. Ed. . — . 
In Helena Waterworks Companv v. Helena, 195 U. S. 383, 392, 
25 Sup. Ct. 40, 43, 49 L. Ed. 245, the court said: 

"Had it been intended to exclude the city from exercising ttie privilège 
of establishing its own plant, such purpose could hâve been expressed by 
apt words, as was the case in Walla Wiilla City v. Walla Walla Water Com- 
pany, 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341." 

The city not having bound itself by contract not to build and oper- 
ate waterworks of its own, the législation authorizing it to do so, 
and its ordinances pursuant to such législation, do not impair the 
obligation of its contract. The cases are numerous which sustain 
this conclusion. Many of them are cited in Knoxville Water Com- 
pany V. Knoxville, supra. In that case, Mr. Justice Harlan, speaking 
for the court, said: 

"It is, we tbinlî, important that the courts should adhère firmly to the 
salntary doctrine underlying the whole law of municipal corporations, and 
the doctrines of the adjudged cases, that grants of spécial privilèges affeet- 
ing the gênerai interests are to be liberally construed in favor of the publie, 
and that no public body, charged with public duties, be held upon mère im- 
plication or presumption to hâve divested itself of its powers." 

The fact that tlie compétition of the city in the opération of its own 
waterworks will lessen the value of the waterworks company's plant 
does not amount to a taking of property without due process of law, 
within the meaning of the fédéral Constitution, nor to a taking of 
property without just compensation, within the meaning of the Con- 
stitution of the State of Mississippi. Helena Waterworks Co. v. 
Helena, 195 U. S. 383, 25 Sup. Ct. 40, 49 L. Ed. 245. 

As the city is not excluded by contract from the right to build and 
operate its own waterworks, the complainant below bas no interest to 
question the validity of the législative act of 1904 nor the validity of 
the élection held by the city looking to the issuance of bonds. We are 
of opinion that the injunction was improvidently granted. 

The decree overruling the appellant's motion to dissolve the injunc- 
tion is reversed, and the cause remanded, with instructions to enter 
a decree dissolving the injunction. 
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NESTER V. DIAMOND MATCH CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 190G.) 

No. 1,164. 

1. Pleading — Conclusions. 

An allégation in a déclaration that a draft of a contract and lettera 
between the parties constituted a binding contract was a mère conclusion 
of the pleader, and should be disregarded. 

2. CONTKACTS REQUISITES EVIDENCE. 

Defendant's agent returned the draft of a contract with objections, 
whereupon plaintiff's agent replied, suggesting modifications, and that de- 
fendant should go ahead with the work until the parties should meet 
and exécute the contract Defendant's agent, however, dld not wire 
or Write that he would go ahead with the worli; as suggested, but stated 
that he would send the contract signed in a few days which he dld not 
do, after which a new draft of the contract was prepared. Hel4. tliut 
such facts did not show the making of a contract on the basis of the 
old draft and the letters. 

3. LOQS AND LOGOINQ BOOMS CONTBACTS BKEACH. 

In an action for alleged breach of defendant's contract to boom plain- 
tiff's logs, certain counts in plaintiff's déclaration alleged that défendant 
did not run, sort, and deliver the logs to plaintlff with reasonable dis- 
patch and care, and also charged that défendant monopolized the entire 
channel of a river above where he had built its jam piers and sorting 
gaps for a distance of 10 miles and only permltted such logs to corne 
down as were sufiicient to keep its mills in opération, and that large 
quantifies of plaintiff's logs were kept in the river from year to year un- 
til the defendant's logs had been sawed and plaintiff's logs had become 
sap-rotten, worm-eaten, etc. Held, that such allégations sufflciently 
showed a breach of defendant's covenant to properly boom and sort 
plaintiff's logs. 

4. SAME CONSIDEBATION. 

Plaintiffs' surrender to défendant of their légal privilège of running 
and controlling their own logs in the river was an ample considération 
for defendant's covenant to boom and sort plaintiffs' logs. 

5. Same — ^Défenses — Impossibilitt or Pebfobmance. 

Where defendant's failure to boom plaintiffs' logs as agreed lay not 
in their failure to put the logs into the boom below the sorting gaps, 
but in their failure to run the logs down the river to where they could 
be put into the boom, which failure was due to defendant's use of the 
river above such sorting gaps as a storage pond for its own logs instead 
of maintalning the river as a navigable waterway, it was no défense 
that the boom was of insufficient capacity to eontaln the logs which 
plaintiff placed in the river. 

6. Fbauds, Statute of—Contbacts— Performance within Yeak. 

Where défendant contracted to reçoive, run, sort and deliver to plain- 
tiff their logs placed in a river continuously so long as défendant 
controlled, managed, and operated the river, such contract was not with- 
in the statute of frauds as a contract not to be performed within a 
year. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of IlHnois. 

ïhe wrlt of error is addressed to a judgment entered on the élection of 
plaintiffs in error to stand by their déclaration, in three counts, to each of 
which a gênerai demurrer was sustained. 

The flrst count declared on a wrltten contract; the second, on a contract 
unwritten, but completed by the parties' oral acceptanee of mutual proposais. 
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or by their taclt acceptance of mutiial proposais Iraplied from their doalings; 
and the third, on a quasi contract, tbat is, on circumstances from wliich the 
law constructs reciprocal duties, for the breach of which an action may be 
maintained as if a contract existed. 

The Ontonagon river in Upper Mlchigan is a navigable waterway. For 
some years prior to 1891 thèse parties and others had been using the 
river for the floatage of logs, which were thrown in indiscriminately and 
came down in a common mass. Near the mouth of the river it was necessary 
to maintain jam piers and booms, wlth sorting gaps, to arrest the mass 
and separate the logs according to ownership. Each count of the déclara- 
tion is bottonied on defendant's alleged contract obligation, assumed or 
incurred in 1891, to take charge of phiintift's' logs, separïite them from 
the mass, and deliver them to the plaintilïs with reasouable dispateh 
and care, and on derendaiit's alle;;cd breacli of tbat obligation. Further facts, 
necessary to the décision, are stated in the opinion. 

Timothy E. Tarsney and Burton Hanchett, for plaintiff in error. 
Edwin Walker, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and HUM- 
PHREY, District Judge. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

1. Plaintiffs take the position that the alleged written contract 
is a lease of real estate, in which the services stated to be rendered ^ 
by défendant stand as rent. On that basis, the writing, which was 
signed by plaintiffs, but not by défendant, would be mutually binding 
it it was accepted by défendant as a correct expression of the agree- 
ments at which the parties had arrived. 

The count sets out the papcr that was signed by plaintififs; allèges 
that it was sent by mail to défendant; that défendant, after receiving 
it, wrote plaintiffs a letter (which, as well as the others mentioned 
later, was copied into the count) ; that plaintiffs thereupon sent an an- 
swer; and that défendant afterwards sent plaintiffs another letter. 
"And the plaintiffs aver that the said draft of contract aforesaid, with 
the said letters aforesaid, made and constituted a valid and binding 
contract between the said plaintiffs and the said défendant, accord- 
ing to the ténor and effect thereof; and that the said défendant then 
and there accepted said contract, and for a long period of time there- 
after, to wit, eight years, acted thereunder, recognizing the same as 
in full force and eft'ect." 

The allégation that the draft of contract and the letters constituted 
a binding contract is the pleader's conclusion of law and must be 
disregarded. The draft and the letters can speak for themselves on 
that. 

The gênerai averment that défendant accepted and acted under 
"said contract," consisting of the draft and the letters, might prevail 
if it were not overborne by the facts specifically set forth. 

After défendant received the draft of contract. Barber, président, 
and Comstock, manager, wrote plainliffs letters containing objections 
that fin three pages of the printed record, and returned the draft. 

Marston, agent of plain:iffs, on April 15th, sent Comstock a long 
letter in respect to the objections that had been raised, but did not re- 
turn the draft of contract. lie concluded bis letter thus; 
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"I think I hâve touclied upon ail the questions mentioned In yours. Now 
as it would be very dlfficult for me hère (at Détroit) to describe the boom, 
etc., I suggest that this letter explains quite fully the contract as we appar- 
ently both désire It, that you go on with your worls as though the changes 
were made. I fully expect to be In Ontonagon (where was defendant's mlll 
which Comstock managed) net later than June 15th, and we can then together 
redraft the contract In view of the addltlonal knowledge we will then pos- 
sess. I thank you for your kind wlshes as to my health. I am improving 
daily, and it now looks as though I would be able to get South the latter 
part of thls or the early part of next week, much too soon to get new con- 
tract sigued and approved by ail (the plaintiffs). I wish upon receipt of 
this that you would wire me that you will go ahead until I return and see 
you." 

The next and last letter in the chain was sent on July 37th by Com- 
stock, at Ontonagon, to plaintiffs, at Détroit: 

"The writer was in Chicago a few days since and saw Mr. Barber and Mr. 
«iraces (executive officers of delendant), both of whom approved of the 
contract as prepared during the last vlslt of Judge Marston to this place. I 
will In a day or two send it to you signed." 

It is clear that Comstock neither wired nor wrote that défendant 
would go ahead on the strength of Marston's letter in answer to 
defendant's' objections to the draft of contract; but that, on the con- 
_ trary, he preferred to and did await Marston's return, when they 
could "together redraft the contract in view of the additional knowl- 
edge (they would) then possess" ; that a new draft was in fact pre- 
pared; and that it alone was accepted by défendant as a correct ex- 
pression of its obligations. The demurrer to the first count was prop- 
erly sustained. 

2. Though there is a différence in légal conception between the 
second and third counts (see Woods v. Ayres, 39 Mich. 345, 33 Ara. 
Rep. 396; Sceva v. True, S3 N. H. 627; People v. Speir, 77 N. Y. 
144; Hertzog v. Hertzog, 29 Pa. 465), the facts are set forth so simi- 
larly that thèse counts may be considered together, particularly as the 
same grounds of objection are urged against each. 

Without reciting the counts, it is enough to say that we hâve been 
unable to find any objections beyond those presented by défendant 
in support of the ruling on demurrer. 

(a) The counts aver that at the beginning of the period when de- 
fendant undertook to handle plaintifïs' legs, défendant built and 
throughout the period maintained, along plaintififs' water frontage 
and with plaintifïs' consent, "a certain storage boom, with a capacity 
sufficient to accommodate 10,000,000 feet of saw logs, especially and 
particularly for the storing of plaintififs' logs, to be run, sorted and 
driven by défendant through the space in said river so controlled, 
managed and operated by it as aforesaid." 

Defendant's promise was that from the beginning of the period 
"it would continuously, so long as it controlled, managed and ope- 
rated said river as aforesaid, receive into the part of the river so con- 
trolled, managed and operated by it, ail of plaintififs' logs, and run 
and, sort the same for plaintiffs through and in said portion of said 
river aforesaid, and deliver the same to plaintififs into said storage 
boom by it especially built for the storing of plaintififs' logs as afore- 
said, with ail reasonable dispatch and care." 
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The point is made that the allégations of breach of the foregoing 
covenants are mère conclusions of law and tender no issuable facts; 
and in support thereof the counts are quoted as foUows: 

"That défendant did not run, sort and deliver to plaintiffis said logs with 
reasonable dispatch and eare " 

If that were the whole of the assignment of breach, the contention 
would hâve to be examined. 1 Chitty. PL p. 282; Alabama v. Burr, 
115 U. S. 436, 6 Sup. Ct. 81, 29 L. Éd. 435. 

But the counts show that large quantities of plaintififs' logs were 
detained above the sorting gaps from one to eight years, when the 
running season was only from April to November ; and then continue : 

"And plaintiffs aver that said defendsnt monopolized, appropriated and 
used the entire channel of said river above the point therein where it had 
built said jam-piers and sorting gaps, for a distance of 10 miles above said 
poijit, as a storage pond or boom for the acœmmodation of Its saw logs, and 
only permitted saw logs to corne down through said sorting gaps in quantities 
sufficieut to keep its said mills in opération ; that the capacity of said mills 
was inadéquate to saw ail of the logs owned by défendant from year t<J year 
ia said river as they- would naturally come down to said sorting gap ; that 
large quantities of defendant's logs accumulated above said sorting gaps, and 
large quantities of plaintiffis' logs were kept by défendant in said river untll 
the said large quantities of defendant's logs had been sawed into lumber at 
defendant's mills." 

Whereby 150,000,000 feet of plaintififs' logs became sap-rotten, 
worm-eaten, etc., to plaintiffs' damage. Thèse averments take de- 
fendant's contention out of the range of debate. 

(b) Want of considération is urged. The counts déclare that, in re- 
turn for defendant's obligations, plaintiffs surrendered to défendant 
their légal privilège of running and controlling their own logs on a 
basis of equal right with défendant. This was ample. 

(c) Défendant says that performance was physically impossible 
and therefore excused. The basis is this: Plaintiffs put 30,000,000 
feet into the river each season; défendant only promised to deliver 
the logs below the sorting gaps "into the boom built for plaintiffs, 
which had a capacity of 10,000,000" ; and 30 will not go into 10. Of 
course plaintiffs during the season from April to November could re- 
ceive 30,000,000 feet in a boom that had the capacity of storing only 
10,000,000 at a time. The counts aver that the boom was not the ul- 
timate destination of plaintiffs' logs. If the promise to deliver into 
the boom were the part of defendant's obligations to which the allé- 
gations of breach were directed, the presumptions which are indulged 
against a pleading might free the défendant from fault. But the 
counts, as herein above quoted, make it clear that the fault lay, not 
in failing to put the logs into the boom below the sorting gaps, but 
in failing to run the logs down the river to a point where they could 
be put into the boom; and that this was due to defendant's use of 
the river above the sorting gaps as a storage pond for its own logs, 
instead of maintaining the river as a navigable waterway. 

(d) The statute of frauds. Defendant's obligation being to re- 
ceive, run, sort and deliver to plaintififs their logs "continuously, so 
long as défendant controlled, managed, and operated said river as 
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aforesaîd," and défendant being at liberty to give up the control and 
management at will, the contract is not within the, statute which pro- 
vides that every agreement, not in writing, shall be void if, by its 
terms, it is not to be performed within one year. "The parties may 
well hâve expected that the contract would continue in force for more 
than one year. It may bave been very improbable that it would not 
do so; and it did, in fact; continue in force for a much longer time. 
But they made no stipulation which by terms or reasonable infer- 
ence required that resuit. * * * The complète performance of 
the contract depending upon a contingency which might happen within 
the year, the contract was not within the statute." Warner v. Texas, 
etc., Railway Co., 164 U. S. 418, 17 Sup. Ct. 147, 41 L. Ed. 495, and 
cases therein reviewed. 

The judgment is reversed, with the direction to overrule the de- 
murrer to the second and third counts. 



PECK V. KINNBY. 

(Circuit Court o( Appeals, Second Circuit October 11, 1905.)1 

No. 233. 

1. WlIXS — INCOME — ^ANNUITT. 

An annulty is a stated sum payable annually or a yearly payment of 
a certain sum of money granted to anotlier in fee for llfe or for years, 
and Is distinguished from a bequest of income in that the latter em- 
braces only the iiet profits after deductlng ail necessary expenses and 
charges while the annulty Is payable absolutely and without contin- 
gency. 

[Ed. Note.— For cases in point, see vol. 49, Cent Dlg. Wills, §§1436, 
1437.] 

2. iNTEBNAi. Revenue — Inheeitance Tax — Annuity oe Income. 

Where testator created two trusts aggregating $400,000, and provided 
that the trustée should from tlme to time, as often as once in six 
montbs, pay from the trust including accumulations of Income as well 
as the then corpus of the fund, at the rate of $14,000 per year in equal 
proportions to testator's widow and hls three chlldren or their descend- 
ants per stlrpes, such $14,000 was a flxed sum to be pald to a class and to 
the surviving members thereof in case of the death of a daughter without 
issue, so that the bequest was taxable as an annuity and not as a bequest 
of income, as provided by War Revenue Act June 13, 1898, e. 448, § 29, 
30 Stat 464 [U. S. Comp. St 1901, p. 2307]. 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 128 Fed. 313. 

W. R. Tillinghast, for plaintiff in error. 
F. H. Parker, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Walter A. Peck, late of Provi- 
dence, R. L, died May 31, 1901, leaving a will in which he appointed 
plaintifï, his widow, executrix, and provided for the création of two 
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trusts, which in the disposition of this case may be treated as one, ag- 
gregating $400,000. Said will provided, as to each trust, as follows: 

"The trustée for the time being shall from time to time as often as once 
in each six months duving the continuance of this trust pay out from the 
then trust funds and property (including accumulations of income as well 
as the then corpus of the estate) at the rate of $7,000 per year until the 
principal or corpus of said trust estate and property as well as ail accumula- 
tions of income hâve been exhausted. 

"During the lifetime of my wife if she survives me, she is to receive the 
same fractional share of each of said payments as would be payable to her 
upon an equal division of said payments between herself and my ehildren 
livjng or represented by living issue at tho time of such payments respect- 
ively. For example, If my family consists of Its présent members, one fourth 
to herj but if at my death or at any time during the term of her life either 
of my ehildren should die leaving no issue surviving or the issue of any 
deceased child should ail die, the fractional share. of my wife is to be In- 
creased, from and after such occurrence to make her payments equal to 
that of each of my ehildren then living. And if my wife survives me, and 
at my death or at any time during her life neither of my ehildren nor any 
issue of tlieirs Is surviving, the whole of said payments shall be made to her 
as they respectively become due and payable during the term of her life. 

"At ail tlmes during the continuance of thèse trusts the chlld, ehildren 
or descendants living at the time, of any child of mine that has previously 
deceased are to receive (per stirpes) the share of income that would hâve 
been payable to such child of mine under this will if such child was then 
living, and I expressly Include in ail the provisions of this will any child or 
ehildren of mine hereafter born whether in my life time or not as well as my 
ehildren now living. From and after my decease if I survive my wife, the 
whole of said payments as they become payable shall be paid to the same per- 
sons that would inherit real estate from me under the présent laws of the 
State of Rhode Island had I then died intestate and in the same proportions 
that they would inherit such real estate from me. 

"And from and after the decease of my wife if she survives me, the resi- 
due of said payments not due and payable to her as aforesaid shall be paid 
to the same persons that would inherit real estate from me under the présent 
laws of the state of Rhode Island had I then died intestate, and in the same 
proportions that they would inherit such real estate from me." 

The two provisions for the payment of $7,000 each may be consid- 
ered as a provision for one payment of $14,000 per year or at the 
rate of SJ^ per cent, on said principal. It is agreed that for the pur- 
pose of the questions herein the will may be interpreted as providing 
for a continuance of the trusts during the lives of testator's three 
daughters and the survivors and survivor of them, and, as there was 
no other disposition of the principal of the trust funds, that the re- 
mainder after the trusts hâve terminated vested in plaintifï under the 
residuary clause. The testator left surviving him the plaintifï (his 
widow) and three daughters of the âges respectively of 20, 18, and 17 
years, and, as the will provided for the equal division annually be- 
tween the widow and daughters of $14,000 ($7,000 from each of the 
trusts), the plaintifï, as executrix, returned as taxable $3,500 per an- 
num against each one of the daughters — her own share of the annual 
payments, as well as the residue of the estate, being exempt under the 
statute — ^and paid the tax upon that basis to the United States govern- 
ment under the war revenue act of 1898. The Department of In- 
ternai Revenue claimed and assessed under said act and that of June 
27, 1902, against each of the daughters because of the possibility of 
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their surviving their mother a further tax equal to one-third of the 
value of a life interest in plaintiff amounting to $163.11, which she paid 
under protest. The daim under which said liability was asserted and 
said payment was made has been decided adversely to the governmeiit 
by the Suprême Court of the United States in Vanderbilt v. Eidniau, 
and as to this amount it is admitted that judgment should be ren- 
dered in favor of plaintiff. The Department further claimed that under 
said trust provisions each daughter took a life estate in an undivided 
one-fourth part of said fund of $400,000, and accordingly assessed 
taxes under said revenue act "as though each of said daughters was 
entitled to one-fourth part of the income of said trust funds, calcu- 
lated upon the basis of 4 per cent, instead of being entitled to an an- 
nuity as returned by this plaintiff," which assessment the plaintiff 
also paid under protest, claiming that the amounts of $3,500 each pay- 
able to the daughters under said trust provisions were annuities and 
only taxable as such under said act. The différence between the 
amount of taxes claimed by plaintiff herein to be due and the amount 
collected by the government is $477.67, and the plaintiff thereupon 
brought this action against the collèctor of internai revenue to recover 
said différence. The défendant demurred to the complaint on the 
ground already stated, namely, that the daughters each received a 
life estate, and that the interest of each daughter was valued "in the 
form and manner prescribed for the valuation of life estâtes by the 
commissioners of internai revenue, in régulations and instructions 
promulgated under date of December 16, 1898, pursuant to the act of 
Congress." The court sustained the demurrer. 

The "régulations and instructions" referred to contain two différent 
provisions, one for the valuation of life estâtes, and one for the valu- 
ation of annuities. The questions of law, therefore, are whether the 
daughters took a life estate or an annuity, and whether the Depart- 
ment has properly applied its régulations and instructions. 

The provisions of section 29 of the War Revenue Act of June 13, 
1898, c. 448, 30 Stat. 464, as amended by Act March 2, 1901, c. 806, 
§ 10, 31 Stat. 946 [U. S. Comp. St. 1901, p. 3307], pertinent to the 
issues herein, are as follows: 

"Sec. 29. That any person or persons having in charge or trust as exéc- 
utera * * • any legacies arising from personal property * * * pass- 
ing after the passage of this act from any person possessed of such propei-ty 
* * * by will • * * to any person or persons * * * in trust or 
otherwise, shall be, and hereby are, made subject to a duty or tax to be paid 
to the United States as follows: That Is to say — where the whole amount 
of said Personal property shall exceed In value ten thousand dollars, and 
shall not exceed in value the sum of twenty-five thousand dollars, the tax 
shall be: where the person or persons entitled to any bénéficiai interest in 
such property shall be the llneal Issue * * * to the person who died 
possessed of such property, as aforesaid, at the rate of seventy-flve cents 
for each and every hundred dollars of the clear value of such interest in 
such property. * * • And where the amount or value of such property 
shall exceed the sum of twenty-flve thousand dollars, but shall not exceed 
the sum or value of one hundred thousand dollars, the rates of duty or tax 
above set forth shal! be multiplied by one and one-half." Ohapter 448, 30 
Stat. 464'; chapter 806, § 30, 31 Stat. 946 [U. S. Comp. St. 1901, p. 2307]. 

"Sec. 30. That the tax or duty aforesaid shall be due and payable in one 
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year after the death of the testator and shall be a lien and charge upon the 
property of every person who may die as aforesaid for twenty years, or 
• * • untU fully paid to and diseharged by the United States; * « * 
and every executor * * * before payment and distribution to the legatees, 
or any parties entitled to bénéficiai Interest therein, shall pay to the collector 
or deputy collector of the district of which the deceased person was a rési- 
dent, • * * the amount of the duty or tax assessed upon such legacv." 
Chapter 448, 30 Stat 465; chapter 806, § 11, 31 Stat. 948 [U. S. Comp. St. 
1901, p. 2308]. 

By the "régulations and instructions" of the Internai Revenue De- 
partment the clear value of such interest is determined by a table fur- 
nished by the Department and based on the Actuaries' or Combined 
Expérience Table, estimating money as worth 4 per cent, per annum. 
This table is headed as follows : 

Legacy Taxes. 

Table, single-life, 4 per cent., showing the présent worth of an annuity, or 
life interest, and of a reversionary interest, with explanatory notes and 
examples. 

(United States Internai Revenue Adjustment, 1898.) 

Age. Mean rédemption Annuity, or présent val- Reversion, or présent 

period. us of one flollar due at value of one dollar 

the end of each year due at the end of the 

durlng the life et a year of the death of 

person of speclfled âge. a person of specified 

âge. 

Then follow the figures for diiïerent âges from 10 to 100 years, and 
the foUowing illustrative examples : 

"Example 1. 

"A person dying bequeaths to his nephew an annuity of one thousand dol- 
lars during life. What is the présent value of the annuity? 

"Référence to the foregoing table shows that the présent value of one 
dollar a year, payable at the end of each year during the life of a person 
aged forty years, is flfteen dollars nine cents tvvo mills and ninety-five one hun- 
dredths of a mill ($15.09295) ; therefore, the présent value of one thousand 
dollars is one thousand times as mueh, or flfteen thousand and nlnety-two dol- 
lars and ninety-five cents, the amount upon vyhich tax accrues. 

"Example 2. 

"A person dying bequeaths to his daughter, aged thirty-five years, a lif« 
interest in Personal property amounting to fifty thousand dollars ($50,000). 
the estate to revert absolutely at her death to other parties. Required thi« 
présent value, at the date of death of the testator, of the life Interest of 
the daughter in the estate; also, required at the same date, the présent 
value of the reversionary interest of said other parties in the estate. 

"At a net interest of four per cent, per annum, the assumed rate, the 
estate of $50,000 will realize an income or annuity of $2,000 per annum. 
The présent value of the sum of $1.00, payable at the end of each year during 
the life of a person aged thirty-five years, is found by the table to be $16.- 
14437, and the présent value of an annuity of $2,000 for the same time vyould 
be two thousand times as much, or $32,288.74, the amount upon which tax 
accrues." 

The plaintiff followed the rule illustrated by the first example for 
fixing the value of an annuity on the theory that each of the daughters 
took a fixed annual amount or annuity, with the resuit that the annuity 
amounted to 3yi per cent, per annum of the principal. The Depart- 
ment followed the rule illustrated by the second example, and calcu- 
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lated 4 per cent, on the principal, on the theory that each daughter 
was entitled to one-fourth of the income of said trust estate. 

There is this distinction between income and an annuity. The 
former embraces only the net profits after deducting ail necessary ex- 
penses and charges; the latter is a fixed amount directed to be paid 
absolutely and without contingency. Ex parte McComb, 4 Bradf. 
Sur. (N. Y.) 151, 152. "An annuity is defined as 'a stated sum, pay- 
able annually' (Pearson v. Chace, 10 R. I. 455), or as 'a yearly pay- 
ment of a certain sum of money granted to another in fee, for life, or 
for years.' Kearney v. Cruikshank, 117 N. Y. 95, 23 N. E. 680 ; Bart- 
lett V. Slater, 53 Conn. 102, 22 Atl. 678, 55 Am. Rep. 73." Goodyear 
Shoe Machinery Co. v. Dancel, 119 Fed. 692, 56 C. C. A. 300. It 
is a grant of a certain sum of money payable at the expiration of fixed, 
consécutive periods, for a definite term or for life. Lumley's Law of 
Annuities, 1, 

In Booth V. Ammerman, 4 Bradf. Sur. 129, cited in Re Dewey, 153 
N. Y. 63, 67, 46 N. E. 1039, and approved in Welsh v. Brown, 43 N. 
J. Law, 37, a bequest was of the interest upon a certain sum payable 
annually. The court said, referring to the bequest, as follows : 

"It is not a stated sum, but may be more or less, accordlng to the earn- 
Ings of the capital. In this respect It does not possess the characterlstlcs 
of an annuity, but is merely Interest or income. » • • The thlng given 
is the profits of a certain portion of the estate, to be separated in money and 
Investe d." 

A life estate or legacy for life is the income or interest of a certain 
fund consisting of profits to be earned, which income is uncertain in 
afflount. It is not a fixed sum, nor to be made a sum certain. Pear- 
son V. Chace, 10 R. I. 455 ; Whitson v. Whitson, 53 N. Y. 479. 

Counsel for the government argues that the provisions in question 
do not create an annuity because, inter alla, the payments are not 
to be made in a single sum, and no definite sum is necessarily to be 
paid to any beneficiary. But the amount of $14,000 is fixed, and is 
to be paid to a class and to the surviving members thereof, in case of 
the death of a daughter without issue. The essential élément is the 
certainty of the amount to be paid periodically at a certain rate per an- 
num or in a certain aggregate annual amount. It is immaterial that 
the periods for the payment may be distributed through the year. 
Warren v. Gregg, 116 Mass. 304; Bâtes v. Barry, 125 Mass. 83, 28 
Am. Rep. 207. 

Counsel for the United States further argues that, if the provisions 
made for a daughter were an annuity, death would terminate it. The 
définitions cited above show that it is not essential, to constitute an 
annuity, that it should be for the life of the individual beneficiary. 
This court had occasion to consider this question incidentally in Good- 
year Shoe Machinery Company v. Dancel, supra, and there held that 
"It is only when there is no explanatory language as to its duration 
that an annuity is limited to the life of the annuitant," but that where 
the grant of an annual sum is made with words of limitation, such 
words of limitation fix its duration. 

Ail the pertinent provisions of this will indicate an intention to. 
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create a joint tenancy and an annuity. The amount to be annually 
paid is a fixed sum, $14,000. In no event can the beneficiaries receive 
more than this sum, whatever the annual income may be, and, on the 
other hand, the testator provides for a practical guaranty of this 
amount by permitting the trustée to appropriate from "the principal 
or corpus of said trust estate and property, as well as ail accumulations 
of income," sufficient to secure the payment of said sum of $14,000, un- 
til the whole estate has been exhausted. The effect of adopting- the 
construction contended for by the United States would be to impose a 
tax on an assumed income of 4 per cent, from the principal fund, on 
the basis established by the internai revenue régulations, when the 
actual income is fixed at $3,500 or only SJ^ per cent. 

The judgment of the Circuit Court sustaining the demurrer is re- 
versed, with costs, and the case is remanded to the court below with 
instructions to enter a judgment for plaintiiï for $477.66, with inter- 
est and costs, unless upon suiîicient cause shown the court below sees 
fit to give défendant leave to answer. 



NORTHWESTERN SAVINGS BANK v. TOWN OF CENTREVILLE STA- 
TION, ILL. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,183. 

1. TowNS — Bonds — Bona Fide Holders — Riohts. 

Where town bonds recited on their face that they were Issued under 
3 Starr & 0. Ann. St. 1896, c. 121, p. 3559, § 20, authorizlng towns to 
borrow money for highway improvements, etc., and further recited that 
the supervlsors and town clerlf were acting under the direction of the 
commissioner of highways of the town to borrow money to build distinct 
and expensive Improvements on the highways of the town, pursuant to 
a vote by ballot at a spécial town meeting, etc., authority for issuing 
the bonds appeared from such récitals, so that a purchaser in good falth 
was entitled to rest prlmarily on the presumptions arising from such 
récitals, establishing a prima facie liabillty against the town. 

[Ed. Note. — Bona fide purchasers of municipal bonds, see note to 
Pickens Tp. v. Post, 41 C. C. A. 6.] 

2. Same — Efteot. 

The town belng vested with législative authority to Issue bonds for 
the purpose recited, it was no défense, as against a bona fide holder, that 
the improvements for whlch the money was borrowed and expended were 
not strictly within the meaning of the act; the nature of the improve- 
ments not appearlng In the récitals. 

3. Same — Notice to Holdee. 

Though a purchaser of town bonds is ehargeable with notice of the 
terms of the législative act under which the bonds were issued, he is not 
bound to ascertain the regularity of the municipal action thereunder, in 
the face of récitals conclusively importing that such action was properly 
taken. 

4. OoTjBTS — Décisions — Effect. 

In an action on town bonds by a bona flde purchaser for value, dé- 
cisions of State courts of appeal holding such bonds Invalld, rendered 
143 F.— 6 
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subséquent to the Issue and sale of the bonds In controversy, to which 
plaintiff was not a party, were Inoperative to govern plaintiff's rights. 

[Ed. Note. — State Laws as rules of décision in fédéral courts, see 
notes to Wilson v. Perrin. 11 C. C. A. 71 ; Hill v. Hlte, 29 O. C. A. 553.] 

In'Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

The Northwestern Savings Bank, plaintlfC in error, sued the town of Cen- 
trevilie Station, in assumpsit, for recovery upon a séries of bonds issued by 
that municipality and held by the bank as bona flde ownef for value. Upon 
trial of the issues before the court, on waiver of a jury, a gênerai flnding 
was entered In favor of the défendant town, and this writ of error Is prose- 
cuted from the ensuing judgment against the bank. 

The Issue of bonds in controversy aggregated $35,500, ail held by plaintiff 
in error, and 10 bonds of $500 each were past due, with past due coupons 
on ail the bonds. Their form and récitals (except as to numbers and date 
of maturlty) were as foUows: 

"No. 1 $500.00 

"United States of America, State of Illinois, County of St. Clair, Town of 

Oentreville Station. 

"Know ail men by thèse présents, that the town of Oentreville Station In 
the county of St. Clair and state of Illinois, Is Indebted to.and will pay to 
the bearer hereof at the First National Bank of Bellevllle, Illinois, on the 
flrst day of September, A. D. 1904, the sum of flve hundred dollars, lawful 
money of the United States of America, together with interest thereon at the 
rate of flve and one-half per cent, per annum, from the date hereof untll 
maturlty of this bond, said interest being payable annually on the flrst day 
of September in each year, according to the ténor and effiect of the interest 
coupons hereto attached. 

"This bond is one of a séries of seventy-one bonds, each bond being for 
the principal sum of flve hundred dollars, and each bearing Interest at the 
rate of flve and one-half per centum per annum, from date until maturlty, 
according to the terms of the interest coupons attached; sald séries being 
uumbered consecutively from 1 to 71 both inclusive, and bearing even date 
herewith; the numbers 1 to 10 both inclusive being due and payable on the 
Ist day of September, A. D. 1907 ; the numbers 41 to 50 both inclusive helng 
due and payable on the Ist day of September, A. D. 1905 ; the numbers 21 
to 30 both inclusive being due and payable on the Ist day of September, A. 
D. 1906; the numbers 31 to 40 both Inclusive being due and payable on the 
Ist day of September, A. D. 1907 ; the numbers 41 to 50 both inclusive being 
due and payable on the Ist day of September, A. D. 1908 ; the numbers 51 
to 60 both inclusive being due and payable on the Ist day of September, A. 
D. 1909; and the numbers 61 to 71 both inclusive being due and payable on 
the Ist day of September, A. D. 1910. The entire Issue of said bonds being 
issued under the authority granted said town of Centreville Station, by sec- 
tion twenty (20) of an act of the General Assembly of the state of Illinois, 
entitled 'An act In regard to roads and bridges In countles under toWnshlp 
orgahization, and to repeal an act and parts of acts thereln named approved 
June 23, 1883, and in force July 1, 1883,' by the supervisor and town derk 
of the town af oresaid, acting under the direction of the commissioners of 
highways of said town, to borrow money to build distinct and expensive ^ Im- 
provemeuts on the highways of said town, pursuant to a vote by ballot ,at 
a spécial town meeting held wlthin and for said town, on the 4th day of Feb- 
ruary, A. D. 1899, being duly held on the pétition of the commissioners of 
highways and twenty-five freeholders of said town; sald pétition beinç duly 
flled in the office of the town clerk and of which said meeting notice was duly 
given in accordance with the statute in such cases made and provided. And 
due provision lias been made by said town of Oentreville Station, for the 
collection of a direct annual tax, sufflcient to pay Interest on such debt as 
it falls due, and also to pay and discharge the principal thereof at the time 
of the maturlty of the said bonds according to the ténor and efCect thereof, 
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in compliance with the requirements of section twelve (12) of article nlne 
(9) of the Constitution of the state of Illinois of A. D. 1870. 

"In witness whereof the superviser and town clerli of said town of Centre- 
ville Station hâve hereunto set their hands and seals on this the lôth day of 
May, A. D. 1899 

"John Touchette, Superviser. [Seal.] 

"[Seal.] "Thomas J. Simmons, Town Clerk. [Seal.]" 

Thèse bonds purport to be issued under section 20 of an act of the Législa- 
ture of Illinois, entitled "An act in regard to roads and bridges in counties 
under township organization, and to repeal an act and parts of acts therein 
named." approved June 23, 1883, and in force July 1, 1883 (3 Starr & C. Ann. 
St. 1896, c. 121, p. 2559), which reads : 

"Ti20. Borrowing money for improvements — Vote of Spécial Town Meeting. 
Sec. 20. When the commissioners désire to expend on any bridge or other 
distinct and expensive worli on the road, a greater sum of money than is 
available to them by other means, the said commissioners may pétition the 
supervisors of the town to call a spécial town meeting to vote on the propo- 
sition, which shall be clearly stated In the pétition substantlally as follows : 

'To borrow $ to construct or repair (describe the brid.çe or other 

work),' which said pétition shall be signed by said commissioners in their 
officiai capacity and by at least twenty-flve freeholders of such town; and 
thereupon such pétition shall be filed in the office of the town clerk of such 
town. Upon the filing of said pétition, the superviser shall order the town 
clerk, by an instrument in writing to be signed by hlm, to post up In ten of 
the most public places in said town, notices of such spécial town meeting ; 
whlch notice shall state the object, time and place of meeting, the maximum 
sum to be borrowed, and the manner in whlch the voting Is to be had, which 
shall Invariably be by ballot, and shall be 'For borrowing money to (hère 
deflne the purpose),' or 'Against borrowing money (hère define the purpose).' 
The spécial town meeting shall be held at the place of the last annual town 
meeting, by giving at east ten days' notice, and returns thereof made in the 
same manner as other spécial town meetings are novr, or may hereafter be 
provlded by law ; and if it shall appear that a majority of the légal voters 
voting at said élection shall be in favor of said proposition, the superviser 
and town clerk, acting under the direction of the commissioners of said town, 
shall issue from time to time, as the work progresses, a sufficlent amount 
in the aggregate of the bonds of said town for the purpose of building such 
bridge, or other distinct and expensive work; said bonds to be of such de- 
nominations, bear such rate of interest, not exceeding six per cent, upon 
such time, and be disposed of as the necessities and conveniences of said 
town officers require; Provlded, that said bonds shall not be sold or disposed 
of for less than their par value, and such town shall provide for the pay- 
ment of such bonds and the interest thereon by appropriate taxation." 

The déclaration of the plaintiff, as amended, consists of two spécial counts 
and the eommon counts. The flrst count recites the foregolng statutory pro- 
vision as authorizing the bonds, avers their issue pursuant thereto and their 
purehase by the plaintiff, wlthout knowledge of their purpose except as stated 
en their face, and sets out a copy of one bond and coupons attached. It 
describes the bonds and coupons which are due — with the Interest couxwns 
paid prier to 1903, but unpaid thereafter — avers full compliance with ail 
the statutory requirements, and that the bonds were issued "to borrow money 
to make distinct and expensive improvements on the highways of the town." 
In the second count, with like gênerai averments, the facts and proceedi]igs 
are detaiied on which the bonds were prediçated, inchiding averments that 
the hlghway commissioners desired to make distinct and expensive im- 
provements on distinct portions of 13 existing highways in the town and de- 
scriptions of the improvements made thereunder. 

General and spécial demurrers were interposed to both spécial counts, and 
pleas of the gênerai issue and statute of limitations were âied under the com- 
mun counts, upon which issue was joiued. The court sustained the demur- 
rers to the first and second counts, and the plaintiff abided such counts. 
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Upon the trial, after the Introduction of the bonds and formai proofs, the 
plaintlff tendered proof of ail the facts and proceedlngs referred to, and thèse 
ofCers are well preserved in tlie bill of exceptions. Tlae détails, liowever, are 
iiot essential to this statement, as it is botli undisputed and conceded in tlie 
Uvîet on behalf of the défendant in error, that "ail the requirements of tho 
statute were complied with in the issuance of the bonds." Such évidence 
was excluded, nnder the view of the trial court that the invalidity of the 
bonds, for want of législative authoi-it,y was settled by a décision of the Su- 
prême Court of the state in référence thereto, and error is assigned, in 
various forms, to thèse ruiings upon the demurrers and offers and the excep- 
tions which were saved. 

In so far as the spécifie facts averred (and confessed by the demurrers) 
are deemed material for the purposes of this review, they are mentloned in 
the opinion. 

Victor Koerner and B. H. Canby, for plaintiff in error. 

R. J. Kramer and James J. Rafter, for défendant in error. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The bonds in 
suit are executed on behalf of the town of Centreville Station, by the 
superviser and town clerk, to borrow money for improvements, under 
the purported authority of an act of the Illinois Législature, approved 
June 23, 1883, which appears as section 20, in 3 Starr & C. Ann. St. 
1896, c. 121, p. 3559, par. 20. This act is entitled as one "in regard to 
roads and bridges in counties under township organization," and au- 
thorizes the issue of bonds "by the superviser and town clerk, acting 
under the direction of the commissioners, when the commissioners 
désire to expend on any bridge or other distinct or expensive work 
on the road, a greater sum of money than is available to them by 
other means," upon pétition, vote, and proceedings specified. Issu- 
ance under this act is expressly stated on the face of the bonds, to- 
gether with récitals that the superviser and town clerk were acting 
therein, "under the direction of the commissioners of highways of said 
town, to borrow money to build distinct and expensive improvements 
on the highways of said town, pursuant to a vote by ballot at a spécial 
town meeting" (mentioned in détail), and other proceedings are 
recited in conformity with ail requirements of the act referred to and 
certain constitutional provisions. Authority for issuing the bonds 
thus appeared from the récitals, so the rule upheld in Lincoln v. Iron 
Co., 103 U. S. 412, 416, 26 L. Ed. 518, and County of Clav v. Societv 
for Savings, 104 U. S. 679, 586, 36 L. Ed. 856, is plainly applicable, 
namely, that the holder in such case can rest, primarily at least, upon 
the presumptions arising from the récitals, and the burden of show- 
ing want of authority is cast upon the défendant, if provable in any 
view. The particular improvements intended or made out of the 
fund thus raised are not specified in the récitals, and surely no pre- 
sumption arises that they were beyond the statutory authorization. 
The first count, therefore, stated prima facie liability, and was not 
demurrable, even on the assumption that such liability to this holder 
was open to contest for invalidity in fact. 

The plaintiff in error, however, is a bona fide holder of the bonds 
for value, under the averments, and, unless its standing is impeached 
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as such holder, the rule is settled beyond controversy in the fédéral 
jurisdiction that the municipality is bound by the récitals in the bond 
when vested with législative authority to issue bonds for the purpose 
recited. In the leading case of Commissioners of Knox Co. v. Aspin- 
wall, 21 How. 539, oiS, 16 L. Ed. 208, the doctrine was thus pro- 
nounced, and it is reaffirmed in a uniform Une of décisions (coUated in 3 
Notes U. S. Rep. 897), including the récent case of Stanlv Co. v. Coler, 
190 U. S. 437, 450, 23 Sup. Ct. 811, 47 L. Ed. 1126. Consequcntly. 
inquiry is not open, by way of défense, whether the improvements 
for which the money was borrowed and expended were strictiy within 
the meaning of the act referred to, as the nature of the improvements 
does not appear from the récitals. Although the purchaser of the 
bonds is chargeable with notice of the terms of the législative au- 
thority, he is not bound to ascertain the regularity of the municipal 
action thereunder, in the face of thèse récitals and their conclusive 
import, under the doctrine stated. 

The contentions on which the rulings and judgment against the 
plaintifï in error rest are substantially thèse: (1) That the improve- 
ments intended and effected out of the bond fund were beyond the ob- 
jects authorized by the act; and (2) that décisions of the state Suprême 
Court and Appellate Court to that efifect, which are cited, establish 
the want of authority for the issue of bonds. The décisions referred 
to are St. L., A. & T. H. R. R. Co. v. People ex rel., 200 111. 365, 367, 
65 N. E. 715, and Town of Stites v. Wiggins Ferry Co., 97 111. App. 
157, 159. While the fîrst-mentioned case relates to this issue of bonds, 
and both cases involve interprétation of the statutory authority, both 
are subséquent to the issue and sale of the bonds in controversy, 
and are thus inoperative to govern the rights of the plaintiflF in error, 
in any view under the authorities. Burgess v. Seligman, 107 U. S. 
20, 33, 2 Sup. Ct. 10, 27 L. Ed. 359, and 10 Notes U. S. Rep. 446 ; 
Folsom V. Ninety-Six, 159 U. S. 611, 624, 16 Sup. Ct. 174, 40 L. Ed. 
278 ; Stanly Co. v. Coler, 190 U. S. 437, 444, 23 Sup. Ct. 811, 47 L. 
Ed. 1126. This rule appears to be recognized, to a limited extent, 
in the brief for défendant in error, but it is contended that the dé- 
cisions referred to are entitled to great weight, at least, as expres- 
sions of the State law. In so far as statutory construction and policy 
are determinative of the issue, it is of the utmost importance and well 
settled that state décisions, which are generally controlling, are in any 
aspect strongly persuasive when like questions are involved in the 
fédéral courts of co-ordinate jurisdiction. But in any view of the 
décisions cited, they are plainly inapplicable hère, under the afore- 
mentioned doctrine, which protects the bona fide holder from a dé- 
fense, opposed to the récitals in the bonds, that the législative au- 
thority was not exercised in conformity with the statutory terms as 
interpreted by the courts. 

The main reliance in support of the judgment is the case of St. L., 
A. & T. H. R. R. Co. v. People, supra, relating to the bonded in- 
debtedness in controversy, and we are of opinion that the conclusions 
in that case are inapplicable for another reason. It arose upon the 
appeal of a taxpayer from a judgment of the'county court for a de- 
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linquent "road and bond tax," levied on account of the same bonded 
indebtedness involved in the présent suit, and the yalidit_v of the in- 
debtedness was çhallenged, without the présence of bondholders. It 
was submitted upon stipulated facts that the bonds were voted and 
issued "to construct of rock and macadam four différent public roads 
in said town under section 20 of thè act," referred to, and plainly 
failed to show that several "distinct and expensive improvements 
on the highways" were contemplated and made, as stated, net only 
in thèse bonds, but in the proceedings ofïered in évidence. The con- 
clusion there reached, therefore, that bonds so issued and the tax 
levy to pay interest thereon were without authority of law, may well 
stand as unquestionable under the facts so submitted, but is in no 
sensé binding against the bondholders, or upon the state of facts ap- 
pearing in the présent record. Indeed, the opinion in that case im- 
plies, at least (page 367 of 200 111., and page 716 of 65 N. E.), that 
such distinct and expensive improvements as are indicated in thèse 
récitals are within the meaning of the statute; and they certainly 
cannot be treated as excluded under that ruiing, if otherwise appli- 
cable. Discussion of the appellate court décision in Town of Stites 
v. Wiggins Ferry Co., supra, is unnecessary, as the narrow con- 
struction of the statutory authority there adopted, if not inconsistent 
with the first-mentioned opinion, can, in no view, disturb the rights 
of the plaintifï in error previously acquired. 

We are satisfied that the first count sufRciently states the cause 
of action, and that error is well assigned for the ruiing which sus- 
tains demurrer to such count. So the second count was not demur- 
rable, though facts are averred which do not enter into the prima 
facie case. The plaintiff in error was entitled to recover upon the 
évidence received, and the finding and judgment contra were erro- 
neous. 

The judgment is reversed, and the case remanded, accordingly^ 
for further proceedings not inconsistent with this opinion. 



QUIGLEY et al. v. SPENCER STONE CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,179, 

1. OoNTRACTs — Construction — Mtjtualitt. 

Complainants entered Into a contraet by which they agreed to furnisfr 
to the receivers of a railroad coinpany 100,000 cubic yards of stone ballast 
to be cnished by them and dellvered on board cars fumished by tUe re- 
ceivers at the rate of 400 yards daily. The receivers agreed to furnlsh 
tbe railroad tracks necessary for the eonvenient and economlcal prose- 
cution of the work and transportation for men, and to pay for the stone 
on nionthly estimâtes made by their engineer, who was also made sole 
arbiter of any diff^ences that might. arise ; the contraet providing that 
complainants should hâve no right of action thereon, except such as 
mlght be found to exist under the terms of bis final certiflcate. It also 
provided that, in case of complainants' failure to comply with Its terms 
as to quallty of matCTial or rate of delivery, it might be canceled by the 
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reeeivers on 10 days' notice. Held, that sueh rontMct was nintual, and 
bound the reeeivers to take and pay for the full quanti ty of 100,000 yards 
If furnished in accordance with its terms. 

[Ed. Note. — Mutuality in contracts, see note to American Cotton 011 
Co. V. Kirk, 15 0. 0. A. 543.] 

2. EQUITY JCRISDICTION — SuiT FOR BbEACH OF CONTRACT. 

Complainants, having a contract to furnisli a certain quantity of stone 
ballast for a rallroad, to be delivered in daily installiuents, transferred 
the same to one of the défendants, who assumed their obligations there- 
under and purchased their machinery and the use of their quarries and 
tracks, agreeing to pay therefor in installments from the proeeeds of the 
contract. Such défendant assigned hls contract to his codefendant, whicb 
assumed his obligations to complainants thereunder, took possession, and 
carried on the work for a short time when it abandoned the same, and 
both défendants joined in a notice of a rescission of the contract with 
complainants. Hcld that, on an allégation of the insolvency of the first 
défendant, complainants were entitled to maintain a suit in equity 
against both défendants to reeover their damages sustained by the breach 
of the contract, as their only adéquate remedy. 

3. Sale— Suit to Recovbe Price— Waiveb op Seoueitt. 

A seller may maintain a suit in equity to reeover the price of the 
thing sold from a second purchaser who has assumed the oblij;ation to 
pay such price, notwithstanding his rétention of title as security or his 
taking a bond from the first purchaser, where neither afCords him an adé- 
quate remedy. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellants' bill alleged that on September 13, 1899, they entered into 
a written contract with the reeeivers of tbe Kansas City, Pittsburgh & Gulf 
Railroad Company, wherein they agreod to crush and load upon cars for the 
reeeivers 100,000 cubic yards of stone ballast of a specifled grade "at the 
rate of 400 cubic yards per day until tbe completion of this contract," tor 
the price of 50 cents (reduced on October 21, 1899, to forty-eight cents) per 
cubic yard, and wherein the reeeivers agreed to furnish the rallroad tracks 
"neeessary for the convenient and economical prosecution of the work" (the 
grading and bridging to be done at appellants' expense), to furnish free trans- 
portation over their lines "for the men, teams, tools and material neeessary 
to be used npon the work," and to pay tbe agreed priée upon monthly esti- 
mâtes of the résident engineer of the reeeivers, less 10 per cent, reserved "until 
the completion of the contract," and wherein it was mutually agreed that upon 
appellants' failnre to comply with the contract, "either as to quality of 
material furnished or rate of deiivery," the reeeivers should hâve the right 
to cancel the contract upon giving appellants 10 days' notice and appellants 
thereupou should hâve no right of action for damages, that appellants should 
bave no claim for damages for the reeeivers' failure to furnish sufflelent cars 
if they had made reasonable efforts to furnish them, that the monthly esti- 
mâtes should be subject to correction in the "final certificate" of the résident 
engineer, and that the résident engineer should be the sole arbiter of contro- 
versles respecting quality, amount or time of dellveries, and that appellants 
Bhould h.ive no right of action except such as might be found to exist under 
the terms of the final certificate; that after the exécution of the contract 
appellants supplied tbemselves with quarries, machinery, supplies, and work- 
men, and began and continued the work contemplated until June 18, 1900 ; 
that on June 12, 1900, appellants entered into a written contract with ap- 
pellee Bine, wherein they licensed Elue to use their quarries, buildings, and 
sidings during the time required to exécute the contract with the reeeivers, 
employed Blue to carry out that contract for the compensation of 48 cents 
per cubic yard, and sold him their machinery and supplies at certain priées, 
and wherein Blue agreed to complète the contract with the reeeivers, to pay 
appellants for the use of the quarries tive cents per cubic yard for ail stone 



88 143 FEDERAL REPORTEE. 

taken and furnished to the receivers or to third persons, and to pay appel- 
lants $2,000 on delivery of the machinery and supplies and the balance in 
installments on the 20th of each month "in amounts equal to six cents 
for each enbic yard of stone quarried and crushed during the preceding 
month," and wherein It was mutually agreed that their eontraet might be as- 
signed, but without releasing either, that tltle to the machinery should net 
pass to Blue until the purchase price was fully paid, and that each party 
should give the other a $5,000 bond wlth sureties for the faithful performance 
of thelr reciprocal obligations; that on June 18, 1900, the machinery inven- 
torled $5,208.16 and the supplies $3,324.85, Blue paid appellants $2,000 and 
took possession, and on the same day Blue assigned his eontraet with appel- 
lants to appellee Spencer Stone Company, which eompany thereupon eutered 
Into possession of the quarries, machinery, and supplies, and assumed the 
exécution of appellants' eontraet with the receivers ; that on June 18, 1900, 
appellants, relying on thelr eontraet with Blue, discharged their employés, 
and appellants would hâve carried out thelr eontraet with the receivers if 
they had not relied upon Blue's doing so; that the stone eompany continued 
the work until August 11, 1900, \^hen Blue and the stone eompany served a 
vvritten notice on appellants that they reseinded the eontraet on account 
of fraudulent misrepresentations by appellants, and the stone eompany quit 
the work and abandoned possession of the quarries, machinery, and sup- 
plies; that appellants bave thereby lost thelr royalty of flve cents per cubic 
yard on 94,720 yards of crushed stone ; that appellants will lose $7,500 in ex- 
cess of the amount to be pald by the receivers in ' completing the work; that 
Blue Is Insolvent, and appellants are entitled in equity to hâve the stone 
eompany pay thera the balance of the purchase price of the machinery and 
supplies, and also their royalties on 94,720 cubic yards, and also the loss 
they will sustain in completing the eontraet wlth the receivers. The blll 
further alleged that the abandoned machinery and supplies were llable to 
damage from exposure, decay, and theft, and that a caretaker or receiver 
should be appointed. (On agreement of the parties the court appointed a 
caretaker, who subsequently, under orders of the court, sold the machinery 
and supplies, realizing $4,002.34 abore expenses. Appellants were the pur- 
chasers, and the court on March 4, 1901, confirmed the sale and accepted 
appellants' bond to account for the purchase priée), 

Appellees demurred to parts of the bill and answered the remainder. The 
demnrrer was addressed to the alleged causes of action for royalties on 94,720 
cubic yards undelivered, and for $7,500 which would be lost in completing 
the eontraet with the receivers. The demurrer was sustained. The answer 
set up alleged fraudulent misrepresentations by appellants which would 
justify the rescission of the eontraet. The master found the part of the bill 
that was answered to be true and the allégations of the answer to be false. 
As a conclusion of law, based on the conditlonal sale of the machinery and 
on the eontraet provision that deferred payments for the machinery and sup- 
plies should be made "in amounts equal to six cents for each cubic yard of 
stone quarried and crushed during the preceding month," the master found, 
on the theory that the eontraet between appellants and the receivers was void 
for lack of mutuality, that appellees had already paid appellants ail they 
were entitled to receive. 

Francis B. James, for appellant. 
Smiley N. Chambers, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

In sustairiing the partial demurrer and in entering a decree upon 
the master's report, the court adopted appellees' contention that the 
eontraet between appellants and the receivers was void for lack of 
mutuality because the receivers were not bound to take and pay for 
the 100,000 cubic yards of stone ballast. 
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The intention of the parties, as it is fairly and faithfully gathered 
from the entire instrument, is the pôle star of interprétation. The re- 
ceivers exacted of appellants a covenant to crush and put on the re- 
ceivers' cars 100,000 cubic yards of ballast "at the rate of 400 cubic 
yards per day until the completion of this contract." The re- 
ceivers, in turn, covenanted to furnish the railroad tracks "necessary 
for the convenient and economical prosecution of the work," the 
grading and bridging to be done at appellants' expense. That is, the 
receivers were to bear ail other expenses, such as rails, ties, etc., in 
constructing such sidings and quarry tracks as were necessary. 
Necessary for what ? For getting out 5 or 500 cubic yards of ballast ? 
No; "for the convenient and economical prosecution of the work." 
What work? The only work that had been mentioned, the work tha* 
was the subject-matter about which the parties were negotiating, the 
work of getting out "100,000 cubic yards of stone ballast at the rate 
of 400 cubic yards a day" until completed. The receivers furthei 
covenanted to furnish free transportation for ail "men, teams, tools, 
and machinery necessary to be used upon the work" — the same work. 
They further agreed to pay the stipulated price upon monthly esti- 
mâtes, less 10 per cent, reserved, "until the completion of the con- 
tract." We think it clear from thèse express provisions that the 
receivers impliedly covenanted to take and pay for the 100,000 cubic 
yards, and that the contract was mutually obligatory upon the par- 
ties — upon appellants to furnish and upon the receivers to accept and 
pay for the whole quantity. This conclusion, in our judgment, is 
made inévitable by a considération of the further provisions of the 
contract. If the receivers were taking a mère option, terminable at 
will, why should they hâve been solicitous to provide a 10 days' notice 
of cancellation for appellants' failure to deliver 400 cubic yards a 
day of the specified quaHty? Why require that the monthly estimâtes 
be subject to correction in the "iinal certificate"? Why protect them- 
selves so carefully as to the quality and measure of the entire 100,000 
cubic yards by constituting the résident engineer the arbiter of dif- 
férences? The only intention to be gathered is that the receivers 
should be liable for damages if they failed to accept and pay for 
the 100,000 cubic yards, provided appellants faithfully performed the 
contract on their part. St. Louis & Denver Land Co. v. Tierney, 5 
Colo. 583; Bangor Furnace Co. v. McGill, 108 111. 656; Morier v. 
Moran, 58 111. App. 235; Black v. Woodrow, 39 Md. 194; Baker Co. 
v. Merchants' Ice Co. (Sup.) 37 N. Y. Supp. 276. 

The contract between appellants and the receivers was not deprived 
of mutuality by the provision that the receivers' engineer should be 
the arbiter of controversies respecting quality, amount, or time of de- 
liveries, and that the appellants should hâve no right of action except 
such as might be found to exist under the final certificate. Such 
provisions are common in building and construction contracts. The 
architect or engineer is required to act in perfect good faith in making 
his certificate ; and, if he does not, the builder or contracter may re- 
cover without the certificate. 3 Page on Contracts, art. 1467. 

The stone company assumed Blue's obligations to appellants. But 
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there was no privity pf contract betvveen appellants and the stone 
Company. So, appellants could sue the stone company only in equity, 
where Blue could be brought in to answer as to his insolvency and 
the fact of his assignaient to the stone company. National Bank v. 
Grand Lodge, 98 U. S. 123, 25 L. Ed. 75 ; Keller v. Ashford, 133 U. 
S. 610, 10 Sup. Ct. 494, 33 L. Ed. 667; Willard v. Wood, 135 U. S. 
309, 10 Sup. Ct. 831, 34 h- Ed. 210; McKee v. Union, 159 U. S. 
317, 16 Sup. Ct. 11, 40 L. Ed. 165. 

There was no adéquate remedy at law. True the appellants might 
liave retaken the machinery under their réservation of title as a se- 
curity for the debt. But the value of second-hand machinery, less 
wear and tear, would not be likely to equal the purchase price plus 
interest. As the agreement to pay the purchase price was uncondition- 
al, appellants had the right to waive the return of the machinery, treat 
the contract as an executed sale, and recover the agreed price. 1 Me- 
chem on Sales, art. 615. It is also true that appellants might also 
hâve prosecuted an action at law on Blue's $5,000 bond. But the un- 
paid balance of the purchase price of the machinery and supplies was 
$6,533.01, without interest; and this leaves out of view the items of 
damage to which the demurrer was sustained. Plainly the only 
remedy that was adéquate to the situation was to bring ail the mat- 
ters into one suit in equity. 

This équitable right was not destroyed by Blue's joining the stone 
company in the attempted rescission. Their action was wrongful, was 
an attempted fraud upon appellants, and from it no équitable rights 
should accrue to them or either Further, as between appellees, there 
was no attempt by the stone company to rescind its assumption of 
Blue's obligations. Their notice was on the basis that Blue had in- 
curred no obligations. And, finally, if the notice were to be con- 
strued as a rescission by the stone company of its obligations to Blue, 
there was no considération for the release, and in an action at law 
by Blue against the stone company on its assumption the nudum pac- 
tum would be no défense. 

The balance of the purchase price of the machinery and supplies 
was to be paid in monthly installments. But when appellees, on Au- 
gust 11, 1900, repudiated the contract, they committed a breach on 
account of which appellants were entitled to sue at once. Roehm v. 
Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. On that part 
of the complaint which was atiswered appellants are entitled to $6,- 
533.01, with 6 per cent, interest from August 11, 1900, less crédits, 
as partial payments, of the amount received by appellants on account 
of the stone company's partial performance of the contract with the 
receivers and the $4,002.34 left in appellants' hands on March 4, 1901, 
as the proceeds of the caretaker's sale. 

The demurrer to parts of the bill should be overruled and appel- 
lants permitted to show the amount of légal damages, if any, which 
they hâve sustained by the stone company's failure to complète the 
contract with the receivers. 

No part of the costs in the way of the caretaker's charges and ex- 
penses should hâve been taxed to appellants. The gênerai costs 
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should be taxed to appellees, apart from those that may accrue on the 
hearing respecting further damages, and in that respect the costs 
should abide the event. 

The decree is reversed, with the direction to proceed in accord- 
ance with this opinion. 



STATE BANK OF CHICAGO v. COX. 
(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,184. 

1. Fédéral Courts — Jtjeisdiotion — Amount in Controveest. 

Where the déclaration in a suit iu the fédéral courts contained the com- 
moa counts and a spécial count, each alleging the amount in con- 
troversy to be $ô,000, and a verdict was directed in favor of plaintifC 
for more than $2,000, the necessary jurisdictional amount sufficiently 
appeared. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 897. 

Jurisdiction of circuit courts as deterrained by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Ïeunent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

2. Bankéctptcy— FiUNG Pétition— Effect. 

Banlir. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 [U. S. Comp. St. 
1901. p. 3451], provides that the formai titie of the bankrupt to the estate 
passes to the trustée by opération of law as of the date of the adjudica- 
tion, but subdivisions 4 and 5 aiso confer on the trustée title to property 
transferred in fraud of creditors and property vrhich prior to the flling 
of tlie pétition the bankrupt could by any means hâve transferred or 
which migbt hâve been levied on and sold. Held, that the filing of a 
banbi-uptcy pétition operated as a caveat against subséquent prooeedings, 
and hence that the trustée was entitled to recover money obtained by 
creditors by attachment between the date the banliruptcy pétition was 
filed and the adjudication. 

3. Same — Damages — Amount. 

Wliere défendant and another créditer of a bankrupt, after the flling of 
a baukruptcy pétition, Issued concurrent attachments of the bankrupt's 
property in Illinois, and were therefore required to prorate the pro- 
ceeds of such property as provided by 1 Starr & C. Ann. St. 1896, p. 466, 
c. 11, § 37, the bankrupt's trustée, on subsequently dffirming a sale of 
the property under such proceedings and sulng in assumpsit, was only 
entitled to recover as against défendant the amount actually received 
by it 

In Error to the Circuit Court of the United States for the Eastern 
Division bi the Northern District of IlHnois. 

This is a suit in assumpsit, by the trustée in baukruptcy, to recover as- 
sets of the bankrupt which were appropriated by State Bank of Chicago, 
plaintiiï in error, tlirough attachment and garnishee process, pending the 
proceedings in baukruptcy ; and the writ of error is from the judgment, upon 
verdict, for $2,692.36 against the banlc. The baukruptcy proceedings were 
in the District Court of the United States for the Western District of New 
York, against Muskoka Lumber Company, a New York corporation, upon pé- 
tition for involuntary baukruptcy filed August 20, 1901 ; and adjudication as 
a bankrupt was entered May 1, 1902. On .lugust 21, 1901, the plaintiff in 
error commenced attachment proceedings against the bankrupt, in the cir- 
cuit court of Cook oounty, 111., under which property of the bankrupt was 
seized and certain of its creditors were served with garnishee process. The 
John S. Owen Lumber Company followed with another attachment, through 



92 143 FBDERAL KEiPOBTËB. 

the same attorneys, returnable at the same term, and thus became a pro- 
ratlng attachment creditor under tbe Illinois statute. Section 37, c. 11, 1 
Starr & C. Ann. St 1896 (2a Ed.). Through the attacliment on the part of 
the plaintiff in errer the eheriff collected $286.13 and the garnishees paid 
$2,014.52. Of this aggregate It appears that the share actually receivèd was 
$1,902.78; tlie remainder being costs and pro rata share of the other at- 
tacJiing créditer. The trustée In banlcruptcy brought the présent action, 
agalnst the plaintiff in errer alone, May 11, 1903, no claim having beeu flleci 
or appearance entered on its part in the banlcruptcy proceedings, and varions 
questions of pleading were raised, which involve no substantial controversy 
not otherwise presented for review, aside from jurisdictional features which 
are referred te in the opinion. Upon Issues joined, with the substantial facts 
undisputed, the case was trled and resulted in a verdict, directed by the court, 
against the plaintiff in errer for the entire amount so reaiized and interest, 
witheut déduction for the share of the proratlng attachment 

Lewis W. Parker, for plaintiff in error. 
Wm. Ritchie, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). Error is as- 
signed for want of jurisdiction in the Circuit Court — that tbe requi- 
site amount was not involved in the controversy — and the right to 
entertain the suit must be ascertained before inquiry is open upon the 
merits. The déclaration contains the common counts and a spécial 
count, and each states the amount and value involved to be $5,000. 
In the spécial count it is averred, in substance, that the plaintiiiE in 
error caused the seizure of money and goods of the bankrupt and ap- 
propriated to its own use the money and proceeds of the goods of 
the value and to the amount of $5,000, and recovery of that amount is 
sought as for an implied promise to pay the trustée thereupon. The 
bona fides of the valuation and claim exceeding $2,000 for the prin- 
cipal sum recoverable is not only manifest in the contentions on the 
trial, but the right to such money was upheld in the rulings of the 
trial court and directed verdict. Thus the utmost of jurisdictional 
tests, under ail the authorities, is fairly met, and it is immaterial to that 
inquiry whether tjie plaintiff succeeds or fails in such recovery. Barrv 
V. Edmunds, 116 U. S. 550, 561, 6 Sup. Ct. 501, 39 L. Ed. 729'; 
Schunk V. Moline, Milburn' & Stoddard Co., 147 U. S. 500, 504, 13 
Sup. Ct. 416, 37 L. Ed. 255; Scott v. Donald, 165 U. S. 58, 89, 17 
Sup. Ct. 265, 41 L. Ed. 632; Kunkel v. Brown, 39 C. C. A. 665, 667, 
99 Fed. 593 ; Turner v. Southern Home Building Ass'n, 41 C. C. A. 
379, 386, 101 Fed. 308; Board of Commissioners v. Vandriss, 53 
C. C. A. 192, 198, 115 Fed. 866. 

The questions arise for review therefore: (1) Whether the trustée 
in bankruptcy establishes a right of recovery; and, if so (2) whether 
the true measure of damages was awarded. As the material facts 
are undisputed, the inquiry is within narrow compass, if not other- 
wise free from difficulty. 

1. Upon the first question the contentions are twofold: (1) That 
under the présent bankruptcy act (Act July 1, 1898, c. 541, § 70, 30 
Stat. 565 [U. S. Comp. St. 1901, p. 3451]), the trustée is vested 
with title to the property of the bankrupt, "as of the date he was ad- 
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jndged a bankrupt," so that he cannnot recover for property 
theretoforc attached and sold; and (2) that in any view, if such at- 
taching créditer obtained no greater percentage than other creditors 
of like class, the proceeds were not recoverable as a préférence. The 
attachment processes under considération were instituted in Illinois 
on the day following the commencement of the bankruptcy proceed- 
ings in New York, but both attachment and appropriation of the pro- 
ceeds were prior to the adjudication of bankruptcy, and the first- 
mentioned proposition is thus fairly involved. 

The gênerai purposes and scope of bankruptcy enactments, to take 
and administer ail of the assets of the bankrupt for pro rata distri- 
bution to the unsecured creditors, is well recognized. In conformity 
with this view the provisions of the présent act, alike with those of 
the former acts, are uniform— from section 1, cl. 10 (30 Stat. 544 — 
[U. S. Comp. St. 1901, p. 3418]), to and including section 70, cl. 5, 
in fixing the date when the pétition was filed as the time bankruptcy 
jurisdiction is established over the property then possessed by the 
bankrupt, as the date from which the séquestration of property be- 
comes operative and with référence to which the validity or invalidity 
of the various transactions aiïecting the estate must be ascertained. 
As well remarked by Mr. Chief Justice Fulier, speaking for the Su- 
prême Court, in Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. Ct. 
269, 46 L. Ed. 405 : 

"It is as true of the présent law as it was of that of 1867 that the fliing 
of the pétition is a eaveat to ail the world, and in effect an attachment and in- 
junetion (Bank v. Sherman, 101 TJ. S. 403, 25 L. Ed. 866), and on adjudica- 
tion title to the hankrupt's property beeame vested in the trustée (sections 
70, 21e, 30 Stat. 565, 52 [U. S. Comp. St. 1901, pp. 3451, 3430]). with actual 
or construetive possession, and placed in the custody of tlie bankruptcy court." 

In this court the view is clearly expressed in the opinion by Judge 

Jenkins, in Re Rodgers, 60 C. C. A. 567, 578, 125 Fed. 169 : 

"The iiling of the pétition, followed by seizure and by adjudication in 
bankruptcy, Is a seizure of the property by the law for the beneflt of credit- 
ors, and an appropriation of it to the payment of the debts of the bankrupt. 
It is a seizure of the property by légal process, equal in rank to and of the 
same force and efCect as by exécution or attachment." 

In other words, it is the established doctrine that bankruptcy pro- 
ceedings are in rem, and when commenced ail of the property then 
held by the bankrupt or for his use (aside from exemptions) is sub- 
jected to the jurisdiction of the bankruptcy court, and that, when 
bankruptcy is adjudicated, the séquestration reaches ail such property 
at least, and becomes operative from the institution of proceedings, 
as "a eaveat to ail the world," preventing interférence by attachments 
or other means in dérogation of the interests of the estate. In re 
Pékin Plow Co., 50 C. C. A 257, 259, 112 Fed. 308; Chesapeake Shoe 
Co. v. Seldner, 58 C. C. A. 261, 264, 122 Fed. 593 ; Loveland's Bank- 
ruptcy (2d Ed.) 366; Collier on Bankruptcy (5th Ed.) 553. While 
title rests in the bankrupt up to adjudication, and in form until a 
trustée qualifies, it is subject to the pending séquestration, and no 
rights can be acquired thereunder which are not equally amenable. 
The formai title of the bankrupt to the estate passes to the trustce 
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(section 70a) "by opération of law" as of the date of adjudication, 
but the trustée is vested as well under subdivisions (4) and (5) 
with property transferred in fraud of creditors, and "property which 
prior to the fàling of the pétition" the bankrupt "could by any means 
hâve transferred" or which might hâve been levied upon and sold. 
Thus the narrow construction of the first-mentioned provision, which is 
sought for escape from liability for the plain violation of the act 
through the seizure in question, not only ignores thèse succeeding 
and comprehensive clauses, but it would nuUify the terms and entire 
policy of the act for the protection of creditors against spoliation of 
estâtes subject to bankruptcy proceedings. 

We are clearly of opinion that such rights of action, arising out of 
transactions prohibited by the act, vest in and are enforceable by the 
trustée, unafïected by the date when the légal title passes from the 
bankrupt to the trustée. In re Pékin Plow Co., 50 C. C. A. 257, 259, 
113 Fed. 308; In re Garcewich, 53 C. C. A. 510, 513, 115 Fed. 87; In re 
Breslauer (D. C.) 121 Fed. 910, 914; Chesapeake Shoe Co. v. Seldner, 
58 C. C. A. 261, 265, 123 Fed. 593. The question is not raised in Clarke 
V. Larremore, 188 U. S. 486, 33 Sup. Ct. 363, 47 L. Ed. 555, but the 
recovery affirmed in that case could rest on no other view. 

In référence to the further contention that the proceeds of the at- 
tachment and sale gave the plaintif! in error no percentage upon the 
indebtedness to it beyond that received by other creditors, and thus 
no préférence in fact, it is sufficient to remark that the alleged cause 
of action does not rest upon the provision relating to préférences, but 
upon the prohibited seizure and appropriation of property of the es- 
tate vested in the court of bankruptcy for administration. Whether 
the amount realized was more or less than the percentage which 
might otherwise hâve been awarded the creditor cannot enter into 
considération. 

2. The second objection to the verdict and judgment, as predicated 
on an erroneous measure of damages, must be sustained. In this action 
the tort was waived for the unlawful seizure and sale of the property 
and the trustée sued in assumpsit; thus afifirming the sale and rest- 
ing on the implied promise to pay over the proceeds. The gênerai 
rule is well settled in such case, and is substantially conceded, that re- 
covery is limited to the amount realized. Morrison v. Rogers, 2 
Scam. 317, 319; McDonald v. Brown, 16 111. 32, 33; De Clerq v. 
Mungin, 46 111. 112, 114; Jones v. Hoar, 5 Pick. 285, 290. The 
amount, however, for which the plaintiflf in error is charged by the 
verdict, includes both the amount received by it and the share appor- 
tioned to the other attaching creditor, under the provisions of section 
37, c. 11, of Illinois statutes (1 Starr & C. Ann. St. 1896, p. 466), 
which requires such division between concurring attachments. In 
support of such award of the entire proceeds the gênerai rule is in- 
voked which makes one wrongdoer (through attachment or other- 
wise) so liable, notwithstanding others joined in the wrong and shared 
in the proceeds. We are of the opinion that the rule referred to is 
inapplicable to the case of concurring attachments under this statute, 
in any view of the efïect of waiving the tort. The plaintifï in error 



had no part in nor control over the other attachments. Proceeding în- 
dependently it cannot be held answerable for the attachments which 
followed, with enforced division of proceeds, nor through the fact 
that ail employed the same attorneys. 

Under tlie undisputed facts the verdict, as directed, was in excess 
of the liability of the plaintiff in error, and error is well assigned 
thereupon. Ail other assignments are overruled, and for the reason 
stated the judgment is reversed, with direction to grant a new trial. 



TOLEDO, ST. L. & W. R. CO. v. GORDON. 

(Circuit Court of Appeals, Seventli Circuit. January 2, 190C.) 

No. 1,206. 

1. Railboads — Removal of Tkespasseks feom Teains — Measuee of Caee Re- 

QUIEED. 

The only duty owing by tliose in cliarge of a railroad train to one 
wlio is on tlie train without rigbt is to abstain from wanton and reck- 
less injury to hini, when rightfully expelled ; b"ut that duty is imperative, 
and whether or not it was observed in any case dépends upon ail of the . 
circumstances involved, and is a question for the jury, where the ma- 
terial facts are in dispute under the évidence. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Rallroads, §§ 
878, 887. 

Rights of trespassers on trains, see note to Southern Ry. Co. v. Shavv, 
31 C. C. A. 78.] 

2. Same — Action foe Injuet to Teespasseb — Insteuctions. 

Instructions considered and approved, in an action against a railroad 
Company to recover damages for the lujury of plaintiff by being expelled 
by the conductor from a moving train of défendant in the night while 
passing over a trestle, plaintiff being on the train without right, where 
they in effect charged that to entitle him to recover he must prove by 
a prépondérance of évidence that, while the train was passing over a 
dangerous portion of the road, which was not known to plaintiff, the 
conductor, knowiug that fact, willfully and wantonly ejected plaintiff 
or compelled him to jump from the train by commands or threats or 
démonstrations of violence, such that a reasonably prudent man in a 
like situation would hâve yielded to them. 

3. Same — Exemplaby Damages. 

A raih'oad company cannot be held liable In punitive damages for the 
willful and wanton act of a conductor in wrongfully ejecting a tres- 
passer from one of its moving trains in a dangerous place causlng hij? 
injury, where the company neither authorized nor ratified the act ; and 
the fact that the conductor was not discharged prior to the trial of an 
action brought by the injured person to recover damages is not sufficient 
to constitute a ratification. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Rallroads, § 906.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

The défendant in error, George Gordon, was the plaintiff below and re- 
covered verdict and judgment against the Toledo, St Louis & Western Rail- 
road Company, plaintiff in error, in an action on the case for Personal in- 
juries, caused by expulsion from a railroad train. This writ of error is 
brought thereupon, and the alleged errors which are relied upon for reversai 
are (1) refusai of the court to direct a verdict of not guilty, (2) refusai of 
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Instructions requested by the plalntlff In error, and (3) an instruction to 
the jury that punitive damages couid be awarded. 

Tlie déclaration contained flve counts, but the court sustalned a demurrer 
to three and withdrew another from considération as unsupported by tlie 
évidence — tlius withdrawing ail counts whicli v^ere predicated on the rela- 
tion o£ passenger upon the train — and the case was submitted to the jury 
under the flfth count only, which charges, in effect, wanton and malicious 
expulsion from the train, vrlth violence, whiie crossing a trestle in darkness, 
and wilifully causing the injuries sustained by the défendant in error. In 
other words, the issues were submitted in the view that the injured party 
was on the train without authority and not entitled to carriage. 

The défendant in error, with flve other men, returning from the State Fair, 
arrived at Cowden Junction too late to catch a passenger train for Lerna, 
their destination. ïhe night was darli and rainy, and they waited in a lum- 
ber shed about au hour, when a freight train on the road of the plaintiff in 
error slowed up for the crossing, bound in the direction of Lerna, and the 
party entered upon the platforms of the caboose, Gordon and another at the 
rear platform, and the others at the front. They were discovered by the 
trainmen, soon after passing the crossing but the testimony is conflicting 
as to the terms of the altercation and violence used in the expulsion of 
Gordon ; or, as stàted in tbe brief for the plaintiff in error, "there is a wide 
divergence between tlie stories of Gordon and his witnesses and that of the" 
trainmen. Thèse facts, however, are well established: That the conductor 
insisted upon their jumping from the train while in motion and refused to 
stop to let Ihem ofC; that the night was extremely dark and stormy; and 
that the expulsion of the défendant in error occurred upon a hîgh trestle, 
oausing his fall and serious injury. The conflict is in référence to détails of 
the insistence — the extent of violence In language, threats, or force, rather 
than the facts of eommand and threat. On behalf of the défendant In error 
the testimony plainly tends to prove that the conductor was extremely violent 
in language and threats, from which physical violence was apprehended, at 
least, in the expulsion of Gordon ; that it was too dark for the latter to dis- 
cover, and he did not know, that the train was on or near the trestle; and, 
that Le jumped from the step in fear of actual force on the part of the con- 
ductor, supposing the place to be reasonably safe and on the level. 

The instructions refused and given, on which error is assigned, are suffl- 
ciently mentioned in the opinion. 

Chas. A. Schmettau, for plaintiff in error. 
James Vanse, Jr., for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The primary 
contention, that the plaintiff in error was entitled to a peremptory 
instruction in its favor, is untenable, as we believe, in any view of the 
issues of fact under the rule which governs the expulsion of any 
person from a railroad train when no contract duty exists. In the 
absence of the relation of carrier and passenger, it is well settled that 
the only duty then owing one who is oh the train without right is 
"to abstain from wanton or reckless injury to him" (Purple v. Union 
Pacific R. Co., 51 C. C. A. 564, 114 Fed. 123, 129, 57 L. R. A. 700), 
when rightfully expelled, but that duty is imperative. Whether it 
is justly observed in any case dépends upon ail the circumstances in- 
volved — the conditions under which removal was imposed, and not 
alone the extent of violence in its enforcement. When an issue of fact 
fairly arises under the testimony, whether the conduct on the part 
of the railroad Company was wanton and reckless in expelling a tres- 
passer from the car, wilifully exposing him to imminent danger and 
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harm, the solution is for the jury under proper instructions and not 
for the court. It is true that another issue may arise in such case, 
in référence to the conduct of the injured party, whether, without 
physical compulsion, he may not hâve acted voluntarily, and assumed 
the risk of jumping from the car, in the face of recognized danger 
(vide Bosworth v. Walker, 37 C. C. A. 403, 83 Fed. 58), which 
is equally a question of fact for the jury, if the testimony is not con- 
clusive one way or the other. Without needless comment on the 
testimony in the présent record, we deem it suffîcient to remark that 
neither version of the transaction authorized a directed verdict in 
favor of the plaintifif in error. 

The instructions under which the case was submitted to the jury, 
upon the issue of the alleged willful and wanton conduct on the part 
of the conductor, clearly defined that issue, and are not open to com- 
plaint on the part of the plaintifï in error. A single exception, which 
is preserved to that portion of the charge, in référence to the au- 
thority of the conductor, is plainly without merit. 

Upon the further issue, the instructions do not specifically define 
what may constitute a voluntary act of the injured party and assump- 
tion of risk, but the jury were instructed, in plain and repeated terms, 
that the burden of proof was upon the plaintifï (below) to establish 
ail the allégations; and it was specifically stated that he must prove 
by the prépondérance of évidence "that while the train was moving 
over a dangerous portion of the road, the conductor, knowing that 
fact, willfully and wantonly ejected the plaintifï from the train, the 
plaintifï not knowing the danger of the location," to authorize a ver- 
dict in his favor; also that the proof must establish "that the con- 
ductor hère knew of the trestle and the plaintifï did not know of the 
dangerous location of the train, and the conductor compelled the 
plaintifï to jump ofif by commands or threats or démonstrations of 
violence, and that those commands or threats or démonstrations of 
violence were such that a reasonably prudent man in a like situation 
would hâve yielded to them and would hâve jumped ofï." We are 
satisfied that no réversible error was committed in this branch of the 
instructions, and that the jury were well advised and cautioned for 
their considération of the évidence, under thèse issues, or in any view 
of the burden of proof, without préjudice to the plaintifï in error. 

In référence to the several instructions requested on behalf of the 
plaintifï in error and denied by the court, aside from one relating 
to exemplary damages, to be considered separately, discussion in 
détail is deemed unnecessary. Those pressed for considération, which 
are not plainly covered by the gênerai instructions, are numbered 
3, 4, 5, 7, 10, and 15. Of the first five, it is sufficient to remark that 
each relates to the act of the plaintifï in error in jumping from the 
car, and instructs, in efïect, that he cannot recover if his act was vol- 
untary. No. 3 instructs against recovery, if warned by the conductor 
not to get off while on the trestle, and No. 4 that, even if told to get 
ofï, he would not be justified in doing so on the trestle, but had the 
right to disobey such order, when compliance exposed him to obvions 
danger. No. 5 instructs that, if he knew, or exercising reasonable 
143 F.— 7 
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care could havç^ knowo of the péril, he was not bound to obey the 
command ; and, : unless he thus left the train, justified in fearing 
and in actual fear of, a vicions assault, he could not recover for the 
injury. No. 7 defined obédience to such command, when the danger 
of obeying is pçrceivecî and obvions, as "essentially a voluntary act" 
for the conséquences of which there can be no recovery. No. 10 in- 
structs that he could not recover, though ordered to leave, if "it was 
optional with him whethpr to get off or not," and he deliberately made 
the attempt. Upon thèse requests a gênerai observation sufficiently 
supports the ruiing,of the trial court. In so far as either assumes 
to instruct that Gordon was not entitled to recover, if he was warned 
or was chargeable with knowledge of the danger incurred, such in- 
struction was fuUy covered by the gênerai charge. The further re- 
quests, defining, in the language of authorities cited, voluntary action 
which would defeat recovery, if given without modification adapted to 
the évidence, would tend to mislead the jury, and their refusai was not 
erroneous. With the jury expressly instructed that the défendant in 
error must fail of recovery, unless the prépondérance of évidence 
estabUshed, not only that he was compelled by the conductor to jump 
from the moving car, when the night was dark and stormy, but that 
the conductor knew they were on the dangerous trestle and the de- 
fendant in error did not know "the danger of the location," surely 
the utmost burden authorized under the rules was thus discharged. 
Whether the command to leave the train was accompanied with 
physical force does not impress us to be essential under the issue of 
fact thus framed and found by the verdict, and we are of opinion that 
error is not well assigned for déniai of such requests; nor for déniai 
of request No. 15, which was sufHciently included in the gênerai 
charge. 

The remaining question for review arises upon request No. 21, for 
an instruction that exemplary damages cannot be recovered, and the 
instruction which was given instead, that the jury were entitled, in 
their discrétion, to award "punitive damages." Under the décision 
in Lake, Shore, etc., Ry. Co. v. Prentice, 147 U. S. 101, 107, 13 Sup. 
Ct. 261, 37 L. Ed. 97, the instruction so given was erroneous and pre- 
sumptively harmful. In this court the rule thus settled is exemplified 
and followed in Pittsburgh, C, C. & St. L. Ry. Co. v. Russ, 6 C. C. A. 
597, 57 Fed. 822, 826, Also, see, notations in 12 Notes U. S. Rep. 
297. As remarked in the leading authority first mentioned, the dé- 
cisions contra in various state courts are disapproved, and this rule 
is adopted: The principal must respond in full compensatory dam- 
ages for injury wantonly,caused by an agent in the line of his employ- 
ment, but not for exemplary damages, unless the wrongful act in 
question was authorized or ratified by the principal. Comment on 
the line pf cases thus disapproved is unnecessary, and it is not open 
to question that the allowance of exemplary damages was réversible 
error. It would, indeed, be a harsh rule — harsh in its effect on ail 
employés — that would hold a railroad company to hâve ratified the 
employé's act merely because before trial the employé was not dis- 
charged. Such rule would put their continued employment in jeop- 
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ardy every time an accident occurred, not because the employé was 
shown to hâve been guilty of wanton conduct, but because the rail- 
way Company stood in danger that wantonness might be estabhshed. 
In référence to the case of Bass v. Chicago & Northwestern Ry. Co., 
43 Wis. 654, 669, 672, 24 Am. Rep. 437, cited as supporting the in- 
struction, within the doctrine of ratification, it may well be remarked 
that no such issue of fact was submitted to the jury by this instruc- 
tion, as in that case; and were it assumed, without se intimating, 
that the peculiar circumstances which there appeared, including two 
prior trials, were sufficient évidence of ratification to uphold the ver- 
dict, nevertheless the évidence in the présent record is plainly insuffi- 
cient to establish, as a conclusion of law, that the alleged wanton 
acts of the conductor were ratified by the plaintiiï in error. 

The judgiTient is reversed, for error in such instruction, and the 
cause remanded for a new trial. 



CARTER V. NEW ORLEANS & N. E. R. CO. 

(Circuit Court of Appeais, Fifth Circuit January 24, 1906.) 

No. 1,460. 

1. Cakkiebs— Interstate Commerce— Discbimination—Sueeman Act— Viola- 

tion— Actions — Limitations— State Statutes. 

Ann. Code Miss. 1892, § 2741, providing that actions to recover a for- 
feiture or penalty on a pénal statute shall be brought within one yçar, 
lias no application to an action in tlie fédéral court against a common 
carrier to recover damages for discrimination in violation of Act Gong. 
Feb. 4, 3887, c. 104, §§ 2, 8, 24 Stat. 379, 382 [U. S. Comp. St. 1901, pp. 
3155, 3159] providing that for a violation of the terms of the act the 
carrier shall be liable to the persons injured for the full amount of 
damages sustained, and for a reasonable eounsel or attorney's fee to be 
taxed by the court. 

2. Same. 

Such action was governed by Rev. St § 1047 [U. S. Comp. St 1901, p. 
727], providing that no suit or prosecution for any penalty or forfeiture 
accruing under the lavvs of the United States shall be malntalned, ex- 
eept as otlierwise specially provlded, unless commenced within five years 
from the time when the penalty or forfeiture accrued, etc. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

S. A. Witherspoon, for plaintiff in error. 
Jno. W. Fewell, for défendant in error. 

Before PARDEE, McCORMICK, and SHËLBY, Circuit Judges. 

FARDEE, Circuit Judge. This is a suit for damages brought in 
the Circuit Court of the United States for the Southern District of 
Mississippi. The damages claimed are alleged to be the resuit of the 
violation by the défendant in error of sections 2 and 8 of the act regu- 
lating commerce, Act Feb. 4, 1887, c. 104, 24 Stat. 379, 382 [U. S. 
Comp. St. 1901, pp. 3155, 3159]. Section 2 of said act prohibits any 
common carrier engaged in Interstate commerce by any spécial rate. 
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rebate, drawback, or other device, to charge, demand, collect, or re- 
ceive from any person greater or less compensation for any services 
rendered or to be rendered, than from any person for whom it does a 
like and contemporaneous service in the transportation of a like traffic, 
under substantially similar circumstances and conditions. 

Section 8 of the act provides that if the common carrier shall violate 
the provisions of section 2, it shall be hable to the persons injured 
thereby for the fuU amount of damages sustained in conséquence of 
such violation of the provisions of the act, and also for a reasonable 
counsel or attorney's fee, to be fixed by the court. 

After demurrer overruled and answer filed, the défendant below 
filed a plea of the statute of limitations, and alleged that the cause of 
action did not accrue within one year next before the bringing of said 
action, and said action is barred by the statute of limitations of one 
year, under section 2741 of the Annotated Code of Mississippi of 1892, 
which reads as follows : 

"Action for penalty eommeneed In one year. — Ail actions and suits for any 
penalty or forfeiture on any pénal statute brought by any person to whom 
the penalty Or forfeiture is given, in whoie or in part, shall be commeuced 
within one year next after the offense was committed, and not after." 

To the plea of the statute of limitations, the plaintiflf in error de- 
murred on the grounds that the plea sets up no défense to the 
cause of action. That the action is one for damages resulting to the 
plaintifï from the acts of the défendant, and is not a suit for any 
penalty or forfeiture under any pénal statute, and therefore section 
2741 of the Annotated Code of Mississippi of 1892 has no application ; 
because this section of the Mississippi Code is a limitation of acts and 
suits for forfeitures and penalties in the state courts, and not in the 
fédéral courts; and because section 1047 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 727], is the law fixing 
the limitation of actions for penalties or forfeitures accruing under the 
laws of the United States. The demurrer to the plea of the statute 
of limitations was overruled by the court, and, the plaintiff failing to 
plead further, final judgment was rendered by the Circuit Court in 
favor of the défendant, and the suit dismissed. Thereupon the 
plaintifï below sued out this writ of error and assigns for error that 
the court erred in overruling the demurrer of the plaintifï to the plea 
of the statute of limitations interposed by the défendant, and that the 
court erred in rendering final judgment against the plaintifï and in 
dismissing said suit. 

Conceding that, in the absence of any provision of the act of Con- 
gress creating a liability fixing a limitation of time for commencing 
actions to enforce it, the statute of limitations of a particular state 
wherein the action is brought is applicable (McClaine v. Rankin, 179 
U. S. 158, 25 Sup. Ct. 410, 49 L. Ed. 702), we do not think that sec- 
tion 2741 of the Mississippi Code applies in the présent case. If the 
action is remédiai pnly — that is to recover statutory damages — the 
terms of that section exclude its application. If the action is one for 
a forfeiture or penalty, and the act creating the liability fixed no limit 
of time for commencing the action to recover the penalty, then section 
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1047 of the Revised Statutes of the United States seems to cover the 
case. The said section is as follows : 

"No suit or prosecutlon for any penalty or forfeiture, pecuniary or other- 
wise, acerulng under the laws of the United States, shall be maintained, ex- 
cept in cases where It is otherwise specially provided, unless the same is com- 
menced within flve years from the time when the penalty or forfeiture ac- 
crued : Provided, That the person of the offender, or the property liable for 
such penalty or forfeiture, shall, within the same period, be found within 
the United States; so that the proper process therefor may be instituted and 
served against such person or property." 

The contention of the défendant in error is that the section 1047 
only applies to actions for forfeitures and penalties brought by the 
United States, and the argument is that the other sections of the same 
chapter of the Revised Statutes deal only with government prosecu- 
tions, and that it is the settled poHcy of Congress to leave ail civil 
actions brought by one person against another to be controlled by 
the statutes of limitations of the several states. To support this con- 
tention counsel rely upon the remarks of Mr. Justice Brown in Camp- 
bell V. Haverhill, 155 U. S. 618, 15 Sup. Ct. 217, 39 L. Ed. 280, which 
was an action to recover damages for the infringement of a patent, and 
upon the opinion of Judge Clark in City of Atlanta v. Chattanooga F. 
& P. Co. (C. C.) 101 Fed. 900, which was an action to recover damages 
under the Sherman trust act, and hère conceded not to hâve been a 
suit to recover a penalty. 

It is to be observed that the section 1047 was originally enacted as 
the fourth section of an act entitled "An act in amendment of the 
acts respecting the judicial System of the United States," approved 
February 28, 1839 (Act Feb. 38, 1839, c. 36, 5 Stat. 321), and is there 
disconnected from àll spécifie offenses and regulating acts and in terms 
covers the présent action, if it be one for a penalty, as though made 
for it, and that the proviso means, as held by Judge Lowell in United 
States v. Brown, 2 Low. 267, Fed. Cas. No. 14,665: 

"That in suits for pecuniary penalties there must hâve been, within the 
five years, an opportunity for personal service on the défendant, and In suits 
for spécifie forfeitures there must hâve been a possibility of seizing the prop- 
erty, within the same period." 

In Adams v. Woods, 2 Cranch, 336-339, 2 L. Ed. 297, which was 
an action of debt brought to recover a penalty, Chief Justice Marshal, 
in commenting on the limitation act (Act April 30, 1790, c. 9, 1 Stat. 
119), said: 

"It Is contended that the prosecutions limited by this law, are those only 
which are carried on in the forra of an Indictment or information, and not 
those where the penalty is demanded by an action of debt. But if the words 
of the act be examlned, they will be found to apply, not to any particular 
mode of proceeding, but, generally, to any prosecution, trial or punishment 
for the ofCense. It is not declared that no indictment shall be found nor 
information filed for any offense not capital, nor for any fine or forfeiture 
under any pénal statute, unless the same be instituted within the two years 
after the commission of the offense. In that case the act would be pleadable 
only in bar of the particular action. But it Is declared, that 'no person shall 
!>e prosecuted, tried, or punished;' words which show an intention, not merely 
io limlt any particular form of action, but to limit any prosecution whatever. 
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"It Is true that gênerai expressions may be restrained by subséquent par- 
tieular words wliieh show that in tbe intention of the Législature, those gên- 
erai expressions are used in a particular sensé, and the argument is a strong 
one which contends that the latter words describing the remedy imply a re- 
striction on those which précède them. Most frequently they would do so. 
But in the statute under considération, a distinct member of the sentence 
describing one entire class of offenses, would be rendered alinost totally use- 
less by the construction insisted on by the attorney for the United States. 
Almost every fine or forfeiture under a pénal statute may be recovered by 
an action of debt as well as by information ; and to déclare that the informa- 
tion was barred while the action of debt was left without limitation would 
be to attribute a caprlciousness on this subject to the Législature, which 
(!ould not be accoùnted for; and to déclare that the law did not apply to 
eases on which an action of debt is maintainable would be to overrule ex- 
press wçirds and to give the statute almost the same construction which it 
would récelve if one distinct member of the sentence was expunged from it. 
In this particular case the statute which créâtes the forfeiture does not de- 
scribe the mode of demanding it ; consequently, either debt or information 
would lie. It would be singular If the one remedy should be barred and the 
other left unrestrained." 

In Stimpson v. Pond, 2 Curt. 502, Fed. Cas. No. 13,455, which was 
an action of debt brought to recover penalties for marking the word 
"patent" on an unpatentéd article, it was held that the fourth section 
of the act of Febraary 38, 1839 (5 Stat. 322), now section 1047, was 
applicable. 

In United States v. Henry Maillard and Oscar Mussinan, 4 Ben. 
459, Fed. Cas. No. 15,709, which was a suit brought to recover the 
value of certain forfeited merchandise, it was contended that the 
United States was not embraced within the fourth section of the act 
of 1839, because not expressly named therein; that to bind them by 
the limitation of that section would bar them of a right, and would 
violate the principle of public policy that the government is not to 
be prejudiced by the négligence of public offiçers to whose care the 
public interests are coniided, and that it is a settled principle that the 
government is never barred by an act of limitation unless named 
therein. Citing United States v. Knight, 14 Pet. 301, 315, 10 L. Ed. 
465. But the court held that under the plain language of the section 
the act was applicable to actions brought by the United States on the 
ground that the court cannot ingraft on a statute of limitations an 
exceptioç^ which the statute itself does not make. And see Raymond 
V. United States, 14 Blatchf. 51, Fed. Cas. No. 11,596. 

In Hatch v. The Boston (D. C.).3 Fed. 807-810, which was a suit 
to recover a penalty under section 4465, Rev. St. [U. S. Comp. St. 
1901, p. 3046], as follows: 

"It shall not be lawf ul to take on board of any steamer a greater number 
of paçsengers than is stated in the oertiflcate of Inspection and for every vio- 
lation of this provision the master or owner shall bè llable to any person 
suing for the same to fortelt the amount of the passage money and ten dol- 
lars for each passenger beyo'ïid the number allowed." 

In which case itjwas decided that by section 1047, Rev. St., five years 
from the time when the penalty for forfeiture occurred is the limita- 
tion of such suits or prosecutions, and this whether thé action is in 
personam or in rem. We see no good reason to ingraft on section 
1047 an exception which the statute itself does not makeJ 
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The judgment of the circuit court is reversed, and the cause is re- 
manded, with instructions to sustain the demurrer to the plea of the 
Mississippi statute of Hmitations of one year, and otherwise proceed 
according to law. 



In re ELLIS et al. 

ELLIS et al v. HARKNESS & TOWLER et al. 

(Circuit Court of Appeals, Sixtli Circuit. February 15, 1906.) 

Nos. 1,4SG, 1,487. 

BANKBTJPTCT INVOLUNTAET PbOCKEDISGS— PETITIONEES HaVIXG PeOVABLE 

Claims. 

A subcontractor tias no provable claim against a building contracter 
which entitles him to join in a pétition in involuntary bankruptcy against 
sucti contracter under Banlir. Act. July 1, 1898, c. 541, § 59b, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3445], for work and material for which 
the contraetor bas not yet been paid by the owners furnished under 
a contract which provides that the liability of the contracter to the 
subcontractor for such labor and material shall only accrue after the 
owners shall hâve paid the contracter on account thereof, and also with 
respect to payments that the contraetor shail pay the subcontractor as 
the work progresses in the same proportion as he receives payment 
from the owners under the principal contract and the final payment 
when he receives final payment froni the owners and not before. 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of Ohio. 

Appeal from the District Court of tlie United States for the South- 
ern District of Ohio. 

Louis J. Dolle and Constant Southworth, for bankrupts. 
Otis H. Fisk, Kramer & Kramer, W. J. Overbeck, and Galvin & 
Galvin, for petitioning creditors. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is a pétition of alleged bank- 
rupts to review an order made by the District Court in a bankruptcy 
proceeding. An appeal was taken from the same order, but the 
matter will be considered upon the pétition. 

The alleged bankrupts, William H. EUis and Harry E. Kennedy, 
doing business as W. H. EUis & Co., are building contractors, and, 
among others, had the contracts for the construction of the large office 
buildings known as the "Ingalls Building," in Cincinnati, and the 
"Harrison Building," in Columbus, Ohio. Three of their subcon- 
tractors, Harkness & Towler, the Gem City Boiler Company, and 
Voightmann & Co., alleging that they had provable claims amount- 
ing respectively to $55.01, $299, and $1,793.93, in ail exceeding $500, 
petitioned that EUis & Co. be adjudged bankrupts, averring the latter 
were insolvent and had committed an act of bankruptcy. EUis & Co. 
answered, denying they were insolvent, denying they had com- 
mitted an act of bankruptcy, and, after describing the origin of the 
claims relied on, denied any indebtedness to the petitioners or that the 
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latter had any provable daims. A hearing was had before the District 
Court upon the pleadings and évidence, on the sole question whether 
the petitioners had provable claims authorizing them to act and the 
court found they had. There is no dispute as to the facts, which 
are conceded. While the court made no finding of the facts, they are 
stated in the pétition for review, and appear with sufficient clearness 
in the pleadings and évidence. The question for décision is one of 
!aw. In re Taft, 133 Fed. 511, 66 C. C. A. 385. 

Ellis & Co. constructed the Ingalls Building in Cincinnati, at a 
contract price of $450,000, and the Harrison Building in Columbns, 
at a contract price of $300,000. In each case the owners refused to 
make the last payment under the contract, and suits were brought 
by Ellis & Co. in the state courts at Cincinnati and Columbus, for 
$90,918.39 on account of the balance due on the Ingalls Building, 
and for $94,000 on account of the balance due on the Harrison Build- 
ing. Two of the petitioning creditors, Voightmann & Co. and the 
Gem City Boiler Company, were subcontractors on the Ingalls Build- 
ing, and the third, Harkness & Towler, a subcontractor on the 
Harrison Building. The contracts for the construction of thèse build- 
ings each provided that the contract price should be paid upon cer- 
tificates of the architects to be issued monthly at the rate of 50 per 
centum of the value of the material on the ground, and 90 per centum 
of the value of the work in place, the final 10 per centum of the con- 
tract price not to be paid until, in the case of the Harrison Building, 
30 days, and, in the case of the Ingalls Building, 60 days, after the 
work should be completed, approved by the architects, and accepted 
by the owners. Each of the subcontracts upon which the petitioners 
found their claims had attached to and made a part of it a copy 
of the contract for the entire building, and each contained substan- 
tially similar provisions respecting the liability or obligation of the 
contracter and the payment of the contract price. 

Taking for illustration the contract with the Gem City Boiler Com- 
pany, the obligation or liability of the contracter was thus limited and 
defined : 

"The party of the second part [the subcontractor] agrées that the per- 
formance of this agreement shall proceed under the direction of the party 
of the first part [the contractor], and that every order made by the 'own- 
ers' affecting the work, material and labor herein contracted for, shall hâve 
the same blnding force and effect upon the party of the second part [the 
subcontractor] that It or they may hâve upon the party of the flrst part 
[the contractor], and that the liability of the party of the flrst part [the 
contractor] to p'ay for such material and labor shall only accrue after such 
material shall hâve been placed In position and the 'owners' shall hâve paid 
the party of the flrst part [the contractor] on account of such material, 
work and labor." 

And the payment of the contract price was thus regulated: 

"The party of the flrst part hereto, In considération of the promises and 
agreements of the party of the second part, as herein set forth, and in con- 
sidération of the due performance thereof, doth hereby agrée to pay to the 
said party of the second part the sum ot three thousand ($3,000.00) dollars 
In the following manner, that Is to say: It will pay to the party of the 
second part a sum of money equal to 50 per cent, of value of material on 
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ground and 90 per cent of value of work In place per centum for ail labor 
and material which bas been placed in position and for which payment bas 
been made by Baid 'owners' to sald party of the flrst part, except the last 
payment, which the said party of the flrst part shall pay when it shall re- 
ceive final payment for the labor and material performed hereunder, at which 
time it will pay to said party of the second part tlie balance due under this 
agreement" 

As to the amount of the claims, that of the Gem City Boiler Com- 
pany is concededly for the retained 10 per cent, alone. Those of 
the other petitioning creditors include also some small disputed items 
not approved by the architects. It is admitted witli respect to each 
that the owners hâve not yet paid the contractor for the labor and 
material covered by the claim. The question for considération is, 
therefore, whether a subcontractor bas a provable claim against a 
contractor for work and material for which the contractor has not 
yet himself been paid by the owners, under a contract which pro- 
vides that the liability of the contractor to the subcontractor for such 
material and labor shall only accrue after the owners shall hâve paid 
the contractor on account tnereof, and which further provides, with 
respect to payments, that the contractor shall pay the subcontractor 
a sum of money equal to 50 per cent, of the value of the material 
on the ground, and 90 per cent, of the value of the work in place, 
for ail labor and material which has been placed in position, and for 
which payment has been made by the owners to the contractor ex- 
cept the last payment, which the contractor shall pay when he shall 
receive final payment, and not before. 

Section 59b of the bankruptcy act of July 1, 1898, provides that: 

"Three or more creditors who hâve provable claims against any person 
which amount in the aggregate * * * to $500.00 or more * » • may 
fiîe a pétition tp bave hira adjudged a bankrupt." 30 Stat. 561, c. 541 (U. S. 
Comp. St. 1901, p. 3445). 

Provable claims are defined in section 63, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3447]), which provides among other things: 

"Debts of the bankrupt may be proved and allowed against his estate 
which are * * * (4) founded on open account, or upon a contract ex- 
press or implied." 

The claims in question are presented as claims upon accounts for 
material furnished and labor performed in the construction of the 
buildings mentioned. They are not, however, founded upon open 
accounts, but upon express contracts, being the subcontracts men- 
tioned ; and obviously whether they are provable claims dépends upon 
whether, at the time of the filing of the pétition, they were debts of 
the alleged bankrupts for which the latter were then liable and under 
obligation to pay. 

On the part of the petitioning creditors, it is insisted that, having 
donc the work and furnished the material covered by the claims, the 
contractor then became indebted to them under the contract for the 
value of the same, and the provisions referred to only postponed 
the time of payment; that the debt came into existence when the 
work was done and the material furnished, but the contract post- 
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poned its payment,.untU the owners should pay the contractor. We 
are; unabïe to take this view of the effect of the contracts. The con- 
ditions mentioned do nôt simply regulate payment, but limit liability 
under the contracts. The contractor was made an intermediary be- 
tween the owners and the subcontractor. Under the direction of 
the contractor, the subcontractor was to carry out the orders of the 
owners, and the Uability of the contractor was only to accrue after 
the material was in place and the owners had paid the contractor 
on account of it. 

A similar condition was annexed to payment. The contractor was 
not to pay till he had been paid. The owners had the right to re- 
tain 10 per cent, and not malce the final payment until a certain time 
after the entire work was completed and accepted. The contractor 
naturally incorporated similar conditions into the subcontract, limit- 
ing his liability to the value of labor and material in place for which 
he had been paid by the owners, and stipulating that he should make 
the last payment only when he had received final payment from the 
owners. The, contract governs, and under its terms he agrées to 
pay only for the labor and material for which he is paid. He assents 
to become thè médium of payment to the subcontractor, but assumes 
no independent liability. His obligation, his debt, is altogether dé- 
pendent upon the payments to him by the owners. This stipulation 
is doubtless a measure of protection. Such a contractor may not 
be able to pay until hè is paid, and therefore limits his liability ac- 
cordingly. Loveland on Bankruptcy, § 113 ; Wait on Eng. & Arch. 
Turis. §§ 342, 345, 412; Holdipp v. Otway, 2 Williams Saunders, 106; 
Clarke v. Watson, 18 Com. Bench Rep. N. S. 278; Wentworth v. 
Whittemore, 1 Mass. 471; Morgan v. Wordell, 178 Mass. 350, 59 
N. E. 1037, 55 L. R. A. 33; People v. Arguello, 37 Cal. ô24; Riggin 
V. Magwire, 15 Wall. 549, 21 L. Ed. 232; Dunbar v. Dunbar, 190 
U. S. 340, 33 Sup. Ct. 757, 47 E. Ed. 1084. 

It is not contended that the contractor has wrongfuUy colluded 
with the owners, or in any other way is responsible for the delay 
in making the final payments on thèse buildings. He is therefore en- 
titled to the protection of the contracts, under which, in our opinion, 
no liability on his part had then accrued, to pay for the labor and 
material in question. There being no liability, obligation, or debt, 
no provable claims existed. 

The order of the court below is reversed, and the case remanded, 
with directions to dismiss the pétition. 
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NATIONAL REFINING CO. v. WILMS. 

(Circuit Court of Appeals, Sixth Circuit. February 16, 1905.) 

No. 1,470. 

Mastee and Seevant — Injxjet dp Seevant — Unsate Appuance. 

Where, in the construction of an cil tank by défendant company, 40 
feet in heigtit, it was neoessary to build a scaffolding across tlie top, 
after tlie sides were completed, to liold tlie workmen and their tools 
while constructing the roof, and also as a support for a jack to lift 
and hold in place the steel rafters in the center until they were so se- 
cured as to be self-supportlng, it was the positive duty of défendant to 
make such scaffolding strong enough for both purposes and reasonably 
safe, not only as a place to work, but as an appliance to work with In 
constructing the roof; and it is liable for the death of a workman, 
who was killed by reason of the falling of the scaffold while belng 
used in the ordinary way, because of its négligent construction and in- 
sufficient strength. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, §207.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Blandin, Rica & Ginn (Ross & Kinder, of counsel), for plaintiff 
in error. 

Blackford & Blackford, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit for the wrongful 
death of the plaintifE's intestate, Willis, who was Icilled by the fall of a 
scafïold built and used in the érection of a large tank for the storage 
of oil. The scaffold was built by a tank carpenter and his assistant, 
especially employed for the purpose. Willis was employed to assist 
in riveting the tank. It was charged the scaffold fell because it 
was negligently constructed; that it was not reasonably safe, either as 
a place for the employés to work while erecting the tank, or as an 
appliance with which to work. The case was submitted to the jury, 
and there was a verdict and judgment for the plaintiff. In addition 
to the déniai of the court to direct a verdict for the défendant, the 
errors assigned are based on the refusai to give certain charges re- 
quested and on exceptions taken to portions of the charge given. 

There was testimony tending to establish the following facts : The 
tank to be constructed was circular in form, about 40 feet in diameter, 
and 40 feet high to the roof. The sides were of sheets of steel riveted 
together in rings. The roof was to be made of sheets of iron, sup- 
ported on iron rafters; the outer ends being riveted by angle irons 
to the top of the tank, and the inner ends coming together at the center, 
forming a shoe about 3 feet higher than the top of the sides. In con- 
structing the tank, it was necessary to build a shell scaffold, about 
5 feet wide, both on the inside and the outside of the tank. For each 
ring added to the shell as the work progressed upwards, it was nec- 
essarv to construct a new shell scaffold. The construction of the 
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tank was in the hands of one Hummel, as the représentative of the 
Company, who had full charge of the entire work. He employed a gang 
to erect the tank. WiUis was one of them. He assisted in the work 
of riveting. In addition he employed a tank carpenter, one Brown, 
with an assistant, to construct the scaffolds under his (Hummel's) 
direction, and he did so. When the sides of the tank were, completed, 
it was necessary to put on the roof, and Brown, acting under Hum- 
mel's orders, constructed a scafïbld or platform, extending from the 
shell scaffold on one side of the top of the tank to that on the other, 
for use in putting on the roof. This was made of three pièces of 
timber, 6 inches by 4, on which loose boards were laid. The center 
pièce was about 37 feet long and was spliced. The side pièces were 
each 8 or 10 feet from the center and were not spliced. To strengthen 
the center pièce, Brown built below it a V-shaped truss or brace, made 
of boards 6 inches wide and 1 inch thick. After this platform was con- 
structed, the adjustment of the rafters was begun. There were, in 
ail, 14 rafters. They were adjusted in order, beginning at a certain 
point and proceeding around the circular top of the tank. After 3 
were adjusted, it became necessary, in order to adjust the next, to 
furnish a support and lift for the inner ends of the rafters forming 
the central shoe. Accordingly, an oil barrel was placed on the scaffold 
near the center, on it a block, then a jack, and between the jack and 
the shoe another block. By putting a pressure on the jack, the inner 
ends of the rafters forming the shoe were held and lifted until the 
adjustment was made. Proceeding in this way, 11 of the rafters were 
thus adjusted, being riveted to the angle iron at the top of the sides and 
to the shoe in the center. At this point, with 3 rafters yet to be ad- 
justed, it was observed that the truss or brace under. the middle pièce 
of the scaffold had shifted or tilted, and was out of alignment some 
6 or 8 inches. Brown testified this was caused by the pressure of the 
rafters, Hummel's attention being called, he directed Brown to 
straighten the brace and Willis to assist him. Brown went below to 
get his tools. Willis, taking a rope, went out to the center of the 
scaffold and seated himself crosswise of the center pièce. Then the 
center pièce broke, the platform fell, and Willis was killed. 

There was expert testimony to the effect that it was necessary, in 
constructing a roof of this sort, to erect a central support, resting upon 
the ground, which would sustain the weight of the rafters until they 
could be adjusted and become self-supporting. Brown, the tank car- 
penter, testified that, virhile the work of placing the truss or brace 
under the scaffold was going on, he told Hummel of it, who said he 
thought it would be ail right just to put the timbers across without 
any support. Brown says he told Hummel he did not believe it vvas 
safe ; that a bearing should be built up in the middle, something in the 
shape of a derrick. Hummel answered it would be "too much ex- 
pense and material." When the V-shaped brace was found out of 
alignment, Brown says Hummel asked him why the scaffold would 
not carry the weight, and he told him it was because he had the weight 
on the roof. Hummel said he didn't think it would break. Brown 
told him it would if he kept the weight there. Then Hummel issued 
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instructions to straighten it. The deceased, Willis, was not Brown's 
helper. He worked on the outside of the shell, assisting in riveting. 
The shell of the tank being completed, he was doing nothing at the 
time he was directed to assist Brown. 

We think thèse facts, which the jury were at liberty to regard es- 
tablished by the testimony, were sufficient to justify the court in de- 
clining to direct a verdict for the défendant. It is truc that, if the 
scaffold was constructed for the sole purpose of holding the work- 
men and their tools, and during the progress of the work, because 
of an unexpected emergency, not within reasonable contemplation, 
was improperly used also as a foundation for the jack and its pres- 
sure, the négligence consisting solely in such use, no recovery could 
be had : for the négligence would be that of a fellow servant. In 
other words, if the scaffold was fît for the intended use, and was 
negligently used for an improper and unanticipated one, the company 
would not be liable. Maxfield v. Graveson, 131 Fed. 841, 65 C. C. A. 
595, 598. But, on the other hand, if the scaffold was erected, not 
only for the purpose of holding the workmen and their tools, but also 
of serving ae a foundation for the jack and its pressure, and through 
the négligence of Hummel it was not made strong enough, and broke, 
the Company would be liable; for the duty to make it strong enough 
for both purposes, and reasonably safe, not only as a place to work, 
but as an appliance to work with, in erecting the roof, would be a 
positive one, which could not be delegated, so as to relieve the master 
from responsibility. National Steel Co. v. Lowe, 127 Fed. 311, 63 
C. C. A. 229, 235; Chambers v. American Tin Plate Co., 129 Fed. 
561, 64 C. C. A. 129. If the jack supplied by the company through 
Hummel had proved defective and broken, and as a resuit a workman, 
without fault on his part, had been hurt, the company would hâve 
been liable ; for it was bound, as a personal duty, to f urnish a reason- 
ably safe appliance for raising and holding the rafters. The case 
of the scaffold, on which the jack rested, was in nowise différent. 
It, too, was an appliance for the same purpose and came under the 
same rule. 

Now, the question of fact as to the nature of the négligence which 
caused the accident, whether one of use or one of construction, was 
submitted to the jury under proper instructions, and the jury neces- 
sarily found that the négligence was in the construction, and not in 
the use, and that Hummel, as the direct représentative of the company, 
should hâve anticipated the use and made the scaffold strong enough 
to bear it; negligently failing to do which, the company was liable. 
This disposes of the main question in the case, and furnishes the rule 
for the détermination of the others. 

The défendant made seven requests to charge. The court gave 
the first and second, refused the third, fourth, and fifth, and slightly 
modified the sixth and seventh. The applicable propositions of law 
contained in the third, fourth, and fifth are stated in the sixth and 
seventh, and in the gênerai charge. In addition, thèse requests contain 
statements of fact not established beyond dispute by the évidence. 
They were, therefore, properly refused. The sixth request was of 
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doubtful propriety, even as aided by the qualifications added by the 
court. The addition made to the seventh was intended to keep before 
the jury the distinction to which we hâve already alluded between 
négligence in construction and négligence in use, and in our opinion 
was not only proper, but necessary. The jury was instructed that if 
the négligence shown was only in the improper use of the scaffold — 
that is, only in the doing of a détail of the work of constructing the 
tank — the company could not be held liable, for the négligence would 
be that of a fellow servant; but at the same time it was cautioned 
that if the use could and should hâve been anticipated, and in spite 
of this an inadéquate and dangerous scaffold was constructed, not 
reasonably safe for the purposes contemplated, and the accident re- 
sulted as a conséquence, the company would be liable, for the duty of 
making such a scaffold reasonably safe was a positive and nondele- 
gable one. Thèse seem to be the only points which need discussion. 
The judgment is afifirmed. 



CINCINNATI, N. O. & T. RY. CO. V. COX, 

(Circuit Court of Appêals, Slxth Circuit February 6, 1906.) 

No. 1461. 

TBiAii — Reopening Case foe Fdetheb Evidence — Discrétion or Coubt. 

The refusai of a trial court on the second trial of an action to reopen 
the case to permit défendant to introduce an additional wltness, after 
the second argument had been made to the jury, held a proper exercise 
of Its discrétion; no sufficient showing of surprise or of diligence to 
procure the testlmony having been made to entitle défendant to the 
rlght elaimed. 

[Ed. Note.— For cases in point see vol. 46, Cent Dlg. Trial, §§ 159, 160]. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

W. L. Frièrson and Edward Colston, for plaintiff in error, 
D. F. Snodgrass and T. C. Latimore, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action for personal in- 
juries sustained by the plaintiiï below, while in the employ of the 
défendant railway company as a fireman. Through the breaking of 
the shaker bar, the plaintiff was thrown from a moving engine, re- 
ceiving severe injuries. It was charged that the shaker bar was de- 
fective, the handle bar not being securely fastened to the upright 
pièce; that a proper inspection would hâve disclosed this, but there 
was no such inspection. The case went to the jury, and there was 
a verdict and judgment for the plaintiff. A reversai is asked on 
several grounds : First, because the court refused to direct a verdict 
for the défendant; second, because the court, after the évidence had 
closed and the arguments begun, refused to permit the défendant to 
introduce a certain witness ; and, third, because the court should hâve 
granted a new trial for lack of the évidence of this witness. 
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1. The shaker bar is used to shake and loosen the ashes, cinders, 
and clinkers in the grate. It consists of an upright pièce and a handle 
bar. The upright pièce has a grate connection bclow and cornes up 
into the cab alongside the boiler. At the upper end it is connected 
with a handle bar, aiso called the shaker bar; the latter having jaws 
which fit on either side of the end of the upright pièce, and are 
fastened to it by a boit held in place by a nut. When not in use, the 
handle or shaker bar drops down against the upright pièce. When 
in use it is raised to a horizontal position and worked laterally. The 
accident occurred about 6 :15 o'clock on the evening of October 33, 
1903. The plaintiff and his engineer had been on the engine only that 
day, having been ordered to change to it at Oakdale about 5 :30 o'clock 
that morning. Before they left Oakdale at 6 o'clock, the engineer 
inspected the engine; but the testimony conflicts as to whether he did 
or did not inspect the shaker bar. He says that the running parts 
of the engine were ail the engineer was supposed to inspect thor- 
oughly, but that he did look at the shaker bar, and saw the nut which 
holds in place the boit. The plaintifï, on the other hand, says that he 
was in the cab during the inspection; that the engineer put in his 
time looking over the running parts and did not inspect the shaker 
bar, which was partially covered by the drip pan, or get into the cab, 
until they were about to leave. Both the engineer and the plaintifï 
used the shaker bar during the day. The plaintifï noticed it was 
loose, but not more so than other shaker bars. There was testimony 
that neither one nor two men could break the handle bar loose, if it 
was properly fastened to the upright pièce. This handle bar, when 
found after the accident, had one of its jaws bent or sprung about a 
quarter of an inch. The plaintifï, after being hurt, requested his 
fellow employés to préserve the shaker bar and broken pièces- — the 
boit and nut ; but the boit and nut were either never found or not pro- 
duced. 

The plaintiff and his engineer by orders "swapped" engines at Oak- 
dale the morning of October 23d, with Engineer Niles and his flre- 
man. Cross. The latter had had engine 6G3, on which the accident 
occurred, for a week or more preceding. This case was tried twice. 
On the first trial Niles and Cross were both still in the employ of the 
railway company, and neither was produced as a witness. On the 
last trial, Cross was out of the employ of the company and was pro- 
duced as a witness by the plaintifï. He testified that on the 18th 
of October, as they were leaving Chattanooga, he happened to "shake 
the grate" and the boit of the shaker bar fell out. Pie told the engineer, 
and got down and got the best boit he could out of a boit keg on the 
side of the track, and put it in so that he could shake the grate until 
he got back to Oakdale. This boit was smaller than the ordinary 
one. It came through about a half or three-quarters of an inch and 
had no "tap" on it. Although he reported the fact to Engineer Niles, 
nothing was done to repair the shaker bar, and it remained in that 
condition when he left the engine. 

During the course of the trial, both before and after Cross testi- 
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fied, counsel for the plaintiff repeatedly referred to Niles as one in 
the employ of the défendant who would make an important witness, 
whom the plaintiff had attempted to subpœna, and who should be 
produced, and indirectly charged the company with running him ofif. 
After Cross testified, no request was made by the défendant for time 
in which to produce Niles. The trial proceeded, and the witnesses 
for the défendant were examined, a motion for peremptory instruc- 
tions was submitted and overruled, and the arguments begun. The 
next morning, after the second argument was concluded, the défend- 
ant moved the court to be allowed to introduce Niles as a witness, sup- 
porting the application by the affidavit of its counsel, in which he 
stated that he was taken by surprise by Cross' testimony; that after 
hearing it he had sent for Niles, who was présent, and would disprove 
Cross' statements if permitted to testify. This motion was overruled, 
and an exception taken. This took place on April 8, 1905. The 
record made at the time does not show the ground of the court's 
action. After the verdict there was a motion for a new trial, which 
was heard upon affidavits filed by each side. The main ground was 
the refusai to permit Niles to testify. This motion was overruled in 
an opinion filed May 13th. In this, after commenting on the affidavits, 
the court announced the conclusion that the railway company and its 
counsel had not used due diligence in the préparation of their side of 
the case, pr they would not hâve been surprised by Cross' testimony. 
So the court dénies the motion for a new trial on the ground of sur- 
prise. But the court — having thus given a good reason for denying 
a new trial in order to permit Niles to testify ; in other words, having 
vindicated its exercise of the discrétion undoubtedly vested "in it to 
refuse to allow Niles to testify after the arguments had begun — - 
became reminiscent, and, in expïanation of its ruling during the trial, 
said it had refused to allow Niles to testify then because it did not 
think that "as a matter of law it could rightly permit the introduction 
of this évidence over objection of the plaintiff in the exercise of any 
power or discrétion vested in the court in that behalf." 

It is now contented that the court did hâve the power to permit 
Niles to testify, and for that reason the judgment should be re- 
versed. We agrée that the court had such power (3 Wigmore on 
Evidence, §§ 1878, 1879) ; but we think it did right in refusing to 
permit him to testify under the circumstances, and that the latter (the 
propriety of its action) is the question that was reserved by the record, 
and the only one. The exception taken at the time was to the déniai 
of the motion, not to a refusai to entertain it for lack of discretionary 
power, as in Pelton v. Spiro, 78 Fed. 576, 581, 24 C. C. A. 321; and 
if it was rightfully denied, the exception falls. That this is the only 
exception taken is apparent from the assignment of error, which reads 
as follows: 

"Error on the part of the court in refusing to allow the défendant to In- 
troduce witness J. B. Niles, which application was supported by the affi- 
davits of Charles R. Head and said Niles, after the évidence had. closed the 
evening before this application wns rnade ; the application belng made on the- 
arrival of Niles in Chattanooga from Somerset, Ky., the next morning." 
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It is unnecessary to discuss the assignment based on the refusai to 
instruct in favor of the défendant. There was testimony tending to 
establish the charge of negUgence, and the case was properly sub- 
mitted to the jury. 

The judgment is afïîrmed. 
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(Circuit Court of Appeals, Flfth Circuit January 30, 1906,) 

No. 1,466. 

Remotai, oï Causes — Fedebal Courts — Jubisdiction — Amoxtnt in Contro- 

TEBSÏ. 

Ann. Code Miss. §4287, deflnes what sliall amount to railroad extor- 
tlon, and section 4288 déclares that the party Injured may recover of the 
person or corporation guilty of extortion twice the amount of damages 
sustained by the overcharge or discrimination, as the case may be. Eeld 
that, where a déclaration against a railroad company for extortion mi- 
nutely alleged the overcharges clalmed, which amounted to $837.18, and 
the amount of the recovery on that account was alleged to be $1,674.36, 
the amount In controversy was not sufflclent to justify a removal of the 
cause to the fédéral court, though the déclaration also alleged that, by the 
railroad company's fallure to pay the damages alleged, plaintifC had 
been damaged in the sum of $2,500. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 130, 131. 

Jurisdietion of Circuit Courts, as determined by the amount in con- 
troversy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

This action was begun In one of the state courts of Mississippi. The déclar- 
ation, after statlng the venue and the term of the court in which it was 
brought, proceeds thus: "The Barataria Canning Company, plaintif! in this 
suit, by attomey, complains of the Louisville & Nashvllle Railroad Com- 
pany, défendants. In action of debt: For that, whereas, heretofore, to wlt, 
on and before the Ist day of January, 1900, it was operating and using a 
railroad known as the Louisville & Nashvllle Railroad, runnlng through the 
state of Mississippi from the state Une of Alabama through Biloxl, Harrison 
county, Miss., to the city of New Orléans, La., and having a connection and 
an interest In the lines of other rallroads in différent parts of the United 
States, for the purpose of carrying persons and property for hire and being 
then and there a public highway and common carrier for ail persons for tbe 
transportation of themselves and their property, and for passengers, frelght 
and cars, on the payment of a reasonable compensation to the railroad for 
Buch transportation. And, whereas, the Louisville & Nashvllle Railroad, or 
persons managing sueh railroad, did demand and receive more for the ser- 
vices rendered in the transportation of such freight than was allowed by the 
tarife of rates as flxed by said railroad company, or by the persons In control, 
with its approval, is guilty of extortion in the manner hereinafter stated 
rthen follow 36 spécifications, after which the déclaration proceeds]. And 
said plaintiff further avers that said défendant railroad company did then 
and there, as above stated, being a common carrier, receive from said plaintiff 
the sums of money above stated, amounting in the aggregate to the sum of 
$837.18 above the sum agreed upon by them for such transportation, con- 
trai-y to statute made and provided, thereby becomlng liable and indebted 
to the plaintifC in the sum of $1,674.36, being the penalty and amount of over- 
charging to be paid by the défendant railroad company to said plaintiff 
143 F.— 8 
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whenever requested bo to do. And, whereas, the said défendant rallroad 
Company, between the Ist day of May, 1900, and the Ist day of June, 1903, 
had reeeived eertfdn other sums of money, to wit, the sum of $837.18, to and 
t'or the use of said plaintifC, to be paid by said défendant railroad company 
to said plaintiff, when he, the said défendant, should be requested so to do, 
lias not as yet paid the said plaintiff the said sum bf $1,674.36, statutory 
damages above demanded, or any part thereof, but the said défendant rail- 
i-oad Company iias hitherto refused to do this, and still doth refuse, to the 
damage of the plaintiff in the sum of $2,500: Wherefore, he brings this suit." 

ïhe défendant applied to the state court for removal of the case Into the 
Circuit Court. The pétition, as far 'as material, is In thèse words : "Your 
I^etitioner, the Louisville & Nashville Railroad Company, shows to the honor- 
able court that it is the défendant in the above-entitled cause, and that the 
tuatter and amount in this cause exceeds the sum of $2,000.00, exclusive of 
iuterest and costs. That the controversy herein is between citizens of différ- 
ent States. That ail the plaintiff, the, Barataria Canning Company, was at 
the time of the commencement of this suit, has continued to be and still is a 
citizen of the state of Mississippi, and that your petifioner, the Louisville 
& Nashville Railrpad Company, was at the tIme of the commencement of 
this suit, and still Is a citizen of the state of Kentucky ; it being a corporation 
created and' organized under the laws of Kentucky, and having Its principal 
place of business therein." 

In the Circuit Court the plaintiff inoved to remand the case for want of 
jurisdiction, That motion was overruled, the case proeeeded to trial and re- 
sulted in a verdict and judgment in favôr of the défendant The plaintifC 
brought the case hère by writ of errer, and now assigns that the court erred 
in overruling the plaintiff's jnotion to ïemand this case to the Circuit Court 
of Harrlson county. Miss., where it was originally brought 

D. W. Harper and A. Y. Harper, for plaintiff in error. 
Gregory L. Smith, for défendant in error. 

Before PARDEE, McÇORMICK, and SHEEBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, an- 
nounced the décision of the court 

The record in this case fails to disclose such diverse citizenship 
as to confer jurisdiction on the Circuit Court. Knight et al. v. Lutcher 
& Moore Lumber Company, et al. (C. C. A.) ,136 Fed. 404. The 
amount of the extortion claimed in the déclaration is minutely and care- 
fuUy summèd up, shoWing' the aggregkte to be $837.18. The suit is for 
this amount and for the penalty provided by the statute of Mississippi. 
Section 4287 of the Annotated Code of Mississippi defines what shall 
be extortion, as applicable to this case, and the following section 
(4288) says: "The party injUred tnay recover of the person or cor- 
poration guilty of extortion tvvice the amount of , damages sustained 
by the overeharge or discrimination, as the case may be"- — and the dé- 
claration clearly states the amount of the recovery it seeks on this 
account, nâmely, $1,674.36. We tHink this minute and full and 
accurate statement of the damages pleaded cannot be affected by the 
concluding language of the déclaration to the effect that the railroad 
company has refused payment thereof to the damage of the plaintiff in 
the sum of $2,500. City of Baltimore V., Postal Telegraph Company 
(C. C.) ,62 Fed. 500. In the case just cited it appears that an action was 
brought by the city in the state court to recover a tax of $3 for each of 
509 telegraph pôles maintained in the street, but the déclaration con- 
cluded': "And plaintiff claims $10,000." Held, that the actual amount in 
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dispute was the amount of taxes, $1,018, and the Circuit Court could 
not take jurisdiction by removal. 

The judgment of the Circuit Court is reversed, with costs against 
the défendant in error and the case is remanded to the Circuit Court 
with instructions to proceed according to law and in conformity to the 
opinion of this court in this case and in the case of Knight et al. v. 
Lutcher & Moore Lumber Company et al., supra. 



SUN KWONG ON v. UNITED STATES. 

(Circuit Court of Appeals. Second Circuit Mareh 6, 1906.) 

No. 148. 

CuSTOMS DuTiES — Classification — Dccks' Eggs — Ecgs of Birds. 

Paragraph 549, Free List, § 2, c. 11, Tariff Act July 24, 1897, ?>0 Stat. 197 
[U. S. Comp. St 1901, p. 1683], relating to "eggs of birds," does not in- 
clude eggs of the domesticated duels, whlch are dutiable uuder paragrapU 
244, Schedule G, §1, 30 Stat 170 [U. S. Comp. St 1901, p. 1649], as 
"eggs, not specially provided for." 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The décision below, G. A. 5,966 (T. D. 26,151), affirmed the 
assessment of duty by the collecter of customs at the port of New 
York. 

The opinion of the board reads as follows : 

WAITE, General Appralser. The goods in this Importation are descrlbed 
In the Invoice as "sait eggs," and consist of ducks' eggs In the shell, packed 
in sait and inud. They were assessed for dutv at 5 cents per dozen under para- 
graph 244, Schedule G, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 170 [U. S. 
Comp. St 1901, p. 1649], which reads as follows: "244. Eggs, not specially 
provided for in this act, five cents per dozen." It is contended on behalf 
of the importer that the articles are properly exempt from duty under the 
provisions of paragraph 549, Free List, § 2, 30 Stat. 197 [U. S. Comp. St 1901, 
p. 1683], virhich reads as follows : "549. Eggs of birds, fish, and Insects : 
Provided, however, that this shall not be held to include the eggs of game 
birds or eggs of birds not used for food, the importation of which is pro- 
hlbited, except spécimens for seientific collections, nor fish roe preserved for 
food purposes." 

The testimony shows that the goods are the eggs of domesticated ducks, 
and were imported from China. The only witness produced at the hearing 
testifled that the ducks were kept about the house and were tame, and that 
the eggs are imported for food. It seems clear that the domesticated duck 
would itself be classifled as "poultry." It has frequently been held by this 
board that ordinary barnyard fowl, such as domestic chickens and geese, 
were not within the exemption of "birds and land and water fowls" in para- 
graph 494, Free List § 2, of the act (30 Stat. 196 [U. S. Comp. St 1901, p. 1681), 
belng more specifically provided for as "poultry" under paragraph 278, Sched- 
ule G, § 1, 26 Stat. 172 [U. S. Comp. St. 1901, p. 1652]. In re Moreau, G. A. 
166 (T. D. 10,516); In re Croley, G. A. 3,305 (T. D. 10,660; In re Jones, G. 
A. 5,103 (T. D. 23,616). It would seem to follow that the eggs of the domestic 
duck are not eggs of "birds," within the meaning of paragraph 549. That 
Congress intended paragraph 244 to eover eggs of poultry is confirmed by its 
position in the act. It is found in Schedule G, 26 Stat. 170 [U. S. Comp. St. 
1901, p. 1649], covering "agricultural products and provisions," and falls 
under the subdivision "farm and field products." It is obvions that, if para- 
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graph S49 exempts ducks' egga, It aiso exempts hens' egRS and eg!?i of other 
poultry. This would leave practically no eggs of commercial Importance for 
paragraph 244 to operate upon, as the only eggs not enumerated In paragraph 
B49 would be such eggs as tbose of reptiles, frogs, etc. Such a vlew la too 
absurd to be eutltled to serlous considération. • 

Counsel for the protestant cites T. D. 23,799, whlch pnbUshes for the In- 
formation and guidance of customs ofQcers an act of Ck>ngre88 approved Juna 
8, 1902 (32 Stat. 285, e. 983 [U. S. Comp. St Supp. 1905, p. 55]), remoylng 
the prohibition of paragraph 649 wlth référence to eggs of game blrds Imported 
for propagation; but we cannot see that thls statute bas any application to 
the merehandlse In thls case, which, as we hâve seen, Is not eggs of game blrds. 
We therefore hold that the goods In controversy are not specially provlded 
for In paragraph 549, and were rightfully assessed under paragraph 244 at 5 
cents per dozen. 

The protest is overruled, and the coUector's décision afSrmed. 

The foUowing is the opinion of the circuit court : 

"TOWNSEND, Circuit Judge. Décision afflrmed, on the opinion of the 
Board of General Appraisers." ,, 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importer. 
Henry A. Wise, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision affirmed, approving the opinion of the 
Board of General Appraisers. 



COLUMBIA WIKB CO. v. KOKOMO STEEL & WIRH CO. 

(Circuit Court of Appeals, Seventh Circuit October 3, 1905.) 

No. 1,077. 

L PATEWTS — INFRINGEMENT— IMPROVEMEKT PATEWT. 

The patentée of an Invention whlch, although for an Improvement 
only, Is of undoubted utlllty and constitutes a marked advance in the 
art, Is entltled to protection, not only against colorable changes, but also 
to the benefit of the doctrine of équivalents commensurate with the Inven- 
tion disclosed. 

[Ed. Note. — For cases In point, see vol. 88, Cent. Dlg. Patents, { 379.] 

2. Bame — Change in Fobm ob Abrangement or Pabts. 

A patentée Is entltled to protection against évasions of the wording of 

a claim In form or nonessentlal détails, where the substance of the In- 

rention, whlch Is unmlstakably disclosed In the claims and spécification, 

has been appropriated. 

[Ed. Note.— For cases in point see vol. 38, Cent Dlg. Patents, S 370.] 

S. 6AMK — iNTEBCHANGEABIXrrT OF PABTS. 

Interchangeability of parts in two machines Is not a conclusive test of 
Infringement, where In the alleged Infrlnglng machine the parts hâve 
merely been rearranged by transferrlng thelr différent functlons, whlle 
the principle of opération remains the same, and the recomblnatlon as 
a whole is the équivalent of that of the patent 

4. Oame— Protection aoainst Impboveb. 

The exclusive privilège of a patentée is to be protected to the full 
estent of his Invention and grant, equally against au improver and the 
gênerai public. 
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5. Same— Wire-Bakbing Machia'e. 

The Bâtes patent, No. 365,723, for a wire-barbing machine, in whicb 
three butterfly wheels are used in combination in deliverlng the wire f rom 
the barbing mechanism to the twisting and spooling mechanism, discloses 
patentable invention ; also held infringed by the machine of the Fredrich 
patent. No. 711,303. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The appellant, Columbia Wire Company, is the owner of letters patent 
No. 365,723, issued June 28, 1887, to A. J. Bâtes, and this appeal is from 
a decree dismissiug its bill for infringement thereof for want of equity. Tlu; 
patent spécifies, as the subject-matter of the invention, "improvements in wire- 
barbing machines," and the mechanism is a combination and arrangement of 
old means tn the art for making barbed wire, "in which short pointed barbs 
are eut from a wire, then coiled around one or both of the strand wires, and 
the strand wires flrmly twisted together and reeled upon a spool." In its 
gênerai structure, objects, and opération, the mechanism is not novel, and the 
only éléments of novelty claimed or involved in the suit are the combination 
of three so-called butterfly-wheels applied to the feeding means in the manner 
and for the objects described in the patent, so that elaborate spécifications 
therein of the various means employed in the machine as a whole are not 
essential for an understandlng of the issues. While the butterfly-wheel ap- 
pears in the prior art, no three-wheeled combination is disclosed prior to this 
patent. Thèse wheels are arranged between the coiling and the twisting-and- 
spooling means, and accomplish a great improvement In the speed and accuracj- 
of the production. The following drawing, exhibited at the hearing, clearly 
Indlcates the structure of this three-wheel combination: 




The structure and opération of thèse wheels respectively are thus wel! 
described iu the jippeUant's briel' : 

"The top wheel, the wheel, Cs, of the patent, Is an oscillating wheel, mounted 
on a swinging arni, C^, which is oscillated back and forth by a crank-roller, C. 
Kach forward swing of this wheel draws a certain length of wire forward, and 
at each back swing tlie wire tlius drawn forward is taken up by the wheels 
lielow and by the twister. The part of the strand wire back of the butter- 
fly-wheel tlierefore nioves intermittently, with periods of rest at which the 
barbs are eut and coiled on the strands, while the part of the strands in ad- 
vance of this wheel is taken up contlnuously by the spooler and twister and 
travels without stop. The middle wheel, C«, of the patent bas stationary bear- 
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ings, and the bottom wheel, E, of the patent is mounted on a j'ielding arm, Ei, 
backed by a spring, Vi, so that it will yleld towards and from the twister as 
the tension of the barbed wlre Increases or diminlshes. ïhe wire passes 
aroun^ thèse wheels In a zigzag manner and from the.lower wheel it passes 
to the twister. Eaeh forward swing of the top bu tterfly- wheel dravvs a cer- 
tain length of wlre forward through the barb-coiling mecbanistn. In so doiug 
it coacts in an Important way wlth the middle wheel, for as the strand wires 
pass forwardly around the top wheel and theu rearwardly around the middle 
wheel, the top wheel acts upon a bight or doubled portion of the wire, and will 
draw forward an amount of wire twice as long as the distance of its owu 
oscillation. The rotatlng butterfly-wheel below Is at the sametime also draw- 
ing the wlre forward at an equal rate, so that at each forward oscillation of 
the top butterfly-wheel four times the distance of its travel in length of wire 
is drawn through the machine. The patent spécification emphasizes this as 
important and says : 'Durlng each half rotation of the machine, while the 
barbs are being plaeed on the strand wires, It Is supplied with wire by the 
slack wire given out by the t-etutn vibration of wheel, 0^ ; and when wheel, O^, 
Is Vlbrated reversely to triké np the wire, wheel, Ce, is fed by drawing the wire 
around wheel, Co, at the teame time said wheel, C», is taking up, and thus 
during the time wheel, Co, is taking up wlre, wheel, G», bas drawn one-half 
the required feed around wheel, Ce, and as the wire Is passing to and about 
wheel, 0», and baek toward the machine to wheel, C», by means of such pas- 
sage of the wlre, the wire takèh up by wheel, G», is equal to twlce the distance 
of the vibration of Said wheel,, and thus said" wheel, Co, Is vlbrated but one- 
fourth the distance that the barbs are plaeed apart, and consequently bas a 
very easy and uniform moverneht' 

"The importance of the 'easy and uniform movement,' which the spécification 
mentions, is that, notwithstandihg the high speed of the machine and the great 
frequency of oscillation of the top butterfly-wheel, the extent of its oscillation, 
being reduced to one-fourth of the length of the wire drawn out thereby, is so 
short that it produces very llttle ' jar and friction, and the machine can there- 
fore be used wlthout rapld and destructive wear. The top butterfly-wheel 
vibrâtes 600 times per minute. If the middle wheel were dispensed with, the 
top wheel would no longer operate upon a bight of the strand wire. The dis- 
tance of its oscillation would hâve to be doubled in order to draw out the same 
length of wire. It would hâve to travel twlce as far In the same length of 
time. This would double the jarring of the parts ; and as the item of wear and 
tear is of the greatest conséquence, the saving which is effected by the simple 
expédient of reducing the travel of the top wheel by using the middle butterfly- 
wheel is an Important élément. It euables the machine to be drlven at a very 
high speed without inereasing the wear of the working parts. The bottom but- 
terfly-wheel is of like importance. It Is mounted on a yielding arm, Ei, and tbe 
barbed wire passes from it directly to the twister. Therefore every change in 
the tension of the wire wllI be indicated by the position of the anu, Ei. The 
operator's eye will detect at once a forward motion of the arm which indicates 
too great tension on the wlre, or a relaxing of the arm which indicates too 
Uttle tension, and in response to the Indication thus afforded he can immediately 
adjust tbe friction brake and maintain the tension uniform. The machine can 
therefore be drlven at the hlghest rate of speed of which it is capable without 
impairing the control exercised by the operator. Ail he has to do is to glance 
occasionally at the position of the yielding arm which opérâtes as visibly and 
as certainly during rapid running as when the machine is runnlng slowly. Tbe 
spécification says on this point : 'The yielding end of arm, Ei, which supports 
the butterfly-wheel, E, serves as an Indicator ftor the operator of the machine 
to indicate to him about what tension is on the barbed wire as it passes to the 
spooling mechanism. When spring, Vi, on rod, V, of said arm Is closely com- 
pressed, it indicates that the tension is too great, and the operator theu turns 
back the hand-wheel, b, to loosen the spooler-brake, and when said tension Is 
loosely expanded it indicates that the tension is not sufiicient, and the operator 
then tightens the brake of the spooling mechanism, and thus is enabled to main- 
tain a uniform tension.' " 

The patent eontaius thirteen claims, but claims 5, 7, 9, and 13 are relied upon 
for the alleged infringement, Qamely : 
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"(5) In a wire-barbing machine, and In combination with the baubing mech 
anism, the vibrating- butterfly-wheel, C», yielding butterfly-wheel, E, and sta- 
tionary driven butterfly-wheel, Ce, and mechanism, substantially as described, 
for operating said parts, as and for the purpose set forth." 

"('*') In the wire-barbing machine described, and in combination with the 
ix)sitively-driven wheel, C", and a driven spooler, the yielding wheel, E, ar- 
rangea between said wheel, C^, and spooler, substantially as and for the pur- 
pose set forth." 

"(9) In the wire-barbing machine described, the combination of the oscillat- 
ing butterfly-wheel, C^, driven butterfly-wheel, Co, and yieldiugly-supported but- 
terfly-wheel, E, constructed and arrangea to operate in the manner substan- 
tially as and for the purpose specified." 

"(13) In a wire-barbing machine wherein the strand-wires, being barbed, 
are intermittingly drawn through the barbing mechanism of the machine, the 
combination of a butterfly vibrating wheel arrangea to move toward and from 
and support the barbed wire moving from the barbing mechanism, a continu- 
ously-driven butterfly-wheel arranged to take and support the barbed wire from 
said vibrating wheel, and an idler butterfly-wheel arranged to take and support 
the barbed wire paid ont by said driven butterfly-wheel a:nd guide It to the 
spooling mechanism, whereby the barbed wire Is intermittingly drawn througb 
the barbing mechanism by the joint action of the movement of said vibrating 
butterfly-wheel from the barbing mechanism, and the said driven butterfly- 
wheel drawing the wire from and over said vibrating wheel, and whereby the 
barbed wire Is continuously paid out to the spooling mechanism by means of 
the continuons movement of said driven wheel, being supplied with slack wire 
from said vibrating wheel during the time said vibrating wheel la moving to- 
ward the barbing mechanism, substantially as and for the purpose specified." 

The défenses set up were (1) want of invention, (2) noninfringement, and 
(■") justification under letters -patent No. 711,30.3, issued to J. E. Fredrich, Octo- 
V)er 14, 1902; and the decree of the Circuit Court rests on the view that the ap- 
pellee's machine (made in conformity with the Fredrich patent) does not In- 
fringe the three-wheel combination of the Bâtes patent. The structure of tliis 
machine, in so far as concerns the charge of infringement, appears in an exhibit 
drawing, as follows: 
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Other facts which are deemed material are mentioued in the opinion. 
For opinion below, see 139 Fed. 578. 

John R. Bennett and T. W. Bakewell, for appellant. 
Thomas A. Banning and C. C. Shirley, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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SEAMAN, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The évidence is convincing, as well as undisputed, that the three- 
wheel combination of the Bâtes patent achieved success and popularity 
in the production of barbed wire, with great improvement in tlie speed 
and accuracy of the opération, and thus made désirable advance in the 
barb-wiring art. In référence to the contention that the patent is invalid 
for want of invention — ^that it involved "nothing more than mechanical 
skill" to so improve the two-wheeled combination disclosed in an earlier 
patept. No. 270,646, issued to Edenbom & Griesche in 1883 — it is suf- 
ficient to remark that the assumed prototype for the use of two butter- 
fly-wheels was a failure, and Bâtes vj^as the pioneer in his conception 
of a three-wheel combination, which solved the problem where other 
inventors had failed in the quest. Exact measurement of the faculty 
thus brought to the solution is needless in the face of this undeniable 
achievement. The combination so devised is both new and usefui in 
the sensé and within the objects of the patent law, and its patentable 
novelty is substantially conceded by a leading expert, testifying on be- 
half of the appellee. That it was patentable subject-matter is un- 
doubted. 

In the subséquent device of Fredrich, under which the appellee's ma- 
chine is made, three butterfly-wheels are used in a combination, with ail 
the gênerai characteristics and advantages of the Bâtes three-wheel 
combination, and differing only in certain détails and transpositions, up- 
on which escape from infringement is sought. The facts are neither 
complicated, nor disputed in any feature deemed material, and solu- 
tion of the issue of infringement rests on the scope of the invention 
and claims in suit. The machines are alike in adopting the barbing de- 
vices and the twisting and spooling mechanism of the prior art. Both 
adopt the butterfly-wheel combination for delivering the barbed wire 
from one to the other of the mechanisms. The combination thus in- 
troduced automatically régulâtes the delivery for twisting and spooling, 
so that uniform tension is preserved in both opérations, while the wire is 
reeled and accumulating upon the spool. No such effective device ap- 
pears prior to that of Bâtes, and the want of it was well recognized as 
limiting the speed and reliability of the opération. With the Bâtes de- 
vice the production was increased about 50 per cent., and the machines 
under the patent came into extensive use and popularity. 

In the Bâtes machine the upper wheel, C°, is an oscillating wheel, 
mounted on a swinging arm, C^ oscillated by the crank roUer, C. The 
middie wheel, C, has stationary bearings and is "the positively-driven 
wheel," while the lower wheel, E, is an idler mounted on a yielding 
arm, E^, provided with a spring, V*, so that it wiU yield to and fro as 
the wire passes to the twister. In the appellee's machine the three 
wheels are alike in gênerai location, aside from individual function — • 
the upper wheel oscillating, the middie wheel on stationary bearings, 
and the lower wheel on a yielding arm provided with a spring — with 
like function of the combination in conveying the barbed wire to the 
twister and spooler. The departures from the patent spécifications, 
upon which the défense relies, are thèse: (1) Instead of driving the 
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middle wheel, the power is applied to the lower wheel, so that it be- 
comes "the positively-driven wheel," and in this view it is mounted on a 
swinging arm attached above the wheel, instead of below, with the 
spring transposed accordingly, while the middle wheel is made the idler, 
v/hich is, in the language of the appellee's brief, "exactly the reverse of 
the case of the Bâtes patent"; and (2) while the lower wheel of Bâtes 
serves as an indicator of the tension for the operator to make adjust- 
ment with the friction brake, the appellee attaches the cord of the brake 
to the yielding arm, so that the motion of the arm automatically effects 
the adjustment. 

1. The first-mentioned transposition of the functions of middle and 
lower wheels plainly évades the spécifie form of the combination de- 
scribed in the patent. It is true, as urged on behalf of the appellee, that 
it has "no middle positively-driven stationary" wheel, "no lower yield- 
ingly mounted idler" wheel, and "no yielding butterfly-wheel arranged 
between the positively-driven wheel and the spooler." With the power 
transferred to the lower wheel and the middle wheel used as the idler, 
thèse descriptions are, of course, inapplicable, except in like reverse or- 
der, though the several éléments and advantages of the patent combina- 
tion are substantially appropriated. Obviously this change involves 
mère mechanical rearrangement of the driving means and yielding arm, 
and no différence in principle or resuit of the combined means and 
opération. The contentions that the alleged infringement is not an 
adaptation of the Bâtes three-wheeled combination, but is founded upon 
and follows the teachings of the two-wheeled combination of the prior 
Edenborn & Griesche patent (No. 270,646), and that it is, substantially, 
a new two-wheeled combination, are without merit. True it is that the 
unsuccessful device of Edenborn & Griesche shows two butterfly- 
wheels, one of which oscillâtes and the other is stationary and positively 
driven ; but the third wheel of Bâtes' device with its yielding-arm provi- 
sion and results— conceded by the appellee's expert to be novel and 
"substantive improvement" — neither appears nor is suggested in that 
patent. This essential élément of the combination is equally distinguish- 
able in the appellee's machine for like efïect, and is plainly derived from 
Bâtes. The three wheels are actually used in the alleged infringing 
machines, as équivalent means for équivalent objects, so that it is un- 
necessary to consider whether its idler wheel can be taken out and leave 
the machine operative, minus the function of the idler. If infringe- 
ment thus appears, the owner of the patent cannot be denied relief, 
though protection may be limited by the terms of the claims to such 
three-wheel form. Du Bois v. Kirk, 158 U. S. 58, 66, 15 Sup. Ct. 
729, 39 L. Ed. 895. 

The conception of Bâtes was not pioneer invention in the broad sensé 
of the term, and the mechanism described in the patent was merely an 
improvement upon old wire-barbing machines. Nevertheless the inven- 
tion was meritorious — a marked advance in that art, and of unquestion- 
able utility — so that the patentée is not only entitled to protection of his 
monopoly against colorable évasions, but, for such protection, is entitled 
as well to the benefit of the doctrine of équivalents, commensurate with 
the invention disclosed, though not of the broad range which is accorded 
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an invention of primary character. Miller v. Eagle Manufacturing Co., 
151 U. S. 186, SOr, 14 Sup. Ct. 310, 38 t. Ed- 121, 12 Notes U. S. Rep. 
487 ; Bundy Manufacturing Co. v. Détroit Time-Register Co., 94 Fed. 
524, 540, 36 C. C. A. 375; National HoUow Brake Beam Co. v. Inter- 
changeable B. B. Co,, 106 Fed. 693, 710, 45 C. C. A. 544. 

We are of opinion that the means thus transposed in the appellee's 
machine, if not within the définition of colorable évasions which infringe 
the patent in any view of its scope, are plain appropriations of the es- 
sence of the Bâtes conception by équivalent means, and infringements 
of the patent within the well settled rule referred to. AU the éléments 
of the patent combination are employed with substantial identity in their 
use, and departure appears from the letter of the claims only, in the ar- 
rangement of thèse éléments, without substantial différence in the prin- 
ciple of , opération. The policy and rules of the patent law require that 
the patentée be protected againstsuch évasions of the wording of a claim 
in form or nonessential détails, when the substance of the invention is 
thus used and is unmistakably sliown in the spécifications and claims. 
Winans v. Denmead, 15 How. 330, 343, 14 L. Ed. 717, 5 Notes U. S. 
Rep. 331 ; Ives v. Hamilton, 92 U. S. 426, 431, 23 L. Ed. 494; Machine 
Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; and 9 Notes U. S. 
Rep. 533; EHzabeth v. Paving Co., 97 U. S. 126, 137, 24 L. Ed. 1000; 
Hoyt v. Home, 145 U. S. 302, 308, 12 Sup. Ct. 922, 36 L. Ed. 713; 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 568, 18 Sup. 
Ct. 707, 42 L. Ed. 1136; International Mfg. Co. v. H. F. Brammer 
Mfg. Co. (C. C. A.) 138 Fed. 396, 400. 

The form in which the middle and lower wheels respectively are ar- 
ranged for use in the combination is not of the essence of the invention. 
Patentability résides in the combined use of the wheels, and to adapt 
one or the other to be driven, for the object in view was incidental 
only — a matter of mère «mechanical choice and skill. To change the 
driving function from the stationary (middle) wheel to the yielding 
(lower) wheel corresponding changes of equipment to that end were, 
of course, needful, as exemplified in the appellee's structure ; but there 
is no substantial departure in principle or idea of means for the combi- 
nation. WitTi such "necesSary rearrangement of the driving mechan- 
ism," it is admitted in the testimony of the appellee's expert that the 
yielding wheel of the Bâtes device can be made the driven v^^heel (while 
the middle wheel becomes thé idler), and thus "operate as well as in the 
construction shown in the patent," and that no reason appears why the 
"defendant's machine would not operate perfectly" with the middle 
wheel "made the positively-driven wheel." 

Interchangeability is referred to in Miller v. Eagle Mfg. Company, 
supra, and other cases cited in the argument on behalf of the appellee, 
as an "important test in determining the question of infringement," and 
it is contended that the interchangeability of parts and functions thus 
conceded does not meet the requirements for such test, upon the assump- 
tion that the interchange involves substantial reorganization of one and 
the other structure. This contention is without force, under our conclu- 
sion that thèse déviations are plain équivalents within the scope of the 
patent, and do not départ substantially from the invention. If the test 
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is applicable to such cases of recombination, the corresponding arrange- 
ment of means is essential for its application, and in that view inter- 
changeability appears for any value it may hâve in solving the issue. 
Wliile the middle wheel is deprived of its function as a driven wheel, 
in the changed structure, it retains the function of regulating the tension 
of the wire in Connection with the action of the top (oscillating) wheel, 
and is so employed in the alleged infringement. It is immaterial wheth- 
er this benefit is of less importance in the appellee's structure, or whether 
the machine can be made operative without this wheel (Du Bois v. Kirk, 
supra), as différence in the degree of benefit will not authorize such use 
nor establish want of identity, in the sensé of the patent law, of the 
means so combined. Moreover, in the Fredrich patent (No. 711,303), 
under which justification is sought for its use, this wheel is made an 
élément of the claim and described as "a fixed intermediate guide-wheel 
over which the barb-wire travels for intermittently feeding the wire." 

The further argument that noninfringement must be presumed from 
the grant of the above-mentioned Fredrich patent is equally unsound 
tipon the foregoing view of substantial identity in fact. Any inference 
so arising is, of course, rebuttable, and is rebutted in the présent in- 
stance, as we believe, not only by the évidence referred to, but in the fact 
that subordination to the patent in suit appears to be expressly recog- 
nized in the proceedings upon the Fredrich application, as shown in the 
file contents in évidence. On rejection of the original broad claims 
in that application, for conflict with the Bâtes patent, such claims were 
amended upon représentation that the invention "was an improvement 
over the construction of Bâtes." 

2. The remaining contention, that the appellee's device escapes in- 
fringement through its additional means and function in the automatic 
régulation of tension, does not impress us as tenable, under our conclu- 
sion that the three-wheel combination of the patent is appropriated, with 
ail it^s results, as an entirety. In the testimony of one of the experts for 
the appellee the sole distinction between the devices in this feature is 
stated in plain terms. After mentioning the difficulties which had arisen 
in making barbed wire from want of uniformity in tension as the spool- 
ing progressed, the witness states : Thèse evils "are corrected in the 
Bâtes machine" by "a rope, b^, which passes to the friction brake, x^, and 
is operated by the workman, in accordance with the indication afïorded 
by the movement of the swinging spring-held arm which carries the 
third butterfîy wheel" ; while in the appellee's machine "thèse same evils 
are corrected by a like rope which passes to the friction break," and in- 
stead of opération by the workman, upon the indication given by the 
swinging arm, such arm "not only indicates the différence in tension, 
but automatically, with such indication, pulls the rope." This is a mère 
addition to the patented machine, supplementing the function of one élé- 
ment, without changing the co-operative function of the wheels in their 
combination. So, assuming that it is an important improvement (which 
is disputed in the appellant's testimony), and patentable as an improve- 
ment, its association with the means of the prior patent is unauthorized 
without license from such patentée. Cochrane v. Deener, 94 U. S. 780, 
787, 24 L. Ed. 139; CantreU v. Wallick, 117 U. S. 689, 694, 6 Sup. Ct. 
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970, 29 L. Ed. 1017; Hoyt v. Horne, 145 U. S. 302, 309, 12 Sup. Ct. 
922, 36 L. Ed. 713 ; Walker on Patents (3d Ed.) § 347. 

The alleged improver may hâve a valid patent for his new means, and 
is entitled to its exclusive use ; but the prior patent equally excludes him 
from the use of the prior invention, with or without his improvement. 
As expressed by Mr. Justice Bradiey, in Cochrane v. Deener, supra, he 
cannot appropriate the earlier invention, "even though supplemented by 
and enveloped in very important and material improvements" of his 
own. Each has the right to enjoy the monopoly awarded by his patent, 
but cannot be permitted to invade the lunits of the other's invention and 
patent privilège. The object of the law authorizing the grant is to stim- 
ulate invention by this reward to the inventor. It must be administered 
in conformity with this libéral policy, as a wise exception from the com- 
mon-law rule against monopolies. So the exclusive privilège of the pat- 
entée must be protected to the full extent of his invention and grant, 
while its limitations are to be strictly observèd, to prevent interférence, 
beyond the fair scope of valid grant, with improved means or other in- 
ventions, the promotion of which is the constant view of the patent pol- 
icy. Within such limitations, however, the exclusion applies equally 
against the improver and the gênerai public, and we are of opinion that 
the alleged improvement does not escape the patent. 

The decree of the Circuit Court is reversed accordingly, with direc- 
tion to enter a decree in favor of the appellant in conformity with this 
opinion. 



MAHONT V. MALCOM. 

fCircult Court of Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,176. 

Patents— Invention— Eye Shades. 

The Mahony patent. No. 729,500 for an eye shade conslstlng of two 
pièces of thin light flexible material, such as celluloïd, one crescent 
shaped and the other a straight strlp, plvotally attached together at the 
ends so as to lie flat when not in use, and to form a vlsor and a band for 
the bacls of the head, respectively, when In use, while for a simple dé- 
viée was not anticipated, and discloses invention. Also held Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Henry Love Clarke, for appellant. 
Florence King, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellant's bill for infringement of letters 
patent No. 729,500 issued to him on May 26, 1903, was dismissed on 
the ground that the patent was void for want of invention. 

The patent is for an eye shade niade of two pièces of flat, thin, 
light, flexible material, such as celluloïd. One pièce is eut in the form 
of a crescent; the other, of a straight strip long enough to reach be- 
tween the horns of the crescent. The horns and the ends of the strip 
are pivotally connected by détachable clips. When not in use, this 
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e)re shade lies flat. In use, the flat crescent by conforming to the fore- 
head is made into a visor, and the strip, turning on the pivots, be- 
comes a band about the back of the head. There are miner fea- 
tures relating to adjustability and ventilation, but the vaHdity of each of 
the twelve daims (a récital whereof is unnecessary on account of ap- 
pellee's admitted appropriation) dépends upon the patentable novelty 
of the device as above described. 

Twelve earlier patents are shown in the record, ranging in date 
from 1876 to 1899. Ten of them, and they cover the whole period, 
are for varions modifications or improvements of the old, stiff, curved 
visor. None responds in any way to the claims in suit. Neither of 
the remaining two, the Platt patent of 1877 and the Wagenet of 1884, 
can be read upon appellant's patent. Platt's eye shade consists of a 
rigidly curved visor and a rigidly curved head band, pivotally con- 
nected, so that the two pièces may assume varions angles to suit the 
wearer's notion of a proper fit. After the publication of appellant's 
patent 26 years later, it was easy enough to see that if Platt's rigidly 
curved head band were turned up at right angles to the horns of the 
rigidly curved visor (a. position that was never intended in use or 
not in use) and then the whole were hammered flat, the resuit might 
serve as a pattern for cutting from flexible material something that 
would resemble appellant's eye shade. But Platt did not do it ; neither 
did any of the other eleven inventors who' during those years were 
animated with the hope of capturing the trade by producing an eye 
shade that was better for the manufacturer, for the merchant, and 
for the wearer. Ten of them stuck to the old rigid form. Only one, 
Wagenet, saw the advantage of using flexible material. And if the 
mental picture of the Platt eye shade flattened ont as a pattern was so 
obvions to the workman skilled in the art, it is strange that Wagenet 
should hâve spent his time and money in producing the cumbersome 
thing that he did, something like a big horseshoe, with an exaggerated 
toe, eut out of celluloïd, to be fastened together at the heels. That 
was in 1884. If, after Wagenet had proven the advantages of flexible 
material, to the manufacturer in simplifying production, to the mer- 
chant in handling articles that save space and are neatly cartoned, 
and to the wearer in having a light, easy-fitting, flexible, flat-lying eye 
shade, the skilled mechanic might reasonably hâve been expected to 
produce the device in suit by combining the teachings of Platt and 
Wagenet, it is remarkable that the seven patentées during the suc- 
Ceeding 15 years should hâve reverted to the rigid type. 

Outside the record, it is said that from time immémorial eye shades 
hâve been made by cutting visors from paper and tying them on with 
strings. If this was a matter of common knowledge, so much the more 
marked was the intuitive flash that finally came to Mahony's mind, 
and to his alone. 

We think there was invention of the "happy thought" kind, as ex- 
plained in Williams v. American String-Wrapper Co., 86 Fed. 641, 
30 C. C. A. 318, and in Eastman v. Mayor of New York (C. C. A.) 
134 Fed. 844. As we said in Régent Mfg. Co. v. Penn Electrical Co., 
121 Fed. 80, 57 C. C. A. 334: 
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"The device seems exceedingly simple ; but Its very slmpliclty, in sueh an 
old field, sbould bejE watnlng agalnst a too ready accep tance of the ex post 
facto wisdom of the bystander." 

The decree is reversed, with the direction to enter a deoree in ap- 
pellant's favor for an injunction and an. accounting. 



STOVER MFG. 00. v. ARCADE MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,166. 

Patents — Infringement — Mop Stick. 

The Stewart patent, No. 499,402, for a mop stick, as limlted by the 
prier art, held not infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The blll in the Circuit Court was to restrain the Infringement of letters 
patent No. 499,402, issued June 13th, 1893, to Thomas W. Stewart for a mop. 
The claims of the plaintlfC are as foUows: 

1. A niôp stick, comprising a stick proper, provlded wlth the T-head having 
the grooved ends, forming one portion of the clamp, the rod having a stralght 
portion forming the other part of the clamp and from thence converglng rear- 
wardly to the sides of the stick, a lever to whlch the free ends of sald rod are 
pivoted, a ring loose on the stick, to whlch the forked ends of the lever are 
pivoted, and a spring between sald ring and the T-head; substantlally as set 
forth. 

2. The combination of a mop stick provlded with a T-head, forming one 
part of tbe clamp, a movable rod forming the other part of the clamp, a lever 
to which the free ends of sald rod are pivoted, sald lever belng fulcrumed to a 
movable support on the stick, and a spring exerting a résistance agalnst the 
levpr '.vlien the latter is thrown back; substantlally as set forth. 

The drawing Is as follows: 





other patents cited are as follows ; 

No. 3,306, Oct. 18, 1843, S. Johnson ; No. 41,081, Jan. 5, 1864, Mason & Shel- 
don ; No. 69,368, Oct. 1, 1867, G. W. Sanders ; No. 89,803, May 4, 1869, G. Stack- 
pole; No. 110,180, Dec. 13, 1870, L. Williams; No. 112,556, March 14, 1871, J. 
Davis; No. 112,615, March 14, 1871, J. Messlnger; No. 117,943, Aug. 8, 1871, 
Luke W. Taylor; No. 202,434, Aprll 16, 1878, G. W. Gomber; No. 208,165, 
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Sept. 17, 1878, H. L. Franklin ; Xo. 211,987, Feb. 4, 1879, W. Geist ; Xo. 249,706, 
Nov. 22, 1881, .T. Hunt ; No. 257.294, May 2, 1882, F. Davis ; No. 2(i2,008. Aug. 
1, 1882, J. B. Crawford; No. 267,289, Nov. 7, 1882, A. Wallver; No. 297,880, 
April 29, 1884, G. M. Van Riper ; No. 335,295, Feb. 2, 1886, J. McWilliams ; No. 
350,240, Oet. 5, 1886, G. W. Fuller ; No. 368,486, Aug. 16, 1887, J. H. Omo ; No. 
420,798, Feb. 4, 1890, J. M. Holmes; No. 457,425, Aug. 11, 1891, A. H. Jack- 
son; No. 466,521, Jan. 5, 1892, W. L. Litts; No. 468,036, Feb. 2, 1892, W. F. 
Loan ; No. 472,471, April 5, 1892, 0. Christy, Jr. ; No. 685,858, Nov. 5, 1901, 0. 
Morgan; No. 699,312, May 6, 1902, A. S. Held; No. 699,313, Mav 6, 1902, A. 
S. Held ; No. 699,314, May 6, 1902, A. S. Held ; No. 699,315, May 0, 1902. A. S. 
Held; British patent No. 392 of 1884, R. W. Kenyon. 

In tbe Circuit Court It was found that appellee's device did not intrlnge 
the patent, and the bill was dismissed for want of equity. 

The further facts are stated in the opinion. 

L. L. Morrison, for appellant. 

Harry Bitner and Lysander Hill, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

The gist of appellants' . invention is in so placing a fulcrum next 
to a ring placed loosely around the, handle — the whole cushioned on 
a spiral spring running also around the handle — that when the lever 
is brought down, the spring will close, thus intensifying the grip of 
the clamp upon the mop. The appellee's device contains ail thèse 
éléments except the ring. If the appellant had been the first per- 
son to utiHze a spring cushion for the purpose of intensifying the 
g-rip of the clamp upon the mop, the patent might be given a scope 
that would include appellee's device as the mechanical équivalent. But 
the appellant was not the first to utilize, for that purpose, a spring 
cushion upon which rested the fulcrum of the lever. Johnson as 
early as 1843 used a clamp, intensified by a spring that wound around 
the handle. Jackson in 1891 fulcrumed his lever upon cushioned 
springs. The only respect in which appellant's device differs me- 
chanically from a long line of well known mops, is in the introduction 
of the loose ring — an élément pointed out in the first claim as an 
essential élément; and unquestionably implied in the second daim. 
The appellee omits this élément; and does not employ, therefore, any 
part of the combination patented that was not open to him in the 
prior art. 

The decree of the Circuit Court is affirmed. 
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HASKBLL GOLF BALL CO. v. PERFECT GOLF BALL CO. 

(Circuit Court, S. D. New York. February 3, 1906.) 

Patents— Infbingembnt— Golf Balls. 

In the Work & Haskell patent, No. 622,834, for a golf bail comprlslng 
a core composed wbolly or iii part of rubber thread wound under ten- 
sion and an inclosing sbell of gutta-percha, tbe word "tliread" is not lim- 
Ited to a compound cord made by twisting together two or more strands, 
but Includes any strip of rubber of whatever shape, and the patent is 
lufrlnged by a bail made as described thereln wlth a core made by wlnd- 
ing a rubber band under tension. 

In Equity. Bill for alleged infringement of golf bal! patent No. 
623,834, dated April 11, 1899, and granted to Bertram G. Work and 
Coburn Haskell, and thereafter assigned to the complainant, Haskell 
Golf Bail Company. 

Charles Neave (Edmund Wetmore, of counsel), for complainant. 
Warfield & Duell, for défendant. 

RAY, District Judge. As the défendant admits, or at least does 
not question, the validity of the patent in suit, the only "question hère 
involved iS that of infringement. The défendant insists that in view 
of the file ^vrapper and contents, which are in évidence, the complain- 
ant's patent is so limited that the défendant is at liberty to produce 
and sell a golf bail in every respect like that of the complainant, both 
in material, form of construction, and size, except that défendant 
substitutes what it calls an exceedingly thin and highly elastic rubber 
band in place of the rubber thread mentioned in the spécifications and 
claims of the patent in suit. The contention seems to be that, in view 
of the file wrapper and contents, the complainant is limited in making 
the core of its bail to "a rubber thread" and is not entitled to the doc- 
trine of équivalents, and that as the défendant in making its bail uses 
a very thin rubber band about one inch in width when not stretched 
substantially to its limit, and which is about two or three tenths of 
an inch in width, and much thinner when stretched substantially to 
its limit, it does not infringe. 

It is not substantially disputed that this thin rubber band, so called 
by the défendant, is the équivalent in ail material respects of a rubber 
thread. In both cases the mode of constructing the core of the bail is 
to wind the thread in the one case and the band in the other, stretched 
substantially to its utmost tension, upon itself or upon some small hard 
substance forming a center, until a bail of the required size is obtained. 
In either case, and whether we use the thread or the band, we hâve 
a hard bail, composed entirely of rubber except when the center men- 
tioned is used, and this bail of rubber, called "the core," is then inclosed 
in a covering of gutta-percha called in the spécifications of the patent "a 
gutta-percha shell of adéquate thickness." In the claims this shell is 
termed "a gutta-percha inclosing shell for the core," and in claim 2 "an 
inclosing shell of gutta-percha." In bolÉi claims it is specified that this 
inclosing shell of gutta-percha shall be "of such thickness as to give 
it the required rigidity." 
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The patent in suit contains two daims, both of which are claimed 
to be infringed, and thèse daims read as follows: 

"(1) A golf bail, comprising a core composed wholly or In part of rubber 
thread wound under high tension, and a gutta-percha inclosing shell for tUe 
core, of such thickness as to glve it the requlred rigidlty, substantially as de- 
scribed. 

"(2) A golf bail, comprising a central core section of relatlvely nonelastic 
material, rubber thread wound thereon under tension, and an inclosing shell of 
gutta percha, of such thickness as to give It the required rigidity, substantially 
as described." 

As originally presented at the Patent Office the patent contained five 
daims, as follows: 

"(1) A bail, comprising an élastic core and a gutta-percha shell Inclosing 
said core, substantially as and for the purpose set forth. 

"(2) A bail comprising a core formed with a rubber thread wound into 
spherical form under tension approaching the elastic limit, and a shell of 
relatively hard, Inelastie material inclosing sald core, substantially as and 
for the purpose set forth. 

"(3) A baîl comprising a core composed wholly or In part of rubber thread 
wound under high tension, and a gutta-percha shell Inclosing sald core, sub- 
stantially as and for the purpose set forth. 

"(4) A bail comprising a central core section, rubber thread wound there- 
on under tension, and an inclosing shell of relatively hard, inelastie ma- 
terial, substantially as and for the purpose set forth. 

"(5) A bail comprising a central core section of relatively nonelastic ma- 
terial, rubber thread wound thereon under tension, and an inclosing shell 
of gutta-percha, substantially as and for the purpose set forth." 

Eventually ail of thèse daims were dropped or abandoned, except- 
ing daims 3 and 5, which daims were amended and allowed in the 
form and reading as above stated. 

It will be noted that daim 3 read "a bail" and that the daim as 
allowed reads "a golf bail," and that daim 3 read "and a gutta- 
percha shell inclosing said core, substantially as and for the purpose 
set forth" while claim 1, as allowed, reads "and a gutta-percha inclos- 
ing shell for the core of such thickness as to give it the required 
rigidity, substantially as described." The changes relate to the shell. 
It will also be noted that claim 5, now claim 8, read "a bail," and now 
reads "a golf bail," and that daim 5, now claim 2, ended with the words 
"substantially as and for the purpose set forth" while now it reads 
"of such thickness as to give it the required rigidity, substantially as de- 
scribed," the latter words quoted being substituted for the former 
quoted words. This change relates to the shell. In reading the file 
wrapper I do not find that the words "rubber thread" were in any way 
defined or limited, nor do I find that the meaning of thèse words was 
at any time brought in question. 

In the spécifications of the patent, as finally allowed, we find the fol- 
iowing : 

"Our object is to provide a bail for the above purposes 'the game of golf, 
though it may be used in other games where a bail of similar properties is 
desired,' which shall possess the essential qualifies of lightness and durability 
and which shall also hâve the property of being comparatively nonresilient 
under the moderate impacts incident to Its use, but hlghly résilient under the 
stronger impacts. We accomplish the objects sought by making the main 
body of the core of rubber thread wound under tension Into spherical form 

143 F.— 9 
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and providîng the sam^ wlth an adequately thick covering of gutta -percha or 
one of Its substituées, such as balata gum, the covering possesslng the attri- 
butes, comparatlvely speaklng, of inelasticity, toughness, hardness, and light- 
ness. ♦ • • The preferred manner of makhig the bail is by winding a 
rubber thread upon Itself, under a tension approximating the elastic limit 
to produce a spherical core A and covering this core with a gutta-percha 
shell of adéquate thickness. * • * The shell thus formed to be effective 
must be of such thickness as to remain comparatlvely rigld under the moder- 
ate Impacts to which the bail is subjected, as in the case of llght blows with 
the golf club or on Striking the earth* but to yield under the more violent im- 
pacts, as in 'drlvlng,' vehereby the force Is brought to bear upon the elastic 
'ore. * * * It is an essentlal feature of the construction that the core 
(hall closely flll the interior of the shell and désirable that the core be con- 
flned therein under some compression. A core produeed by winding a rubber 
thread under hlgh tension Into spherical form possesses a remarlcably high 
degree of elastictty coupled wlth high rigidity in the sensé of résistance to 
déformation, which imparts to the bail the property of very great resilience. 
As the resuit of the descrlbed construction, therefore, our golf bail has excep- 
tlonally high drlvlng qualitles owing to the fact that the impact of a golf 
club is capable of distorting It through the shell by reason of the adéquate 
flexibility of the latter and little tendency to bound by reason of the fact 
that little, If any, distortion takes place upon contact with the ground. The 
highest résistance to changé in form, therefore, is attained when the thread 
Is at ail parts of the bail under a tension close to the elastic limit, tending 
to maintain a perfeet sphère, whereby the slightest distortion is resisted by 
approximately the full strength of the material, and the effect is enhanced 
by the close environment of the elastic body wîthin the comparatlvely un- 
yielding shell. In th6 appended clàims the term 'elastic core' is meant to 
cover that portion of the bail ineluded within the outer shell and composed 
wholly or mainly of rubber thread, while the term 'gutta-percha shell' is in- 
tended as llmiting the claims wherein it is employed to gutta-percha or one 
of Its substitutes, such as the one mentioned above." 

We do not find in thèse spécifications any description of the rubber 
thread to be used in the construction of thèse golf balls. We are not 
Umited to a thread of any particular shape or size. It is not suggest- 
ed that this rubber thread must be round or square; that it may not 
be wider than it is thick ; that it must be a twisted strand of rubber or 
composed of two or more strands twisted or spun together. In the 
Century Dictionary we find that thread is "a twisted filament of a 
fibrous substance, as cotton, flax, silk or wool, spun out to considérable 
length. In a spécifie sensé, thread is a compound cord consisting of 
two or more yarns firmly united together by twisting." It is, I think, 
évident that the words "rubber thread" are not used in this sensé in 
this patent. The Century Dictionary gives the secondary meaning as 
"A fine filament or thread-like body of any kind ;_ as, a thread of 
spun glass ; a thread of corn silk." A further définition is "In mining, 
a thin seam, vein, or fissure fiUed with ore." A furthe'r définition is 
"A very slender line applied on a surface." We also find that "A 
thin strip of gilded paper often used in Oriental brocaded stufifs," is 
called a thread. The word "filament" may mean a separate fiber or fibril 
of any vegetable or animal tissue or product, natural or artificial, or 
of a fibrous minerai ; as a filament of silk, wool, cobweb, or asbestos ; 
a cortical or muscular filament. 

While ordinarily we understand by the woi-d "thread" some twisted 
filament of a fibrous substance, still this would not apply when speak- 
ing of a thread of glass or necessarily of a thread of leather. Would 
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it be incorrect to speak of something, like a horse blanket or heavy fur 
overcoat, as being sewn together with threads of leather, v.'hen such 
threads were formed of long small strips of leather eut substantially 
square? Looking to the définition of the word "strand" we find that 
a single thread is a strand; a string is a strand, and one of a number 
of flexible things, as grasses, strips of bark or hair when used to be 
twisted or woven together is called a "strand." It must be conceded 
that within the strict définition of the word "thread" the défendant does 
not use a thread of rubber in making the core of its golf bail. It 
is more nearly a band of rubber, and still it is not in the strict sensé 
a band or intended to be used as a band. I think, however, that within 
the meaning that should be given to the word "thread" in the patent 
in suit the defendant's strip of rubber is a thread within the broad 
définitions aiready referred to. It serves every purpose of the thread 
there mentioned, and is its équivalent in every respect. It answers the 
same purpose and perforais the same function. In winding it upon 
itself to form the core it may be that it is difficult, if not impossible, 
to give the same tension to its outer edges that we give to its center, 
but this fact in no way impairs the completed structure. 

Again, I find nothing in the patent or in the file wrapper that limits 
the complainant in the construction of his golf bail to the use of a 
rubber thread in the strict or narrow sensé. We are to give a reason- 
able and a common sensé construction to the language of this patent. 
If, however, there was anything in the action of the Patent Office 
that rejected a claim for the core of a bail wound with such light and 
thin bands of rubber as we find in defendant's structure, and the 
patentée abandoned such claim and substituted something différent in 
the claim as allowed or accepted the claim as allowed with the word 
"thread" confined to its narrow meaning as distinguished from such a 
strand or band as is used by the défendant, then we are compelled to 
give to the claim of the patent that narrow and restricted meaning, 
and the défendant does not infringe. But I fail to find in the con- 
tents of the file wrapper any suggestion that any claim of the patent 
was rejected or modified because of any contention or différence in 
opinion as to the meaning of the word "thread" as used in the claims 
of the patent or the spécifications thereof when originally filed or 
as subsequently modified. Nor do I find that any claim of the patent 
was rejected or modified because it included a core wound with or 
made of rubber bands of the character used by the défendant. It is, 
of course, true, that a patentée may limit himself by the use of lan- 
guage to a very narrow claim when his invention would warrant a broad 
claim. One of the essential éléments of claim 1 of the patent in 
suit is "a core composed wholly or in part of rubber thread wound 
under high tension" and in claim 3 of "a central core section of rela- 
tively nonelastic material, rubber thread, wound thereon under ten- 
sion." 

So far as the éléments relating to the core of the original claims 3 
and 5 are concerned no change was made as finally allowed except to 
limit the bail to a golf bail. The composition of the central core sec- 
tion of claim 2 in the patent as allowed and the composition of the 
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core mentioned in daim 1 of the patent as allowed are not changed. 
Each claim is for a combination and the combination is that of a core 
and a shell in a golf bail. The core is a bail of itself, but it is not to 
be used as a bail outside of the inclosing shell, and it is not constructed 
for use outside of the shell. September 1, 1898, the Patent Office 
rejected claim 1 as originally made on the Giblin patent, No. 165,994:, 
and claim 2 as originally made was rejected on Giblin in view of Tay- 
lor No. 363,257. Claims 3, 4, and 5 as originally made, were rejected 
on the above-mentioned références taken with Shibe No. 272,984. 
The Patent Office said: 

"In thèse références, the structure of Taylor Is considered the équivalent 
of the core In appUcant's d,evice while the vuleanized covering of Giblin is 
équivalent to his gutta-percha shell, as their function is identical ; and there 
wouia be no invention In substltuting the parts of thèse halls to form ap- 
pUcant's structure." 

Neither the Giblin, nor the Taylor, nor the Shibe patent is in évi- 
dence or before this court, and it is impossible for it to consider them 
or détermine what the éléments of those patents were. It must be pre- 
sumed that the défendant would hâve put them in évidence if they 
contain or show anything that would tend to limit the complainant's 
claims. Thèse patents were within reach of the défendant, and it is 
fair to infer that neither of them contains or would show anything 
tending to limit the complainant's claims in the patent as granted. The 
file wrapper contains a communication from the applicant's attorneys, 
dated September 14, 1898, in which they describe the Giblin patent, 
and for the purposes of this case this must be taken as correct. So 
taken, that patent contains nothing to limit the construction that is 
given to the patent in suit. In the same communication complainant's 
attorneys say, speaking of the other références above mentioned: 

"None of the références discloses a core produced by winding a rubber 
thread upon Itself under a tension approaching the elastie limit We believe 
that it detracts In no wise from the merit of this feature of applicant's in- 
vention that balls hâve been formed from cotton or woolen yarn wound tightly 
on itself. It Is possible after the invention is made to study out the reasons 
for the improved resuit; but it mlgbt be centuries before any one would by 
unaided abstract reason arrive at a conclusion that a bail formed from a 
délicate, easily stretched rubber thread would, when completed, produce an 
exceedlngly elastie distortion-resisting bail, possessing the quallties set forth. 
It Is not seen that the Taylor patent bas any bearing on the présent case, 
unless it is to show that where a person produces a bail out of materials not 
before used in the art, or by combining materials already used in a manner 
to produce great improvement, he is entitled to his patent. * * • In the 
présent case po one has used the combinations set forth in the claims." 

Inasmuch as the patents referred to by the examiner are not put in 
évidence, this court will assume that thèse statements as to the compo- 
sition and éléments thereof are correct. Thèse statements were not 
disputed by the examiner. 

September 30, 1898, the examiner wrote: 

"Balls made of rubber thread, wound under high tension are notorlously 
common in this office. To substitute one of thèse balls in the Giblin patent 
for the parts marlied A and B, would be a complète answer to each of ap- 
plicant's claims. The claims are again rejected." 
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In reply to this the clairaant's attorneys wrote : 

"We respectfully request, before further argument or amendment, that a 
référence showing a core composed of a rubber thread wound under high 
tension be added to the record in support of tbe examiner's statement." 

This communication was dated October 25, 1898. November 15, 
1898, the examiner said, changing his ground entirely: 

"The claims are rejected on the patent to Castle, 281,238, July 17, 1883 
(Balls & Bats). The word 'Office' in the second line of the last otticial let- 
ter should be 'city.' ïhe examiner has Personal knowledge of the use of balls 
made of rubber bands, under high tension for the last 15 years, and to sub- 
stitute such a bail in Castle's patent would not involve invention." 

There is no affidavit made by this examiner, and he changes the 
basis of his rejection from the Gibhn, Taylor, and Shibe patents to the 
Castle patent, which was not put in évidence, and is not before this 
Court. It may be presumed that the Castle patent would hâve been 
put in évidence did it show anything limiting the construction to be 
given to the language of claims 1 and 2 of the patent in suit describing 
the core. September 30th, the examiner said that balls made of rubber 
thread wound under high tension were notoriously coramon in the 
Patent Office. November 15th, he abandons this claim entirely, and 
substitutes "city" for "office" and says that he has knowledge of the 
use of balls made of rubber bands under high tension. The examiner 
undoubtedly referred to a fact that every bail player is familiar with, 
viz. : That in playing the game of baseball thèse playing balls were fre- 
quently made of rubber bands wound upon themselves and covered 
with a thin layer of leather. This court does not think that this mère 
statement of this examiner, unaccompanied by any affidavit, should 
limit the construction to be given to the claims of the patent in suit, 
which are not for a playing bail, but for the core of a golf bail ; some- 
thing entirely différent. But even this contention was seemingly 
abandoned, for without further correspondence so far as appears, 
claims 1 and 2 of the patent in suit, being claims 3 and 5 of substituted 
claims submitted under date of August 9, 1898, were allowed, and the 
commissioner said under date of December 29th: 

"Please find below a communication from the examiner in charge of your 
application for Bail, filed August 9, 1898." 

That communication of the examiner reads: 

"Claims 1, 2, 4, and 6 are rejected on Giblin, July 27, 1875, 165,994, and 
Castle, July 17, 1883, 281,238. See, also, British patent to Wolfgang, May 
10, 1869, No. 1,424 (Balls & Bats). Claims 3 and 5 are allowed. In view of 
the fact that balls composed of rubber bands wound under high tension ar« 
common; and balls composed of varions kind of flllings and covered with 
gutta-percha are also common, it is held that the invention, if any, is fully 
covered by the allowed claims and embraces ail the applicant !s entitled to. 
The description should be revised to harmonize with the above vïews." 

In view of this rejection of claims 1, 2, 4 and 6, and the allowance 
of claims 3 and 5, it becomes important to turn again to the claims 
and ascertain what, in fact, was rejected and what was allowed and also 
what substitutions and limitations, if any, had been made. 

Under date of August 9, 1898, the claimant had substituted specifi- 
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cations and daims, and I now refer to the substituted claîms, claim 
6 having been added. Thèse amended or substituted daims were as 
follows: 



Canceled 
Jan. 30, 
1890. 



"(1) A golf bail, comprising in combination an elastic eore and 
a close flttlng inclosing shell for the core of relatively hard ma- 
terial, haying such thiekneas as to give it the requisite degree 
of rigidity, substantially as described. 

"(2) A golf bail, comprising a core formed with a rubber 
thread wound Into spherical form under tension approsimating 
the elastic limit, and an inclosing shell therefor of relatively 
lard material of such thickness as to give it the required rigid- 
.ty, substantially as described. 



"(3) A golf bail, comprising a core composed whoUy or in part 
of rubber thread wound under high tension, and a gutta-percha 
inclosing sbell for the core, of such thicliness as to give it the 
required rigidity, substantially as described. 



Canceled 
Jau. ZO, 

ism. 



■'(4) A golf bail, comprising a central core section, rubber 
thread wound thereon under tension, and an inclosing shell or 
i'elatively hard material, of such thicliness as to give it the re- 
luired rigidity, substantially as described. 



"(5) A golf bail, comprising a central core section of relatively 
aonelastic material, rubber thread wound thereon under tension, 
and an inclosing shell of gutta-percha, of such thicloiess as to 
?ive it the required rigidity, substantially as described. 



Oaiieeied 
.Tan. ,'ÎO, 

1899. 



"(0) A golf bail having a core wholly or in part of elastic ma- 
terial and an inclosing shell therefor of relatively hard material 
having such thickness as to render it approximately inflexible 
under the moderate impacts Incident to its use but sufficiently 
flexible under the stronger impacts to bring the elastic property 
of the core into action, substantially as described." 



Claim 1 rejected was for a golf bail comprising in combination "an 
elastic core" and a shell which it is not necessary to describe. It is 
évident that any bail having a core composed of elastic material would 
be covered by this claim, and a core composed of any elastic material 
is therefore excluded. Claim 3 rejected included a core formed with a 
rubber thread wound into spherical form under tension approximating 
the elastic limit and also the shell. The shell under this claim might 
be composed of any relatively hard material. Claim 3 allowed as claim 
1 in the patent includes a core composed either wholly or in part of 
rubber thread wound under high tension and a gutta-percha inclosing 
shell for the core. As daim 3 was allowed with a gutta-percha inclos- 
ing shell substituted for a shell of relatively hard material which 
would include any hard material, it is évident that the patent is limited 
to a gutta-percha shell, and it is also évident that as rubber thread 
wound under high tension is retained and takes the place of "rubber 
thread wound into spherical form under tension approximating the 
elastic limit" as stated in claim 2 rejected, that it was not intended 
to reject claim 2 because of the language relating to rubber thread 
or to the core, but because of the description of the inclosing shell. 
The core must necessarily be of a spherical form. The words "rubber 
thread" are used in both claim 3 allowed and claim 2 rejected, and 
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this court is unable to discern any différence between rubber thread 
wound under tension approximating the elastic lirait, and rubber thread 
wound under high tension, except that the tension in the one case might 
be greater than in the other. Claim 4 rejected contained a central core 
section as élément 1 ; rubber thread wound thereon under tension, élé- 
ment 2 ; and the inclosing shell. The inclosing shell was of relatively 
hard material, any hard material; and hence this claim was rejected. 
The core section was to ail intents and purposes the same as the core 
section of claim 3 allowed, with the single exception that claim 3 al- 
lowed has the words "high tension" while claim 4 rejected had the 
Word "tension" alone. In claim 3 allowed the core is composed either 
wholly or in part of rubber thread, and hence it may hâve what was 
described in claim 4 rejected, viz., a central core section with rubber 
thread wound thereon. Claim 5 allowed has a core section of rela- 
tively nonelastic material, and rubber thread wound thereon under 
tension and an inclosing shell of gutta-percha. The central core sec- 
tion has the rubber thread wound under tension but not necessarily 
high tension. Claim 6 was rejected because the core was com- 
posed wholly or in part of any elastic material and because the in- 
closing shell was not confined to gutta-percha. 

It seems clear that the Patent office intended to reject a claim for 
a golf bail having in the combination any other tlaan the gutta percha 
inclosing shell and one having in the combination a core composed of 
any elastic material. The Patent Office did not in tend to reject and 
did not reject a claim for a golf bail comprising in combination a core 
composed wholly or in part of rubber thread or its équivalent, if 
of rubber and capable of being wound under tension either upon itself 
or upon some central core formed of some relatively non elastic ma- 
terial, and a gutta-percha inclosing shell of such thickness as to give 
it the required rigidity described in the spécifications. Nowhere do we 
fînd any limitation placed upon rubber thread except that it is to be 
composed of rubber and capable of being wound either upon itself or 
upon the central core pièce referred to. 

If the rubber strip or band used by the défendant is not the équiva- 
lent of and to be regarded as the rubber thread referred to and 
included within the meaning of the claims of the patent in suit, then 
a very thin and very narrow strip of rubber would not be and a strip 
of rubber one one-thousandth part of an inch in thickness and one one- 
hundredth part of an inch in width would not be regarded as a rubber' 
thread. Such a strip of rubber would be a rubber band, and not a 
rubber thread, because of much greater width than thickness, because 
not "a twisted filament of a fibrous substance spun out to considérable 
length," because not a compound cord consisting of two or more 
strands of rubber united together by twisting, because not round. 

In Bundy Manufacturing Company v. Détroit Time Register Com- 
pany, 94 Fed. 524, 36 C. C. A. 375, the Circuit Court of Appeals said: 

"To be estopped by the action of tbe Patent Office, a patentée must be 
showQ to hâve surrendered something whicli he uow claims ia order to ob- 
taln that which was allowed." 
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In the case at bar can it justly be said that the patentée surrendered 
every size and form of light, thin rubber band in order to obtain the 
allowance of rubber thread? The différence, if any, is in size and 
form (width merely) and not in utility, function or resuit. The court 
has carefully examined the authorities cited by the défendant. The 
défendant made no showing of the prior art except such as we find in 
the file wrapper. So far as the meaning to be given to the words 
"rubber thread" is concerned this court finds no limitation either in 
the spécifications or the claims or the action of the Patent Office. 

Infringement is made out, and as the validity of the patent is con- 
ceded, there will be a decree for the complainant that the patent is 
valid; that the défendant infringes, and for an injunction and an ac- 
counting. 



DOVER et al. v. GREENWOOD et al. 

(Circuit Court, D. Rhode Island. January 30, 1906.) 

No. 2,664. 

1. Patents — Rioht to Obtain bt Bill in Equitt — Constbuction of Statute. 

Act Feb. 9, 1893, c. 74, § 9, 27 Stat. 436 [U. S. Comp. St 1901, p. 3391L 
creatlng a Court of Appeals for the District of Columbla, which vests in 
such court jurisdlctlon of appeals from the décisions of the Commisslon- 
er of Patents theretofore vested in the Suprême Court of the District, 
and also gives a right of appeal to such court in interférence cases, does 
not by implication repeal Rev. St, § 4915 [U. S. Comp. St. 1901, p. 3392], 
giving an applicant for a patent whose application is refused a right to 
obtain a patent by a blll In equlty. 

2. Same — Res Jtjdicata. 

The décision of the Court of Appeals of the District of Columbla on an 
appeal ïrom the Commissloner of Patents, taken under Act Feb. 9, 1893. 
c. 74, 27 Stat. 436 [U. S. Comp. St. 1901, p. 3391] does not constltute 
an adjudication which precludes the maintenance of a suit In equity 
by one of the parties against the other to obtain a patent, under Rev. 
St. i 4915 [U. S. Comp. St 1901, p. 3392.] 

Demurrer to Bill of Complaint. 

Alex. P. Browne and Horatio E. Bellows, for complainant. 
Wilmarth H. Thurston, for défendant. 

BROWN, District Judge. The bill is brought under section 4915 
*of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 3392]. 

It sets forth proceedings in the Patent Office upon an interférence 
between Dover and Greenwood, an appeal to the Court of Appeals for 
the District of Columbia, a reversai by said court of the décision of 
the commissioner, an award of priority to Greenwood, and the issue 
of letters patent to Greenwood's assignées, D. M. and F. H. Watkins, 
on June 28, 1904. 

It prays that this court may decree that George W. Dover, as as- 
signer, and the George W. Dover Company, as assignée, are entitled 
to receive letters patent for the invention, as specified in the claim of 
Dover's application, and for other relief. 
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The défendant, on demurrer, contends that section 4915 is re- 
pealed by section 9 of the Act of February 9, 1893, c. 74, creating the 
Court of Appeals of the District of Columbia, 27 Stat. 436 [U. S. 
Comp. St. 1901, p. 3391]. The later act repeals in gênerai ternis 
ail acts and parts of acts inconsistent therewith, but contains no ex- 
press repeal of section 4915. 

The défendant urges that the later act is inconsistent with the 
former. This question was before the court in Bernardin v. Northall 
(C. C.) 77 Fed. 849, where it was held that there was no such ir- 
reconcilable conflict as to work an implied repeal. This décision was 
followed with approval in McKnight v. Métal Volatilization Co. 
(C. C.) 128 Fed. 51. 

It is évident that, in both cases, the learned judges applied the cor- 
rect rule of construction, and gave proper effect to both statutes. 
Reading the statutes together, we find that the détermination of ap- 
peals, formerly vested in the Suprême Court of the District of Co- 
lumbia, was thereafter vested in the Court of Appeals for the District 
of Columbia. The jurisdiction was transferred without change to the 
new court. It is very clear that the effect was merely to substitute one 
court for another, and there is no plausibility in the argument that 
it was thereby intended to destroy the jurisdiction of the Circuit 
Courts over bills in equity brought under section 4915. 

The later statute provided, however, that : 

"In addition, any party aggrieved by a décision of the Commissioner of 
Patents in any interférence case, may appeal therefrom to said court of 
appeals." 

It is very clear that this additional remedy by way of appeal was 
not a substitute for the older remedy by bill in equity. 

"The bill in equity provided for by section 4915 is whoUy différent 
from the proceeding by appeal from the décision of the commissioner 
under considération in this case. The one is the exercise of original, 
the other of appellate, jurisdiction." Ex parte Hien, 166 U. S. 432, 17 
Sup. Ct. 624, 41 L. Ed. 1066. 

It is quite true that since the passage of the act establishing the 
Court of Appeals of the District of Columbia, a patent can be no 
longer "refused" by the Suprême Court of the District of Columbia, 
and it may possibly be true that a patent cannot be "refused" by the 
Commissioner of Patents in the sensé of the former act; but it is 
nevertheless apparent that the change of the tribunal which is to en- 
tertain the final appeal was not intended to change the nature of the 
appeal. The old appeal was transferred to a new court, and a new 
appeal given to the new court in interférence cases. 

The merely verbal difficulty which arises upon the précise terms of 
section 4915, after the passage of the later act, is obviated by the 
rule of construction which requires that both acts be read together, 
and reconciled, if possible. It has been the consistent purpose of 
Congress for man\' years to provide both appeals, limited to the con- 
sidération of the "évidence iir;Hliiced before the Commissioner" (sec- 
tion 4914) and original and independent jurisdiction in equity (sec- 
tion 4915). To prêter a construction that destroys entirely an original 
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and independent jurisdiction in equity, exercised by the Circuit Courts 
throughout the country, to a construction which préserves this juris- 
diction and also the appellate jurisdiction, would require strong rea- 
sons. 

If there is a repugnancy between independent parts of the two acts, 
the later supersedes only so much of the former as cannot stand with it. 

Apply this rule to section 4915 : "Whenever a patent on appHca- 
tion is refused" — this needs no modification. The following clause 
is a subordinate clause specifying the twO ways in which an applica- 
tion is refused: "Either by the Commissioner of Patents or by the 
Suprême Court of the District of Columbia upon appeal from the Com- 
missioner." Substitute the new way in which an application is re- 
fused, i. e., "by the Court of Appeals of the District of Columbia," 
and the act is changed only by substituting the new instrument, which 
makes final action or refusai on appeal, for the old. The scheme of the 
act remains untouched. There is obviously no conflict between the 
gênerai scheme of the old act and the new act. The conflict is only 
between the new act and a clause of the old act specifying certain par- 
ticulars. The new particulars can be substituted for the old without 
aflfecting the gênerai clause, "Whenever a patent on application is re- 
fused," which précèdes, and the gênerai clause, "the applicant may 
hâve remedy by bill in equity," which follows. It is clear, therefore, 
that there is no irreconcilable inconsistency between the two acts. 

It is argued that it was the intention of Congress to substitute an ap- 
peal for the bill in equity under section 4915, because there would 
exist the anomaly of a court of lower jurisdiction, i. e., the Circuit 
Court, having the right to review the judgment of the Court of Ap- 
peals. But this fails to recognize the fact that the Circuit Court does 
not act as a court of review, but as a court of original and independent 
judisdiction. 

It is urged that the addition of the new appeal in interférence cases 
would inCrease the burden and expense of litigants. It is very clear, 
however, that a repeal of original jurisdiction cannot be inferred from 
the addition of appellate rights. Especially is this true in view of the 
numerous décisions clearly distinguishing between the appellate ju- 
risdiction and the jurisdiction under section 4915. 

The défendants also contend that the décision of the Circuit Court 
of Appeals constitutes res adjudicata, and precludes the complainants 
from maintaining their présent bill. This point is satisfactorily dis- 
posed of in Bernardin v. Northall (C. C.) 77 Fed. 849. 

The demurrer will be overruled. 
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HILDRETH v. DUFF et al. 

(Circuit Court, W. D. Pennsylvauia. February 1, 1906.) 

No. 15. 

1. Specific Performance — Contbacts Enfobceable — Cebtaintt. 

A contract reciting that one party, a caudy manufacturer, was desir- 
ous of having perfected and manufactured "a certain machine or ma- 
chines for use in the manufacture of candy," and by which the second 
agreed to enter his employment and to dévote his services to such work, 
giving the flrst party the full beneflt and enjoyment of any and ail in- 
ventions and Improvements he might malie relating to machines or 
devices pertainlng to the first party's business, does not so clearly im- 
port an agreement by the employé to asslgn a patent for an invention 
made by him relating to candy making, but differlng essentially from 
any machine then known or used by the flrst party, as to warrant a 
court in decreeing Its spécifie performance as so construed. 

2. Contbacts— Oonsteuction—Agbeement with Respect to Futxjee Inven- 

tions. 

An agreement by an employé to give bis employer, who was a candy 
manufacturer, "the full beneflt and enjoyment" of any and ail inventions 
which he might make pertainlng to the employer's business, imports an 
agreement for a shop right or license to use such inventions merely, and 
does not entitle the employer to an assignmeut of patents secured by the 
employé therefor. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 71 ; vol. 38, Cent Dig. Patents, §§ 125, 272, 302.] 

In Equity. On bill and cross-bill and proofs. 

J. Snowden Bell and D. F. Patterson, for complainant. 

Kay, Totten & Winter and Daizell, Scott & Gordon, for respondents. 

ACHESON, Circuit Judge. The original bill was brought by Her- 
bert L,. Hildreth against Robert P. Duff and Edward A. Kitzmiller, 
çopartners doing business as P. Duff & Sons, to compel them to assign 
to the complainant letters patent No. 736,313, for a method of puUing 
candy, granted on August 11, 1903, to Chas. Thibodeau, as assigner 
to Catherine M. Thibodeau, and by her assigned to the défendants, 
and also the défendants' interest under an assignment to them by Chas. 
Thibodeau in an application filed by the latter for letters patent for 
a candy pulling machine, and to enjoin the défendants from the further 
use, beneflt, enjoyment, leasing, or sale of the inventions, improvements, 
machines, and devices, covered by said patent or said application, and 
from prosectuing or bringing suits for the infringement of the method 
patent. The bill of complaint is based upon the following instrument: 

"Whereas Herbert L. Hildreth of Boston, candy manufacturer, is desirous 
of having perfected and manufactured a certain machine or machines for 
use in the manufacture of candy, and especially for sizing, shaping, cutting, 
vvrapping and packlng, also the pulling of molasses candy, and whereas I, 
Chas. Thibodeau, being a skilled mechanic, and desirous of eplering the em- 
ploy of said Hildreth for the purpose of constructing, Improving and per- 
fecting such machinery : Now, therefore, in considération of such employment 
nnd of the payment of wages to me at the rate of ($3.25) three dollars and 
twenty-five cents per day, I hereby agrée with said Hildreth to enter bis 
employ, and that I will give him my best services, and also the full benefit 
and enjoyment of any and ail inventions and improvements which I hâve 
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made or may hereafter make relating to machines or devlces pertaining to 
sald Hlldreth's business. I aiso further agrée that should said Hildreth not 
désire to patent any of said inventions or improvements, but to Iteep thie 
same secret, I will do ail in my power to assist hlm in tliis, and will not dis- 
close any information as to the same or any of tliem, exeept at tlie request of 
said Hildreth. 
"Signed at Boston, Mass., this 29th day of May, 1897. 

"Charles Thibodeau." 

At the opening of this discussion, I hâve to say that the détermina- 
tion in the case of Thibodeau v. Hildreth, 134 Fed. 892, 60 C. C. A. 78, 
63 L,. R. A. 480, is not controlling hère ; and I particularly note that 
the court in that case was not called on to détermine the scope of the 
Thibodeau contract, and did not interpret its scope. The extent to 
which the actual adjudication went was that the contract was not un- 
conscionable nor against public policy, and that Thibodeau was not 
entitled to hâve it delivered up and canceled. 

It appears that the foregoing paper, which the complainant seeks 
to hâve specially performed, was prepared exclusively by him and his 
légal adviser, and that Thibodeau knew nothing about its terms until 
it was presented to him for signature. This is a fact fairly to be con- 
sidered, if there is any doubt as to the meaning of the paper or it is 
reasonably open to more than one interprétation. Noonan v. Bradley, 
, 9 Wall. 394, 407, 19 L. Ed. 757. I think this just rule is particularly 
applicable to the facts of the présent case. 

At the time the paper was signed, machines for pulling candy, such as 
that hère in question, to tàke the place of the men who pulled the candy 
over hooks to whiten it, were not known in the art. No such machine 
was in use in Hildreth's business nor in course of construction for 
him. Under the circumstances, neither Hildreth or Thibodeau could 
hâve contracted with immédiate référence to such a machine. At that 
time, however, machines performing a différent kind of pulling opéra- 
tion were known to and used in the trade. The function of that ma- 
chine was to pull the candy down to the requisite size to feed the 
cutting and wrapping machine, doing the work of a girl who was 
accustomed to pull the candy down to the required size. A pair of such 
pulling machines were built for Hildreth in March, 1897, about two 
months before the Thibodeau contract was signed. Thibodeau was 
, familiar with that class of pulling machines, but had no knowledge 
whatever with respect to any other machine for pulling candy. There- 
fore it is well within reasonable belief that he understood the words 
"also for the puUing of molasses candy," especially in view of their 
associated words, to refer to that class of then known and used pulling 
machines, as he testiiies he did so understand them. 

In Colson v. Thompson, 2 Wheat. 336, 4 L. Ed. 253, the court said: 

"The contract which is sought to be specifically executed ought not only 
to be proved, but the terms of it should be so précise as that neither party 
could reasonabl.T misunderstand them. If the contract be vague or uncer- 
tain, or tne évidence to establish it be Insufficient, a court of equity wiii not 
exercise its extraordinary jurisdiction to enf orce it, but vyill leave the party 
to his legàl remedy." 

In the récital of the paper in controversy, which is the key to the 
meaning of the parties, it is not machines generally, but "a certain 
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machine or machines," which Hildreth is desirous of having "perfected 
and manufactured," and it is on such machines that Thibodeau is 
to be employed for the purpose of "constructing, improving and 
perfecting." Now, this récital, in view of its spécifie référence to a 
certain machine or machines, cannot fairly be construed to cover a 
machine not then known to the art and radically différent from any 
knoWn machine. The more gênerai words subsequently employed 
in the body of the paper ought not to be held to hâve a larger scope 
than the language of the récital, especially as they expressly relate 
to machines or devices "pertaining to said Hildreth's business." Mc- 
Farland v. Stanton Manufacturing Company, 53 N. J. Eq. 649, 650, 
33 Atl. 962, 51 Am. St. Rep. 647. Looking at the whole paper, it 
seeras to me that Thibodeau had a right to understand that the con- 
tract related to Hildreth's business as then conducted, and that the 
machines mentioned in the body of the paper were not other than such 
as had already been made the subject of recitation. At any rate, the 
interprétation which the complainant seeks to hâve put on the gênerai 
terms in the body of this paper is by no means so clearly its import 
as to meet the requirement laid down, as we hâve seen, by the United 
States Suprême Court. Nor can it, I think, be successfully main- 
tained that the terms of this paper are so précise as that neither party 
could reasonably misunderstand them. The foregoing views lead to 
a decree adverse to the complainant. 

But, furthermore, the complainant's right to the relief sought rests 
upon the theory that by the contract Thibodeau bound himself to assign 
his inventions to the complainant. We search, however, the paper in 
vain for any such stipulation. On the contrary, the engagement of 
Thibodeau is to give to Hildreth "the full benefit and enjoyment" of 
ail his inventions or improvements relating to machines or devices 
pertaining to Hildreth's business. Now, by ail the authorities, this 
imports and confers only a shop right or mère license to use an in- 
vention. Whiting V. Graves, 3 Ban. & Ard. S22 ; Wilkins v. Spaflford, 
3 Ban. & Ard. 274; Hapgood v. Hewitt (C. C.) 11 Fed. 432; Hapgood 
V. Hewitt, 119 U. S. 226, 233, 7 Sup. Ct. 193, 30 L. Ed. 369 ; Dalzell 
V. Dueber Manufacturing Co., 149 U. S. 315, 13 Sup. Ct. 886, 37 
L. Ed. 749; 2 Robinson on Patents, § 832. Moreover, the business of 
Hildreth at the time the contract was made was that of a candy manu- 
facturer. He was a mère user of machines, and not then engaged in 
the manufacture or sale of machinery. Clearly he bargained only for 
the "full benefit and enjoyment," that is, the use, of Thibodeau's inven- 
tions. Had it been intended that Hildreth should hâve the ownership 
of or title to the inventions, this would hâve been specifically stated 
in the contract. The secrecy clause is an independent provision and 
cannot be held to enlarge the express user stipulation. Of course, 
the view just presented is fatal to the complainant's case. 

There still remains the question whether there is such privity be- 
tween Charles Thibodeau and Catherine, his wife, and the défendants, 
as would deprive the défendants of an independent défense based upon 
alleged equities of their own. This question, however, I do not think 
it necessary to discuss or to consider, in view of the above-stated con- 
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clusioips upon other points, which require the dismissal of the bill. 
I therefore intimate no opinion on this branch of the case. 

It only remàins for me to say that I think thé défendants are en- 
titled to relief Under the prayers of their cross-bill, but I am net now 
prepared to indicate with précision the extent of that relief. This can 
be done more prooerly when counsel présent decrees. 

Let counsel prépare and submit decrees. 



MERRITT & CHAPMAN DERRICK & WRBOKING CO. v. VOGEMAN. 

(District Court, S. D. New ïorlj. December 6„ 1905.) 

Shippisg—Demtjebage— Derricks Emploted roB Loading Cargo. 

Respondent, as agent for certain steamships, held not liable for demur- 
rage, because derricks of libelant hired by a shipper to transport locomo- 
tives in parts to the i^teamships and by respondent to hoist tlie same on 
board and into the holds at a stipulated priée for eacli were not allowed 
to dèliver the same as rapidly as they could hâve done, where the parts 
were reeeived and stowed with reasonable skill and dispatch, and the de- 
lay resulted from the character of the cargo and the manner in which it 
was loaded on the derriclîs, and it further appeared that libelant fur- 
nished a larger number of derricks than could conveniently be discharged 
at the same time. 

[Ed. Note. — Demurrage, see notes to Harrlson v. Smith, 14 C. C. A. 
657; Randall v. Sprague, 21 0. C. A. 337; Hagerman v. Norton, 46 C. C. 
A. 4.] 

In Admiralty. Suit for demurrage. 

Avery F. Cushman, for Hbelant. 

Butler, Notman & Mynderse, for respondents. 

ADAMS, District Judge. The original libel in this action, filed to 
recover alleged demurrage of certain derricks belonging to the libel- 
ant from the firni trading under the name of H. Vogeman, the agents 
of a Une of steamships in which were running the Tripoli and Eto- 
nian, was excepted to because it failed to allège any contract binding 
upon the respondents or the breach of any duty owing by them to 
the libelant. The exceptions were sustained — 127 Fed. 770 — and the 
libelant amended by making sortie -minor changes in the verbiage and 
by alleging as follows : 

"Eighth : That the said merchandise referred to In the second, third, 
fourth, flfth and sixth paragraphs of the libel herein consisted of twenty lo- 
comotives and the merchandise referred to In the seventh paragraph consisted 
of two locomotives. That the said yessels took the said twenty locomotives 
from jersey City, New Jersey, and transported the same to the said stenmship 
'Tripoli* at the instance of the Baldwin Locomotive Works and transported 
under like conditions the said two locomotives to the Steamship 'Etonian.' 
That the Ughterage only to the vessels' side was for the acconnt of the said 
Baldwin Locomotive Works and that the said vessels were under the control 
of the respondent thereafter as the respondent by a contract duly made with 
the libelant, employed the libelant, by means of the derriclvs and hoisting 
apparatus which were attached to each of the said vessels above named to 
hoist the said twenty locomotives to the declc and into the hold of the said 
steamship 'Tripoli' within a reasonable time after the said vessels arrlved 
alongside, and agreed to pay the sum of $30 for each locomotive so hoisted. 
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That the libelant performed the eald work and reeeived its pay for the hoist- 
Ing from the respondent; that the respondent had full control of the said 
Bteainships and of the recelving of the sald cargo thereon and neglected and 
refused to receive the said locomotives or permit the libelant to holst the 
same on the decli and into the hold of said steamships within a reasonable 
time after the arrivai of said boats alongside and after he was notifîert that 
the libelant was ready to holst the said cargo on the deck and Into the hold 
of the said steamships. That the respondent was duly notifled by the libel- 
ant that it would hold him responslble for each and every day's delay beyond 
a reasonable time that each vessel was delayed by reason of his refusai to 
permit the libelant to hoist sald cargo onto the deck and into the hold of said 
steamships pursuant to its said employment, and that the said derricks were 
severally detained by the respondent over and above the proper and reason- 
able time to complète the work of hoisting the said locomotives upon the deck 
and into the hold of the steamships and thus discharge their cargoes for the 
following periods : 

"The derrick 'Edgar,' from April llth to April 25, 1901, the date of dis- 
charge, both dates inclusive, a perlod of flfteen days ; the derrick 'Chief from 
April 13th to April 16th, 1901, the date of discharge, both dates inclusive, and 
from April 22nd to April 26th, 1901, the date of discharge, both dates inclu- 
sive, a perlod of nine days; the derrick 'Atlas' from the 20th of April to the 
22nd of April, 1901, the date of discharge, both dates inclusive, a perlod of 
three days; the derrick 'W. H. Morse' the 21st and 22nd of April, 1901, the 
date of discharge, both datés inclusive, a perlod of two days ; the derrick 
'Alfred' May 14th, 1901, the date of discharge, a period of one day." 

The libel was subsequently amended by making some further minor 
changes in the language and alleging that by the custom of the Port 
of New York and by the Rules of the Maritime Association of the port 
regulating Hghterage, ail of which were well known to the respond- 
ents, the libelant was entitled to charge the respondents and receive 
from them demurrage for the détention of the lighters (derricks) 
beyond a reasonable time. 

Upon the libel as amended the action was brought to trial and it 
appeared that the lighters or derricks did suffer some delay and the 
question to be determined is were the respondents in fault therefor 
so as to make themliable in damages. 

The locomotives were in parts and came by rail to Jersey City from 
Philadelphia. When they reached Jersey City the lighters did not 
receive quick despatch but were somewhat delayed. This was caused 
by the manner in which the goods were loaded, that is, the manner in 
which the parts were distributed. The respondents employed the li- 
belant to hoist the locomotives from the lighters into their steamers 
at $30 each. The sums due therefor hâve been paid. No contract, 
however, was made conceming the time within which the loading 
should take place and there is no liability by reason of any express 
contract. On the question of implied contract, no doubt the goods 
could hâve been handled more expeditiously if they had been properly 
packed or furnished to the steamers in a dififerent way, but it has not 
been made apparent how the respondents are liabk in such respect. 
They did not need the constant services of the libelant's vessels. 
Their duty was simply to take the goods in a reasonable manner and 
this they apparently did. They were not in a position to take the goods 
ail at once. It was necessary to provide spaces for them which re- 
quired arrangement of the parts when they were delivered. Instead 
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of giving the respondents an opportunity of adjustîng the matter in 
a convenient and economical manner, the libelant sent the vessels to 
them practically ail at once and afforded them no chance of providing 
for their réception. The steamers could only be laden properly by the 
receipt of the parts of the locomotives when they were needed in the 
loading and as the lighters were loaded apparently without regard 
to the steamers' convenience, what delay there was resulted from no 
fault on their part. 

The respondents naturally expected that the parts of the locomotives 
jvould be delivered to them gradually and in proper order. I do not 
see how under the circumstances they can properly be charged witb 
default. The testimony shows that they received the goods and stowed 
them with reasonable skill and despatch. They could not be expected 
to provide on the steamers for the immédiate receipt of ail goods, in 
view of the fact that it was necessary that the heavier parts should 
be stowed on the bottom. It was evidently a mistake to send several 
derricks at the same time to the steamers, when one would hâve been, 
sufSciènt to do ail the hoisting required and the other derricks as 
such were useless. But I do not see how there can be any proper 
recovery for the use of the vessels as lighters in the absence of any 
unnecessary détention on the respondent's part. It appears that the 
goods were taken as fast as they could be cared for by the steamers 
and there is no évidence to sustain a charge of neglect in this or in 
any other respect. What delay there was, was doubtless attributable 
to the manner in which the lighters were loaded and that was a matter 
with which the respondents had nothing to do. Their testimony is to 
the efifect that the Locomotive Works agreed to supply the parts of; 
the locomotives in such a way as the respondents wanted them. 

The libel will be dismissed. 



GEORGE D. EMERT CO. ▼. TWEEDIE TRADING CO. 
TWEEBIB TRADING CO. v. GEORGE D. EMERX OO. 
(District Court, S. D. New York. December 19, 1905.) 

Admibalty — Set-Off — Mattees Abisino Out or Independent Teansactions.. 

Matters arlsing out o( Independent transactions not connected with the- 
transaction upon which the suit was brought cannot be pleaded as a set- 
off in admiralty. 

[Ed. Note. — For cases in point, see vol. 1, Cent Dig. Admiraity, § 327.] 

Same— Cboss-Libei^-Mattehs Constitutino Countbbclaim. 

New and distinct matters, not Included in the original llbel, but arlsing 
out of separate transactions, cannot be made the subject-matter of a 
cross-libel in admirality, which must be conflned to matters arising out of ' 
the same maritime transaction for which the original action was brought.^ 

[Ed. Note. — For cases In point, see vol. 1, Cent Dlg. Admiralty, { 330.] 

In Admiralty. On exceptions to answer and cross-libel. 

Convers & Kirlin and John M. Woolsey, for George D. Emery Co». 
Wheeler, Cortis & Haight, for Tweedie Trading Co. 
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ADAMS, District Judge. The original action herein was brought 
by the George D. Émery Company against the Tweedie Trading 
Company to recover a balance of hire of the steamship Osceola for a 
half month from April 3, 1905, amonnting to, less conceded déduc- 
tions, $1,209.35. 

The respondent in its answer after some déniais and claims, alleged : 

"Seventh. Further answering the libel herein the respondent allèges that 
the Steamship Osceola arrived at the port of New York on or about the lOth 
day of April, 1905, and was there detained at quarantine for one day and 
nlneteen and one-half hours by reason of the sîckness of the crew of sald 
steamer, whlch constituted 'a deficlency of men,' and the respondent is en- 
titled to deduct from the hire the time so lost, which at the rate agreed upon in 
the charter party amounted to $272.61. The respondent further disbursed for 
account of sald steamer at the port of New York the sum of $95.46. Thèse 
sums were disbursed at the request of the master of said steamer and were 
mad-e whlle the hire of said steamer was suspended under the provision of the 
charter party, and were properly chargeable to the owuers. 

"Eighth. Further answering the libel herein, the respondent allèges that it 
advanced and disbursed to the master of said steamer the sum of $1300.44 for 
necessary eupplles for sald steamer. Thèse sums were advanced and dis- 
bursed at the request of the master of said steamer and constltute a lien on 
said steamer and are properly chargeable to the owners thereof. 

"Nlnth. Further answering the libel herein the respondent allèges that on 
or about the 9th day of December, 1903, a charter party was entered into he- 
tween the libelant and respondent, whereby the libelant agreed to load on the 
steamer Myrtledene a full and complète cargo of mahogany logs at Bellze for 
transportatlon to Boston. 

"The libelant wrongfully failed to perform the obligations imposed upon it 
by said charter and failed and refused to load the cargo contracted for, by rea- 
son of whlch breach of the charter the respondent bas sustalned damages to 
the amount of Three thousand dollars ($3000), payment of which has been 
demanded and refused. The respondent performed ail the obligations and 
stipulations of sald charter party on its part to be performed." 

The respondent also filed a cross libel seeking to recover thereby 
the sums $272.61 and $95.46, alleged in the 7th paragraph of the 
answer and the further sum of $3,000 for damages for breach of 
charter of the Myrtledene as above stated. 

The libellant thereupon filed the foUowing exceptions to the answer : 

"First. It excepts to the following allégation contained In the seventh 
article of the answer : 

" 'The respondent further disbursed for account of sald steamer at the port 
of New York, the sum of $95.46. Thèse sums were disbursed at the request of 
the master of the sald steamer and were made while the hire of the said 
steamer was suspended under the provision of the charter party, and were 
properly chargeable to the owners.' 

"On the ground that It is impertinent, and Irrelevant in an action between 
the George D. Emery Company, whlch was the charterer of the Steamship 
Osceola, and the Tweedie Trading Company, the sub-charterer. 

"Second. It excepts to ail the allégations contained in the eighth article of 
the answer on the ground that It Is impertinent and Irrelevant, In an action 
between the George D. Emery Company, which was the charterer of the 
steamship Osceola, and the Tweedie Trading Company, the sub-charterer. 

"Third. It excepts to the allégations in the nlnth article of the answer on 
the ground that they are not a part of the controversy for which the libel 
was brought, and hence cannot properly be appealed as matter of set-off 
thereto." 

143 F.— 10 
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The libellant aiso filed exceptions to the cross libel as follows: 

"First. Because the matters alleged iil the second anîd third articles of tha 
so-caUed cross-libel are not matters Involved In the original libel, and tbere- 
fore not properly to be included in any cross-libel filed tbereto. 

"Second. Because the matters alleged in the fourth, flfth and sixth articles 
of the so-called crpss-libel hâve already been pleaded in the answer to the 
original libel of the George D. Emery Company agaiust the Tweedie Trading 
Company, and do not constitute a claim for affirmative relief, and, hence, are 
not properly pleaded as part of a cross-libel." 

It is admitted by the cross libellant that, as under the rules of the 
court, a cross libel can only be brought where the claim is in the nature 
of a counterclaim, that the iirst exception is good and shoulS be sus- 
tained. The remaining exceptions will now be considérée. 

To the Answer. 

Ist and 2d. The difficulty about thèse exceptions is, thatthey proceed 
upon the theory that the Emery Company was smiply the cHarterer of 
the ship and the Tweedie Company the sub-charterer. In fact, as ap- 
pears by the contract, the Emery Company was the chartered owner. 
It was provided : 

"It is understood that where the word 'owners' appears in this charter it 
refers to George D. Emery Co. and where word 'charterers' or 'sub-charterers' 
appears it refers to Tweedie Trading Co. 

"I. That the owner shall provide and pay for ail provisions, wages, and 
Consular shipping and dlscharging fées of the Captain, Offlcers, Engineers, 
Firemen and Crew ; shall pay for the Insurance of the vessel, also for ail the 
cabin, decfc, engins room, and other necessary stores, and maintain her in 
a thoroughly efficient state in hull and machinery for and during the service." 

Under thèse circumstances, it does not seem that âny further dis- 
cussion is required. The Emery Company was required to pay thèse 
charges and if the Tweedie Company paid them it was manifestly for 
the account of the former, from whom it is entitled to reimbursement in 
this action. 

Exceptions overruled. 

3d. The question is raised hère as to the right of the Tweedie Com- 
pany to set oiï the damages it claims to hâve sustained by reason of 
the Myrtledéne. The argument of the Tweedie Company in this , 
connection is that an independent transaction may be set oiï and The 
C. B. Sanford (D. C.) aS Fed. 863, cited in support thereof. That au- 
thority does undoubtedly support the claim but it has not been fol- 
lowed. The better doctrine is, that such set-offs do not fall within 
the jurisdiction of the court. Willard v. Dorr, Fed. Cas. No. 17,680; 
American Steel Barge Co. v. Chesapeake & O. Coal Agency Co., 116^ 
Fed. 857, 54 C. C. A. 307; Davidson v. Green (D. C.) 137 Fed. 999; 
Hastorf v. Degnon-McLean Contracting Co. (D. C.) 128 Fed. 983. 

Exception sustained. 

To the Cross Libel. 

: The undisposed of exception to the cross libel présents the question 
of whatcan be set up in this way. The Tweedie Company urges 
the hardship it will be subjected to if not permitted to proceed with its 
claim with respect to the Myrtledéne, and the Emery Company claims 
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tliat the rules of law prevailing in this court only allow the prosecu- 
tion of daims arising out of the same maritime transaction for which 
the original libel was brought. The latter claim seems to be the 
Sound one. Mr. Justice Clifford, in writing for the Suprême Court, 
in The Dove, 91 U. S. 381, 385, 23 L. Ed. 354, said: 

"Whether the Controversy pending Is a suit in equity or In admlrality, a 
cross-libel or libel Is a bill or libel brought by a défendant In the suit against 
the plaintiff in the same suit or against other défendants In the original suit or 
against both, touchlng the matters in question In the original bill or libel. It 
Is brought In the admlrality to obtain full and complète relief to ail parties as 
to the matters charged in the original libel ; and In equity the cross bill Is 
sometlmes used to obtain a discovery of facts. 

"New and distinct matters, not included in the original bill or libel, should 
not be embraced in the cross suit, as they cannot be properly examined in such 
a suit, for the reason that they constitute the proper subject-matter of a new 
original bill or libel. Matters auxiliary to the case of action set forth In the 
original libel or bill may be Included in the cross-suit, and no others, as the 
cross-suit Is, In gênerai, Ineldental to, and dépendent upon, the original suit. 
Ayers v. Carter, 17 H6w. 595 [15 L. Ed. 179] ; Field v. SchiefEelin, 7 Johns. 
Ch. 252 ; Shlelds v. Barrow, 17 How. 145 [15 L. Ed. 158]." 

Of course, it is not intended hereby to limit the authority of the 
court to inquire into ail the breaches of any maritime contract which 
may be the subject of action and alf the damages suffered thereby, 
however peculiar they may be and whatever issues they involve. T .e 
Electron (D. C.) 48 Fed. 689, 

Exception sustained. 



Ex parte WONG SANG. 

Ex parte WONG DEN. 

(District Ctourt, D. Massachusetts. November 9, 1905.) 

Nos. 1,743, 1,744. 

AxjsifB — Chinese Exclusion — Conclttsivenbss of Décision. 

The décision of the appropriate Immigration offlcers denylng Chinese 
persons entry Into the United States, which right was clalmed on the 
ground that they were minors, and their fathers, respectively, were lawfnl 
résidents of the United States, If not appealed from and no abuse of di»- 
cretion is shown, is conclusive, and cannot be reviewed by the courts. 

[Ed. Note.— For cases in point, see vol. 2, Cent Dig. Aliens, îl 95, 103. 

Citizenship of the Chinese, see notes to Gee Fook Sing v. United States, 
1 C. 0. A. 212 ; Lee Sing Far v. United States, 35 0. C. A. 332.] 

Habeas Corpus. 

Harvey H. Pratt, for petitioners, 

William H. Garland, Asst. U. S. Atty., for Richard H. Farley. 

DODGE, District Judge. Richard H. Farley, who bas been sran- 
moned to show cause why writs of habeas corpus should not issue as 
prayed for in thèse pétitions, admits that Wong Goon Ark and Woog 
Ten Hong, referred to in the pétitions, are in his custody as the reprc- 
sentative of the steamship which brought them from Liverpool to Bos- 
tMi, and justifies his détention of them by the order of the United Sti^es 
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immigration oiïicers at the port of Boston, which is more fully referred 
to below. They are detained under said order for the purpose of send- 
ing them baclc to the port f rom whence they came. 

At the hearing upon the order to show cause it was admitted on the 
respondent's behalf that the petitïoners, Wong Sang and Wong Den, are 
Chinese persons, both of them merchants, withjn the meaning of the 
Chinese exclusion acts, and both lawfully résident in Boston. 

It was also agreed by the petitioners and the respondent, Farley, that 
Wong Ten Hong and Wong Goon Ark, the Chinese persons named in 
said pétitions and therein alleged to be the sons of said petitioners, re- 
spectively, each born in the village of Kai Sing Lee in the province of 
Hoi Ping, arrived at the Port of Boston, from Liverpool, Eng., on the 
steamer Cymric, on the 8th day of October, 1905 ; that on said 8th day of 
October, and on the 9th day of October, both 1905, the said Wong Ten 
Hong and Wong Goon Ark were given a hearing by the proper immi- 
gration officer for said Port of Boston, touching their right to be allowed 
to land in the United States ; that on the 12th day of October, 1905, both 
said persons were refused landing, and at the same time the said Wong 
Ten Hong and Wong Goon Ark were notified, informed, and instructed 
that they had a right within tw<3 days from the date of the order of said 
immigration officer, namely within two days from said 12th day of Oc- 
tober, to appeal to the Secretary of Commerce and Labor at Washing- 
ton ; that an appeal was so taken by each of them, the said Wong Ten 
Hong and Wong Goon Ark, they being each represented by counsel, 
who subsequently, on the 26th day of October, 1905, withdrew said ap- 
peals and each of them, by the authority of them, the said Wong Ten 
Hong and Wong Goon Ark; also that in ail the matters and things 
touching the applications of said Wong Ten Hong and Wong Goon 
Ark to land in the United States the said immigration officers for said 
Port of Boston acted in ail respects according to the rules of the Depart- 
ment regulating the Chinese inspection service ; that there was no abuse 
of the authority vested in and exercised by them; and that said Wong 
Ten Hong and Wong Goon Ark were advised by said immigration 
officers fully of their several rights in the premises. 

Upon évidence introduced by the respondent I find that the décision 
of the immigration officer, made on October 12th, as above stated, was 
made upon the ground that the claim of Wong Ten Hong and Wong 
Goon Ark that they were the sons of the respective petitioners was held 
by said officer not sustained by the évidence before him. It was objected 
by the petitioners that évidence to show the ground upon which the 
above décision was made was inadmissible, but I admitted the évidence 
against and subject to said objection. 

The petitioners ofifered to prove that Wong Goon Ark and Wong Ten 
Hong were the sons of Wong Sang and Wong Den, respectively, and 
each less than 21 years of âge. The petitioners contended that if the 
court should find that said Wong Goon Ark and Wong Ten Hong were 
the sons of said petitioners as alleged, and under 31 years of âge, then 
their détention was unlawful, because the petitioners, their fathers, were 
entitled, as lawful résidents within the United States, to the care, cus- 
tody, and control, and to the company, society, and services of the sons, 
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and the sons tliemselves also entitled to the care and support of the peti- 
tioners, in the place of the petitioners' résidence. 

The respondent objected to the admission of the évidence offered, con- 
tending that the décision of the immigration ofificers conclusively estab- 
lished the legality of the détention of the persons named in the pétition, 
upon the facts above stated. This objection I sustained, and declined to 
hear said évidence. 

If the question of admitting or excluding the persons named in the 
pétition turned upon the question whetlier they were the petitioners' sons, 
as alleged, or not, that question was one to be decided by the immigra- 
tion officers. The petitioners themselves are aliens, though lawfuUy rés- 
ident in the United States. Wong Goon Ark and Wong Ten Hong, 
whom they allège to be their sons, are in any event alien immigrants, 
born in China, of Chinese parents, and to be excluded or admitted into 
this country, according to the provisions of the laws of the United 
States regulating the exclusion or admission of such alien immigrants. 
The décision of the appropriate immigration officers has been adverse to 
their admission, and, under Act of Aug. 18, 1894, c. 301, 28 Stat. 390 
[U. S. Comp. St. 1901, p. 1303], the décision is final, unless reversed on 
appeal. Even if their claim to admission had been based upon an allé- 
gation of citizenship, there could hâve been no resort to the courts until 
after an appeal to the Secretary of Commerce and Labor (United States 
V. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917) ; and the 
Secretary's décision upon the question of citizenship, no abuse of discré- 
tion on the part of any of the lawfully designated immigration officers 
being shown, would hâve been final and conclusive (United States v. 
Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040). No abuse of 
discrétion is claimed in thèse cases, and the appeals from the décision 
of the properly designated immigration officers at Boston hâve been de- 
liberately and advisedly abandoned. The décision of those officers, there- 
fore, is final and conclusive. The court has no right to disregard it or 
to overrule it, and cannot now try the question whether or not the per- 
sons detained are the petitioners' sons. Pioof of that fact, if now made, 
would not, in my opinion, warrant the issuing of the writ as prayed for. 
The pétitions are denied. 
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THE LAXGFOND. 

(District Court, S. D. New York. .Tanuary 2, 1906.) 

Shippino — Damage to Caeqo — ^Pkbils of the Sea. 

A quantlty of arsenic was stowed in ttie same liold witli olive oil, 
but where the slant of the declr was downward from the arsenic toward 
the oil, and wlth a dunnage of about four inches. It was shown that 
the method of stowlng the arsenic was usual, and that there was ap- 
parently no danger to it under ordinary circumst.onces. It was also 
shown that the voyage across the Atlantic was very rough, and that 
tfie vessel roiied and pltehed to an unusual extent, and when she ar- 
rlved at New York some of the arsenic was found to hâve beea injured 
from lealiage of the oil. Held, that under such évidence the damage 
must be attrlbuted to périls of the sea, for whlch the vessei was not llable. 
[Ed. Note. — Loss by périls of the sea, see notes to The Dunbritton, 19 
0, 0. A. 4G5; Southerland-Innes Co. v. Thynas, 64 C. C. A. 118]. 

In Admiralty. Action for damage to cargo. 

MacFarland, Taylor & Costello, for libellant. 
Hunt, Hill & Bett5, for claimant. 

ADAMS, District Judge. This action was brought by the Binney 
and Smith Company to recover the damages it sustained through con- 
tact between a part of 414 kegs of arsenic and some imrefined olive 
oil stowed in the same hold of the steamer Langfond, on a voyage 
between Barcelona, and other ports in Spain, and New York. The 
bill of lading, dated the llth day of May, 1904, acknowledges the re- 
ceipt of the arsenic in apparent good order and condition. The 
vessel sailed from Lisbon on the 29th of May and reached New York 
on the 13th day of June. Upon discharging cargo, it was found that 
86 kegs of arsenic were saturated with or injured by the olive oil. The 
libellant allèges bad stowage in placing the arsenic and oil in the same 
compartment, that is, in holds 3 and 4 of the vessel, thèse holds not 
being separated by a partition or otherwise and practically but one 
compartment. The claimant allèges that the goods were properly 
stowed and dunnaged and that the damage happened through périls 
of the seas, storms and stress of weather of unusual severity. 

It appears that the ai'senic was stowed in the after part of No. 4 
hold with a dunnage of about 4 inches, which is regarded as ample 
for ail usual contingencies. There was a slant in the deck forward, 
so that a part of the floor of No. 3 was several inches lower than 
a part of the floor of No. 4. The oil which leaked was stowed in 
No. 3 hold and naturally ran forward, except in heavy weather, when 
the steamer was being thrown about. 

The testimony clearly shows that the method of stowing the ar- 
senic was usual and there was apparently no danger to it under or- 
dinary circumstances. At the end of the voyage, what oil there was 
on the floor — and some remained because of its being clogged with 
coal dust and other dirt, rendering it too thick to pass off through the 
bilges — was lower than the lowest part of the arsenic. 

The method of stowing is not severely criticised, but the place 
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selected is. The great prépondérance of the testimony shows, how- 
ever, that the place was a usual one and it appears tîiat the niaster 
was limited in his choice of places as a large part of the vessel was 
designed for the transportation of edible goods and it would be ob- 
viously improper to stow a poison of this character in their close 
vicinity. Moreover, the arsenic was taken in at the first loading port 
when it was necessary to secure a full immersion of the propeller by 
cargo of a weighty character. The cil and olives in brine had to be 
kept near the pumps amidships, on account of their known liability to 
leak. A situation almost immediately over the propeller was there- 
fore selected for the arsenic and the goods subsequently received ar- 
rangea to supply the other places, having in view the dangerous 
character of the arsenic, as well as the necessity for keeping it dry. 
It would not hâve been exposed to any danger, if the voyage had been 
of a usual character. It was not, . however, of such character but the 
weather was of great severity. It appears that the vessel rolled and 
pitched in an extraordinary manner. The master said lie remembered 
the trip particularly on account of the heavy rolling of the ship. He 
further said: 

"A. Well, on the 3rd day of June the sea was driving heavily and rolling ; 
we put up the sails, easing eut It was fresh enough until 8 P. M. on the 
4th, it was a regular storm with rain and the sails were made fast and the 
ship is (was) working heavily; the sea was swelling and raising up frora 
the westward and the ship diving heavily ; continuai storms with rain, still 
diving and the sea both from M'., W. S. W., and N. W. till 4 P. M. The 5th the 
storm was taken ofC, but still the sea kept on with heavy rolling. 

"Q. * * * On the 6th at midday it was a little dull ; but in the after- 
noon it raised up again to the storm with rain ; the whistle was in continuai 
use ; it kept on continually until the 7th when the sea started from the N. 
and wind from the N. N. E. ; kept on with high sea, shlpping some spray 
and water. 

******* 

"On the 7th in the afternoon the sea was taking ofC and the air was getting 
lighter and midnight became calm and we made fast the sails; after raidnight 
it (was) breezing up again from S. E., which was raising a modéra te gale 
with squalls. It kept on in the afternoon of the 8th; the ship was rolling 
heavily ; wind veering round S., S. W., W. ; hour by hour it was colning round 
till N. N. W. and N., and raising up a heavy sea. We set the salis, preventing 
rolling from the northerly sea. At 5 P. M. on the 9th one sali, the schooner 
sail, was split, and the gaff broken, from the heavy rolling of the ship. 
Midnight or the morning of the lOth. the sea and wind takes off and keep 
on larboard breeze until reaching Nantucket Shore Light Ship. While ofC the 
Light Ship. in sounding the holds there was shown oil In the pumps lu Nos. 
1 and 3 or in No. 3 and 4. 

* * * * * * * 

"A. In that time of year it is the worst kind I had ever had expérience 
of ; what more I cannot tell. 

"Q. What can you say as to whether such weather as you encountered 
was sufficient to hâve thrown the oil easks out of stowage If they were proper- 
ly stowed? A. Well, the rolling of the ship was sometimes se heavy that 
we had a hard job to keep ourselves fast witlî the gênerai cargo, which proves 
how the rolling of the ship made the sails split and the gafC eome down, 
which proves that the gênerai cargo or any cargo can shift in the holds 
even if stowed in the very best manner whatever possible. 

* ». * * * * * 

"Q. Well, how dld the oU get on the arsenic? A. By the ship lifting up at 
the bow and it ran back and forth, that is what I think. • • * 
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Cross examînation: 

"Q. How old vvas this sali that spllt? A. I could not tell. 

"Q. As old as the steamer? A. No. 

"Q. Steamer salis get pretty old, don't they? A. It was a new sali, I thlnk» 
but not qulte. It passed tbrougb the sail-makers at home the j'ear before. 

"Q. Has thls vessel bllge keelsî A. Yes. 

"Q. Notbing was carrled away from tbe sbip? A. Not exeept the gaff. 

"Q. Nothing else? A. No. 

"Q. What was the trouble wlth the gaflf? A. It broke In tbe mlddle froip 
the straln of tbe sali that was smashing. 

"Q. What sort of gaff was It? A. Pltch plne gaff. 

"Q. Dld you examine It after It was broken? A. Yes. 

"Q. Was tbere a knot thereî A. There was a little pièce of dark wood 
In It. 

"Q. It was an Imperfect stick? A. Tes." 

This testimony was corroborated by the chief officer who made 
entries in the log to the same effect and said the oil could not bc 
better stowed; that he eaused the* bilges to be cleaned out before 
sailing; that the rolling of the ship would move anything no matter 
how well stowed. 

While due allowance must be made for the natural tendency to 
exaggeration on the part of thèse officers, there seems to be no wa;- 
of accounting for the damage to the arsenic exeept by crediting their 
accounts to the extent of establishing a péril of the seas. It was shown 
that 9 of the barrels of oil were broken, which had the effect of free- 
ing a much larger quantity of the contents than usual and was doubt- 
less the cause of the damage hère. 

The libel will be dismissed. 



FIDELITT & DBPOSIT CO. OF MARYLAND v. FIDELITT TRUST C0> 

et al. 

(Circuit Court, D. New Jersey. January 25, 1906.) 

1. Equitt — Bill — Necessabt Pabties. 

Where the recelvers of an insolvent Insurance Society asslgned to com- 
plainaôt absolutely whatever rlghts the sodety or Its recelvers had 
agalnst défendant deposltarles of the soclety's funds arising out of em- 
bezzlements by tbe soclety's treasurer, nelther the society nor its re- 
celvers were necessarlly parties to a blll by complalnant agalnst such 
deposltarles, though one of the recelvers was entltled to one-quarter of 
whatever complalnant eollected on the asslgned claims. 

[Ed. Note. — For cases In point, see vol. 4, Cent. Dlg. Assignments, §J 
214, 215; vol. 19, Cent. Dlg. Equlty, §§ 248-251.] 

2. Same — Muxtifaeiousness. 

Where the grounds bf a suit In equlty are in some respects Identlcal 
or in some way connected, the blll jolning causes of action agalnst sep- 
arate défendants will not be objectionable for multlfarlousness, though 
It also shows that one défendant Is liable in a différent way or to a dif- 
férent extent than the other. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dlg. Equlty, §§ 371- 
879.1 

S. Same. 

In a suit agalnst certain deposltarles of the funds of an Insolvent asso- 
ciation, arising out of embezzlements by the association's treasurer, corn- 
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plaîtinnt was Interestpd in n!l of the alleied frniidnlent trnnsnrtlnns. ail 
of whioh were of tlie snnie cliaracter and grew out of tbe treasurer's 
manipulation of tliG society's deposits vvith the two défendant depositar- 
les. In some of tlie transactions it was alleged tliat Ijoth depositariea 
participated nnd weie jointly liable. and it was further cliarged ttiat 
the illégal matters were so luterwoven that an accounting was neeessary 
of ail the différent accounts of the society in both depositariea, and that 
défendants linowingly participated with the treasurer in the misappro- 
priation of certain of the funds. Eeld, that the bill was not objection- 
able for multifariousness. 

[Ed. Note. — For cases In point, see vol. 19, Cent Dlg. Equity, §S 348, 
357, 371-379.] 

4. Samb — ^Adequatk Remedt at Law. 

Tbe blll was also not objectionable, in that complalnant had en adé- 
quate remedy at law. 

5. ASSIGNMENTS — RlGHIS Oï ASSIONEB — FbINCIPAL AND STJBETT — CBIMII7AL 

CONPUCT. 

Complainant surety company, after paylng its llabUlty on the bond ot 
the treasurer of an Insurance society, arlslng out of the treasurer's em- 
bezzlement of the funds of the society, received an assignment from the 
eociety's recelvers of ail the rights of the receivers and the society against 
défendants, who were depositaries of the society's funds, under which 
assignments complainant sued to enforce a liabillty alleged to arlse out 
of Iniproper payments made by such depositariea. Held, that as com- 
plainant clalmed under the assignments, and not as surety, it was no dé- 
fense that the loss to the society was caused by the treasurer's criminal 
conduct for which complalnant was liable as surety. 

In Equity. On demurrer of Essex County National Bank. 

Gans & Haman and James E. Howell, for complainants. 
John R. Hardin, for défendant Essex County Nat. Bank. 

CROSS, District Judge. The bill of complaint in this cause îs 
filed by the Fidel ity & Deposit Company of Maryland, against Fidelity 
Trust Company, the Essex County National Bank, and Anna J. Wil- 
son, executrix of the last will of William B. Wilson, deceased, de- 
fendants, and prays for a discovery and an accounting, and for a 
decree that each of the défendants may be directed to pay to the com- 
plainant the amounts for which they may severally Se found liable. 
There is also a prayer for gênerai relief. Among the facts set forth 
in the bill of complaint, which is somewhat voluminous, the more im- 
portant as related to the demurrant, are thèse: A bénéficiai order 
known as the "Suprême Council of the Order Chosen Friends" was in- 
corporated under the laws of the state of Indiana some time prior to the 
year 1895. This corporation did business in the states of Indiana, 
Maryland, and New Jersey. On or about December, 1900, the corpora- 
tion became insolvent, and a receiver was appointed of its assets by one 
of the courts of Indiana, and subsequently ancilliary proceedings were 
taken in the state of Maryland and New Jersey, by virtue of which 
proceedings receivers were also appointed in those states. Before 
the insolvency of said corporation it transacted a large amount of 
business in the state of New Jersey, and in connection therewith had 
large deposits of money at various times with the défendants, the 
Fidelity Trust Company and Essex County National Bank. William 
B. Wilson, now deceased, and whose executrix is a, défendant, was 
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its suprême treasurer. The Order of Chosen Friends, in the conduct 
of its business, established varions funds for whicli separate bank 
accounts were opened. One of the principal banks with which said 
order deposited its funds was the Essex County National Bank, and 
the funds there deposited went into and constituted what was known 
as the "relief fund," and the account was known as the "relief fund 
account," which account could only be drawn upon by check signed 
by the three principal ofificers of the order, to wit, the suprême coun- 
cillor, the suprême treasurer, and the suprême recorder. Subsequently 
the order authorized the opening of an account with the Fidelity 
Trust Company (formerly the Fidelity Title & Deposit Company), 
which aCcount was known as the "gênerai fund account," and which 
was constituted by deposit from time to time of 10 per cent, of the 
moneys deposited in the Essex County National Bank and other banks 
to the account known as the "relief fund." Checks on the "gênerai 
fund account" were also required to be signed by the three officers 
above named. In 1896 another bank account was opened with the 
Fidelity Trust Company, called the "spécial fund account." This ac- 
count was designed to be made up of monthly payments of $100, 
taken from the "gênerai fund account," by checks bearing the three 
signatures above mentioned, which fund was intended to pay the 
expense of the meetings of the suprême council of the order. Still 
another account was opened by Wilson with the Fidelity Trust Com- 
pany in the name of William B. Wilson, suprême treasurer. In this 
last-mentioned account were deposited sums of money belonging to 
the order, and which the bill charges the Fidelity Trust Company 
knew belonged to it, and which it also knew could only be drawn out 
by checks signed by the three officiais above named, but which moneys 
it is alleged as a matter of fact were drawn out by the consent of the 
Fidelity Trust Company by checks signed only by William B. Wilson, 
suprême treasurer. It is further alleged that Wilson deposited large 
amounts of properly drawn checks of the order, as also checks drawn 
by différent persons, to this account, with the object of drawing them 
out upon his own check as suprême treasurer, for the purpose of ab- 
stracting and embezzling the same, and that large amounts of such 
funds were drawn out by him by checks signed, "William B. Wilson, 
Suprême Treasurer," and made payable to his own order, which 
checks were thereafter deposited by him in his personal account in 
the Essex County National Bank, and which were subsequently 
drawn out by him and used for his own purpose. The bill of com- 
plaint charges that said bank knew that thèse checks were in fact 
the funds of the order; that the suprême treasurer's account was an 
account of the order ; that Wilson had no .authority to draw on such 
account personally, or deposit such checks to his own personal ac- 
count, but was bound to deposit them to the crédit of the order ; and 
that the bank also knew that funds of the order on deposit with any 
bank or trust company could only be lawfully drawn by the signature 
of the three ofificers as above stated. The bill then allèges that the 
Essex County National Bank and the Fidelity Trust Company, two 
of the défendants, participated with Wilson in the misappropriation 
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of the funds of the order to a large amount, and charges that they 
are jointly and severally liable to repay the same to the said order or 
its assigns. The bill aiso allèges that the demurrant, its officers, and 
directors had full and ample notice of the provisions, constitutions, 
and by-laws of the order, providing that none of its funds could be 
drawn out except by checks signed by the three officiais above named, 
and, further, that they received from said order a written notice to 
the effect that no moneys belonging to the said order could be drawn 
from said bank except upon checks signed by said officiais. Then 
follovv somewhat similar allégations with référence to the knowledge 
possessed by the Fidelity Trust Company. The bill also states that 
the ilaryland receivers of the insolvent Order of Chosen Friends 
brought suit against Wilson's surety, the complainant herein, in 
which suit a consent judgment was entered in a Maryland court for 
$23,000 and costs ; that in a settlement agreement between the re- 
ceivers and the surety company it was provided that the receivers 
of the order in the various jurisdictions should assign to the com- 
plainant herein whatever claims the Order of Chosen Friends had 
against the défendants herein ; that such assignments were subse- 
quently made and copies are appended to the bill; that the settlement 
of the suit was approved by the various courts appointing the re- 
ceivers of the order, and that it is under and by virtue of those as- 
signments that this suit has been instituted. No attempt bas been 
made to give a summary of the entire bill, but only and briefly its 
main features in so far as they attempt to charge the bank and con- 
nect it with the accounts of Wilson and the trust company. It thus 
appears that the bill seeks to charge the Fidelity Trust Company 
with liability for moneys wrongfully misappropriated and paid out by 
Wilson, in addition to those for which it seeks to hold the trust com- 
pany and the bank jointly. There is no allégation of wrongdoing 
upon the part of the officiais of the bank with référence to the pay- 
ments made from the only fund of the order deposited with it, to wit, 
the "relief fund." That the payments from this fund were ail made 
regularly by three signature checks is admitted. The charge of joint 
liability of the two défendants just named consists according to the 
bill of complaint, in this: that the Fidelity Company, with knowl- 
edge that it had no right to do so, permitted Wilson to draw checks 
as suprême treasurer to his own order, which checks, after deposit 
in said bank to his personal account, it paid, while the liability of the 
bank is predicated upon the fact that it knew that thèse funds be- 
longed to the Order of Chosen Friends, that they were being wrong- 
fully drawn by the check of the suprême treasurer alone, and that 
with the knowledge it possessed it participated with the trust com- 
pany and Wilson in the embezzlement of thèse funds; that is to say, 
that the négligence and wrongdoing of the trust company and of the 
bank, enabled Wilson to abstract for his own use the funds of the 
order. The Fidelity Trust Company has answered the bill of the 
complaint. The Essex County National Bank has demurred, and as- 
signs several grounds therefor. 

1. The first ground of demurrer is that the Suprême Council of the 
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Order of Chosen Friends and its receivers in the three states above 
referred to are necessary parties to the bill. I thinl< this ground of 
deoiurrer is not well taken. The assignments made by the receivers 
to the complainant by direction of the several courts appointing the 
receivers are absolute on their face, and conveyed to the complainant 
whatever rights the Order of Chosen Friends or its receivers had in 
and to their claims against the défendants. The settlement agree- 
ment, it is true, provided that one-quarter of whatever amount should 
be recovered by the complainant in this suit or otherwise, from the 
défendants, should go to the receivers in Màryland, but that is merely 
an executory agreement creating a right in the receiver of the order 
in Màryland to demand and hâve of the complainant one-quarter 
of whatever it may coUect or receive on account of the assigned 
claims. As said above, the assignments made in pursuance of the 
agreement of settlement are absolute on their face. The Màryland 
receiver of the order and the order itself are therefore not essential or 
necessary parties. They may be proper parties, but that is the utmost 
that can be claimed. In this connection, it may also be added that 
the parties are not citizens of this state or within this jurisdiction. 

2. The chief ground of demurrer is that the bill is multifarious. 
As an abstract proposition, it is impossible to say in what multifari- 
ousness consists. Each bill of complaint must be tested in this re- 
spect by itself. No rule applicable to ail cases can be laid down. 
Certain principles hâve been established, and the circumstances of 
each case must be tested as nearly as may be by them. A multiplicity 
of suits is to be avoided where possible, but at the same time inde- 
pendent parties should not be put to the expense and trouble of liti- 
gating matters in which they hâve no interest in common with other 
défendants. Where the grounds of the suit are, however, in some 
respects identical or in some way connected, this condition will ob- 
viate an objection on the ground of multifariousness, notwithstand- 
ing the bill may show that one défendant is liable in a différent way 
or to a greater extent than another. In the case of Brown v. Guar- 
antee Trust Safe Deposit Company, 128 U. S. 403, 9 Sup. Ct. 127, 
32 h- Ed. 468, Justice Lamar, in speaking for the court (on page 
412 of 128 U. S., page 130 of 9 Sup. Ct., 33 L. Ed. 468) says: 

"ïhe case against one défendant may be so entire as to be Incapable of 
being prosecuted In several suits, and yet some other défendant may be a 
necessary papty to some portion only of the case stated. In the latter case 
the objection of multifariousness cannot be allowed to prevail" citing cases. 
"It is not indispensable that ail the parties should bave an interest In ail the 
matters contalned in the suit. It will be sufficlent if each party bas an in- 
terest In some material matters Involved, which are connected with the 
others" — citing cases. 

This case has been frequently cited and followed in the fédéral 
courts. In the case of Illinois Central R. R. Co. v. Cafïrey (C. C.) 
128 Fed. 770, Thayer, J., says: 

"A blU will not be held demurrable for multifariousness because a large 
number of persons liaving no connection with each other are joined as de- 
fendants, where the cause of action against each is the same, and the joinder 
will save a multiplicity of suits and promote the convenience of thé court 
and of the parties." 
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In that case the bill, which was filed by a railroad company against 
several défendants, who were engagea in business separately as 
ticket brokers in an alleged unlawful sale of railroad tickets, was 
sustained. Judge Sanborn, speaking for the Eighth Circuit Court of 
Appeals, in Kelley et al. v. Boettcher, 85 Fed. 55, 64, 29 C. C. A. 
14, 23, says: 

"There is no fatal mlsjoinder of causes of actions In equity in any bill 
which présents a common point of litigation, the décision of which will afifect 
the wholo subject-matter, and will settle the rights of ail the parties to the 
suit" — eiting a large number of cases, among them Brown v. Safe Deposlt 
Company, supra. 

Again, in Curran et al. v. Campion et al., 85 Fed. 67, 29 C. C. A. 
26, the same judge, sitting in the same Court of Appeals, in addi- 
tion to what was just quoted from his opinion in Kelley v. Boettcher, 
says, on the matter of multifariousness : 

"It is not indispensable that ail the parties should bave an interest in ail 
the matters contained in the suit, but it Is sufficient If each party bas an in- 
terest in some material matter Involved, which are connected with the 
others." 

See, also, United States v. Flournoy Live Stock, etc., Company 
(C. C.) 69 Fed. 887, 890, 891. 

In Jones v. Slauson et al. (C. C.) 33 Fed. 632, a bill had been 
filed by an assignée in bankruptcy to set aside three fraudulent con- 
veyances made by the bankrupt to separate défendants. It was 
claimed that thèse conveyances were separate transactions. Judge 
Lacombe, on page 634 says: 

"The propositions that a bill may be flled against several persons relative 
to matters of the same nature, forming a connected séries of acts, ail in- 
tended to defraud and Injure the plalntlfCs, and in which ail the défendants 
were more or less eoncerned, though not jointly, in each aet, and that uneon- 
nected parties may be joined In a suit where there is one Issue in the case, 
hâve been alïirmed and reafflrmed in the courts of this state, and that, too, 
in suits brought as this is, to reach property of a debtor conveyed In fraud 
of his creditors, in diverse ways, at différent times, and to separate parties." 

And he subsequently adds, "This is generally accepted as the prac- 
tice in the fédéral courts" — eiting cases. In the New York & New 
Haven Railroad Company v. Schuyler et al., 17 N. Y. 592, it appears 
that the président of the railroad had issued a large number of fraudu- 
lent certificates of its stock. In a suit for the surrender and cancella- 
tion of thèse by the company it was held that the différent owners 
of the fraudulent stock, although they had not acted together in the 
matter, were proper défendants to the suit, and an objection on the 
ground of multifariousness was overruled. See, also, Norris v. Hass- 
1er (C. C.) 23 Fed. 401; Lehigh Valley R. R. Co. v. McFarlan, 31 
N. J. Eq. 730, 758; Illinois Central R. R. Co. v. Cafïrey et al. (C. 
C.) 128 Fed. 770. 

It appears to me that under the principle established by thèse dé- 
cisions this suit can be maintained against thèse défendants, and that 
the objection raised by the demurrant on the ground of multifariousness 
must be overruled. The complainant is interested in the alleged il- 
légal transactions, and in ail of them, and they are ail of the same 
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charàcter and grew out of the alleged f raud and embezzlement of the 
tfeasurer of the order by the manipulation of its deposits in and be- 
tween the two corporate défendants. As to some of the matters in- 
volved, it is true the FideUty Trust Company may be alone re- 
sponsible, but as to others it is alleged that it and the demurrant 
participated in them, and that they are jointly liable therefor, and that 
their joint liability grew out of the same alleged unwarranted and 
improper use of illégal checks drawn by the treasurer of the order, 
and which were so drawn illegally and improperly by him to the 
knowledge of both the défendants, and which checks, drawn upon the 
Fidelity Trust Company and paid by it, were deposited by the treas- 
urer in his own private account in the Essex County National Bank, 
and that the bank knew they were funds of the order which were 
being illegally drawn and appropriated by its treasurer to his own 
use. It is further substantially charged in the bill that thèse illégal 
matters are so interwoven that it is necessary that an account be 
taken of ail the différent accounts of the order in the trust company 
and in the bank, in order to ascertain the rights of the complainant 
in the premises not only, but also those of the défendants, as to each 
other, and the complainant, and that this is necessary because the 
embezzlement of Wilson, the treasurer, consisted in a System of trans- 
fers of funds of the order from one account to another, in the trust 
company and bank, and also of deposits from time to time made by 
Wilson of his own moneys, to the various accounts, by which his al- 
leged défalcations were at times somewhat lessened. It is true that no 
conspiracy or confederacy is charged between the trust company, the 
bank, and Wilson, but it is charged that they knowingly participated 
with Wilson in the misappropriation of certain of the funds of the 
order, and that they are jointly liable for their repayment. 

While the statements of the bill above referred to appear în it in 
différent forms and at différent places, they may, for the most part, 
be found collected in the thirty-second paragraph therepf, in the fol- 
lowing language: 

"That thèse deposits and transfers from one account to another were ail 
made as a part of one fraudulent scheme of WUson's to embezzle the funds 
of the order, and to avold détection. That In thls way parts of the money 
which It bas been charged the défendants from time to time enabled sald 
Wilson to misapproprlate were thus returped to other accounts of the order. 
That, furthermore, in some few Instances Wilson made deposits of funds of 
his own in différent accounts of the order for the purpose of partlally offiset- 
ting the funds thus misapproprlated by him. That In thèse various ways 
the net loss of the Order of Chosen Friends by reason of WUson's embezzle- 
ment was less than the total amount of the various sums for which it has 
herelnbefore been charged the défendant corporations were liable In the flrst 
instance. That in order to détermine exactly the liability of each of the de- 
fendant corporations to the sald Order of. Chosen Friends, ot its assigns, It 
will be necessary to state a full and complète account between the said order 
and said Wilson with référence to and including the deallngs of sald Wilson 
with ail the various bank accounts of said order with the two corporation 
défendants so that said défendants may be held liable for ail sums misap- 
proprlated by Wilson through their participation, and may becredited with 
funds thus misapproprlated, but afterwards returned, so that their net lia- 
bility may be flxed at the actual amount misapproprlated through their par- 
ticipation and not returned." 
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Thèse charges cannot be ignored, as they would hâve to be if the 
objection of multifariousness were sustained. 

3. The next objection urged is that it appears by the bill of com- 
plaint that the complainant has a complète remedy at law against the 
demurrant as to the matter therein alleged. If we admit that the c- i- 
plainant has a remedy at law against the défendant as to said matters, 
such admission would not be fatal to the maintenance of this suit, 
since it must further appear that such remedy would be as practical 
and efficient to the ends of justice and its prompt administration as 
the remedy in equity. I think enough has been shown in the pre- 
ceding paragraph as to the nature of the transactions between thèse 
parties, complainant and défendants, to show that the accounts be- 
tween them are complicated and intricate, sufficiently so at least to 
warrant the assertion that it would be well nigh impossible for a 
jury sitting in the ordinary way in a trial at law to remember, con- 
sider, and digest the necessary évidence re. àng thereto. It is not 
unreasonable to assume that the most patient, intelligent, and fair- 
minded jury would, under the circumstances, fail to do justice be- 
tween the parties. Kirby v. Railroad Co., 120 U. S. 130, 134, 7 Sup. 
Ct. 430, 30 h. Ed. 569. There may be a légal remedy, and yet, if a 
more complète remedy can be had in equity, it is a sufticient ground 
for jurisdiction. Wylie v. Coxe, 15 How. 415, 419, 14 L. Ed. 753 ; 
McMullen Lumber Co. v. Strother (C. C. A.) 136 Fed. 295. 303, 304; 
Fechteler et al. v. Palm Bros. & Co., 133 Fed. 463, 66 C. C. A. 336; 
Fenno v. Primrose et al. (C. C.) 116 Fed. 49; Gunn v. Brinklev 
Car Works, 66 Fed. 383, 13 C. C. A. 539 ; Cranford v. Watters, 61 
N. J. Eq. 284, 48 Atl. 316. In the last case mentioned many au- 
thorities are collected and ably and elaborately discussed by Vice 
Chancellor Pitney. 

Applying the principles established by the cases referred to, I hâve 
no hesitancy in saying that the remedy at law open to the complain- 
ant is inadéquate in this case. I do not believe that justice could be 
donc between the parties in an action at law as adequately, certainly, 
or efficiently as by a proceeding in equity. It seems to me that the 
bill can be satisfactorily and surely grounded upon the fact that an 
accounting is called for not only, but a complicated, accounting, and 
one in which discovery is necessary. Furthermore, an attempt is 
made by the bill to follow and recover trust funds which hâve been 
misappropriated, and to which the complainant claims to hâve an 
équitable title. It is charged that, so far as the fund kept to the ac- 
count of Wilson as suprême treasurer is concerned, the complainant 
is seeking to follow the proceeds of an account which equitably be- 
longed to the Order of Chosen Friends, but which was designated 
in the books of the bank as belonging to William B. Wilson, suprême 
treasurer. In such case the Suprême Court of the United States has 
held that there is no adéquate remedy at law. In the case of the Na- 
tional Bank v. Life Insurance Co., 104 U. S. 54, 26 L. Ed. 693, it 
appears that the agent of the life insurance company opened an ac- 
count Vï^ith the bank in his name as agent, in which account he de- 
posited the funds of the insurance company. He afterwards incurred 
Personal debts to the bank, which the bank deducted from the ac- 
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count kept by the debtor as agent. The insurance company filed a 
bill in equity to recover the amount of the agent's bank account with- 
out any allowance for the personal debt of the agent. The court 
said (on page 66) : 

"It is objected that the remedy of the complalnant below, if any existed. 
is at law, and not in equity. But the contract created by the dealings in a 
bank account is between the depositor and banlj alone, without référence 
to the bénéficiai ownership of the moneys deposlted. No one can sue at law 
for a breach of that contract, except the parties to it. There was no privity 
created by it, even upon the facts of the présent case, as we hâve found them, 
between the bank and the Insurance company. The latter would not bave 
been llable to the bank for an overdraft by Dlllion, as was decided by this 
court in National Bank v. Insurance Company, 103 U. S. 783, 26 L. Ed. 459, 
and, conversely, for the balance due from the bank, no action at law upon the 
account could be maintalned by the insurance company. But although the 
relation between the bank and ita depositor is tbat merely of debtor and 
creditor, and the balance due on the account Is only a debt, yet the question 
Is always open, to whom in equity does It beueflcially belong? If the money 
deposlted belonged to a third person, and was beld by the depositor in a 
flduciary capacity, its eharacter is not changed by being placed to bis crédit 
in his bank account." 

See, also, Union Stock Yards Bank v. Gillespie, 137 U, S. 411, 11 
Sup. Ct. 118, 34 L. Ed. 734. 

4. What has already been said disposes, indirectly at least, of ail 
the grounds of demurrer, except the sixth, seventh, and eighth, which 
are quite similar and niay be considered together. They are based 
upon the theory that the loss to the Order of Chosen Friends was 
caused by the criminal acts of Wilson, for whom the complainant 
became liable as surety to the order, and the contention is that 
Wilson's surety ought not to be allowed to recover against the de- 
fendant bank for any loss growing out of Wilson's misconduct. A 
sufficient answer to this is that the complainant did not in any way 
participate in the treasurer's wrongdoing, nor was it a party thereto, 
or cognizant thereof, nor is it claiming through him. It is also set 
up that the plaintiff cannot enforce any daim which Wilson himself 
would hâve been barred from enforcing on account of his criminal 
conduct. Of course, neither Wilson himself nor any assignée of his 
would hâve any right of recovery against either of the défendants, 
but the complainant is not suing in Wilson's right. It does not 
claim through him, but through the Order of Chosen Friends. It 
appears to me that, if it were necessary, the surety in this case would 
undoubtedly be subrogated in equity to the rights of the Order of 
Chosen Friends, to the extent of its payment, but it is unnecessary 
to consider that question, since it holds by direct assignment ail the 
rights of the order in the premises. It surely cannot be that, if the 
corporate défendants knowingly aided Wilson in illegally abstract- 
ing the moneys of the order, the order would not hâve its right of 
action against them. This being so, why should not the complainant 
hâve the same right of action by assignment from the order, regard- 
less of how or why it acquired such assignment? The order had a 
clear right, it just as clearly assigned it to the complainant, and I 
see nothing in reason, or public policy, or otherwise, that estops or 
prohibits the complainant from asserting it in a court of equity. 

The demurrer will be overruled, with costs. 
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SHEWALTER v. OITY OF LEXINGTON et al. 

(Circuit Court, W. D. Missouri, W. D. January 15, 1906.) 

No. 2,959. 

1. FEDERAL COUBTS ^JUBISMCTION — ^AMOUNT IN CONTKOVEESY FEDEEAL QUES- 

TION. 

The fact that a suit In a fédéral court involves a fédéral question is 
not sufHcient to confer jurisdietion unless the amount involved exceeds 
$2,000. 

[Ed. Note. — Jurisdietion of Circuit Courts as determined by the 
amount in controversy, see note to Auer v. Lombard, 19 C. C. A. 75 ; Ten- 
nent-Sti-ibling Shoe Co. v. Roper, 3G C. C. A. 459.] 

2. Same — Cloud on Title — Liens. 

Where a bill in a fédéral court to set aslde certain assessment certi- 
ficates for a street improvement alieged that complainant was in posses- 
sion of the land in controversy through bis tenant, and the contractor 
holding the certiflcates was not claiming a lien on the street or parliway, 
a complainant was not entitled to sustain the jurisdietion of the court by 
claiming that the Improvement ordinance which vacated a 75-foot street 
had the effect to immediately vest the title to the middle of the street 
in the adjoining owners, and that the subséquent act of the city in ap- 
propriating a part of the property for a street and parkway without con- 
demnation and compensation to complaint was Illégal. 

3. Same. 

Where suit was brought in a fédéral court to quiet title to certain 
property as against certain street improvement certiflcates amounting 
to less than $2,000, the amount of the certiflcates, and not the value of 
the iand, constituted the subject-matter of the action, and was therefor 
insufiicient to confer jurisdietion. 

J. D. Shewalter, for complainant. 

Edward C. Gates, Scarritt, Griffith & Jones, for défendants. 

PHILIPS, District Judge. It will clarify the question of jurisdie- 
tion raised by the demurrer to briefly state the origin of this contro- 
versy. The complainant owns certain lots of ground, fronting 65 feet 
on Main street in the city of Lexington, Mo. As laid off and platted, 
this street was 75 feet in width. The city, which is one of the third 
class under the divisional classification of the statute, by ordinance, 
narrowed the roadway of this street to 34 feet, designating the balance 
of the street as a "park area." While the bill of complaint allèges 
that the ordinance first vacated the original street, and afterwards 
undertook to open it by a 24-foot roadway, it discloses the fact that 
the same ordinance, and necessarily, as an intégral part thereof, pro- 
vided for the paving, guttering, etc., of the 34 feet as a roadway, and 
for parking the residue of the 75 feet. While the pleader has not set 
eut the ordinance, it may not be strained to infer that the ordinance, 
as pleaded, viewed as an entirety, indicates the législative intent to re- 
construct, rather than to abandon any part of the street hitherto dedi- 
cated to public use. Pursuant to the ordinance passed by the city, 
the défendant Brindle did the contract work of grading, paving, and 
curbing the street and parkway, for which work certiflcates, under the 
statute, were issued to him by the city. 

The bill of complaint assails the validity of this tax certificate on 
143 F.— 11 
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various grounds ; and allèges that said Brindle threatens to enforce the 
payment of èaid tax certificate against the complainant's lots as a 
lien thereon under the statute. The biU prays for an annulment of any 
title or daim asserted by the défendants, or either of them, to the real 
estate in question "arising by and under the passage of the aforesaid 
resolutions, ordinances, contractSj and the issuing of said tax bill, and 
the asserted claim of title and right to the property of your orator 
arising thereUnder"; that the resolution, ordinances, and the contract 
for the paving, etc., and the issuing to the contractor a lien for the 
alleged improyements, and the cloud cast upon the strip of ground 
tbereby by the défendants' acts, be annulled ; and that the complainant 
be decreed the owner of the property, free from any clâims" upon the 
part of the défendants, or either of them, and that he be declared en- 
titled to the peaceable, quiet enjoyment of the property. 

The separate demurrers filed by the défendants, as urged at the 
hearing, présent the single question of jurisdiction, on the ground 
that the amount in dispute does not exceed $2,000, exclusive of inter- 
est and costs. It must be cohceded that under the judiciary act to 
confer jurisdiction on this cpurt dver this controversy it is indispens- 
able that the bill should show afifirmatively that the amount in dispute 
exceeds $2,000, exclusive of interest and costs. The fact that the 
suit may involve a fédéral question is not suificient to confer jurisdic- 
tion unless the amount exceeds $2,000. Fishback v. W. Tel. Co., 161 
U. S. 99, 100, loc. cit. 16 Sup. Ct. 506, 40 L. Ed. 630. It is ap- 
parent oti the face of the bill, from the cost per square yard of the 
paving, etc., that the amount assessed against complainant's lots is 
far below the sum of $2,000. The allégation of the bill, relied upon by 
the complainant as to the jurisdictional amount, is as îollows: 

"That the matter In dispute, which Is the title to certain real estate, 
exceeds the sum or value of $2,000, which real estate is sltuated within the 
territorial jurisdiction of this honorable court, and by thèse proceedings 
your orâtbr Seeks to quiet the title to the said real estate, remove a cloud 
from the title thereof, afld to decree the title to be in your orator, as against 
the défendants herein, who^ as herelnafter alleged more fully, are settiug up 
a claim and lieu to the said real estate, and are threatening to sell the same 
and acqulre the title thereto." 

From the foregoing allégation the bill does not contain ail the re- 
quirements of the statute. But waiving this, does the actual matter in 
controversy betvveen thèse parties, the grievance complained of by 
the complainant, and the claim made by the respondents, involve the 
title to aie lots in question in the sensé of the jurisdictional amount 
in suit? Evidently the pleader had in mind to give color of juris- 
diction to the court outside of the amount of the certificates for the 
work dpne, by claiming that the first part of the ordinance in question, 
vacating the î'S-foot street thereby, under the statute of the state, 
which provides where a street is vacated or abandoned by such a city 
the title to so much of it as abuts on the lot or lots of the adjoining 
landowner shall Vevert to such owner, eo instante vested the title in 
the owner of the lots to the middle of the street ; and that notwith- 
standing the same législative act proceeded to limit the roadway of 
this street to 34 feet, and declared the balance of the î'S-foot street to 
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be a parkway, the city thereby, in effect, without condemnation pro- 
ceedings and compensation to the complainant, undertook to appro- 
priate a part of his property by building a part of the 24-foot road- 
way and establishing a parkway thereon. It cannot be said from the 
avéraient of the bill whether the valuation placed upon the lot is 
limited to the lots as they abutted on the 75-foot street, or whether it 
includes the addition claimed to hâve been made thereto by the vaca- 
tion of the Street. 

Of this contention it may be observed that there can be no pretense 
of claim that the tax certificates issued by the city were placed upon 
the streetway, which it claims to hâve opened, or that Brindle, the 
contracter, is claiming a lien on the 24-foot street and parkway. Such 
certificate for that part of the land would be void on its face. Such 
a contention is furthermore absurd for the reason that the bill allèges 
that the complainant is in possession of the land in controversy through 
his tenant. It is hardly conceivable that a tenant of the complainant 
could be in possession of a street on which the city has constructed 
a pavement, established a parkway, and built curbing around it, as the 
bill of complaint allèges. If the city is in possession thereof, using 
it as a public highway and parkway, without authority of law, and the 
complainant is the owner in fee thereof, the city is simply a trespasser, 
and the complainant would hâve a clear, adéquate, complète, and effi- 
cient remedy at law by the simple action of ejectment. Furthermore, 
the défendant Brindle, who simply holds the tax certificate on the 
lots of the complainant, is not in possession of this public highway of 
the city, nor asserting any claim thereto or use thereof; and there 
would be, manifestly, on the face of such a bill or pétition, no com- 
munity of interest between the two défendants involving the title to 
the street and parkway. Reduced to its sensible analysis, the grava- 
men of this bill is to get rid of the tax certificate as purported lien 
upon the complainant's adjacent lots. 

The Suprême Court has repeatedly said: 

"By matter in dispute is meant the subject of litigation — the matter for 
which the suit is brought — and upon which issue is joined, and in relation to 
which jurors are called and wltnesses examined." Lee v. Watson, 1 Wall. 
339, 17 L. Ed. 557. 

Or, as expressed by Chief Justice Fuller, in Wheless v. St. Louis 
et al., 180 U. S. 379, 383, 31 Sup. Ct. 403, 403, 45 L. Ed. 583: 

"The 'matter in dispute' within the meaning of the statute is not the 
principle involved, but the pecuniary conséquence to the individual party, 
dépendent on the litigation, as, for Instance, in this suit the amount of the 
assessment levied * * ♦ as against each of the complalnants." 

Stripped of involved statements and reduced to its last analysis, the 
validity of the assessments made on the complainant's lots — which is 
less than $2,000 — is the matter in dispute. The lien cannot be en- 
forced for any more. The essence of the suit is to hâve that assess- 
ment declared invalid. This done, the complainant has no contro- 
versy, as the burden of his prayer is to be relieved from this tax. 
In Douglass Co. v. Stone (C. C.) 110 Fed. SIS, the suit was to enjoin 
the enforcement of a tax levied on certain lands under claimed statu- 
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tory authority. There, as hère, the jurisdiction of the fédéral court 
as to the amount in dispute was sought to be sustained on the ground 
that the lien constituted a cloud on the title. The court, on page 814 
of the opinion, said: 

"It is contended in argument of counsel for the plaintiff that it is not the 
amount of taxes the collection of which is sought to be enjoined that fixes 
the jurisdiction of the court, but the value of the land on which the taxes 
are assessed. This contention is based on the allégation that the object of 
the suit is to remove a cloud upon the title, and that in such a suit the 
value of the land fixes the jurisdiction. But the title to the land on which 
the tax is assessed is not involved. The question Is as to the amount of taxes 
due, if any." 

So in McDaniel et al. v. Traylor et al. (C. C.) 123 Fed. 338, 339, 
the action was brought by certain heirs to set aside judgments ren- 
dered by a probate court in favor of différent défendants against the 
estate, which demands were alleged to constitute a lien on the real 
estate. After discussing the right of the several complainants to 
maintain joint action, the aggregate of whose interests exceeded the 
value of $2,000, the court said: 

"Nor can the jurisdiction of the court be sustained upon the ground that 
the value of the real estate on which thèse judgments are liens, and con- 
sequently clouds on complainants' title, exceeds the sum of $2,000 for the value 
in dispute is not the value of the property on which the judgment is a lien, 
but the amount of each judgment, or the amount each défendant wlll hâve 
to be pald to release his lien if hls judgment Is not set aslde. * * * 
What is the object of this suit? Not the title to the land, but to eancel judg- 
ments wUich incidentally are liens on the land. The rule would be difCereut 
if the cloud on the title consisted of a claim on the part of the défendante 
which would effiect the absolute title of the property, and which could not 
be dlscharged by the payment of money. In such a case, the title to the 
land being involved, Its value détermines the jurisdiction of the court This 
distinction is fully recognized In the principal case relied upon by counsel 
for complainants. Woodside v. Ciceroni, 35 O. O. A. 177, 93 Fed. 1. The 
demurrer to the jurisdiction must be sustained and the bill dlsmissed." 

It is true that this case was reversed by the Suprême Court (Mc- 
Daniel V. Traylor, 196 U. S. 415, 25 Sup. Ct. 369, 49 L,. Ed. 533), 
but the reversai was upon the ground that as the judgments were ob- 
tained pursuant to a fraudulent conspiracy among the alleged judg- 
ment creditors, if any one of the claims adjudged was good ail were 
good, and the prosecution of one could not be enjoined unless ail were 
enjoined, and therefore the aggregate amount of the judgments con- 
stituted the amount in dispute, notwithstanding the amounts of the 
judgments separately were less than $2,000. But it does not affect 
the ruling of the Circuit Court that in such case the value of the land 
is the criterion for determining the jurisdictional amount. On the 
contrary, it holds that the jurisdiction does not dépend on the value 
of the complainant's interest in the real estate from which the cloud 
is sought to be rempved, but on the aggregate amount of the liens of ail 
the défendants' claims which had been allowed by the probate court 
against the intestate's estate pursuant to the alleged combination. 

The contention of the learned counsel that the value of the land 
and not the amount of the lien is the matter in dispute, it seems to 
me, is effectually settled by the Suprême Court in Ogden City v. Arm- 
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strong, 168 U. S. 234, 18 Sup. Ct. 98, 42 L. Ed. 444. Assessments had 
been illegally made upon complainant's real estate for paving a street. 
The several property owners affected thereby brought a joint bill, 
alleging that, under the ordinance assessing the properties of the com- 
plainants, the property was about to be exposed for sale to satisfy 
the assessments, and that it was threatening to continue to sell said 
real estate annually for 10 years as each installment of said assess- 
ment became due, whereby the plaintiffs hâve been compelled to pay 
certain amounts in order to prevent a sale of their property, and to 
prevent a cloud upon their titles; and that certain of their real estate 
had already been sold to satisfy the alleged illégal assessments. The 
prayer was that the ordinance and assessments might be declared void, 
and to restrain the défendants from further proceeding thereunder; 
that the sales of real estate be set aside, and for gênerai relief. Both 
the allégations of the bill and the prayer for relief involved the matter 
of the cloud on the title, and the setting aside the sale of the land, etc., 
yet, the court dismissed the bill as to those complainants whose respec- 
tive assessments did not account to the requisite appealable sum, and 
retained jurisdiction as to the one whose assessment carried on through 
10 years would amount to the requisite sum. 

In Wheless v. St. Louis et al., supra, involving the validity of an 
assessment constituting a lien on the abutting property of the com- 
plainant on the front foot rule of Alissouri, the Circuit Court dismissed 
the bill on the ground that the amount assessed respectively to the 
complainants in the bill did not exceed $2,000, etc. Mr. Justice Fuller, 
who delivered the opinion of the court, held that the matter in dispute 
was the amount of the assessment made upon the real estate ; and, in- 
asmuch as the amount of the assessment against each of the com- 
plainants did not exceed the sum of $2,000, etc., he held that the court 
was without jurisdiction. The court said: 

"If a décision on the merits were adverse to the assessment each of the 
complainants would be relieved from payment of less than $2,000. If the 
assessment were sustained, neither of tliem would be compelled to pay so 
much as that. It is true that the assessment has not been made, but the 
charge is that it is threatened to be made, and the purpose of the bill is 
to enjoin proceedings about to be taken to that end. We agrée with the 
Circuit Ctourt that In thèse circumstances there Is no force to the suggested 
distinction between a case where the assessment has not In fact been made 
and a case where It has already been made. When made, neither one of 
thèse complainants wlll be called upon to pay a sum equal to the amount of 
$2,000, nor will any one of the lots be assessed to that amount." 

I am unable to perceive the force of the distinction drawn by the 
learned counsel, pro se, between a prayer to enjoin the enforcement 
of the assessment, which necessarily includes the eflfect of a decree 
annulling the tax certificates, and a suit which omits the spécial prayer 
for injunctive relief, but asks that the assessment be declared void 
and thereby whatever seeming shadow it casts upon the title be re- 
moved. It has never occurred to counsel or the courts in the multi- 
tude of litigation contesting the validity of such assessments for street 
improvements, that where the amount assessed was below $S,000 the 
controversy might be brought into the fédéral court to détermine the 
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validity of such a tax lien by merely omitting a prayer for injunction, 
and limiting it to a decree annuUing the assessment and declaring the 
land free from the pretended lien. 

The Suprême Court of this state has uniformily held that a suit 
contesting the validity of such tax bill for street improvements, even 
where it is alleged that such tax bill casts a cloud on the title to the 
real estate, does not involve the title to the real estate within the mean- 
ing of the Constitution, which gives appellate jurisdiction to the Su- 
prême Court of the state over ail controversies afïecting the title to 
real estate. Barber Asphah Paving Co. v Hezel, 138 Mo. 338, 39 S. 
W. 781; Smith v. City of Westport, 174 Mo. 394, U S. W. 610; 
Syenite Granité Company v. Bobb, 97 Mo. 46, 11 S. W. 335 ; Corrigan 
v. Morris, 97 Mo. 174, 10 S. W. 880. The law disregards the mère 
nomenclature given to a pleading, but looks rather to its substantive 
effect. The distinction is palpable between this and that class of cases 
like qui tam actions, and to remove clouds on title under claim of 
ownership based on record title, and the like, in which it is held that 
the amount in dispute, to détermine the jurisdiction, is the value of the 
land, and not the interest asserted thereto by the adverse claimants. 
See Smith v. Adams, 130 U. S. 167, 9 Sup. Ct. 566, 33 L. Ed. 895. 
Such was the nature of the foUowing cases : PeirsoU v. Elliott, 6 Pet. 
95, 8 L. Ed. 333 ; Stark v. Starr, 6 Wall. 409, 18 L. Ed. 935 ; Jones v. 
Bolles, 9 Wall. 364, 19 L. Ed. 734; Holland v. Challen, 110 U. S. 15, 
3 Sup. Ct. 495, 38 L. Ed. 53; Lehigh Z. & L Co. v. N. J. Z. & I. Co. 
(C. C.) 43 Fed. 545. 

It results that the bill must be dismissed for want of jurisdiction, 
without préjudice. 



ROSS V. CORNELL STEAMBOAT CO. 
(District Court, D. New Jersey. January 29, 1906.) 

CoLiaSION — TCO "VViTH TOW AND ANCHOBED DEEDQE — MUTUAL FAULT. 

A tug coming down the Hudson river at night with a heavy tow 
consisting of a number of loaded scows tandem, the whole extending a 
quarter of a mile In length, held in fault for a collision between lier 
tow and a steam dredge engagea on government worli and anchored on 
the side of the channel where she had been at work during the day, the 
évidence showing that the tug linew the position of the dredge, and had 
a tow so large and unwieldy that she could not properly handle it with 
the strong ebb tlde which was running. Held, also, that the dredge was 
in fault for remalning at night where she did in the channel at a place 
where, by reason of a bend, it was dlfflcult for vessels with long tows 
to pass in safety. 

[Ed. Note. — For cases In point, see vol. 10, Cent Dig. Collision, §§ 
87, 881/2, 200.] 

On Libel, etc. 

Bedle, Edwards & Thompson, for libelant 
Amos Van Etten, for respondent. 

CROSS, District Judge. The libel in this action is filed to recover 
damages to steam dredge No. 3, belonging to libelant, which resulted 
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from a collision between it and a tow in charge of the tug Norwich 
belonging to the respondent. The accident happened on the 19th of 
May, 1897, at about 11 o'clock in the evening, at a place known as 
"Mull's Rock," in the Hudson river between Coxackie and the state 
dam at Troy. The libelant had a contract with the United States 
government for the removal of sand and rock which obstructed navi- 
gation at the place above mentioned. He had been engaged in the 
work for three years prior to the year when the accident happened. 
Work for the year 1897 was commenced about the Ist of April and 
continued to the time of the accident, at which time the work was 
nearly completed; some cleaning up of sand and broken rock only 
rémained to be donc. At the time of the' collision the dredge was 
anchored at the upper corner of MiiH's Rock, and about 150 feet west- 
erly of the center of the channel at that point. There was a scow 
moored to the starboard side of the dredge. The condition of the 
channel at the time of the collision was such that vessels would at 
times slow up and go down to the west of the dredge, but the old 
channel to the eastward was the one in gênerai use. The channel pre- 
vious to the work done at Mull's Rock, was such that boats coming 
down the river were compelled to cross it three times within a com- 
paratively short distance, or to speak more definitely, the channel ran 
from Castleton Light on the east side of the river along what is 
known as the "Nine ilile Cross-Over," to a point on the westerly shore 
where there is a light known as the "Upper Beacon," and from thence 
along the westerly shore until near a light known as the "Lower Bea- 
con" above Mull's Rock, and thence through what is known as "Mull's 
Cross-Over," towards Mull's light, after which it turns again toward 
the westerly shore in the direction of Coeyman's. The channel on the 
east side of Mull's Rock was from 350 to 300 feet in width. The dredge 
of the libelant had been accustomed to remain anchored at the place 
where she quit work, and was on the night of the collision thus an- 
chored by three spuds with an anchor line at her bow and stern. The at- 
tendant scow which was by her side nearest Mull's Rock, was uninjured. 
By the contract with the government, it was provided that the work 
slîould "begin in the lower river and continue up stream to completion, 
as the engineer in charge may direct. * * * Xhe work will be 
carried on under the direction of the engineer in charge. The orders 
of the assistant engineer or his agent will be strictly obeyed. In- 
spectors will be appointed for each locality who will remain constant- 
ly with the plant while at work." This is the only portion of the 
contract which bears upon the question at issue. 

On the night of the collision the Norwich was coming down the 
river in charge of a tow consisting of about 10 or 12 mud scows, 
heavily loaded. The Norwich was attached to the head scow by a 
hawser 25 fathoms in length, and the scows were hitched tandem, 
and as close to each other as was possible. The Norwich was 170 
feet in length and the scows were approximately 100 feet in length. 
There is some diversity in the évidence as to the number of scows 
in the tow, but accepting the smaller number as correct, and in- 
cluding the length of the Norwich, the hawser Connecting her with 
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the head scow and the length of the scows, ît îs obvîous that the 
entire length of the Norwich and her tow was about a quarter of a 
mile, and the captain of the Norwich says that it was one of the 
heaviest tows that they took. The tide rises and falls at this point 
of the river about 3^/io feet, and it was running strongly ebb at 
the time of the accident. The scows drew when loaded, from 7 to 13 
feet of water, and at low water would hâve had great difficulty in 
passing through the channel by MuU's Rock. The river and weather 
conditions were normal; there was no freshet in the river and the 
night was clear. At the time when the collision occurred, the dredge 
was showing a white light upon a stafï at least 20 feet above the deck, 
and a red light exposed on her side toward the channel, and there 
was the usual watch on deck ; another red light was shown on the in- 
shore or westward side of the scow accompanying her. The red 
lights were seen plainly by several witnesses who were on the Norwich, 
about three-quarters of a mile above the point where the dredge 
was anchored. Two or three of thèse witnesses, however, say they 
did net see the white light, but the pilot of the Norwich admits 
that he saw it, and the watch on the dredge, whose duty it was 
to put up the light nightly, says that it was up and burning, and 
that it remained burning until the next morning, when he took it 
down. The évidence satisfies me that the white light was burning 
in its proper place, and there is no doubt whatever, that the red lights 
were both shown and seen, as above stated. When the red lights were 
seen by those on board the Norwich, she gave several sharp whistles, 
but continued her course, and, in rounding Mull's Rock, kept as far 
to the eastward, according to the testimony, as the depth of the water 
would permit. The dredge was, however, struck twice by scows at 
or near the rear end of the tow ; a hole four feet square was knocked 
in her stem on the port corner, from the efïects of which she sank 
in about five minutes. Her staff with the white light on it remained 
above water. 

The libelant daims that the collision was caused by the unskillful 
and négligent manner in which the tow was made up and navigated 
by the tug Norwich, and also because the tug had no proper control 
over her tow. The respondent on the other hand dénies this, and 
claims that it was the duty of the libelant to remove the dredge at 
night when it was not working, since it was so near the channel as to 
be dangerous to navigation; it further claims that notice had been 
given by the captain of the Norwich to the captain of the dredge, on 
the morning of the day of the collision, when the Norwich was going 
up the river, that she was coming down that night with a heavy tow, 
and that the dredge must be taken out of the way. In response to this, 
the libelant says that it received no such notice, that the work was 
government work which was being hurried, and that to remove the 
dredge at night would hâve caused delay in resuming the work in the 
morning, at the exact location where it had stopped the night before. 
since such location had to be determined by means of ranges, some 
of which were about 2,500 feet distant, and that under the circum- 
stances he was justified in anchoring for the night where he did. Fur- 
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thermore, he daims that he was authorized to anchor there, by a letter 
written to him by the government engineer in charge of the work, 
dated July 6, 1896, in which the engineer, after referring to complaints 
that had come to his office as to the position of Ubelant's anchors 
and buoys at night, says: 

"There Is no necessity for obstructing the channel at night either with 
engines, or buoys, or anchors. Of course, it might make the worU a little 
more expensive to move your machines and anchors at night, but that is 
only a contingent of the worlî, and wiil hâve to be borne. You will there- 
fore please instruct your superintendent that ail machines and anchors, and 
buoys, unless lighted, must be removed to one side of the channel at night ; 
or more accurately when no worlî Is being done. This is not required to 
humor the whims of pi lots, but to comply with the laws in regard to ob- 
structions to navigation." 

The rule of law applicable to the case of a moving vessel with re- 
spect to one properly anchored, is laid down in the case of The Vir- 
ginia Ehrman, 97 U. S. 309, 315, 24 L. Ed. 890, and is as follows: 

"Vessels in motion are required to l^eep out of the way of a vessel at 
anchor, if the latter is without fault, unless it appears that the collision 
was the resuit of inévitable accident ; the rule being tliat the vessel in motion 
must exonorate herselt from blâme by showing that it was not in her 
povver to prevent the collision by adopting any practicable précautions. Cit- 
ing cases. 

See, also, The Scotia (D. C.) 10 Fed. 684; Seabrook v. Raft of 
Railroad Cross Ties (D. C.) 40 Fed. 596; The Nettie vSundberg 
(D. C.) 100 Fed. 886; Merchants & Miners Transportation Co. v. 
\ew England Dredging Co., 76 Fed. 877, 22 C. C. A. 597. 

Whether the libelant was at fault in anchoring the dredge where he 
did, will be considered after the question of the respondent's négli- 
gence has been dealt with. It will be remembered that the dredge was 
inchored on the upper and port corner of MuU's Rock, at a place im- 
mediately adjacent to and parallel with the main channel of the river; 
that proper lights were maintained on the dredge which were seen 
by those in charge of the Norwich and her tow when they were about 
three-quarters of a mile away. There was also a watch on the deck. 
The dredge was anchored, and at the time was helpless. Ail that the 
pilot of the Norwich did, or prétends to hâve done, when the lights 
on the dredge were discovered, was to blow her whistle. She had 
under her charge one of the heaviest of tows, and while the testimony 
shows that it was not customary to hâve a tender accompany a tow, 
nevertheless, as a matter of fact, the Norwich had one, the Dixon, 
that night, but it was not used to either warn the watch on the dredge 
of the approaching tow, or to aid in preventing the collision. The 
tender had passed down the river just ahead of the Norwich, for the 
purpose of picking up two scows at some point less than a mile down 
the river, and consequently was not available to ward oflf the rear 
end of the tow. and keep it from colliding with the dredge, nor was 
it used, as it apparently might hâve been, to notify the watch on the 
dredge in passing, that a heavy tow was immediately following, which 
would endanger the dredge. ilad this been done, the crew of the 
dredge might hâve goiten i:p stcam and moved the dredge, or taken 
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other measures to protect it. But aside from this, it seems clear 
that the tow was too long and heavy to be safely managed and con- 
trolled by the Norwich at this point, with the tide at ebb. The Nor- 
wich was an old side-wheeled steamer, and had been used for towing 
upwards of 23 years; she had an angine of a Uttle over 700 horse 
power, and Captain Du Bois says of his tow, that: 

"It was a heavy tow drawlng a blg draught of water, and will tow along 
ail right as long as you hâve water enough; that it was the heaviest tow 
they tabe down." 

And Hayes, who was the first pilot of the Norwich, on the night 
in question, when asked to describe the course that the beat took 
the night of the collision, in reply thereto, and after speaking of cross- 
ing from one side of the river to the other, adds : 

"In the meantime at the Cross-Over at this point, this dredge lay. It was 
at ebb tlde, and towing so the tide carried the tow f aster than I could pull 
it clear of the dredge, and swung it against the dredge which lay on the 
point of the Cross-Over." 

From which it would appear that the condition of the river being, 
as it was normal, the respondent had a heavier tow than the Norwich 
could manage. There were no conditions existing which a skillful pilot 
and master could not, and ought not to hâve foreseen. They knew the 
dredge waS working there, the depth and width of the channel, draught 
of the scows, the condition of the tide, and the length and character 
of the tows. Again, the testimony shows that the pilot of the Nor- 
wich steered his vessel diagonally across the river, and as far over 
toward the eastward shore as the depth of water in the channel would 
permit. This necessarily tended to expose the port side of the long 
and heavy tow to the full force of the ebb tide. Upon this point Cap- 
tain Pratt, a witness for the respondent, who had been engaged in 
navigation on the Hudson river for 53 years, was asked this question: 

"Q. The testimony of the captain of the Norwich was that he kept as 
close to the dylce on the east side of the river as he could get, without going 
on the rocks; wouldn't that hâve a tendency to throw the tail end of his 
scow, the taii scow, over on the rocks'' (Mull's Rock). A. I should say 
It would, if he done that." 

There is no explanation of this testimony, and in the absence of 
any, it would seem to raise a serious question as to whether the Nor- 
wich was properly navigated, as it is obvions that the more nearly 
the tow was kept in line with the channel and current, the less oppor- 
tunity would the tide hâve to act against the broadside of the tow, and 
bear it down upon the dredge. In addition to this, Captain Du Bois, 
of the Norwich, referring to the men operating the dredge, says, that 
"when they were working on the rock, they were right where we had 
no business to go." This testimony is important, for the reason that 
the weight of the évidence shows that the dredge at the time she 
was struck and sunk, was on the point of Mull's Rock, where she had 
been working. The respondent claims however, in justification of 
its taking this long and heavy tow down the river that night, that 
the captain of the Norwich notified the captain of the libelant's dredge 
on his way up the river, that he was coming down with a heavy tow 
that night, and that he must remove his dredge. The évidence how- 



ROSS V. CORNELL STEAMBOAT CO. 171 

ever, does not satisfy me that such a notice was given, or rather does 
not satisfy me that it was understood by any one on board the dredge. 
It is not claimed that any reply was made, except some of the witnesses 
say, that a person whom they supposed was the captain (he is now 
dead) threw up his hands and laughed; but he would naturally hâve 
done this in answer to any salutation from those on board of a passing 
vessel whether he understood what was said or not. When we con- 
sider that the Norwich was a side-wheeled steamer, and was pass- 
ing at some distance from the dredge, that no mégaphone or trumpet 
was used, and that no stop was made by the Norwich, or any verbal 
answer received, it would be altogether unreasonable to hold that the 
notice, if given, was understood. If the respondent intended to rely 
upon any such notice it should hâve made sure that it was understood. 
The testimony shows that this dredge was accustomed to lie at night 
over the rock at the place where it quit work. An attempt was made 
by the respondent to show that other dredges at différent points on the 
river were accustomed to draw off from their places of work at night, 
and anchor outside of the channel ; it is sufficient to say in answer that 
no gênerai custom of that character was proved. Under the évidence 
I think the Norwich and her tow were negligently managed and con- 
trolled on the night in question ; but I also think that the dredge was 
improperly anchored, and that the libelant must be charged with 
partial responsibility for the accident. It already appears that the 
dredge was anchored at the upper and port corner of MulFs Rock, at 
a point immediately adjacent to the main channel of the river. Mr. 
Van Winkle, who was in charge of the work for the libelant, in his 
testimon}'-, when referring to tows coming down the river, says: 

"That sometimes they would come pretty close to us, sometimes they 
would rub against us with a heavy tow dragglng the bottera, and that some- 
times they would run pretty close to us ; if they were light, they had plenty 
of water." 

I find nothing in the case which made it impossible for the captain 
of the dredge to hâve anchored elsewhere than he did. As already 
stated, the work was nearly completed, and the water under the 
dredge where it was anchored, was at this time practically of the 
same depth that it was in the channel. It was clearly careless under 
the circumstances, to anchor the dredge at the upper corner of the 
rock at Mull's Cross-Over, where navigation under the best conditions, 
even by craft not unwieldy, was more or less hazardous. Since the 
happening of this collision, the act of March 3, 1899, c. 42-5, § 15, 30 
Stat. 1152 [U. S. Comp. St. 1901, p. 3543] has been passed which pro- 
vides : 

"That it shall be unlawful to tie up or anchor vessels or other craft in 
navigable channels in such a manner as to prevent or obstruct passage of 
other vessels or craft." 

The statute just referred to, does not apply to this case, neverthe- 
less, in City of Birmingham, 138 Fed. 555, the Circuit Court of Ap- 
peals for the Second Circuit, held at page 560, upon an application 
for a rehearing, that irrespective of the statute, "the dredge was in 
fault in anchoring where she did at night, when there was nothing to 
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prevent her from removing to a position where it would Iiave been 
impossible for steamers to hâve reached her." The Milligan (D. C.) 
12 Fed. 338 ; The Clarita, 90 U. S. 1, 14, 23 L. Ed. 146. The channel 
turned just at the point where the dredge was anchored, and was 
only from 350 to 300 feet wide; considering thèse facts, I think the 
dredge should hâve been anchored in a more secure place. The gov- 
ernment engineer evidently thought so, and I find nothing in his 
letter which excuses the libelant. There was some dispute between 
counsel on the argument as to the construction of the letter but adopt- 
ing any possible construction, it did not warrant, and cannot be held 
to warrant, the libelant in adopting an unsafe anchorage. This re- 
sponsibility rested upon him, and the substantial direction of the letter 
was that the libelant should withdraw its dredge and apparatus at 
night, notwithstanding any trouble or exoense involved, and since he 
did not do so, he must be held to hâve assumed the risk of adopting 
another course. 

No controversy has been made over the damages and demurrage 
proved; they amount to $2,954.68. As I find both parties at fault, a 
decree will be entered in favor of the libelant, for one-half of the 
above amount, with interest from September 1, 1897, together with 
one-half of the costs. 



THE CLARA GOODWIN. 

THE CLELIA BASSO. 

(District Court, E. D. Virginia. January 16, 190a) 

Collision — ^Vbssbls Lyikg at Anchoe — Deagging of Anchoe. 

Evidence considered, and held to establlsli, by a prépondérance of 
proof, tliat a collision which occurred between a barlientine and a 
schooner while lying at anchor In the night during a high wind and 
strong tide was caused by the dragging of the barlientine's anchor, there 
belng a direct confllct of évidence, but the testlmony of two disinterested 
and intelligent wltnesses from other vessels lying nearby concurrlng 
that the barkentine had changed her position of anchorage during the 
night, and also testlmony that, when her anchors were raised In the 
morning to change her position, one was found to be fouled by the chaln 
and In such condition that it would not hold. 

In Admiralty. Suit and cross-Iibel for collision. 

Lewis & Laws, Foster & Foster, and W. L. Williams, for the Clelia 
Basso. 
Hughes & Little, for the Clara Goodwin. 

WADDILL, District Judge. On the evenîng of the 3d day of 
March, 1904, about 8 :30 o'clock, the barkentine Clelia Basso, of 324 
tons net register, and the four-masted schooner Clara Goodwin, of 
846 tons net register, were at anchor in the Delaware Breakwater, a 
harbor of refuge on the Atlantic coast, and while thus anchored came 
into collision, by reason of the anchor of one or the other of the ves- 
sels dragging during the storm. The wind at the time was blowing 
strongly from the northwest, at an increasing velocity during the 
preceding two hours from about 28 to 45 miles an hour; the tide 



THE CLARA GOODWIN. 173 

running strongly from the southeast. The contentions of the re- 
spective vessels are that one was "windrode" and the other 
"tiderode." The barkentine, with her square-rigged mast, which at 
the time only drew 9 feet of water, was driven by the wind against 
the tide, and the schooner, drawing 18 feet of water, was swept by 
the tide against the wind, whereby the two vessels were driven in 
opposite directions into collision one with the other. 

No question of law is presented for the considération of the court — 
the case turning entirely upon the correct détermination of the 
fact as to how the two vessels, anchored as they were, managed to 
collide under the existing conditions of wind and tide, and which 
vessel in point of fact dragged its anchor; it being conceded that 
there would hâve been no collision but for one or other of the vessels 
dragging her anchor. The crew of the barkentine and her managing 
owner, who was on board, were examined, and the captain, mate, and 
four of the crew of the schooner, and the barkentine also introduced 
several expert witnesses, who testified as to the impossibility of the 
collision occurring by reason of the dragging of the anchor of the 
barkentine. The owner of the schooner examined two other witness- 
es, one a pilot and second officer of the cruiser Denver, then lying at 
anchor in the harbor on her trial trip, and the other a pilot from a 
Delaware river pilot boat, then lying in the harbor out of the weather ; 
the cruiser being immediately in the vicinity of the point of collision, 
and the pilot boat only a short distance away. 

The difficulty of determining just how thèse two vessels, in the 
darkness of the night and the prevailing storm, actually came to- 
gether, is manifest. In fact, it is a matter more or less problematical 
to détermine precisely how any accident actually happened ; and, when 
dealing with one which occurred under the conditions hère, it is un- 
usually so. It is frequently next to impossible to détermine just how 
any given accident could occur under the apparent conditions sur- 
rounding it; and it is a question upon, and a subject as to which, the 
average expert delights to theorize. The court was somewhat puzzled 
to détermine how the vessels got together as they did, and was 
to some extent impressed with the évidence of the experts in this 
case, who were gentlemen of intelligence and standing, as it was 
with the évidence of the barkentine's crew, taken a short time after 
the collision ; and while the court had not the advaijtage of seeing 
them, as it did the officers and some of the crew of the schooner, it 
was also impressed with their statements. The officers and crew 
of each vessel, however, were equally positive that the collision 
occurred solely from the anchor of the opposing vessel dragging, 
and the court has to décide this case either upon the theorv of 
the experts, who seek to demonstrate that the collision could not hâve 
happened by the barkentine's anchor dragging, or the évidence of 
witnesses not interested in either vessel, who testified that it did so 
happen. The witness from the government cruiser testified that he 
was within 300 yards of the scène of the collision, and he heard the 
outcry, saw the two vessels when they came together by their lights, 
and that the schooner had not changed her position from where it 
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was anchored, while the barkentine had and drifted into the scliooner, 
changing her location some 200 yards. He also testified that the 
morning after the collision the barkentine had changed her location, 
placing herself in much doser proximity to the schooner than there- 
tofore, and at a point between his ship and the schooner, whereas 
she had been on the opposite side previously. The witness f rom the 
pilot boat also thoroughly sustains this view, and they both positively 
testify that the collision occurred by reason of the dragging of the 
anchor of the barkentine, and that the schooner did not change her 
place of anchorage. The witness from the pilot boat further testified 
that on the morning after the collision he took the barkentine further 
in i shore, and that upon raising her starboard anchor he observed 
that the same was fouled by reason of the anchor chain having be- 
come entangled with the fluke of the anchor, and that the barkentine 
was anchored by the pilot boat with her port anchor. Thèse two wit- 
nesses from the government ship and tiie pilot boat were men fa- 
miliar with the matters about which they were testifying, and they 
appeared to be intelligent, and apparently without interest in the con- 
troversy, and testified fully and positively as to the circumstances ; 
and the court cannot see its way clear to disregard their version 
of the collision, and which appears reasonable within itself, par- 
ticularly when coupled with the fouled condition of the anchor. They 
were eadi a member of crews of vessels then lying at anchor in the 
harbor, and necessarily surrounded by persons who might hâve given 
a différent account of the transaction, if their statements were not 
true. They were examined more than a year before this trial, and 
no step was taken either to contradict them or to show through others 
in a like position to see and know a différent state of facts, and their 
account of the collision should be accepted. The captain of the 
schooner and one of his crew testified that about 13 o'clock on the 
day after the collision, after the pilot boat had moved the barkentine, 
they had reason to go ashore, and in passing the barkentine observed 
her starboard anchor hanging in the hawsepipe in the fouled condi- 
tion above described, and the captain further testified that the anchor 
in this fouled condition would not hâve held the barkentine. 

With this positive évidence of the fact that the barkentine did 
change her place of anchorage, and of the condition in which her 
anchor was found, the conclusion reached by the court is that the fault 
of the collision should be attributed to the barkentine, and not to the 
schooner; and a decree may be so entered. 
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CLAEK V. EQUITABLE LIFE ASSUE. SOC. 

(Circuit Court, E. D. Pennsylvania, January 30, 1906.) 

No. 57. 

1. Ikstjhance — Saijî and Teansfeb of Life Polict. 

An insured in a llfe policy, who for a valuable considération sells 
and duly assigns tlie policy, is tliereby estopped as against tlie Com- 
pany issuing tlae same to attacli ttie validity of tlie assignaient on the 
grouiid that ttie assignée had no insurable interest in hls life. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
481, 482.] 

2. Bankbdptct— Property Passing to Tbustee— Life Insueance Policies. 

Policies of life Insurance of a banlirupt having an actual value pass 
to bis trustée, and the bankrupt is devested of ail interests tlierein, unless 
he retains the same under the provlso to Bankr. Act Juiy 1, 1898, c. 541, S 
70a (5), 30 Stat. 565 [U. S. Comp. St 1901, p. 3451], by paylng the 
cash surrender value. 

At Law. On motion by défendant for judgment notwithstanding 
the verdict. 

See 133 Fed. 816. 

Albert B. Weimer, for plaintiff. 

Thomas De Witt Cuyler and Burr, Brown & Lloyd, for défendant. 

J, B. McPHERSON, District Judge. The question for décision 
arises upon the following facts : In September, 1893, the plaintiff was 
the owner of an endowment policy of life insurance for $10,000, issued 
by the défendant company and payable with accumulated dividends 
to himself, his executors, administrators, or assigns on October 20, 
1903. In case of his death before that date, the policy without divi- 
dends was payable to his wife, her executors, administrators, or as- 
signs. The plaintiff desired to raise $1,000 for a business venture, 
and for this purpose applied to a man named Welliver, who liyéd 
in Philadelphia and bought life insurance policies or negotiated loans 
on their security. Welliver presented the proposition to Herzfelt, 
who was then, and has been ever since, a résident of New York City, 
and Herzfelt agreed to buy the policy for $1,650. He had no insurable 
interest in the plaintiff's life. Accordingly several papers were pre- 
pared, by which the policy was assigned absolutely to Herzfelt, and 
thèse papers were brought to Philadelphia by Welliver and were exe- 
cuted hère by Clark and his wife. They were then taken to New 
York by Welliver, who delivered them to Herzfelt and received from 
him $1,650, of which $1,000 was paid to Clark in Philadelphia and 
was receipted for by him as "purchase price in full, less commission 
to him [that is, Welliver], for Equitable Life policy No. 306,637, on the 
life of Charles E. Clark." Thereafter the premiums were kept up 
by Herzfelt, and in April, 1903, the défendant company pajd to him 
$10,000, less the discount for the period still to elapse before the 
policy should mature. Shortly before October lOth the plaintiff, 
claiming that the transaction with Herzfelt had not been a sale of the 
policy, but a mère pledge as collatéral security for a loan of - $1,000, 
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notîfied the défendant not to pay any more money, and brought a suit 
in New York, wliich, however, was afterwards discontinued. Tlie de- 
fendant then paid to Herzfelt the accumulated dividends, taking froni 
him a refunding bond as security, and not long afterwards the présent 
suit was brought. The jury found specially that the plaintiff had sold 
the policy out and out. 

In my opinion, there are two reasons why the plaintifï is not en- 
titled to recover. His case rests wholly upon Herzfelt's lack of insur- 
able interest. If the assignment is to be treated as a New York con- 
tract — and it contains an express clause to that efïect — there is no 
doubt that it passed an indefeasible title to the whole sum secured 
by the policy. On the other hand, the Pennsylvania rule would per- 
mit Herzfelt to retain only so much as would reimburse him for the 
money expended with interest thereon, and the formai verdict for the 
plaintiff is for the balance that would thus be found in his hands. 
What the rule in the fédéral courts is may perhaps admit of ques- 
tion, but, even upon the assumption that the Pennsylvania doctrine 
should be applied, there rêmain the two objections to which I hâve 
referred. The first is based upon the estoppel founded upon the as- 
signment itself. I had occasion to consider this subject several years 
ago in Hettinger v. United Brethren Mutual Aid Society, 1 Del. Co. 
R. 466, 4 York heg. Rec. 39, a case on ail fours with the présent con- 
troversy, and I may be pei'mitted to repeat a portion of the opinion 
then delivered, as still expressing niy views on this question : 

"To stâte the case In other words, having willingly, and for a considéra- 
tion, tran'sferred the légal tltle to thèse poUcies and clothed the assignées 
with at least an apparent rlght to their proceeds, by virtue of which 
right and tltle they obtained from the society the money it had agreed to pay, 
he now aslis a court to déclare his contract vold, not only as against the 
assignées, but against the society as well, and to say that the latter was not 
justifled In relying upon his contract under seal because he afterwards gave 
notice that he did not Intend to stand by It. To succeed In such a claini. 
the plaintiff must eall to his ald some rule of public policy or some rigid 
rule of law. 

"We hâve not been referred to any rule of law whlch compels us to déclare 
the assignments vold, and we are of opinion that the plaintiff cannot in this 
suit ask us to apply the rule of public policy whlch forblds wagerlng Insur- 
ance on human life. It would not be proper to say what the resuit of applying 
that rule would be If the plaintiff had proceeded against the assignées, and 
we do not Intimate any opinion on the questions which might then arise ; but 
It seems clear to us that the plaintiff Is estopped from Invoking the aid of 
the rule In this suit against the society. The case Is analogous to that 
class, In whlch the question arlses, which of two Innocent persons must suf- 
fer, and the answer there Is plaln that, as between such persons, the loss 
must fall upon him whose aet enables the injury to be done. Garrard v. Had- 
dan, 17 Sm. 85. The différence Is against the plaintiff, for hère he did not 
innocently cause the Injury of which he complalns, but with full knowledge 
of the fact, whlch he now urges as maklng his assignments vold, vlz., the 
assignées' want of insurable Interest, he nevertheless transferred the poli- 
cles to them and thereby shared in causlng the society to pay them the 
money. In effiect, he sent them to the society with his authority under seal 
to take his. place, pay his dues, and recelve the proceeds of the pollcies ; and, 
surely, slnce the genulneness of the authority is not denied, he cannot be 
allowed to complaln because the society bas exactly carrled out its provisions. 

"If thèse prlnciples are sound, the plaintiff's notice of July 19, 1877, di4 
not better bis position. The assignments were genuine, and had not been- 
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obtalned by fraud, and his notice was a mère déclaration that he Intended 
to repudiate ttiem, wliich tlie Society, If it saw proper, might disregard. Other 
questions miglit arise, if the assignments had been spurious, and notice of 
that tact had been given before payment" 

I hâve nothing to add to this language. If it correctly states the 
law, the plaintifï has sued the wrong défendant. See, also, Insurance 
Co. V. Hennessy, 99 Fed. 64, 39 C. C. A. 625, and Widaman v. Hub- 
bard (C. C. ) 88 Fed. 812. 

But there is a second objection, which I think is equally fatal to the 
plaintiiï's right. On August 15, 1900, he was adjudged a bankrupt 
in this court, and shortly thereafter a trustée of his estate was duîy 
appointed and qualified. Under section 70a of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp. St. 1901, p. 3451] ) 
the trustée thereupon became vested, as of the date of the adjudication, 
with the bankrupt's title to ail "(5) property which, prior to the filing 
of the pétition, he could by any means hâve transferred, or which 
might hâve been levied upon and sold under judicial process against 
him," and this language undoubtedly includes whatever equity the bank- 
rupt may hâve had in this policy. The proviso to clause 5 does not 
affect this conclusion. It is as foUows : 

"Provided, that when any banlirupt shall hâve any insurance policy which 
has a cash surrender value payable to himself, his estate, or Personal rep- 
résentatives, he may, within thirty days after the cash surrender value has 
been ascertained and stated to the trustée by the company issuing the same, 
pay or secure to the trustée the sum so ascertained and stated, and continue 
to hold, own, and carry such policy free f rom the claims of the creditors par- 
ticipating in the distribution of his estate under the bankruptcy proceed- 
ings, otherwise the policy shall pass to the trustée as assets." 

The policy in question was a tontine policy and probably has no 
cash surrender value, but, even if it had, the bankrupt never availed 
himself of the privilège given by the proviso, and the policy therefore 
passed to the trustée as assets of the estate. That policies of life in- 
surance such as this, having an actual value, pass to the trustée, has 
been directly decided by several of the fédéral courts. The subject 
is elaborately discussed by Judge Morris in Re SHngluff (D. C.) 106 
Fed. 154, and by Judge Jenkins in the Circuit Court of Appeals for the 
Seventh Circuit in Re Welling, 113 Fed. 189, 51 C. C. A. 151. See, 
also. In re Holden, 113 Fed. 141, 51 C. C. A. 97. 

For either, or for both of the foregoing reasons, I think that the 
plaintiiï's claim cannot be supported, and that the défendant is en- 
titled to judgment upon the reserved point, notwithstanding the ver- 
dict. 

143 F.— 12 
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GALMCE et al. v. CRILLY. 
(Circuit Court, B. D. Pennsylvania. January 31, 1906.) 

No. 21. 

Compromise and Settlement — Consteuction or Ageeement — Liabiutt of 
Indobsee of Seulement Notes. 

Pursuant to a tripartite agreement between plaintlffs, défendant, and 
a third party, which was largely indebted to plaintiffs and also to défend- 
ant, the debtor executed a séries of notés to défendant payable at Intervais, 
and euch notes were Indorsed by défendant to plaintiffs in settlement 
and compromise of thelr claim ; the agreement providing that in case of 
default in payment of the notes the original debt should be revived, 
"less any payments made in pursuance of this agreement and any col- 
lections by légal proeeedings or otherwlse made upon any of said 
notes." Held, that the extension of tlme was a sufflcient considération 
for defendant's indorsement, and that the agreement could not be con- 
strued to release hlm on default by the makers, which would render bis 
contract of indorsement a nullity. 

At Law. Trial to court on case stated. 

Beck & Robinson, for plaintiff. 

Thomas R. Elcock and John G. Johnson, for défendant. 

HOIvLAND, District Judge. In this case, the facts were agreed 
upon by the parties hereto, in a case stated, for the décision and judg- 
ment of the court, with the right to either party to take an appeal 
from the judgment entered. 

On the 14th day of April, 1903, Du Vivier & Co. were indebted to 
Gallice & Co. in the sum of $471,926, and to Francis J. Crilly in the 
sum of $72,000, and at the time the assets of Du Vivier & Co. were of 
the value of $250,000. On that date, negotiations were pending for 
a compromise of the indebtedness of Qallice & Co., and at the re- 
quest of Francis J. Crilly, Gallice & Co. agreed to an "amicable liquida- 
tion and compromise of their indebtedness . for the sum of $75,000," 
$3,500 to be paid in cash, and 29 promissory notes, bearing date the 
14th day of April, 1903, and each for $2,500, with interest at 3 per 
cent, and payable respectively on June 14, 1903, and on the fourteenth 
day of each of the 28 months next ensuing, to Francis J. Crilly, and 
by him indorsed to Gallice & Co. In accordance with the provision of 
a tripartite agreement entered into by thèse parties none of thèse 
notes were negotiated or discounted prior to their maturity. Article 
4 of their agrçement is as follows : 

"The parties of the second part hereby agrée upon the due payment by 
the parties of the first and third parts of ail of the said notes and their 
due performance of the covenants and agreements herein contalned, to make, 
exécute and deliver to the parties of thé flrst part a gênerai release of the 
said indebtedness of four hundred and seventy-one thousand nine hundred 
and twenty-six dollars ($471,926.00) ; but in case of default In the payment 
of any of the said notes, the whole of the said debt, with interest, less any 
payments made in pursuance of this agreement and any collections by légal 
proeeedings or otherwise made upon any of the said notes, shall become 
due and payable forthwith." 

The extension of time was a sufficient considération to hold Francis 
J. Crilly as indorser on thèse notes (Carpenter v. Bank, 106 Pa. 177) ; 
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but it ïs contended by him that the nonpayment by Du Vivier & Co. 
of tlie notes on which he was indorser released him under clause 4 
of the agreement, and threw the plaintiff back on their original claim 
against Du Vivier & Co. To put such a construction upon thèse ar- 
ticles of agreement would be to hold that Crilly's indorsement was 
made for no purpose whatever. It is unreasonable to suppose that 
it was the intention of the parties to practically nuUify the légal effect 
of Crilly's indorsement of the notes by the articles of agreement. The 
real intention of the transaction was to compromise his entire debt 
for $75,000, and, if not paid, to collect it by légal proceedings against 
both Du Vivier & Co. and Crilly ; but in case the notes were not paid 
at maturity, and the plaintiffs failed to collect from either or both, 
then the original debt to be revived, "less any payments made in pur- 
suance of the agreement and any collections by légal proceedings or 
otherwise made upon any of the notes." 

The court is of the opinion, upon the facts stated, that, under the 
terms of the agreement, the nonpaymçnt of the said notes by Du Vivier 
& Co. at the time of their maturity did not release the défendant from 
his liability as indorser. 

Judgment will therefore be entered for the plaintiffs, Henry Gallice 
and Octave Gallice, copartners, trading under the firm name of Gal- 
lice & Co., and against Francis J. Crilly, the défendant, for the amount 
of the notes, with interest, with the right to either party to take an 
appeal from such judgment. 



GALLICE et al. v. CRILLY. 

(Circuit Court, E. D. Pennsylvania. January 31, 1906.) 

No. 34. 
See 134 Fed. 983. 

Beck & Robinson, for plaintiffs. 

Thomas R. Elcock and John G. Johnson, for défendant 

HOLLAND, District Judge. The décision just rendered in No. 21 
of the same sessions (143 Fed. 178) disposes of the issues hère, and 
judgment will be entered in favor of the plaintiffs, Henry Gallice and 
Octave Gallice, copartners, trading under the firm name of Gallice & 
Co., and against Francis J. Crilly, the défendant, for the amount of the 
note, with interest, with the right to either party to take an appeal 
from such judgment. 
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HOBBS V. PBNNSYLVANIA R. CO. 

(Circuit Court, B. D. Pennsylvania. February 1, 1906.) 

No. 32. 

Railboads — Injubt or Persons on Pbemises — Pennsylvania Statute. 

Aet Pa. April 4, 1868 (P. L. 58), which provides that "when any per- 
son shall sustaln personal Injury or loss of llfe while lawfully en- 
gagea or employed on or about the roads, works, dépôts and premlses 
of a rallroad company, * * * o£ which company sueh person is 
not an employé, the right of action and recovery « * * against the 
company shall be such only as would exist if such person were an em- 
ployé," does not apply to the case of a plaintifC who was a stevedore's 
employé engaged In dlseharging a vessel, and who was struck and In- 
jured by an englne, while standing with others on or near a track 
owned by défendant railroad company, after the close of hls day's work, 
walting merely to glve in his time to his employer; such person not 
belng engaged or employed on or about the defendant's premlses, within 
the meanlng of the statute, as eonstrued by the Suprême Court of 
the State. 

At Law. On motion by défendant for Judgment upon reserved 
point, notwithstanding the verdict. 

A. L. Cameron and Thos. Raeburn White, for plaintifif. 
John Hampton Barnes, for défendant. 

J. B. McPHERSON, District Judge. The first section of the Penn- 
sylvania Act of April 4, 1868 (P. L. 58) is as follows: 

"That when any person shall sustain personal injury or loss of life while 
lawfully engaged or employed on or about' the roads, works, dépôts and 
promises of a railroad company, or In or about any train or car therein or 
thereon, of which company such person is not an empWiK^iOtïie right of 
action and recovery In ail such cases against the company shall be such 
only as would exist if such person were an employé: Provlded, that this sec- 
tion shall not apply to passengers." 

This section is relied upon to defeat the plaintiflE's recovery, and it 
becomes necessary, therefore, to détermine upon this motion whether, 
under the conceded facts of the case, he was, at the time of the injury, 
"engaged or employed on or about the roads, works, dépôts and 
premises of a railroad company." The questions touching the defend- 
ant's négligence, and his own contributory négligence, hâve been de- 
termined in his favor by the verdict, and I think there was sufficient 
évidence upon both questions to require them to be submitted to a 
jury. Goncerning the plaintiff's occupation at the time when he was 
hurt, the facts are thèse: He was a laboring stevedore and had been 
working ail night in the hold of a ship that was lying at the end of a 
pier in the Delaware river at Girard Point. His work consisted in 
loading iron ore into buckets; thèse being hoisted by a crâne and 
dumped into cars belonging to the défendant, which were standing 
upon a track alongside the ship. About 6 o'clock, his work being 
done, he left the vessel in order to go home. On the way, he stopped 
at a small building on the defendant's property and close to its tracks, 
which the'master stevedore had been allowed to use for several years 
as an office. Its principal use was apparently to furnish a place wherc 
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the men could report, after their work was donc, and hâve a note made 
of their time. It was merely for this purpose — that is, to give in his 
time — that the plaintiff went to the building with several other la- 
borers who were bound on a similar errand. While he was standing 
in line waiting his turn, he was struclc by an engine, and lost both legs. 
Thèse being the facts, I am of the opinion that the Pennsylvania 
statute does not apply. The plaintiff was in no proper sensé "engaged 
or employed" about the premises of the défendant. His work was 
done, and he was going to his home, walking over the railroad com- 
pany's land as he was permitted to do, and I think it is impossible to 
suppose that the momentary and trifling act of giving in his time con- 
stituted an employment, in the sensé contemplated by the statute. 
Mr. Justice Mitchell has reviewed and classified the Pennsvlvania dé- 
cisions in Spisak v. B. &. O. R. R. Co., 152 Pa. 281, 25 At'l. 497. He 
divides them into two classes, which are thus described, on page 285 
of 152 Pa., and page 498 of 25 Atl. : 

"In the flrst, the place of.the accident Is clearly and for gênerai pur- 
poses the 'roads, works, dépôts or premises' of the railroad company. In 
such cases, It is sufflcient if the person iijured is lawfully 'engaged or em- 
ployed on or about' them, and is not a pa«senger. To this class belong Kirby 
V. Railroad Co., 76 Pa. 506, already referred to; Ricard v. Railroad Co., 89 
Pa. 193, where the owner of goods was unloading them from the cars at the 
railroad station ; and Railroad Co. v. Colvin, 118 Pa. 230, 12 Atl. 337, where 
the injury was received while hauling goods for shlpment, and in what 
was 'practically a part of the yard.' The other class is where the accident 
occurs in a place which is not excluslvely and for gênerai purposes, but 
only within a limited and statutory sensé, the premises of the railroad Com- 
pany. In this class, the nature of the employment at which the party in- 
.1ured was engaged at the time becomes materlal. If it is business eonnected 
with the railroad, in the sensé that it is ordinarily the duty of railroad em- 
ployés, then, while the party is engaged at it, the statute treats him as a 
quasi employé, and puts his rights upon the same basis. If, however, the 
work has no relation to railroad work, as such, and is eonnected with the 
railroad only by irrelevant and immaterial circumstances of locality, the 
case is not within the statute at ail. In the former category belong Mulher- 
rin V. Railroad Co., 81 Pa. 366, and Cummings v. Railroad Co., 92 Pa. 82, 
where the plaintifif, though an employé of the refining company, was, when 
injured, separating cars, which was the duty of the trainmen of the railroad. 
In the latter category belong Richter v. Railroad Co., 104 Pa. 511, and 
Christman v. Railroad Co., 141 Pa. 604, 21 Atl. 738." 

See, also, Vannatta v. Railroad Co., 154 Pa. 262, 26 Atl. 384, 35 Am. 
St. Rep. 823, and Noll v. Railroad Ce, 163 Pa. 504, 30 Atl. 157. 

Clearly, as it seems to me, the work, if it can be called such, which 
the plaintiff was doing at the time of his injury, had no relation at 
ail to railroad work, and was eonnected with the road only by the ir- 
relevant and immaterial circumstance of locality. 

The defendant's motion for judgment is refused, and judgment may 
be entered for the plaintifif upon the verdict. 
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In re ÇOYEA'S ESTATH. 

(District Court, W. D. Washington, N. D. January 31, 1906.) 

No. 2,923. 

Bankecptct — Peeferbed Claims — Trusts — Following Trust Funds, 

Bankr. Act July 1, 1898, c. 541, § 70, subd. "a," 30 Stat. 565 [U. S. 
Comp. St. 1901, p. 3451], déclares that a bankrupfs trustée shall be 
vested by opération of law wlth the tltle of the bankrupt to the property 
not exempt, which prlor to the flllng of the pétition could hâve been 
transferred or which might hâve been levied on and sold under judicial 
process against him. Held, that where petitioner intrusted certain money 
to the bankrupt for safe keeplng only, and he deposlted it to the crédit 
of his gênerai bank aceount, whlch at ail times exceeded the amount so 
intrusted to him and came Into the hands of his trustée in bankruptcy, 
plalntifE was entitled to enforce a preferred claim on such bank bal- 
ance In the hands of the trustée, though the actual money delivered to 
the bankrupt could not be Identlfied. 

In Bankruptcy. Hearing on pétition for review of an order made 
by the référée allowing a claim to a sum of money which the bankrupt 
had on deposit in a bank with other money at the time of the initia- 
tion of bankfuptcy proceedings, on the ground that the amount 
claimed was held by the bankrupt as trustée for the petitioner. 

Piles, Donworth, Howe & Farrell, for petitioner. 
Palmer, Graves, Brown & Murphy, for trustée. 

HANFORD, District Judge. It appears from the record that at 
the time of the adjudication the bankrupt had on deposit in a bank 
$390.70, which has since come into the possession of the trustée of 
his estate. The deposit included $120, which the petitioner had there- 
tofore intrusted to the bankrupt for safe-keeping. There is no con- 
troversy as to the. fact that the bankrupt did receive the sum men- 
tioned, which belonged to the petitioner, nor as to the circumstances 
attending the transaction. It was the mutual understanding of the 
parties that the money was not loaned to the bankrupt, but intrusted 
to him to be returned when the petitioner should require it. The 
spécifie money was not required to be returned, but the petitioner 
was to be satisfied upon receiving an équivalent amount in any 
money. The bankrupt did not keep the money separately, but made 
a deposit thereof in a bank in which he had other money on deposit, 
so that it became mingled with other money held by the bank subject 
to his check, and the balance to his crédit exceeded the amount re- 
ceived from the petitioner, at ail times continuously from the date 
of the deposit until it was withdrawn by the trustée, who now has it 
in custody. The petitioner prays to hâve the sum which he intrusted 
to the bankrupt paid to him out of the money which the trustée of 
the bankrupt's estate drew from the bank, on the ground that his 
rights are superior to the rights of gênerai creditors, and the référée 
decided the question in the case in his favor, on the ground that in 
the administration of bankrupt's estate the principles of equity are 
to be applied, rather than the strict rules of law. 
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The main argument in opposition to the pétition is that, trust money 
must be earmarked or separately kept in order to entitle the cestui 
que trust to reclaim it, in opposition to creditors of an insolvent 
debtor, and that where a bankrupt has mingled trust funds with his 
own, so that the identity of the trust money is lost, the beneficiaries 
of the trust must share pari passu with creditors. This argument 
is supported by décisions in adjudged cases, and by several text-books. 
See Hosmer v. Jewett, Fed. Cas. No. 6,713; In re Richard (D. C.) 
104 Fed. -793; Collier on Bankruptcy (4th Ed.) p. 513; Loveland's 
Law and Proceedings in Bankruptcy (3d Ed.) p. 412. Nevertheless, 
I concur in the opinion filed by the référée in this case, and for the 
following reasons : Subdivision "a" of section 70 of the présent bank- 
ruptcy law (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]) prescribes the rule to be applied in the détermina- 
tion of questions as to what property vests in the trustée of a bank- 
rupt's estate. The rule of the statute is that the trustée shall be vested 
by opération of law with the title of the bankrupt, as of the date he 
was adjudged a bankrupt, to property, not exempt, which prior to 
the filing of the pétition he could by any means hâve transferred or 
which might hâve been levied upon and sold under judicial process 
against him. 

Considération of this rule leads to the inquiry whether the bank- 
rupt, after he had become insolvent and immediately before the pé- 
tition was filed, could hâve transferred the balance to his crédit in 
the bank, so as to hâve defeated the petitioner in a suit in equity to 
reclaim his part of it, or whether an attaching or exécution creditor, 
by levying upon the balance in the bank under judicial process against 
the bankrupt, could bave divested the petitioner of his bénéficiai in- 
terest in the fund? To this inquiry equity gives a négative answer. 
In the opinion of the Suprême Court, by Mr. Justice Matthews, in 
the case of National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 
693, the English and American authorities are exhaustively reviewed, 
and the décision as condensed in the syllabus was that: 

"Ai3 long as trust property càn be traced and followed, the property Into 
which it has been converted remains subject to the trust ; and, if a man 
mixes trust funds with his, the whole will be treated as trust property, except 
so far as he may be able to distinguish what is his. This doctrine applies in 
every case of a trust relation, and as well to moneys deposlted in bank, and 
to the debt thereby created, as to every other description of property." 

In many of the reported cases the cestui que trust failed to prove 
that the fund or property sought to be impressed with the trust, in fact, 
included trust money or acquisitions by rginvestment or exchange of 
trust money or property, and on that ground adverse décisions were 
rendered, without combating the doctrine of the Suprême Court, as 
expounded in the opinion by Mr. Justice Matthews alDOve cited. For 
cases in point, see Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 354, 33 E. 
Ed. 696 ; Frelinghuvsen v. Nugent (C. C.) 36 Fed. 229 ; Spokane Co. v. 
Clark (C. C.) 6f Fed. 538, affirmed in Same v. First Nat. Bank, 68 Fed. 
979, 16 C. C. A. 81 ; In re Marsh (D. C.) 116 Fed. 396. In this case, 
although the money cannot be specifically identified, the fund is 
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clearly proved to hâve been enlarged by mingling trust money with 
other money, and the équitable right of the petitioner to reclaim 
an amount équivalent to the amount intrusted is clear. San Diego 
County V. Cal. Nat. Bank (C. C.) 53 Fed. 59; Massey v. Fisher 
(C. C.) 62 Fed. 958; City of Spokane v. First Nat. Bank of Spokane, 
68 Fed. 982, 16 C. C. A. 85; Brandenburg on Bankruptcy (3d Ed.) 
p. 768. 
Let an order be entercd affixming the décision of the référée. 



TWEEDIE TRADINO CO. T. GLASGOW STBAM SHIPPING CO., Limited. 
(District Court, & D. New York. December 22, 1905.) 

Shippinb — CoNSTBUCTioN oï Chabtkb Paety — Question of Intent. 

The question whether Halifax or St John was within the Intention of 
the parties to a charter party for a Toyage from New York to a port or 
ports In Brazll or River Plate^ "via port or ports en route," so as to en- 
tltle the charterer to proceed by way of such ports, held a question of 
fact not determinable on the pleadlngs, but open to testimony. 

In Admiralty. Suit to recover charter hire. On exceptions to cross- 
libel. 

Convers & Kîrlin and John M. Woolsey, for exception. 
Moen & Kilbreth, opposed. 

ADAMS, District Judge. A charter party was entered into between 
the Glasgow Steam Shipping Company, Limited, and the Tweedie Trad- 
ing Company, dated the 13th day of November, 1903, of the steamship 
Kelvinbank, wherein it was provided: 

"Wltnesseth, That the sald owners agrée to let, and the said charterera 
agrée to hlre the said steamship from the tlme of dellvery, for one trip from 
port or ports in United States to port or ports In Brazll & or River Plate via 
port or ports enroute Steamer to be placed at the disposai of the Charterer» 
at New York • • • " 

The Glasgow Company, claiming that certain sums, said to amount 
to $2337.68, consisting of unpaid hire, $1,837.68, and an unpaid bal- 
ance of $500, for coal, were due, brought an action to recover the same. 

The respondent duly answered, denying, for certain reasons, that 
anything was due to the libelant and simultaneously filed a cross-libel 
to recover damages, said to amount to $6,000, based upon a refusai 
on the part of the steamer to proceed via Halifax and or St. John, as 
ordered by the Tweedie Company. 

The Glasgow Company thereupon filed an exception, stating that 
the alleged cross-libel did not state facts sufficient to constitute a 
cause of action. 

The question presented is, whether the contract authorized the 
Tweedie Company to send the vessel to the River Plate via Halifax 
and or St. John. 

The Tweedie Company urges that ail argument based on the form of 
the charter party or the deletion or insertion of any words is be- 
tide the point because it is said: 
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"The charter party Is not annexed to or made a part of the pleadlng hère 
attacked and so far as thèse exceptions are concerned is not in the recerd. 
Only certain of its provisions are set forth In the libel and thèse are ail of it 
which is properly belore the court." 

The fact is, however, that the charter party is annexed to and made 
a part of the original libel herein, which is incorporated by référence 
in the cross-libel, so that the charter party may be considered as 
fully and properly before the court, notwithstanding the fact that 
merely portions of it are quoted in the cross-libel. 

In the original form of the charter party the following words were 
stricken out: 

"And passengers so far as accommodations will allow in such lawful trades, 
between safe port and or ports In British North America, and or United Statea 
of America, and or West Indies, and or Central America, and or Caribbean 
Sea, and or Gulf of Mexico, and or South America, and or Europe, and or 
Africa, and or Asia, and or Australia, excluding River St. Lawrence from 
October Ist to May Ist (White Sea, Black Sea, and the Baltic out of season), 
Magdalena River, and" 

It does not seem that much, if any, force should be given to the 
deletion. The printed form was obviously intended for a time char- 
ter but used hère as a voyage charter, the termini being fixed geo- 
graphically. The omitted part was very gênerai and if regarded as 
in any way within the contemplation of the parties, does not aid in 
the construction. 

What the intention of the parties may hâve been with respect to 
the controverted ports, is not clear from the contract as pleaded. At 
first view, it seems rather singular that Halifax or St. John could 
hâve been in view when the contract was made but such may bave 
been the case by reason of its geographical position, north-eastward 
from New York but actually nearer to Pernambuco than New York, 
the former being the easternmost point of the coast of South America, 
on the way to the River Plate from the north. 

The question seems to be one of fact not determinable upon the 
pleadings and therefore open to testimony. 

The exception is overruled. 



THE CHARLES SPEAR. 

THE SUSQUEHANNA. 

(District Court, S. D. New York. December 27, 1905.) 

Mabitime Liens — Life Peeservees Fubnished Vessels — Lien bt Aqbeement 

AND BY STATTJTE OF NEW JeBSEY. 

One who fumished life preservers for vessels in a New Jersey port. 
In reliance on a statement by the owner that the vessels were suSicient 
seeurity, Is entitied to a lien by contract, and also under the New Jersey 
statute, which gives a lien for any equipment fumished a vessel under 
contract wlth the owner. 

[Ed. Note. — Maritime liens created by state laws, see note to The 
Electron, 21 C. C. A. 21.] 
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Ih-Admîralty. Suits to enforce liens for the price of life preservers 
furnished the libeled vessels. 

Lindsay, Kremer, Kalish & Palmer, for libelant. 
Alexander & Ash, for, daimants. 

ADAM S, District Judge. Thèse actions were brought by the Arm- 
strong Cork Company, a corporation of the state of Pennsylvania, 
to recovèr the value of 2,000 life preservers furnished to the barges 
Charles Spear and Susquehanna in June, 1905. There is no substan- 
tial dispute about the goods having been furnished, but the claimants 
allège that they were not supplied upon the crédit of the barges but 
to the Myers Excursion and Transportation Company and upon its 
crédit. 

It appears that the libelant sold 2,000 life preservers, 596 of which 
were deHvered on board of the Susquehanna, at the foot of 32nd street 
in the borough of Brooklyn, and 404 in Jersey City. The 1,000 for 
the Spear were delivered in Jersey City. The reasonable value of 
the whole lot was $1,644.70. 

The testimony shows that the libelant had before sold goods of the 
same character to the Myers Company for which the payment was 
slow. When this transaction was in question, the libelant directed 
its selling agent to investigate the responsibility of the Myers Com- 
pany. He was informed by the vice président of that company that 
the barges were sufficient security for the amount of the bill. This 
was duly reported to the executive officer of the libelant, who relied 
upon the security of the barges in making the sale, and it follows that 
a lien existed by agreement. Such being the case and the crédit of 
the vessels being in contemplation, the statute of New Jersey also 
applies so far as the goods furnished there are concerned. This statute, 
appearing in General Statutes of New Jersey, 1966, provides : 

"That whenever a debt shall be contracted by the master, owner, agent or 
consignée of any shlp or vessel within this state for either of the following 
purposes: 

(i) On account of any work done, or materials or articles furnished In this 
state, for or towards the building, repalring, fltting, furnishing or equipping 
such ship or vessel ; 

(2) « » ♦ 

(3) • • • 

Such debt shall be a lien upon such ship or vessel, her tackle, apparel and 
furniture, and continue to be a lien on the same until paid, and shall be pre- 
ferred to ail other liens thereon except mariner's wages." 

There will be a decree for the libelant against the Spear for $800, 
and against the Susquehanna for $844.70, with interest. 
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THE EUGENE F. MORAN. THE CHARLES E. MATTHBWS. THE 
SCOWS 15D AND 18D. 

(District Court, S. D. New Yorli. January 8, 3906.) 

1. Collision — Failtjke to Light Tow — Liabilitt. 

It is the duty of tàe master of a tug, and also of the men on bcows 
in tow of such tug, to see tliat the lights required by law to be carried 
by the tow are in place and lighted when under way in the night, and 
al] the vessels are in fault for a collision resulting from or contributed to 
by the failure to carry such lights. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Collision, §§ 
105-123.] 

2. Same — Appoktionment of Damages — TrG and Tow. 

Wliere two tugs and two scows in tow of one of the tugs were ail In 
fault for a collision, each vessel is liable for an equal share of the dam- 
ages resulting. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collisions, § 298.] 
In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for Du Bois Sons Company, owner of 
scows 15D and 18D. 

Wing, Putnam & Burlingham, for owners of steam tug Eugène 
F. Moran. 

Robinson, Biddle & Ward, for owners of the steam tug Charles E. 
Matthews. 

Butler, Notman & Mynderse, for N. Y. Cent. & H. R. R. Co., owner 
of Car Float No. 1. 

HOLT, District Judge. Thèse are suits brought to recover damages 
for a collision. The New York Central Car Float No. 1 was lashed 
alongside of and being towed by the steam tug Charles E. Matthews up 
the North river. The two scows, 15D and 18D, owned by the Du 
Bois Sons Company, were being towed tandem on a hawser by the 
tug Eugène F. Moran. The car float came in collision with scow 15D, 
causing in jury to both the scow and the car float. At the conclusion 
of the trial, I decided that the Matthews and the Moran were both 
in fault, and that there were no lights on either of the scows; and I 
reserved the case for considération as to whether the absence of 
lights on the scows was a fault for which the scows were responsible, 
or the Moran, or both. 

I think that both the Moran and the scows were in fault for not 
having up lights on the scows. Counsel for the scows claims that it 
was the duty of the tug to hâve the lights put up on the tow before 
starting, and that at the time of the collision the start had not taken 
place ; but in my opinion the tug and tow had started and were under 
way, and the authorities establish that, under those circumstances, it 
was the duty of the master of the tug and the men on the scows 
to see to it that the lights required by law to be carried on the tow 
were in place and lighted. The Lyndhurst (D. C.) 92 Fed. 681; The 
Nettie L. Tice (D. C.) 110 Fed. 461. The resuit is that the Matthews, 
the Moran and the two scows were in fault, and the car float was not 
in fault, for this collision. The question then arises as to the appor- 
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tionment of damages. The atlthorîties are quite conflictîng upon thîs 
subject. There are a number of authorities which hold that, in cases 
where one vessel is towing another, the tug and tow are to be con- 
sidered as one vessel. The Niobe, 13 P. D. 556 (1891) App. Cas. 401 ; 
The Englishman and the Australian, L. R. 1894 Prob. 339 ; The Anerly 
(D. C.) 68 Fed. 794; The Komuk (D. C.) 120 Fed. 841. Other 
authorities hold that in such cases each vessel in each flotilla is to 
be treated as a distinct entity, and each vessel in fault equally liable 
îor any damage with the other vessels in fault. The Brothers, 2 
Biss. 104, Fed. Cas. No. 1,969; The Peshtigo (D. C.) 25 Fed. 488; The 
Lyndhurst (D. C.) 92 Fed. 681; The Nettie L. Tice (D. C.) 110 
Fed. 461; The Doris Eckhofï (D. C.) 41 Fed. 156; The Malinç (D. 
C.) 110 Fed. 227; The S. A. McCaulIey (D. C.) 116 Fed. 107. 

I am entirely unable to reconcile thèse décisions. Neither rule, in 
certain cases, will work out complète justice. In my opinion, the 
rule which holds that each vessel in fault is to share equally with 
every other vessel in fault is upheld by the greater weight of au- 
thority, particularly in this country, and has the advantage of greater 
simplicity of application. 

My conclusion is that the damage caused to the car float should 
be borne in equal one-quarter shares by the Matthews, the Moran 
and the two scows, and that the damage caused to the scow 15D should 
be borne in the same proportion; that is, the scow itself should bear 
one-quarter of the loss, and the Matthews, the Moran, and the other 
scow should each bear one-quarter. As the scow 18D belongs to the 
same owners as the scow 15D, the decree in the case of the Du Bois 
Sons Company should be for one-quarter of the damage against the 
Matthews and one-quarter against the Moran. The decree should 
provide, as usual, that if the value of any of the vessels held liable 
is insufficient to pay the amount decreed there shall be a remedy 
over against the others for the deficiency. The New York Central 
& Hudson River Railroad Company should hâve costs, divided in 
the same way, against the claimants in its suit, and the Du Bois Sons 
Company should recover half its costs against the claimants in its 
suit. The decree should be settled on notice. 



BOARD OF TRADB OF CITY OF CHICAGO V. McDEARMOTT COMMIS- 
SION CO. et al. 

CCircult Court, W. D. Missouri. W. D. February 2, 1906.)j 

No. 3,069. 

1. BXOHANQES — QUOTATIONS — POSTING — PUBIICATION. 

Where complalnant board of trade collected prlce qnotatîons which 
It fumished to certain telegraph companies under contract that they 
would transmit the same only to those who would contract and pay 
therefor for thelr own legitimate use and the use of their patrons, the 
fact that complainant permltted such quotatlons to be Immedlately and 
contlnuously posted on the boards of another exchange known as the 
«Open Board of Trade of Chicago," and on other boards of customers t9 
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whlch the publie had access, did not constitute sueh a publication of the 
quotations as authorized their free use by the public. 

[Ed. Note. — Quotatlon of priées and transactions on exchanges, see 
note to Sullivan v. Postal Tel. Cable Co., 61 C. C. A. 2.] 

2. Same — CoNTiNTJOus Quotations. 

Where the eontract between eomplainant board of trade and telegraph 
companies, with référence to the dissémination of plaintifC's quotations, 
referred only to "continuons quotations," which the eontract deflned as 
"quotations whereln the priée on any commodity shall be quoted ofteuer 
than at intervais of ten minutes," eomplainant was only entitled to re- 
straln défendants from obtaining and using quotations which were con- 
tinuons. 

In Equity. 

Henry S. Robbins and Kimbrough Stone, for eomplainant. 
Harkless, Crysler & Histed, for défendants. 

REED, District Judge. The défendant A. M. McDearmott Com- 
mission Company is^^a corporation organized under the laws of the 
State of Missouri, and engaged in the business of buying and selling 
grain, provisions, stocks, bonds, and other commodities at Kansas 
City and other places in said state and in other states, and this suit 
is to restrain said corporation, its oiïicers and agents, from using in 
its several places of business and distributing to others, the quotations 
or statements of priées of sales of grain, provisions, and other pro- 
ducts upon the floors of the complainant's board of trade rooms in 
the city of Chicago, whieh quotations are there made by the eom- 
plainant from actual sales upon its said floors, and are furnished by 
it to certain telegraph companies who eontract with the eomplainant 
that they will furnish or transmit such continuons quotations only 
to those who will eontract and pay therefor for their own legitimate 
use, and the use of their patrons, and who thus acquire the right to 
receive and use the same for such lawful purpose. 

The bill of eomplaint is essentially the same as those in the cases of 
Board of Trade v. Christie Grain & Stock Company, 198 U. S. 236, 
25 Sup. Ct. 637, 49 L. Ed. 1031, and L. A. Kinsey Company v. Board 
of Trade, Id. The manner in whieh the quotations are gathered by 
the eomplainant, and the terms upon which they are delivered by it 
to the telegraph companies, to be furnished by them to those who will 
subscribe therefor, is stated in the opinion in those cases. By that 
opinion it is established that the eomplainant has a property right in 
the quotations so eoUected by it; that it may rightly restriet the 
use thereof for lawful purposes, without discrimination, to those who 
will eontract and pay for such use; and that it is entitled to be pro- 
teeted in such rights. The défendant commission company concèdes this, 
and admits that it has not contracted with the eomplainant or either of 
the telegraph companies for the receipt or use of such quotations, has not 
ofïered to do so, and that it has no eontract right thereto; but it con- 
tends that the preliminary proofs show, without dispute, that the eom- 
plainant, by its eontract with the telegraph companies, authorizes sub- 
scribers, for such quotations to post the same uponblaekboards, and other- 
wise openly display the same in their respective places of business, in 
sueh manner that the public has access thereto and knows of such 
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quètations within a few seconds after they are collected and placed 
by the complainant upon its boards in said rooms in the city of 
Chicago; that the complainant itself transmits such quotations by wire 
as soon as they are collected, to what is called the "Open Board of 
Trade of Chicago," to be there posted upon the boards of that Com- 
pany, and that they are so placed with the knowledge and consent of 
the complainant simultaneously with their being posted by it upon its 
own boards, and that by so doing such quotations become public 
property; that such facts distinguish this case from those in Board of 
Trade v. Christie Grain & Stock Co., supra, and require a détermina- 
tion of it différent from the détermination in those cases. 

It is true that the defendant's proofs show that the quotations are 
posted in exchanges, boards of trade, brokers' offices, and other like 
places, as above stated, with complainant's knowledge and consent, 
and that the complainant itself transmits such quotations by wire as 
soon as it gathers them to such open board of trade in Chicago and 
perhaps to other like places. It does not appear, however, that they 
are sent by complainant or the telegraph companies to, or posted in, 
any place with complainant's knowledge or consent, where the right 
to so receive and post them has not been previously acquired by con- 
tract with the complainant or the telegraph companies with its consent. 
It is clear from the proofs that such quotations cannot be taken from 
the rooms in which they are so displayed by subscribers and trans- 
mitted elsewhere in time to be available, without a breach of the contract 
for their use by such subscribers, ^ or by reason of some systematic 
plan for an immédiate appropriation of the same by others, as soon as 
they are so posted in such places. The defendant's proofs show that 
it receives continuous quotations, or some of them, at least, from a 
telegraph operator who takes them from blackboards in places in Kan- 
sas City, Mo., to which the public has access, and where they are 
posted or displayed by the subscribers, immediately after being so 
posted; and the complainant's proofs show that they are posted in 
some of the defendant's places of business in places other than Kan- 
sas City, Mo., within five minutes after they are posted upon the com- 
plainant's boards in Chicago. The défendant admits this, but has not 
seen fit to disclose how it is enabled to do so. As défendant does not 
get thèse quotations under any contract therefor with the complainant 
or the telegraph companies, its appropriation thereof is unlawful 
(Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, 25 
Sup. Ct. 637, 49 L. Ed. 1031), unless the posting of them by those 
who subscribe therefor, in their places of business, with the complain- 
ant's knowledge and consent, renders them public property, and liable 
to be appropriated by any one without contract or payment therefor. 

It is quite apparent that the purpose of such posting is for the 
benefit of those who subscribe for and hâve the lawful right to use 
such quotations, and their patrons, and to invite further trade, and 
not for the benefit of competitors or the gênerai public. The mer- 
chant displays his goods in Windows and upon the streets to attract 
attention and to invite trade; but this does not authorize his com- 
petitors or others to appropriate the property so displayed without com- 
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pensation, nor does it in any way deprive the owner of his riglit of 
protection to ail of his property righls .therein. That such a 
posting or publication of the continuous quotations, as shown by de- 
fendants' proofs, does not deprive the complainant of its right to 
restrict their use to those who contract and pay therefor, is held in 
Board of Trade v. Hadden-Krull Company et al. (C. C.) 109 Fed. 
705 ; Board of Trade v. Christie Grain & Stock Company et al. (C. C.) 
116 Fed. 944; National Tel. News Company et al. v. Western Union 
Tel. Co., 119 Fed. 204, 66 C. C. A. 198, 60 L. R. A. 805 ; and Illinois 
Commission Company et al. v. Cleveland Tel. Company et al., 119 
Fed. 301, 56 C. C. A. 205. Thèse and other similar cases are cited with 
approval in Board of Trade v. Christie Grain & Stock Co., 198 U. S. 
236, 25 Sup. Ct. 637, 49 L. Ed. 1031, where the same question now 
urged by the défendants was urged upon the Suprême Court upon 
facts quite similar, if not identical, in Kinsey Companv v. Board of 
Trade. 

The présent case upon its facts, cannot be distinguished in principle 
from those cases ; and it must therefore be held to be ruled by the 
opinion therein, and that complainant is entitled to a temporary in- 
junction. The contract between the complainant and the telegraph 
companies and the contracts required of the subscribers for quota- 
tions refer, however, only to what are known as the "continuons quo- 
tations," which by the contract are defined to mean "quotations wherein 
the price of any commodity shall be quoted oftener than at intervais 
of ten minutes." 

The défendants will therefore be restrained from using only such 
"continuons quotations," and it is ordered accordingly. 



DTSSTON et al. v. McCLAIN, Revenue Collector. 

(Circuit Court, E. D. Pennsylvania. February 2, 1006.) 

No. 38. 

Inteenal Revenue — Legact Taxes — Wills — Construction. 

Testator bequeathed the resldue of his estate to trustées to Invest and 
from tlie Ineome to pay to A. $15,000 a year during her natural lif e, iij 
quarterly installments. Held, that such bequest should be considered, 
for internai revenue taxation imposed by Act Gong. June 1.3, 1898, c. 
448, §§ 29, 30, 30 Stat 464, 465 [U. S. Comp. St. 1901, pp. 2307, 2308], 
as a legaey arising from Personal property to which défendant was en- 
titled to immédiate possession, and not as a legaey of a séries of sums 
payable ont of the Income of decedent's estate. 

Michael J. Ryan, for plaintiff. 

Jasper Y. Brinton and J. Whitaker Thompson, for défendant. 

HOLLAND, District Judge. In this demurrer to plaintifï's state- 
ment of claim, the défendant allèges that under the provisions of sec- 
tions 29 and 30 of the act of June 13, 1898 (30 Stat. 464, 465, c. 448 
[U. S. Comp. St. 1901, pp. 2307, 2308]), entitled "An act to provide 
ways and means to meet war expenditures and for other purposes," 
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and the several acts amending the same, the taxes paid by the plain- 
tiffs under protest were lawfuUy assessed and coUected by the de- 
fendant prior to taking effect of Act April 12, 1902, c. 500, 32 Stat. 
96 [U. S. Comp. St. Supp. 1905, p. 444]. 

Horace C. Disston, a résident of Philadelphia, died June 13, 1900, 
and his will was probated June 19, 1900, in which the plaintiffs in 
this case were appointed his executors, and wherein he directed, inter 
alia, as foUows: 

"Item. Ail the rest, residue and remainder of my estate, real, Personal 
and mlxed, of whatsoever klnd and wheresoever situated I give, devise and 
beQueath unto my brother William Disston, my friend George McGowan and 
the Tacony Saving Fund, Safe Deposit, Title & Trust Company. In trust, 
nevertheless, for the following uses and purposes: To keep the same In- 
vested in such securitles as I may hâve or to invest the same as they may 
détermine and from the Income arlslng from ail of my said estate to pay 
flrst to my beloved friend Rachel Asch the sum of fifteen thousand dollars 
per year during ail the term of her natural life — such payment to be made 
to her by them in quarterly installments of three thousand seven hundred and 
flfty dollars each. and the flrst installment to be paid to her three months 
after my decease, and thereafter quarterly as aforesaid." 

The collecter of internai revenue assessed and collected a tax from 
the plaintiffs on so much of the value of this life estate as Mras payable 
for life out of the income of the personal property of the deceased, 
upon the theory that this bequest to her is a legacy arîsing from 
Personal property under the terms of the act of 1898, and to which 
she was entitled to the immédiate possession and enjoyment. On the 
other hand, the plaintififs contend that this bequest to Rachel Asch is 
a legacy of a séries of sums, payable out of the income of the de- 
cedent's estate, and as such, the amount she actually received, prior 
to the repeal of the war revenue act, is alone taxable. This income for 
life is exactly similar to the income devised for a certain period in 
the case of Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 331, 49 
L. Ed. 563, in which case it was conceded that such a legacy is tax- 
able as one presently in possession and enjoyment. This case rules 
the one at bar. 

The annuity tables used in Computing the value of this life estate 
were those lawfully adopted by the Commissioner of Internai Revenue, 
under date of December 16, 1898, as appears in treasury décisions 
Nos. 20,442 and 20,443. Thèse tables were used to compute the value 
of the life estâtes in the leading case of Knowlton v. Moore, 178 U. 
S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969, and were accepted without 
question. 

The demurrer to the plaintifïs' claim is sustained. 
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UNION BANK OF RICHMOND v. OXFORD & C. L. R. CO. 

(Circuit Court of Appeals, Fourth Circuit February 7, 1906.) 

No. 581. 

Sale — Warbantt of Validity of Bonds — Right to Recovee Considération 
Paid. 

An offlcer of défendant railroad company was authiorized by its direct- 
ors to sell certain bonds which had been issued to it by a town to aid In 
the construction of its road, and pursuant to such authority sold them 
to the président of plaintiff bank acting on its belialf. Prior to and 
during tlie negotiations, such officer expressly stated in writing to the 
purchaser that the bonds were valid and had been so adjudged by a 
court of the state, and the purchase was made In reliance on such rep- 
résentation. The bonds were in fact void for want of power in the 
towu to issue them, and were subsequently so adjudged. Held, that 
the statement of their validity made as an inducement to the sale was 
an express warranty that they had a valid légal existence as securities 
which was binding on défendant, and that plaintlfC was entltled to re- 
cover from défendant thereon the considération paid therefor. 

[Ed. Note.— For cases in point, see vol. 43, Cent Dig. Sales, §§732, 
1126.] 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 

Wm. L. Royall (A. S. Lanier, on the brief), for plaintifï in error. 
T. B. Womack and A. B. Graham (Graham & Devin, on the brief), 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

PRITCHARD, Circuit Judge. In the year 1891, the Législature 
of North CaroHna chartered the Oxford & Coast L,ine Railroad Com- 
pany, and, among other things, the act authorized the town of Oxford 
to issue bonds in aid of the construction of the said railroad. The 
town subscribed $40,000 and agreed to issue its bonds for that amount. 
Subsequently it failed to issue them, and the railroad applied to the 
State court for a mandamus to compel it to issue the same. A com- 
promise was reached in that suit, whereby the town of Oxford agreed 
to issue $20,000 of its bonds for the purposes hereinbefore mentioned, 
and this compromise was embodied in a judgment of the court. In 
pursuance of this judgment, the town issued 20 bonds in the dénomina- 
tion of $1,000 each, interest payable August Ist and February Ist, 
each year, and delivered the same to the Oxford & Coast Line Railroad 
Company. The directors of the railroad company authorized A. W. 
Graham, its second vice président and chairman of its committee of con- 
struction, to hypothecate the bonds for a loan or to sell the same. On 
August 26, 1892, Vice Président Graham wrote A. L. Boulware, prési- 
dent of the First National Bank of Richmond, asking a loan of $4,000 
upon the bonds. In this letter he said: "The validity of the bonds 
has already been passed upon by the superior court at the July term, 
1892." The First National Bank loaned the railroad company $4,000 
on eight of the bonds. On August 39, 1892, Graham again wrote 
14.5 F.— 13 
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Boulware another letter in which he said: "The bonds spoken of 
are valid, and would be a good investment for any one seeking securi- 
ties of the kind." 

It appears from the record that on September 6, 1893, Graham 
visited Richmond and saw Boulware, who had some negotiations with 
him looking to a purchase of ail or a part of the bonds mentioned 
for an undisclosed principal, though no defînite conclusion was reached. 
Graham went to Baltimore, and endeavored to sell the bonds there, 
but did not succeed in doing so. On September 9tlî, he wrote to Boul- 
ware of his efforts in this behalf and asked him to telegraph what he 
would db. On September lOth, Boulware telegraphed him that he 
would take ail of the bonds at a price to net the railroad company 95 
par cent. The offer was accepted, and the other bonds were forwarded 
to Richmond. Boulware was a director in the plaintiff in error's 
bank and was negotiating the purchase of 16 of the bonds for it. The 
bank took 16 of liie bonds and paid the money to the railroad ocmpany, 
and the same was used in the construction of its road. The town paid 
the first coupon on the bonds falling due February 1, 1893, but, when 
the second one came due, August 1, 1893, it defaulted. The bank 
instituted an action against the town of Oxford in the state court for 
the amount then due on coupons. The court decided in favor of the 
town, The bank appéaled, and the Suprême Court of the state re- 
versed the judgment and sent the case back for a new trial. 116 N. C. 
339, 21 S. E. 410. During the progress of the second trial the town 
raised the question that, when the act authorizing the issuance of the 
bonds passed the Législature of North Carolina, it was not read in 
the House of Représentatives on three différent days, as the Consti- 
tution of the state required, but passed its second and third reading 
on the same day, and the yeas and nays were not entered on the jour- 
nal on the second and third readings, as required by the Constitution. 
The court overruled the défense and rendered judgment against the 
town, but, on appeal, this judgment was reversed and the case was re- 
manded for a new trial. 119 N. C. 314, 25 S. E. 966, 34 L. R. A. 
487. The bank then took a nonsuit in the state court and instituted 
action against the town on the overdue coupons in the Circuit Court 
of the United States for the Eastern District of North Carolina. 90 
Fed. 7. The défendant interposed the same défense in that suit, but 
the Circuit Court overruled it, and rendered judgment against the 
town. On writ of error to this court the judgment was reversed, upon 
the ground that the failure to comply with the Constitution of the 
state in passing the act rendered the bonds void. Board of Com'rs 
of Oxford V. Union Bank of Richmond, 96 Fed. 293, 37 C. C. A. 493. 
Application was made to the Suprême Court of the United States 
for a writ of certiorari in that case, but it was denied. 23 Sup. Ct. 
940, 46 L. Ed. 766. Thereupon, in July, 1903, the bank demanded of 
the railroad company a return of the money paid for the bonds. The 
demand was refused, and the bank brought this action against the 
défendant in error to recover the money paid by it for the bonds. 
The case was tried in the Circuit Court in December, 1904. The de- 
fendant in error pleaded the statute of limitations, and also defended 
on the merits. There was a trial by jury of the issues submitted. 
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The issue as to whether the action was barred by the statute of limi- 
tations was found in favor of the plaintifï in errer. But, under the 
instructions given by the court, the jury found that the railroad Com- 
pany made neither an implied or an express warranty in selling the 
bonds, and judgment was rendered in favor of the défendant in errer. 

It will be seen from an inspection of the record that ail questions 
involving the vahdity of the securities of the town of Oxford hâve 
been settled in its favor by both the state and fédéral courts, and we 
are now called upon to décide whether the plaintiiï in error, upon the 
facts stated in the record, has a good cause of action against the de- 
fendant in error, the détermination of which dépends upon whether 
the défendant in error warranted the validity of the bonds in ques- 
tion. And, second, whether the action is barred by the statute of limi- 
tations. It is not sought to recover upon the contract contained in 
the bonds which hâve been decided to be void for want of power in 
the town of Oxford to issue the same, but this action is based on an 
express warranty. In order to maintain the présent action, it is not 
necessary to establish the validity of the contract between the town 
of Oxford and the railroad company, but, among other things, it is 
incumbent on the plaintiff in error to disaffirm such contract as being 
uniawful and therefore void. 

It appears from the record that the town of Oxford, in pursuance 
of an act of the Législature of North Carolina agreed to issue $40,000 
of its bonds to aid in the construction of the Oxford & Coast Line 
Railroad from Oxford to a point on the Durham & Northern Rail- 
road. It further appears that there was a controversy betvv'cen the 
town of Oxford and the railroad company relative to the issuance of the 
bonds which resulted in a suit being brought by the railroad company 
against the town in the state court, which was finally settled by a com- 
promise judgment rendered in favor of the railroad company and against 
the tovkfn, in which it was provided that the town should issue and de- 
liver to the railroad company 20 bonds in the dénomination of $1,000 
each, which it afterwards delivered. The récitals contained in the bonds 
to the effect that the same were issued in pursuance of the "powers and 
authority granted by the state of North Carolina as provided in chapter 
49 of the Code of North Carolina of 1883, and in pursuance of the 
authority granted in section 30 of the charter of the said town of 
Oxford which is embraced in the Private Laws of 1885 (Laws 1885, 
p. 746, c. 21), as passed by the General Assembly of said state and 
in pursuance of the authority granted by chapter 315, p. 369, of the 
laws of 1891, passed by the General Assembly of North Carolina, 
ratified the 5th day of March, 1891, entitled an 'Act to incorporate 
the Oxford & Coast Line Railroad Company.' And in pursuance 
of an élection held in said town of Oxford on the 27th of April, 1891, 
and of a settlement and adjustment of a controversy and litigation 
in which the Oxford & Coast Line Railroad Company et al. were plain- 
tiffs and the board of commissioners of Oxford and the mayor of said 
town were défendants, adopted by the said board of commissioners 
July 25, 1892, and the judgment and decree of his Honor H. G. Con- 
nor, judge presiding in said action at July term, 1893, of Granville 
superior court." On the 26th day of August, 1892, A. W. Graham, 
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chairman of the construction committee and second vice président of 
the Oxford & Coast Line Railroad Company, wrote a letter to A. h. 
Boulware, président of the First National Bank of Richmond, stat- 
ing that the town of Oxford had issued $20,000 in 30-year bonds with 
interest at 6 per cent, in aid of the construction of the railroad which 
he represented and on which he requested a loan of $4,000. In this 
letter, among other things, he said: "The validity of the bonds has 
already been passed upon by the superior court at the July term, 1893." 
The bank made the loan to the railroad company on eight of the bonds. 
On August 39th, Graham again wrote Boulware a letter, in which he 
stated : "The bonds spoken of are valid and would be a good iuvest- 
ment to any one seeking securities of the kind." In pursuance of the 
negotiations which were begun at that time, Boulware pur chas ed 
for his undisclosed principal the bonds on which this action is based. 
The plaintif! in error now seeks to recover from the défendant in 
error the amount paid for the bonds as money had and received, 
upon the ground that there was both an express and an implied war- 
ranty of Sie same by the défendant in error through its agent and 
représentative at the time the bonds were purchased. 

In this view of the case, it is necessary that we should détermine 
whether the bonds were purchased under such circumstances as to 
justify either of the contentions of the plaintiff in error as to war- 
ranty. In view of the facts in this case, we deem it only pertinent 
to détermine whether the statements made by the défendant in error 
through its agent were of such a character as to amount to an express 
warranty. 

In the case of Reese v. Bâtes, 94 Va. 330, 26 S. E. 869, the court 
said: 

"Every man Is presumed to intend the conséquence of his own act. When 
therefore a vendor negotiating a sale malies an affirmation of quality as an 
assurance of fact whieh is relied on by the buyer, It constitutes a warranty, 
for the vendor will be presumed to hâve so Intended. So we flnd, In Smith 
V. Justice, 13 Wis. 600, the vendor having made such a représentation of 
facts in order to induce a saie, and that représentation being relied on by 
the défendant, it was heid to be a warranty, and he was not allowed to avoid 
the efCect of his représentations by proof that he did not intend to warrant." 

The Court of Appeals, in the case of Reese v. Bâtes, supra, in dis- 
cussing the authority of an agent acting in the . capacity in which 
Graham acted on the occasion in question, says: 

"From thèse authorities It appears that there are 'warrantles which an 
agent to seil may malie as one of the incidents of that employment, and of 
the power to make which the court will take judicial notice. They are such 
warrantles as are usual. For example, a gênerai agent to sell horses may 
warrant the soundness of a horse; for this is a warranty usually given in 
such transactions." 

This rule applies with equal force to an agent who has authority 
to sell bonds, and it necessarily foUows that Graham, being employed 
to sell the securities of the railroad company, possessed authority 
to represent that the same were valid. The railroad company was 
therefore bound by the express représentations of its agent, to wit, 
that the bonds were valid. The représentations by Graham cannot 
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be treated as an idle statement and made for no particular purpose, 
but must be considered in view of the circumstances surrounding the 
transaction at the time they were made. To say that such représen- 
tations were made for any other purpose than as an inducement to 
the bank to part with its money would be to assume that a banking 
institution, doing business in a neighboring state, would be willing to 
invest its money in the purchase of securities of a town in North Caro- 
lina, without taking the précaution to make inquiry as to the validity 
of such securities, and that it would be willing to make such an invest- 
ment without any représentation as to the validity of the same. The 
more reasonable and logical construction is that the bank was induced to 
make the purchase by the express warranty of Graham as to the va- 
lidity of the bonds. 

In the case of Hobart v. Young, 21 Atl. 613, 12 L. R. A. 696, 697, 
the Suprême Court of Vermont, in discussing this question, said : 

"An Important question is whether the words 'sound and liind,' coiitained 
in the bill of sale, constitute an express warranty as matter of law. The law 
of warranty bas undergone much change since Chandelor v. Lopus, Oro. Jac, 
4, decided In Exchequer Chamber in 180.3. It was there held that an affirma- 
tion that the thing sold was a bezoar-stoae was no warranty ; for it was said, 
every one in selling his wares will affirm that they are good, or that the 
horse he sells is sound ; yet, if he does not warrant them to be so, it is no 
cause of action. But latterly courts hâve manifested a strong disposition to 
eonstrue liberally in favor of the purehaser what the seller afflrms about the 
liind and quallty of his goods, and hâve been disposed to treat such affirma- 
tions as warranties when the language will bear that construction, and it îs 
fairly inferable that the purehaser so understood it. Stone v. Denny, 4 Metc. 
(Mass.) 155; Hawkins v. Pemberton, 51 N. Y. 198, 10 Am. Rep. 595. And 
now any affirmation as to the kind or quality of the thing sold not uttered 
as matter of communication, opinion, or belief made by the seller pending 
the treaty of sale, for the purpose of assuring the purehaser of the truth 
of the affirmation and of Inducing him to malie the purchase, if so received 
and relied upon by the purehaser, Is deemed to be an express warranty." 

This is very much in point and clearly indicates a disposition on 
the part of the courts to départ from the rule laid down in Chandelor 
v. lyopus, Cro. Jac. 4, which lapse of time and the development of our 
commercial system hâve demonstrated to be impracticable and antago- 
nistic to the well-settled principle of the law that every wrong lias a 
remedy, and that no one can be deprived of his property without 
being afforded a means of redress. The trend of judicial sentiment 
in this country is to the efïect that one shall not be permitted to 
enjoy the benefit of another's property without compensating him 
for the same. To hold otherwise would be to place a premium upon 
subterfuge and technicality, a thing which the law never regards with 
favor. 

It may be insisted, and no doubt will be, that to hold in favor of 
the plaintifï in error in this instance will be to deprive the railroad 
Company of the contribution which was intended to be made by the 
town of Oxford in the first instance. As the matter now stands, that 
will be so, but, in such case, the railroad company will only be de- 
prived of a gratuity, while, on the other hand, if we should hold that 
the bank is not entitled to recover the money which it was induced 
to advance to the railroad company, it will be damaged to the extent 
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of the amount involved. However, thèse are matters which we can- 
not consider in passing upon the rights of individuals. 

In the case of Meyer v. Richards, 163 U. S. 386, 16 Sup. Ct. 1148, 
41 L. Ed. 199, the state of Louisiana had issued several bonds under 
an act known as "No. 174" and designated as "consolidated bonds." 
A number of thèse bonds were in the hands of the pubHc and some 
were> held by the treasurer of the state as the property of tlie state. 
The constitutional convention of Louisiana adopted an ordinance de- 
claring the "consolidated bonds" that were in the treasury of the state 
null and void. Subsequently the treasurer purloined 13 of thèse bonds 
and disposed of the same, which finally passed into the posses- 
sion of Richards, an innocent purchaser, who sold the same to Meyer. 

It appears that both parties to this transaction acted in good faith. 
Some time after Meyer bought the bonds the state authorities dis- 
covered that a fraud had been practiced by the state treasurer in dis- 
posing of the bonds in the manner described, and refused to pay in- 
terest on the same. Meyer then brought suit against Richards for 
a return of the money that he had paid for the bonds, and the Su- 
prême Court of the United States, in a very able and exhaustive 
opinion delivered by Mr. Justice White, decided that Richards must 
return the money that Meyer had paid him. The conclusion reached. 
being that, under the civil law in such cases, there is a warranty of 
the validity of the bonds, and that at common law there is a warranty 
in ail such cases that the thing sold has an existence, and in that case, 
the bonds being void under the organic law, the same had no actual 
existence. That, inasmuch as the bonds had no actual existence, the 
seller was bound both by the civil and common law to return the 
money which had been paid to him by Meyer. In that case there was 
no question as to the validity of the law under which the bonds were 
issued, nor was there any question as to the binding obligation of 
the state, or anything in the face of the bonds sold to Meyer to in- 
dicate that the same belonged to the particular class of bonds which 
had been declared void by the ordinance of the convention. If Meyer 
had known at the time of the purchase of the bonds that the same be- 
longed to the class that had been declared void, then the doctrine of 
caveat emptor would hâve applied, and Richards could not hâve been 
held to hâve warranted the validity of the bonds upon the principle 
of the common law that where one sells a thing he warrants the actual 
existence of the thing sold. In this case there is an express warranty 
as to the validity of the bonds, and it appears from the record 
that the plaintifï in error was induced to part with its money on ac- 
count of sUch warranty. 

It is insisted by the défendant in error that the case of Otis et al. 
v. Cullum, 93 U. S. 449, 23 L. Ed. 496, should govern; but, when 
we consider the facts in that case, it is easy to distinguish it from the 
one at bar. In that case the Législature of Kansas passed two acts 
in which the city of Topeka was authorized to issue bonds for certain 
specified purposes ; the amount in each case to be within the limits 
prescribed. One hundred of the bonds in the dénomination of $1,000 
each, payable to the party named or bearer, were executed and de- 
livered to that party, and subsequently became the property of the 
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First National Bank of Topeka. That bank afterwards placed the 
bonds on the market and disposed of the same. Eighteen of thèse 
bonds were sold to the plaintifï in error for tlie sum of $13,353, and 
the residue to another party. There was a defauît in the payment 
of interest. The other party brought suit. It was held that the Légis- 
lature had no power to pass the acts, and the bonds were void. Suit 
was then brought to recover from the receiver the amount paid to the 
bank for the 18 bonds so purchased by the plaintiff in error. Mr. 
Justice Svvayne, who delivered the opinion of the court, in discussing 
the questions involved, said: 

"Hère, also, the plaintiffs In error got exactly what they intcnded to buy, 
and did buy. They took no guaranty. They are seeking to recover, as it 
were, upon one while none exists. They are not elothed with the rightis 
which such a stipulation would hâve given them. Not having taken it. they 
cannot hâve the beneflt of it. The bank cannot be charged with a liability 
which it did not assume. Such securities throng the channels of commerce, 
which they are made to seek, and where they find thelr market. They pass 
from hand to hand llke bank notes. The seller is liable ex delicto for bad 
falth, and ex contractu there is an implied warranty on his part that they 
belong to him, and that they are not forgéries. Where there is no express 
stipulation there is no liability beyond this. If the buyer desires spécial 
protection he must take a guaranty. He can dictate its terms, and refuse 
to buy unless it be given. If not taken, he cannot occupy the vantage ground 
upon which it would hâve placed him." 

There was nothing in the case of Otis et al. v. Cullum, to show an 
express stipulation as to the validity of the bonds. Hence, it is easy 
to distinguish that case from the one now before us. In that case 
it was not contended by the plaintifï in error that it had been induced 
to part with its money on the représentations made by the défendant. 
However, in the case of Meyer v. Richards, it is held that at common 
law where a party ofifers a sepurity which, at the time, he believes to be 
valid and induces another to purchase the same, who has no notice of 
any defect, and it afterwards develops that the security disposed of is 
void and has no existence, the party who parts with his money may re- 
cover the same upon an implied warranty. But in this case the ques- 
tion of an implied warranty is not involved, but the cause of action dé- 
pends solely upon the question as to whether there is an express war- 
ranty. 

It is insisted that the bank was charged with notice of any defects 
in the acts authorizing the issuance of the bonds and of the want of 
power on the part of the town of Oxford to issue the same, and there- 
fore the plaintifï in error is not entitled to recover in this action. 
Such contention would undoubtedly be true if this were an action 
against the town of Oxford, but the action is not based on the validity 
of the bonds, but, as already stated, is instituted upon the theory that 
the securities are worthless, and that the railroad company procured 
the money of the bank by virtue of the représentations made by its 
agent and représentative that the same were valid and would be a good 
investment, and the further représentation that the validity of the 
bonds had been established by a judgment of the superior court. 
Hère, was an express warranty on the part of the railroad company 
that the bonds in question were valid and binding obligations, and the 
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représentation was of such character as to înduce the plaintifï in error 
to part with its money. 

In the case of Central Transportation Co. v. Pullman's Car Co., 
139 U. S. 60, 61, 11 Sup. Ct. 488, 35 L. Ed. 55, Mr. Justice Gray, 
who délivered the opinion of the court, among other things, said: 

"A contract ultra vires being unlawful and vold, not because it is in itself 
immoral, but because the corporation, by tlie law of its création, Is incap- 
able of making it, the courts, while refusing to maintain an action upon the 
unlawful contract, hâve always striven to do justice between the parties, so 
far as could be done consistently with adhérence to law, by permitting prop- 
erty or money, parted with on the faith of the unlawful contract, to be re- 
eovered back, or compensation to be made for it. In such case, however, 
the action is not maintained on the unlawful contract, nor according to its 
terms, but on an implied contract of the défendant to return, or, failing 
to do that, to make compensation for property or money which it has no right 
to retain. To maintain such an action is not to affirm but to disaffirm the 
unlawful contract. The ground and limits of the rule concerning the remedy 
in the case of a contract ultra vires, which has been partly performed, and 
under which property has been passed, can hardly be summed up better 
than they were by Mr. Justice Miller, in a passage already quoted, where he 
sald that the rule 'stands upon the broad ground that the contract itself is 
void, and that nothing which has been done under it, nor the action of the 
court, can infuse any vitality into if ; and that, 'where the parties hâve so 
far acted under such a contract that they cannot be restored to their original 
condition, the court inquires if relief can be given independently of the con- 
tract, or whether It will refuse to interfère as the matter stands.' " Penn. R. 
E. Co. V. St. Louis & C. R. R., 118 U. S. 317, 6 Sup. Ct 1094, 30 U Ed. 83. 

That the bank parted with its money, and that tlie défendant in 
error received the saoïe and used it in the construction of its road 
cannot be denied, nor can it be reasonably insisted that the plaintiff 
in error was not induced to part with its money by the représentations 
of the railroad company that the securities were valid. If the repré- 
sentative of the bank had examined thfe législative journals of the 
State, he would hâve found that the act authorizing the issuance of the 
bonds in question had passed that body just as other acts, and that 
the regularity of its passage was certified by the ofHcers charged with 
that duty ; and, if a critical examination of the reports of the Suprême 
Court of the state had been made, no décision could hâve been found, 
at that time, affecting in the slightest degree the validity of the statute 
authorizing the issuance of the bonds. It is therefore reasonable to 
assume that the bank relied solely upon the représentations that were 
made by the railroad company. But in this class of cases one is not 
held to that degree of diligence in order to justify a recovery, as he 
would be in cases where he deals directly with a corporation which 
has issued its bonds. 

The défendant in error seeks to hâve a review of the action of the 
court in submitting to the jury the issue as to the statute of limita- 
tions, but that question is not before us for considération. However, 
we are of opinion that the plaintifï in error's cause of action did not 
accrue until after the final détermination of the litigation in the Cir- 
cuit Court of the United States and the refusai of the Suprême Court 
to grant a writ of certiorari. Under thèse circumstances, we are sat- 
isfied that the finding of the jury as to the statute of limitations in favor 
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of plaintiff in error was proper, and we would not be inclined to dis- 
turb such fànding on that account, even if that question were before us 
for our considération. 

The stipulation as to the validity of the bonds being in writing, 
and no évidence being introduced by défendant, and there being no 
dispute as to the facts, it devolved on the court to détermine as a 
matter of law whether the plaintiff was entitled to recover. We 
therefore think the court erred in refusing to instruct the jury to 
find a verdict in favor of the plaintiff as requested in instruction No. 
1, of the plaintiff's prayers for instructions. 

The judgment of the Circuit Court is reversed, and the case re- 
manded to that court with instructions to set aside the verdict and 
award a new trial, and to proceed thereafter in conformity with the 
views herein expressed. 

Reversed. 



CHAPMAN T. YELLOW POPLAR LUMBEH CO. et al. 
(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 612. 

1. Appeai^-Matters Reviewable— Interloccjtokt Ordeb. 

Whlle an Interloeutory order dissolving an Injunctlon Is appealable 
under Act March 3, 1891, c. 517, § 7, 26 Stat 828, creatlng the Circuit 
Courts of Appeals, as amended by Act Feb. 18, 1895. c. 96, 28 Stat 666 
[U. S. Comp. St 1901, p. 550], and on such appeal tbe court bas power 
to dispose of the whole case, a faihire to appeal therefrom does not de- 
prlve the complalnant of the right to a revlew of other matters deter- 
mîned by the order, not relating to the Injunction, on an appeal from a 
final decree. 

2. Action — Joindeb of Causes — Légal and Equitable. 

A bill in a fédéral court which sought to eompel a reconveyance of 
property conveyed by coinplainant to défendants and also to recover 
damages for breach of the contrtict under wliieh the conreyance was 
niade. stated two causes of action, one In equity and one at law, and It 
was not error for the court to require complainant to separate the same 
by fîling a déclaration at law for the recovery of his damages. 
B. Equity— Supplemental Bill— Enfoecement of Compromise Aobkement. 

Complalnant brought a suit ln_ equity against a corporation and cer- 
tain individuals to obtnin a reconveyance of standing trees to which he 
had an équitable titie. which he had conveyed to the individual défend- 
ants for the beuetit of the corporation. Pending the suit a compromise 
agreement was made betweeii complalnant and the corporation, by which 
the latter agreed to "forthwith" cause a reconveyance to be made of 
certain of tbe trees, and of the remainder on payment of a sum for 
which they stood as security; ît was also stipulated that the cause should 
stand eontinued to await the final détermination of an action at law 
pendlng betvveen the parties for the purpose of enabilng complalnant, if 
necessary, to enforce tlie latter eoineyaiiee. Such conveyance was sub- 
sequently made, but no convoyante was made of the trees, which were 
to be reconreyed fnitliwitli ; Imt. on tlie contrary, the corporation caused 
certain of tliem to l>e <ut and oonviTtcd the same to Its own use. Held, 
that the comiiroiuisc niirccnifnt IihI tlie effect of a consent decree, and 
onder its tenus couipLiiiunit hml tlic riglit. by a supplemental bill In the 
original cause, uot ouly Lu reijuuc such eouveyauce, but alio an account- 
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tng ifor the trees so converted as ancillary relief, especlally In vlew of 
the fàct that his title to the trees was équitable and would not sus- 
tain an action at law for the conversion. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

J. F. Bullitt (Biillitt & Kelly, on the brief), for appellant. 
John N. Baldwin, for appellees. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

KELLER, District Judge. The two assignmènts of error relied 
on relate to two différent decrees entered in this cause ; the first having 
been entered December 11, 1893. The errors complained of in that 
decree are (a) in dissolving the attachment theretofore issued; (b) 
in discharging the receiver and requiring him to turn the property 
in his hands over to the défendants M. T. Green, F. J. O'Connell, 
and Yellow Poplar Lumber Company, etc.; (c) in awarding costs 
in favor of said défendants upon the question of the receivership ; (d) 
in requiring the plaintiff "to replead therein by filing a déclaration 
or déclarations at law for the purpose of prosecuting his claim for 
damages herein for alleged breach of contract by défendants, and for 
other légal damages, and complainant is given until the Ist day of 
March, 1894, to tile said déclaration." Of thèse matters, ail except 
the last hâve admittedly been settled by a compromise agreement 
entered into between the parties on August 16, 1895, and we will now 
proceed to consider the error in said decree alleged to exist by reason 
of the direction of the court that the plaintiff recast his pleadings by 
filing a déclaration or déclarations at law for the recovery of the 
damages alleged by him in his bill to hâve been suffered by reason of 
an alleged breach, of contract, etc. 

In orcier to understand the situation which was then confronting the 
court, it is perhaps necessary to make a brief statement of the con- 
dition of this suit at the time the decree complained of was entered. 
Chapman in 1893 had brought a suit in equity against the Yellow 
Poplar Lumbçr Company and others, reciting in his bill three certain 
agreements entered into on Februàry 9, 1893, between himself and 
Green & O'Connell, représentatives and agents of the Yellow Poplar 
Lumber Company. By the first of thèse agreements (Exhibit 100) 
Chapman bound himself to deliver to Green & O'Connell, at certain 
points mentioned in said agreement 50,000,000 feet of timber that 
he owned or controlled "being a portion of 43,000 [trees] that are 
bought in the style of Albert Pack, trustée, and also 33,000 trees 
that are owrièd and controlled by S. F. Chapman as an individual." 
This agreeinent contained a proviso as follows: 

"Provlded that, shoulrt the trees above referred to fall short of said flfty 
million feet, then said Chapman agrées to make up the shortage in a manner 
satisfactory to said Green and said O'Connell." 

The agreement contained further provisions as to the priées to be 
paid for logs, etc., and provided for the exécution by Green & O'Con- 
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nell of two notes for $5,000 each to Chapman, the proceeds of which 
notes were to be used by Chapman to pay off certain claims in the 
way of purchase money due to C. D. Cushing, a former partner of 
Chapman, and aiso to secure the release of a certain bill of sale on 
Chapman's interest in the said 43,000 trees, made by him to Geo. 
W. Peck. The principal of said advance of $10,000 was to be repaid 
to Green & O'Connell by a déduction of 10 per cent, of the monthly 
payments due by them for logs under the contract. Chapman agreed 
to deliver 10,000,000 feet, or more, of the said timber each year, and 
in case he failed or neglected to carry out the contract it became the 
right and duty of Green & O'Connell to do so, charging expenses to 
Chapman and paying him the différence, if any, between the cost and 
the contract priées. By the second of said writings (Exhibit 101) 
Chapman sold and conveyed to Green & O'Connell "ail my présent 
or future right, title, and interest" in the 42,000 Albert Pack trees, 
"ail also in 32,000 trees controlled by me individually." By the third 
of said writings Green & O'Connell agreed that, if the said Chapman 
performed his part of the first agreement faithfully, they would re- 
convey to him ail their interest in the trees covered by the second 
agreement. Thèse three agreements read together, clearly show that 
the agreement, Exhibit 101, was simply intended as a mortgage or 
assignment of Chapman's interest in the trees from which he was to 
make his deliveries under the principal contract, for the security of 
Green & O'Connell, and that, in the event Chapman failed to perform 
his contract, they might do so without any question as to their right 
to eut thèse trees. It is admitted in the record that Green & O'Con- 
nell were officers and agents of the corporation défendant, Yellow 
Poplar Lumber Company, and that thèse contracts were made for its 
benefit, and that it assumed the obligations thereof. 

In September, 1893, Chapman filed his bill in the Circuit Court of 
Wise county, Va., against Green, O'Connell, Yellow Poplar Lumber 
Company, S. Bitely, J. C. Kerr, and any unknown parties having in- 
terest in the subject-matter of the suit, charging that the three de- 
fendants first named had failed to carry out their contract in making 
payments to him for logs delivered on the heads of streams, and 
had finally refused to make any settlement with him; that without 
such settlement and payments he was unable to carry on said con- 
tract; that if thèse défendants had carried out their part of said 
contract he could and would hâve made a profit of at least $100,000 ; 
that Exhibit 101 above referred to was merely a mortgage, and 
that Green & O'Connell (and their principal, the Yellow Poplar 
Lumber Company), having failed to carry out the contract, ought to 
be required to reconvey the timber to him, Chapman; that he (plain- 
tiff) was entitled to one-third of $2,500, certain profits made in 
stores of défendants; and that upon an accounting for work done 
under the contract, défendants were largely indebted to him, etc. 
Thereupon he prayed that the property of the first three défendants in 
Virginia be attached, that a receiver be appointed to take charge of the 
logs and other personal property mentioned in the bill, that he be 
given a decree for the varions sums alleged to be due him, that a 
commissioner be appointed to make and state an account between the 
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parties, and that Green & O'Connell be directed to reconvey to him 
the said trees. The attachment prayed for was issued and levied on 
certain trees which were owned by Yellow Poplar Lumber Company 
in Dickenson and Buchanan counties, Va., and a receiver was ap- 
pointed. Thereafter a pétition for removal was filed, and tlie cause 
(without objection on the part of plaintiff) was removed to the Cir- 
cuit Court of the United States for the Western District of Vir- 
ginia. 

On October 4, 1893, the plaintifï filed a pétition in the cause, which 
was treated as an amended and supplemental bill, upon the prayer 
of which a receiver was appointed by the court and an injunction 
awarded restraining Green & O'Connell, the Yellow Poplar Lum- 
ber Company, their officers, agents, servants, and employés, from 
removing any of the eut logs or other personal property placed in 
the custody of the receiver, and from interfering in any way with 
the receiver in the performance of his duties. The défendants there- 
after demurred to the bill, one of the grounds of demurrer being 
stated to be that the bill contained both légal and équitable causes of 
action. In December, 1893, the causé came on to be heard before 
the late Judge John Paul, in chambers, at Harrisonburg, and on 
December 11, 1893, Judge Paul passed on order dissolving the in- 
junction, discharging the receiver, releasing the attachment (except 
as to certain standing trees deemed by him sufficient in value to pro- 
tect the plaintiff), referring the case to a master for the purpose of 
ascertaining the state of the accounts between the parties, and con- 
taining a clause as follows : 

"And the défendants having demurred to the bill on the ground, inter 
alla, that there Is a mlsjoinder of légal and équitable causes of action therein 
and moved the court to require a repleader by complainant, the court doth 
adjudge, order, and decree that the plaintiff be, and he Is hereby, required 
to replead herein by filing a déclaration or déclarations at law for the pur- 
pose of prosecuting hls claim for damages herein, for alleged breach of con- 
tract by the défendants, and for any other légal demands." 

From the whole of this order Chapman prayed and was alîowed 
an appeal, but never perfected the appeal asked for, and, being ad- 
vised that said order, being interlocutory, was not then appealable, 
filed his déclaration at law, claiming $100,000 damages on account of 
the profits which he wOuld hâve made had he been allowed to carry 
out the contract. This suit eventually resulted in a judgment in 
favor of the défendants. We are now called upon to say whether 
there. was error in that part of Judge Paul's order quoted above, 
and, if so, whether there was réversible error. 

Before passing upon that question, however, we may say that the 
order of December 11, 1893, although interlocutory, was unques- 
tionably appealable, by reason of the fact that it dissolved the in- 
junction awarded in the order of October 4, 1893, see Act March 
3, 1891, c. 517, § 7, 26 Stat. 828, as amended bv Act Feb. 18, 1895, c. 
96, 28 Stat. 666 [U. S. Comp. St. 1901, p. 550]. And' it is well 
settled that on an appeal from an interlocutory order the court has 
power to hear the whole case and dispose of it. Clark v. McGhee, 
87 Fed. 789, 31 C. C. A. 321 ; Mayor of Knoxville v. Africa, 77 Fed. 
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502, Zd C. C. A. 252 ; Bissell Carpet Sweeper Co. v. Goshen Sweeper 
Co., 73 Fed. 545, 19 C. C. A. 25 ; Consol. Piedmont Cable Co. v. 
Pacific Cable Ry. Co., 58 Fed. 226, 7 C. C. A. 195; Smith v. Vul- 
can Iron Works, 165 U. S., 518, 17 Sup. Ct. 407, 41 L. Ed. 810. 

However, while we think the interlocutory order of December 11, 
1893, by reason of the fact that, inter alia, it dissolved an injunction, 
might iaave been appealed from, we by no means hold that 
plaintiiï has lost his rights by faihng to appeal. It is true that as to 
the injunction his right is gone, but as to the matter hère complained 
of it is in the same condition as though the decree had contained no 
référence to an injunction. What, then, was the order of the court? 
Judge Paul ordered what he called a "repleader." We do not think 
"that it was technically a judgment of repleader, as that ter m is ap- 
plicable to a case where issue has been joined on an immaterial point. 
Mr. Minor, in his exhaustive Institutes (volume 4, pp. 857, 858) 
says: 

"A motion for a repleader Is approprlate where the unsuccessful party, 
on examlnation of the pleadlngs, conceives that the issue joined and deeided 
was on an Immaterial point, not proper to détermine the action. In such a 
case, therefore, the court not knowing for whom to give judgment, will 
award a repleader, that is, will order the parties to plead de novo, for the 
purpose of obtalning a better issue." 

Moreover, a judgment of repleader does not He after a demurrer 
(Perkins v. Burbank, 2 Mass. 81), unless, perhaps, where the answer 
and replication are bad (Potter v. Titcomb, 7 Me. 302). This 
order, although in the form of an order to file a déclaration or déc- 
larations at law on the law side of the court, was, in effect, a per- 
mission so to do, with the alternative of having that feature of his 
bill dismissed or ignored. See Fletcher v. Burt, 126 Fed. 619, 63 
C. C. A. 201. This is the manifest purpose and efïect of the order 
complained of. The bill had been attacked by a demurrer (not 
copied into the record), and the court offers to the plaintiff the op- 
tion of filing a déclaration on the law side of the court, or of having 
what the court deeided to be a légal cause of action stricken from 
the bill. Therefore, to détermine whether the court was in error, 
we must détermine whether the bill as it stood at the time could 
hâve been sustained in a court of equity, and we hâve no hésitation 
in saying that it could not. 

In the first place, we think it was open to the objection stated 
in the order to hâve been specifically raised by the demurrer, namely, 
that it sought to combine in the same bill distinct and separate légal 
and équitable causes of action. It is somewhat difficult to tell from 
the allégations of plaintifï's bill whether he was seeking herein to 
recover lost profits or damages for the alleged breach of the con- 
tract. The prayer of the bill throws no light upon the question. The 
averments of the bil! in that regard are as foUows: 

"Your orator further says that if the sald company, said Green & O'Con- 
nell, had complied with their contract aforesaid, and had not refused to 
carry out the same, he could and would hâve made a clear net profit thereon 
of $100,000.00; that the place at which the said logs were to hâve bçen de- 
ifvered to the said company is In the heart of the Cumberland Mountains, 
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several hnndred miles from any point at whlch there Is a gênerai market 
for such logs, and that there Is no gênerai market whatsoever for the sairt 
logs at or near the place where the same were to be delivered as afoiesaid, 
and that the différence between the priées whieh the said company and the 
said Green & O'Oonnell agreed to give your orator for said logs, and the 
priée for which your orator could now sell the same, If, indeed, he could find 
a purchaser at any priée amounts to a vast sum, to wlt, the sum of $100,- 
000.00; and that the damage resulting to your orator by reason of said f all- 
ure of the Yellow Poplar Lumber Company and said Green & O'Oonnell to 
comply wlth and carry out said contract amounts to that sum." 

If we are to understand that, as to this feature, the suit was for 
damages as such, for breach of the contract, the case is very similar 
to that of La Mothe Manufg. Co. v. National Tube Works Co., Fed. 
Cas. No. 8,033, wherein the complainant prayed for an injunction, 
the cancellation of an agreement and damages for alleged breaches 
of the agreement. The late Mr. Justice Blatchford, in his opinion 
said : 

"The nresent complaint must be recast into two cases, one at law and one 
in equlty. Dill Rem. Causes, 41, and cases there clted. In Flsk v. Rallroad 
Co., Fed. Cas. No. 4,829, the plaintlfC in a removed suit divided It into a 
légal action and an équitable action In thls court, and the practice was ap- 
proved. See Bennett v. Butterworth, 11 How. 669, 13 L. Ed. 859 ; Thompson 
V. Rallroad Co., 6 Wall. 134, 18 L. Ed. 765; Montejo v. Owen, Fed. Cas. No. 
9,722." 

In giving his reasons for this action, Judge Blatchford says : 

"It is urged for the plalntiffs that, as the court has Jurlsdlction to grant 
the équitable relief asked for, It would retain the Jurisdiction, to award in 
equity the damages clalmed; that, on proof of a breach of the agreement 
and of damages sustained thereby, the équitable relief asked for would be 
granted; and that therefore there is no necessity for repleading. There is 
'a plain, adéquate, and complète remedy' at law in respect to the damages 
clalmed, and to allow them to be recovered in equity and to deprlve the 
défendants of a trial by jury In respect to them would violate the pro- 
visions of section 723 of the Eevised Statutes [U. S. Comp. St. 1901, p. 583]." 

See, also, Fletcher v. Burt (C. C. A., 6th Circuit) 126 Fed. 619, 63 
C. C. A. 201. 

But, if we treat the bill as praying for a recovery of the proiîts eo 
nomine, which plaintiflf would hâve made had the défendants faith- 
fully carried out the contract with him, the situation is not helped 
any — on the contrary, rendered ail the more diiificult — because, in 
such a case the relief sought is inconsistent. In that view the bill 
seeks the reconveyance of the very trees by the cutting of which 
the contract with défendants was to hâve been performed, and like- 
wise seeks to recover the profits which plaintiff claims would hâve 
been made by the cutting and delivery of the logs from thèse trees. 
In other words, as put by the plaintiff, he seeks to recover a "clear 
net profit" of $100,000, which he avers he would hâve made, had he 
been allowed to carry out the contract, which carrying out of the 
contract would hâve involved the cutting of ail the trees conveyed 
(and possibly more), and at the same time seeks to recover (by re- 
conveyance) the trees out of the cutting of which such alleged profit 
would hâve been made. He seeks to recover his entire profit on the 
contract as though it had been carried out, and at the same time (and 
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in the same suit, seeks tlie reconveyance of the same timber which, 
if eut, would hâve yielded the profit, and from which, if recon- 
veyed to him, he might by a new contract make another $100,000 
profit. Thèse causes of action were clearly inconsistent, and the 
court was right in holding that they could not be joined in a bill in 
equity. So joined there was no equity in the bill. If Chapman 
was entitled to recover from the défendants ail the profit he would 
hâve made, had he completed the contract in accordance with its 
terms, then clearly he would not be entitled to recover possession 
of the trees out of the cutting and delivery of which such profit 
would hâve been made, and which had been conveyed to the défend- 
ants for the very purpose of securing the completion of the contract. 

Putting the matter in another way: If Chapman was entitled to 
recover ail the profits he would hâve made upon a full carrying out of 
the contract, it would only be by reason of a breach of such contract 
by défendants, and it would be a purely légal cause of action, which, 
if he were successful, would be a full and absolute satisfaction for 
his entire claim. The truth was that there were two causes of 
action sépara te from each other, one a suit for damages (not profits) 
for breach of the contract, and the other for reconveyance of the 
title to the trees and an accounting, and the court did not err in its 
order of December 11, 1893. The plaintifï has had a full détermina- 
tion of his right before a jury upon a question which it is peculiarly 
the province of a jury to pass upon. There is no merit in the 
first assignment of error. 

The second assignment of error relates to the decree entertd 
July 19, 1904, and assigns error in the following particulars: 

"(a) In sustaining the exceptions, or any of the exceptions to the report 
of Master Commissioner H. Peyton Gray, in the said cause, and In overruling 
in ail respects the said report, and in overruling the said report in any re- 
spect whatever. 

"(h) In dissolving the Injunction theretofore, to wit, October 10, 1900, 
granted in said cause. 

"(c) In dismissing the said cause and refusing to grant any and ail of 
the relief prayed for by complainant. 

"(d) In adjudging that the Yellow Poplar Lumber Company recover of tha 
said Chapman any costs whatsoever in the said cause." 

On August 16, 1895, and after Chapman had recovered a judg- 
ment in the law action, but before the final détermination of said 
action on appeal, an agreement of compromise was entered into be- 
tween Chapman and the Yellow Poplar Lumber Company, by which, 
among other things, it was agreed: 

"That the Yellow Poplar Lumber Company shall forthwith release and 
cause to be reconveyed to said Chapman ail the standing trees conveyed or 
mortgaged b'y said Chapman to Green & O'Connell. except the 'Paclt trees'; 
and it is furtlAer agreed that as soon as said Chapman settles said balance of 
$5,050, either by paying the same or by crediting it on said judgment 
after the same shall hâve become final, said company shall release and cause 
to be reconveyed to said Chapman the said Paclî trees, but unt'I the said 
balance of $5,050 is settled as aforesaid the said company shall retain its 
interest in said Pack trees as security therefor." 

A number of other matters were covered by the compromi'-e 
agreement, none of which, however, are material to this inquiry, ex- 
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cept a stipulation that the equity cause was to be revived agaînst the 
représentatives of Green (who had meantime died), and was then 
to be continued to await the final détermination of the law cause, for 
the purpose (in the event of the reversai of the judgment in the law 
cause) of enabling Chapman to insist on the alleged error of the 
court in directing said lawsuit to be brought, and for the further 
purpose of compelling, if necessary, the reconveyance by O'Connell 
and the représentatives of Green of the said timber. The cause was 
accordingly revived and continued. The law judgment in favor of 
Chapman was reversed, and he paid to the Yellow Poplar Lumber 
Company the $5,050 recited as due it in the compromise agreement, 
and received a reconveyance of the "Pack" trees; but he never re- 
ceived any reconveyance of the other standing trees, which under 
the agreement of compromise were to hâve been "forthwith" re- 
leased and caused to be reconveyed. 

On December 23, 1899, Chapman filed his bill of revivor and sup- 
plemental bill setting up the material matters of the agreement of 
compromise and the failure on the part of the Yellow Poplar Lum- 
ber Company to hâve the said standing trees reconveyed; alleging 
that since the date of âaid agreement the défendant company has 
eut and converted to its own use an unknown number of the 
trees, which should under the agreement, hâve been reconveyed; 
reviving the cause against the personal représentatives of Green; 
praying that O'Connell and the représentatives of Green may be re- 
quired to reconvey such of the trees as are still left standing, that a 
référence may be had to a commissioner to ascertain the number 
and dimension of the trees eut and converted to its use by the Yellow 
Poplar Lumber Company since the date of said compromise, and 
that complainant may hâve decree against said company for the 
reasonable value of said trees so eut by it less the amount of the 
purchase money owed by complainant for such trees, etc. To this bill 
an answer was filed by the Yellow Poplar Lumber Company which 
was clearly insufficient, but no exceptions appear to hâve been 
taken by plaintif? to said answer; the decree of May 17, 1900, show- 
ing that he replied generally thereto. 

That decree referred the cause to H. Peyton Gray, master com- 
missioner, with directions to ascertain and report: (1) The number 
of trees that were standing on the ground in Wise, Dickenson, and 
Buchanan çounties in September, 1893, which complainant owned or 
controlled and had conveyed or mortgaged to M. T. Green and F. J. 
O'Connell, and how many of said trees, if any, were thereafter in any 
manner purchased or handled by the Yellow Poplar Lumber Com- 
pany, or otherwise converted to its own use. (2) The time when such 
trees were converted, if any were so converted, and the reasonable 
value at such time and at différent periods up to date. (3) Any 
other matter which either of the parties hereto may désire to hâve 
said master hear évidence and report upon. The master on May 10, 
1901, filed a full report finding on ail questions of fact referred to him,. 
and fully discussing the questions of lâw incidentally arising upon the 
hearing, which report is found in the record, to which report excep- 
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tions were filed by both parties. The master, upon the évidence before 
him, found that tlie Yellow Poplar Lumber Company, after having 
made its agreement witli plaintiff to "forthwith release and cause to 
be reconveyed to said Chapman ail the standing trees conveyed or 
mortgaged by said Chapman to Green & O'Connell, except the trees 
known as the 'Pack,' " not only did not forthwith cause this to be 
donc, but, while not directly purchasing any of thèse trees, that it 
furnished money for the purchase of legs from thèse trees and for 
the payment by the persons cutting the timber of the purchase price 
to Stephen Bitely and other original owners of the trees known by said 
Company to hâve been embraced in the 32,000 trees "owned and con- 
trolled" by said Chapman in 1893, and conveyed or mortgaged to 
Green & O'Connell, and agreed to be "forthwith" released and recon- 
veyed by the compromise agreement of August 16, 1895. The court, 
by its final decree of July 19, 1904, sustained ail the exceptions of the 
défendants to the report of the master, and overruled said report in 
ail respects. 

The learned judge below filed in the case an opinion or mémorandum, 
giving the reasoning upon which he based his action overruling the 
report of the master, from which it appears that he based his decree 
upon the proposition that the allégations of the amended and supple- 
mental bill and the terms of the compromise agreement of August 16, 
1895, will not support the claim of plaintiff to the relief prayed for, 
other than for the release and reconveyance of the trees mentioned 
therein, and hence that the report of the master is overruled, not upon 
any considération as to the insufficiency of the facts found to support 
the allégations of the said amended and supplemental bill, nor yet 
upon any finding by the court that the évidence given before the said 
master was insufficient to warrant the findings of fact by the said 
master, but that, as to any claim by plaintiff on account of the alleged 
conversion of trees (or its équivalent) by the Yellow Poplar Lumber 
Company, no recovery can be had under said amended and supple- 
mental bill. As illustrating the view of the learned judge below, we 
quote the first two paragraphs of his mémorandum or opinion filed 
in the cause: 

"First That the amended and supplemental bill flied herein on the lOtb 
day of October, 1900, in so far as it seeks to recover against the défendant 
the Yellow Poplar Lumber Cîompany for the alleged conversion by said Com- 
pany of the trees referred to in said bill — that is, the différence between what 
the complalnant was to hâve paid the parties with whom he had contracted 
for said trees, and what they were worth when subsequently eut, some yeara 
later, by reason of the increased value of said trees, and which eomplainant 
insists Is the damage resulting to him by reason of the alleged failure to 
convey said trees — cannot be mainfalned; such cause of action being totally 
différent from the relief sought In the original bill." 

"Second. That under the compromise agreement entered into between 
the parties on the llth [sic] day of August, 1895, the sole purpose for which 
an amended and supplemental bill can be maintained for the revival of the 
cause against Green & O'Connell is with the view of having the trees in 
question released and reconveyed to the eomplainant; that such agreement 
does not authorlze the institution and maintenance of an amended and sup- 
plemental bill of the character filed, further than to secure the release and 
143 F.— 14 
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reconveyance of any Interest that sald Green & O'ConnelI or the Yellow 
Poplar Lumber Company may bave had in the trees in question." 

The above extracts will sufficiently illustrate the view taken by the 
learned district judge with référence to the subject-matter of the 
amended and supplemental bill, and will suffice to show that the decree 
complained of was rendered without regard to the firîdings of fact 
by the master and without considération of the évidence upon 
which said findings were based. We think the court erred in thus 
holding, and will briefly give our reasons for our views. 

1. While it is true that the original bill does not pray for the 
relief prayed for and refused in the amended and supplemental bill, 
it is only true because this matter arose pending the suit, by the fault, 
as alleged, of the défendant, and the relief herein prayed for is purely 
incidental and ancillary, to enable the plaintiff to secure that full 
measure of relief which a reconveyance of thèse trees at the time the 
bill was filed, or even at the date of the agreement of August 16, 1895, 
would hâve afïorded him. The voluntary agreement of August 16, 
1895, to "forthwith" release thèse trees and cause them to be recon- 
veyed, had, in so far as it went, ail the validity and force of a decree 
to that eiïect, and it must be admitted that, had such a decree been 
passed, and the défendant the Yellow Poplar Lumber Company, instead 
of forthwith carrying the same into efifect, had violated the decree by 
converting to its use certain of thèse trees, or by intriguing with others 
foi the purchase of logs eut therefrom before a reconveyance to plain- 
tiflf, such an amended and supplemental bill would clearly hâve lain, 
because nothing short of it would give that measure of relief con- 
templated by the decree itself. 

2. The contention that under the terms of the compromise agreement 
the equity cause was continued (so far as this matter is concerned) 
only for the purpose "of compelling said O'ConnelI and the représent- 
atives or heirs of said Green to reconvey said timber" is a conclusion 
with which, in view of the fact that the agreement was made 
with the Yellow Poplar Lumber Company, whose conduct, it is alleged, 
has been such as to emasculate the vitality from this provision for 
relief, we cannot agrée. This provision must be properly interpreted, 
and, so interpreted, it must and does- include ail that is essential to 
its validity. It was not contemplated that a bill would hâve to be 
filed to secure the reconveyance of thèse trees. That reconveyance 
the Yellow Poplar Lumber Company agreed to cause to be made 
forthwith, and, as before stated, that agreement had ail the force and 
solemnity of a consent decree. As to the sufficiency of this amended 
and supplemental bill, it may be said that no demurrer was interposed 
to it, and, if the bill was insufïicient, it st^ould hâve been demurred to. 
But we hâve no doubt of the légal sufficiency of the bill, and no doubt 
of the jurisdiction of the court to entertain it in this suit. Indeed, 
the matter appears to us to be peculiarly a subject for cognizance by 
way of a supplemental bill, as arising pending the suit, by the act of 
the principal défendant and afïecting the sufficiency of the relief 
prayed for in the original bill. 4 Minor's Inst. p. 1263 (1131), and 
authorities there cited. 
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Having this view, it is perhaps unnecessary to advert to the fact 
that there is a very grave question as to whether Cliapman could hâve 
sustained an action at law, on account of the fact that such title 
as he had was purely équitable. In Northern Pacific Railroad Co. v. 
Paine, 119 U. S. 561. 7 Sup. Ct. 323, 30 L. Ed. 513, the court said : 

"A mère équitable clalm, which a court of equlty may enforce, will not 
sustain an action at law for the recovery of land or anything severed there- 
from." 

That was an action in trover to recover certain logs eut from 
plaintiff's land. 

Other reasons might be advanced to show the propriety of the filing 
of this supplemental bill, but we deem the foregoing sufficient. In 
view of the fact that apparently the court below did not consider the 
report of the master at ail, but overruled it upon the ground that 
under no circumstances could the relief prayed for in the amended 
and supplemental bill be granted, we content ourselves with a simple 
reversai of the decree entered July 19, 1904, and remand the case to 
the Circuit Court of the United States for the Western District of 
Virginia for such further proceedings, not inconsistent with this 
opinion, as may be necessary and proper in the premises. 

Reversed and remanded. 



DOWAGIAC MFG. CO. v. LOCHREN et al., Judges. 
(Circuit Court of Appeals, Eighth Circuit. January 31, 1906.) 

No. 60. 

1. Evidence— Peoduotion— Court of Anothee District Should Compbl, 

WHETHEB MaTEBIAL ce iMMATEItlAL. 

It Is not the duty of an auxiliary court or judge, within whose Jurls- 
dlctlon testlmony is belng talien in a suit pending in the court of an- 
other district, to consider or détermine the competency, materlality, or 
relevancy of the évidence whlch one of the parties seelss to eliclt 

It is the duty of such a court or judge to compel the production of the 
évidence, although the judge deems it Incompétent, Irrelevant, or ira- 
material, unless the witness or the évidence is privileged, or It clearly 
and aflirmatively appears that the évidence sought cannot possibly be 
compétent, material, or relevant, and that It would be an abuse of the 
process of the court to compel its production. 

2. Same — ^This Eule Pbevails Alike in Suits in Equity and in Actions at 

Law. 

The rule of practice above stated prevails In the taking of testlmony 
before a commlssioner or examiner, under rules 67 and 68 in equity, in 
the taliing of testimony before a master empowered to détermine the 
admissibllity of évidence under rules 74, 77, 78, 79, and 82 in equity, and 
in the taking of évidence in actions at law under sections 863, 868, and 
869, Rev. St. fl U. S. Comp. St 1901, pp. 661, 664, 665]. 
(Syllabus by the Court) 

Pétition for Writ of Mandamus. 

Fred L. Chappell, for petitioner. 
Louis K. Hull, for respondents. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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SANBORN, Circuit Judge. A pétition for a writ of mandamus 
to_ direct the acting judges of the Circuit Court for the District of 
Minnesota to issue a subpœna duces tecum and to direct certain wit- 
nesses to testify in an accounting before a master appointed by the 
United States Circuit Court for the District of Kentucky in the case 
of the Dowagiac Manufacturing Company v. Brennan & Co. and 
others, which was pending in the Kentucky court, has been presented 
to this court. A decree that Brennan & Co. hâve infringed the patent 
of the complainant, and that the latter is entitled to an account- 
ii g and to a recovery of damages, had been rendered, a spécial 
master had been appointed empowered to détermine the admissibihty 
of évidence and to take the accounting, and he was engaged in the 
District of Minnesota in taking the testimony of C. C. Webber, the 
secretary of Deere & Webber, a corporation which had purchased the 
infringing drill of Brennan & Company and had sold it through its 
agents throughout Minnesota and the adjoining states. Deere & Web- 
ber was not a party to the suit. Webber testified that Deere & Webber 
had sold the infringing machine, through agents, in many of the towns 
in this territory; that the records of bis corporation would disclose 
accurately the places in which it had sold the grain drills and the 
agents who made the sales. He was then asked to give the names 
of the towns in which, and the names of the agents through whom, 
Deere & Webber had sold the infringing drill so far as he knew them, 
and to refer to the records of the corporation and to furnish there- 
from a list of those he did not remember. Counsel for the witness 
objected, upon the ground that the évidence sought was incompétent, 
irrelevant, and immaterial, and that the information was privileged, 
because the disclosure of the names of the agents, the number of the 
infringing drills which Deere & Webber had sold, and the priées which 
it had obtained for them would constitute a breach of the confidence 
repDsed in the witness by the corporation, would expose its trans- 
actions to competitors, and would work irréparable injury to its busi- 
ness. The master overruled this objection. The witness declined to 
answer under the advice of bis counsel. The question whether he 
should disclose the information was certified to the United States 
Circuit Court for the District of Minnesota, and that court decided 
that the évidence sought was not privileged, but that the witness 
should not be required to answer because the testimony desired was 
immaterial. 

Thereupon the Dowagiac Manufacturing Company produced évi- 
dence to the effect that at many towns in Minnesota, North Dakota, 
and South Dakota the infringing drill had been sold by Deere & 
Webber in compétition with its patented drill, and closed its case 
upon the accounting. During the subséquent taking of testimony 
for the défense, several agents of Deere & Webber, at the request of 
that corporation or of Mr. Webber, testified to the quantities of the 
infringing grain drills which they had sold at various places within 
the territory in question and the priées which they had obtained for 
them. In rebuttal the complainant applied to the Circuit Court for 
the District of Minnesota foi a subpœna duces tecum addressed to 
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Mr. Webber to require hitn to produce the books and records of 
Deere & Webber pertaining to the sales of the infringing machine, 
and, at the hearing upon the apphcation, Mr. George P. Schulz, who 
was one of the bookkeepers of Deere & Webber, appeared in answer 
to a subpœna, and testified that he was able to give the information 
which the complainant desired upon this subject, and would do so it 
he was directed so to do by proper authority ; but under the advice of 
counsel he refused to disclose the évidence. At the close of the ar- 
gument the Circuit Court refused to direct the witness to disclosc 
the information sought by complainant's counsel and refused to issue 
the subpœna duces tecum. 

The only reason why the acting judges of the Circuit Court de- 
clined to compel the production of the testimony which counsel tor 
complainant sought was that, in their opinion, that évidence was not 
material to the questions at issue in the court in Kentucky in which 
the suit was commenced andy was pending. Is this the real question 
at issue, when, in a case pending in another jurisdiction, an appli- 
cation is made to an auxiliary court, or to one of its judges, to elicit 
évidence within the jurisdiction of the latter? Ample provisioii to 
compel the production of évidence is granted to the judges of the 
United States courts by sections 863, 868, 869, and 870, Rev. St. 
(1 U. S. Comp. St. 1901, pp. 661, 664, 665), and by rules 67, 74, 75, 
76, 77, and 78 in equity. 

The exami nation in this case was proceeding before a spécial mas- 
ter, to whom the case had been referred, to take the évidence and to 
report the facts. He was the ofhcer of the Circuit Court of the Ken- 
tucky district. He was empowered to hear and décide for that court, 
and subject to its review, upon proper exceptions, ail questions relat- 
ing to the admission of testimony, and his décision of thèse ques- 
tions was, until reversed by that court, its décision. Ruie 77 in equitv ; 
Bâte Refrigerating Co. v. Gillette (C. C.) 28 Fed. 673, 674. He 
had deiermined that the évidence which complainant sought to se- 
cure was 'material and relevant, so that the case presented to the 
court below was much stronger than the ordinary application to an 
auxiliary court to compel the production of évidence before an ex- 
aminer appointed to take testimony, under rule 67 in equity, without 
authority to rule upon its admissibility. We turn therefore to a con- 
sidération of the rule in the latter class of cases with the assurance 
that, if it is the duty of the auxiliary court or judge in such cases 
to décline to consider or détermine the competency or materiality 
of évidence sought, and to compel the production and transmission 
of ail that may possibly be material, and leave the question of its 
admissibility to the primary court, such must hâve been the duty of 
the judges below in the case under considération. 

In Blease v. Garlington, 92 U. S. 1, 7, 8, 23 L. Ed. 521. the Suprême 
Court ruied that in suits in equity ail the évidence sought by either 
party, whether it was received or rejected by the trial court, should be 
elicited, and in case of an appeal, presented to the Suprême Court, 
to the end that, if that court were of the opinion that the évidence 
rejected below should hâve been received, it might consider it and 
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render a final decree without remanding the suit to procure tlie 
rejected évidence. It said that, "since the amendment of ruie 67, in 
1861, there could never hâve been any difficulty in bringing a case 
hère upon appeal, so as to save ail exceptions as to the form or sub- 
stance of the testimony, and still leave us in a condition to proceed 
to a final détermination of the cause, whatever might be our rulings 
upon the exceptions. * * * go^ too, if testimony is objected to 
and ruled out, it must still be sent hère with the record, subject to 
the objection, or the ruling will not be considered by us." The prépara- 
tion of a suit in equity for review in the Circuit Court of Appeals 
is governed by the same practice. It is the province and the duty of 
the Circuit Court to elicit and transmit to the appellate court, not 
only the évidence it deems compétent, relevant, and material, but also 
that which it deems incompétent, irrelevant, and immaterial, to the 
end that, if the reviewîng court is of the opinion that the évidence 
deemed inadmissible by the Circuit Court should hâve been received, 
it may at once consider it and render a' final decree withput the delay 
of remanding the case to procure the rejected évidence. To this 
gênerai rule there are two exceptions. They are that it is the duty of 
the court or chancellor eliciting the évidence to consider and dé- 
termine the claim of privilège of a witness or other party and to 
refuse to compel him to produce évidence in violation of it, and 
that, if it clearly and affirmatively appears that the évidence sought 
cannot possibly be compétent, material, or relevant, and that it would 
be an abuse of the process of the court to compel its production, 
it may refuse to do so. 

It is a necessary corollary of this rule of practice, established by 
the décision in Blease v. Garlington, that it is the duty of aa auxiliar) 
court to elicit and cause to be transmitted to the primary court not 
only such évidence as it deems compétent and material. but also that 
which it deems incompétent or immaterial, unless the witness or the 
évidence is privileged or it clearly and affirmatively appears that the 
évidence cannot possibly be material or relevant. In no -other way 
can the gênerai rule of practice be made effectuai, for, if the auxiliarv 
court refuses to compel the production of the testimony because it 
deems it immaterial or incompétent, and the appellate court should 
be of a différent opinion, the latter court cannot consider the rejected 
évidence and render a final decree without remanding for further 
proof, bcause the rejected évidence has not been elicited and cannot 
be presented to it. Moreover, this practice is more logical, rational, 
and convenient than that which requires the auxiliary judge or court 
to détermine the admissibility of the évidence which either party 
seeks to secure, because the court in which the suit is pending and in 
which ail the pleadings and évidence must be gathered together 
is far more compétent to décide questions of this nature than a dis- 
tant judge or court that has but a fragment of the case, and, more 
than ail, because the law imposes upon the primary court the abso- 
lute duty to consider and décide ail thèse questions of the admissibility 
ot évidence and to détermine the final resuit in the suit, a duty that 
the court of original jurisdiction is no more able than the Suprême 
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Court to fairly and wisely discharge unless ail the évidence deemed 
compétent or material by any of the parties to the suit has been pro- 
duced and presented for its considération. Thèse considérations hâve 
led us to this conclusion: It is not the duty of an auxiliary court 
or judge, within whose jurisdiction testimony is being taken in a 
suit pending in the court of.another district, to consider or détermine 
the conipetency, materiality, or relevancy of the évidence which one 
of the parties seeks to elicit. It is the duty of such a court or judge 
to compel the production of the évidence, although the judge deems 
it incompétent or immaterial, unless the witness or the évidence is 
privileged, or it clearly and afhrmatively appears that the évidence 
cannot possibly be compétent, material, or relevant, and that it would 
be an abuse of the process of the court to compel its production. 
Fayerweather v. Ritch (C. C.) 89 Fed. 529; Parisian Comb Co. v. 
Eschwege (C. C.) 92 Fed. 721; Perry v. Rubber Tire Wheel Co. 
(C. C.) 138 Fed. 836; Butte & B. Consol. Min. Co. v. Montana Ore 
P. Co. (C. C.) 139 Fed. 843; Appleton v. Ecaubert (C. C.) 45 Fed. 
281, 282 ; Adee v. J. L. Mott Iron Works (C. C.) 46 Fed. 39 ; Uoyd v. 
Pennie (C. C.) 50 Fed. 4, 11; Thomson-Houston Electric Co. v. 
Jeffrey Mfg. Co. (C. C.) 83 Fed. 614, 618; Maxim Nordenfelt Guns 
& Ammunition Co. v. Colt's Patent Firearms Mfg. Co. (C. C.) 103 
Fed. 39; Matter of Whitlock, 51 Hun, 354, 3 N. Y. Supp. 855; 
Matter of Randall, 90 App. Div. 192, 85 N. Y. Supp. 1089; Strong 
V. Randall, 177 N. Y. 400, 69 N. E. 721. 

There are three cases (Ex parte Peck, 3 Blatchf. 113, 19 Fed. Cas. 
72, No. 10,885, In re Judson, 3 Blatchf. 148, 14 Fed. Cas. 4, No. 7,563, 
and In re Allis [C. Cl 44 Fed. 215) in which the rule of practice estab- 
lished in Blease v. GarHngton was not called to the attention of the 
judges, wherein it is held that the question of the materiality and 
compctency of the évidence sought may be considered by the auxiliary 
court in determining whether or not the production of it should be 
compelled. But the consensus of opinion among the courts and 
judges that have considered the rule of practice in Blease v. GarHng- 
ton is in accord with the conclusion which has been announced. 

In Uoyd v. Pennie (C. C.) 50 Fed. 4, 11, 12, Judge Morrow ruled 
that a witness should be required to produce before an examiner, who 
was taking testimony in a suit in equity pending in the same district, 
letters which were claimed to be privileged. After quoting from 
Blease v. GarHngton, he said: 

"As the présent case may be reviewed on appcal, it Is the duty of the court, 
in accordance with the practice in equity, as stated by the Suprême Court, 
to direct that the détendant produce the letters as demanded." 

In Fayerweather v. Ritch (C. C.) 89 Fed. 529, a motion was made. 
while the taking of testimony was proceeding, to strike out certain 
testimony as irrelevant and to discontinue the examination of witness- 
es upon the subject of this testimony. Judge Lacombe said that in 
his opinion the testimony was irrelevant, but that complainant's coun- 
sel thought otherwise and might, on appeal, be able to persuade the 
appellate court to take his view, so that under the rule in Blease v. Gar- 
Hngton the motion must be denied and the testimony must be taken. 
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Parisian Comb Co. v. Eschwege (C. C.) 93 Fed. 721, is another 
case in which Judge Lacombe compelled a witness to testify to facts 
which in his opinion were neither essential to the case of the com- 
plainant nor relevant or material to the issues. "Nevertheless," he 
said, "this court is not the final arbiter as to whether the testimony is 
or is not material and, in view of the object intended by the amend- 
ment to the sixty-seventh rule, it should obtain and préserve the 
answers for the benefit of the appellate tribunal." To the same effect 
is the opinion of Judge Townsend in Maxim Nordenfelt Guns & Am- 
munition Co. v. Colt's Patent Firearms Mfg. Co. (C. C.) 103 Fed. 
36, 38. 

And in Perry v. Rubber Tire Wheel Co. (C. C.) 138 Fed. 836, and 
Butte & B. Consol. Min. Co. v. Montana Ore P. Co. (C. C.) 139 Fed. 
843, the fact appears that the circuit judges of the Second Circuit are 
of the opinion Âat this rule in equity must also prevail in the taking 
of testimony in actions at law under section 863 (U. S. Comp. St. 1901, 
p. 661), where an application is made to an auxiliary court to compel 
the production of évidence. Judge Townsend said in the former case : 

"It is thought that the nile laid down in Blease v. Garlington, 92 U. S. 
1, 23 11. Ed. 521, should be applied tn the taking of such dépositions. There 
is some uncertalnty as to the practlce in such cases, but the duty of Uiis 
court is merely to see that the witness Is properly protected in hls consti- 
tutional rights, and that the process of the court is not abused. Wertheim 
V. Rallroad (C. C.) 15 Fed. 716. The question as to the admlsslbility of the 
évidence is to be tested by the laws of the forum. Pritchard v. Norton, 106 
U. S. 124, 1 Sup. et. 102, 27 L. Ed. 104. The gênerai rule is that the witness 
should be required to answer ail questions which may possibly be material. 
Matter of Whitlock, 51 Hun, 354, 3 N. Y. Supp. 855; Matter of Randall, 90 
App. Div. 192, 85 N. Y. Supp. 1089 ; Strong v. Randall, 177 N. Y. 400, 69 N. E. 
721." 

In the Matter oî Randall, 90_ App. Div. 193, 197, 85 N .Y. Supp. 
1089, a commission had been issued out of a court in the state of 
Ohio in which the action was pending to take the testimony of the sec- 
retary and treasurer of a corporation in the state of New York. The 
officer appeared in response to a subpœna duces tecum, but refused 
to answer many questions upon the ground that the évidence sought 
was incompétent and immaterial.' Thé court said: 

"We are not, however, called upon to pasg upon the competency of tho 
évidence sought to be ellcited from the witness, or its admlsslbility upon the 
trial of the action. That will beeome a matter for détermination by the Ohlo 
court when the commission shall be retumed to it. For présent purposes it 
Is sufflcient if it appear that such testimony may beeome compétent, and, so 
far as the examlnatlon is not entirely irrelevant to the subject-motter of tlie 
action, the court will not, nor is it called upon to, pass upon the strict legality 
and competency ot the évidence sought to be ellcited." 

— ^And it directed the witness to answer. This décision was sustained bv 
the Court of Appeals of New York in 177 N. Y. 400, 69 N. E. 731, and 
it portrays the gênerai and the rational rule of practice upon this sub- 
ject. 

The considérations and décisions to which we hâve now adverted 
leave no doubt that, if the complainant had sought to secure the évi- 
dence in controversy before an examiner or a commissioner under 
rule 67 in equity, it would hâve been the duty of the court below to 
hâve compelled its production. That duty was rather more than les» 



DOWAGIAC MFG. CO. V. LOCHREN. £17 

imperative in the case before us, because the officer of the primary 
court to whom that court had lawfully delegated the power to déter- 
mine in the first instance the admissibility of this évidence had decided 
that it should be received, and because without the production of the tes- 
timony sought the court of original jurisdiction could not fairly and 
justly détermine the issues in the case pending before it, if its opinion 
should, upon due considération, accord with that of its master. 

Neither Deere & Webber nor any of its officers or employés was 
privileged to withhold any information contained in its books or 
records or any information within their knowledge which might pos- 
sibly be compétent, relevant, or material to the issues presented in 
the accounting. Wertheim v. Railway Co. (C. C.) 15 Fed. 716; John- 
son Steel-Rail Co. v. North Branch Steel Co. (C. C.) 48 Fed. 191, 193. 
The pleadings and évidence in the suit are not presented to this court. 
They were not produced in the court below. The évidence which 
counsel for complainant sought to elicit comprises the names of the 
places where Deere & Webber sold the infringing grain drills which 
they had bought from the défendant, Brennan & Co., the number of 
the drills which they sold at each of thèse places, and the priées at 
which they had disposed of theni. It is plain that this évidence would 
hâve a tendency to indicate the number of drills sold by the défendants 
to Deere & Webber and the extent to which the sales of the infringing 
device had excluded the patented machine from the market or had 
restricted its sales. This testimony may be irrelevant or immaterial, 
but that question is to be determined not by this court, nor by the 
auxiliary court, but by the primary court in which ail . the pleadings 
and ail the évidence will be assembled, and where it can be most wisely 
and effectually disposed of. The défendants elicited testimony of this 
nature from agents of Deere & Webber who came at the request of 
that corporation, or of Mr. Webber, one of its ofhcers. It cannot be 
said that it clearly and affirmatively appears that the évidence now 
sought cannot possibly be material to any issue that may hâve arisen 
in the accounting, nor that it would constitute an abuse of the process 
of the court to require the witnesses to disclose it, since it may tend to 
prove the number of the infringing devices which Deere & Webber 
purchased from the défendant, Brennan & Co., or the extent to which 
the sales of thèse devices excluded the patented machines from the mar- 
ket or restricted their sales, or to rebut testimony of the same char- 
acter as that hère sought upon the very subject to which the évidence 
desired relates. This state of facts is ample to invoke the favorable 
action of the judges of the court below, and we are unanimously of 
the opinion that they should require the production of the évidence. 

The gênerai question which has been discussed and determined in 
this case has not heretofore been the subject of exhaustive investigation 
or of authoritative décision in this circuit, and the fact undoubtedly is 
that the rule of practice and the considérations and authorities in sup- 
port of it, to which référence has now been made, were not carefully 
and exhaustively presented to the acting judges of the court below 
when they were requested to direct the production of the proposed 
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évidence. If they had been, we are assured that tliose judges would 
hâve reached the conclusion which has now been announced, and we 
are confident that, upon the présentation to them of this opinion and of 
the reasons and décisions to which référence has been made, they will 
immediately direct the production of the évidence in question. 

In view of this situation, the issue of the writ of mandamus has 
not been considered, and the pétition for it will be denied, without costs 
to either party. 



ROBERTS, JOHNSON & RAND SHOE CO. v. WESTINGHOUSE ELECTRIC 

& MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit January 15, 1906.) 

No. 2,207. 

1. Abbitbation and Awaed — CoNTEACTs — Pbaoticai, Construction — Conci.tj- 

SIVENESS OF AWARD. 

A eontract for the purcliase of certain machlnery provided that if any 
question should arise durlng the progress of the work, at the acceptauce 
of the plant, or "in regard to settlement," such question should be re- 
ferred to the architect or engineer for décision. The parties submitted 
to the engineer for décision daims of défendant for damage caused by 
delay in performance on plaintifï's part, and the engineer, after a full 
hearing, determined that défendant had sufEered from the delay loss in 
excess of the eontract price. Held, that the submission of such question 
constltuted a practlcal construction of the eontract that such claim was 
within the terms of the submission. 

2. SAME — CONCLTJSIVENESS OF DECISION. 

A eontract for the purchase of certain machlnery provided that If any 
questions should arise at the acceptance of the plant, or regardlng settle- 
ment, they should be referred to the architect or engineer for décision, 
reserving the rlght of final décision by two dislnterested parties, one 
chosen by each party to the agreement, and in the event of their f allure 
to agrée they to choose a third, and the décision of the two référées to 
be binding on both parties. Held that, where a claim for plaintiff's delay 
was submitted by both parties to the engineer under such provision, the 
décision of the engineer, in the absence of fraud or gross mistake, with- 
out the exercise of the reserved rlght of appeal, was concluslve on the 
parties. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dlg. Arbitration and 
Award, §§ 440-450.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Virgil Rule and Rhodes E. Cave, for plaintiiï in error. 

S. L. Swarts (Montagne Lyon, on the brief), for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

HOOK, Circuit Judge. The Westinghouse Electric & Manufac- 
turing Company sued the Roberts, Johnson & Rand Shoe Company to 
recover the value of certain electrical machinery sold and delivered 
to the latter. By its answer, which was in two counts, and the évi- 
dence in support thereof, the défendant asserted (1) that the ma- 
chinery had been sold to défendant and installed in its factory pur- 
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suant to a written contract dated July 17, 1903, whicli provided that 
the entire installation be completed and ready for service by No- 
vember 1, 1903 ; that the plaintiff had been duly informed of the great 
importance to the business of défendant of full performance of the 
contract within the time specified, but that through inexcusable delay 
of the plaintif? the niachinery was net furnished and fuUy installed 
until February 23, 1904, and the défendant thereby sustained damage 
in an amount largely in excess of the plaintifï's claim; that, having 
made its claim for the damage sustained, both parties, in compliance 
vvith the provisions of the contract, submitted the différences be- 
tween them to the engineer in charge of the electric construction 
and his décision thereon was in favor of the défendant, and that 
such décision was in full force and effect and constituted a bar to the 
prosecution of the plaintifï's action; and (2) an affirmative counter- 
claim for the damage averred to hâve been sustained by défendant, 
with prayer for judgment therefor against the plaintiff. 

During the trial, which was to a jury, the Circuit Court held that 
the provisions of the contract with référence to submission of différ- 
ences between the parties to the engineer and what appeared to 
hâve been donc thereunder were insufficient to constitute a défense 
to the plaintiff's action. Thereafter, and at the conclusion of the 
évidence, the Circuit Court in charging the jury also announced its 
opinion that, while défendant had doubtless sustained damage by 
the plaintifï's delay in installing the machinery, the évidence intro- 
duced furnished no reliable data for the ascertainment of the amount 
thereof. Thereupon the défendant withdrew its counterclaim set 
up in the second count of its answer. The charge of the court was 
in effect a direction to fînd for the plaintiff for the amount of its claim 
and a verdict of that character was accordingly rendered. The de- 
fendant now asks to hâve the action of the Circuit Court reviewed 
as to both branches of its défense. It contends that it suffered an in- 
voluntary nonsuit as to its counterclaim, and that it is therefore the 
duty of this court to review the évidence and the ruling of the court 
thereon. We do not think so. At the conclusion of the charge to 
the jury, in the course of which the Circuit Court announced that the 
évidence under the counterclaim was insufficient to show with proper 
definiteness the amount of damage sustained, the défendant reserved 
a gênerai exception, but failed to indicate any part thereof which 
it claimed to be objectionable. With the permission of the court the 
défendant then withdrew its counterclaim. In other words, it volun- 
tarily dismissed it without préjudice. It did not comply with the prac- 
tice which obtains in respect of involuntary nonsuits, and no excep- 
tions were preserved so as to impose upon this court the duty to 
revievi' the évidence to détermine whether the view of the Circuit 
Court was well founded. We therefore turn to a considération of 
that branch of the case which relates to the submission of the contro- 
versies between the parties to the engineer, and his décision. 

The évidence conclusively showed that a draft of a written con- 
tract betw-een the parties had been prepared, and, although it was 
not signed by them, it was thereafter recognized as containing the 
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évidence of their agreements and stipulations excepting as to certain 
modifications wliich were subsequently made. The written corre- 
spondance between the parties contained fréquent allusions to the 
writing as being their contract, and fréquent références were also made 
to definite and spécifie provisions in it. So conclusive was the évi- 
dence upon the subject that the case should be considered as though, 
subject to the modifications referred to, the original draft of the 
contract had been duly executed by both parties. This was also 
the theory of the Circuit Court. The sixth and ninth paragraphs 
of the contract are important in the considération of the question 
now before us, and it is not contended that they were subsequently 
eliminated or modified in any way. The sixth paragraph will be 
referred to hereafter. The ninth is as follows: 

"Changes: Should it prove désirable to make any changes in the work, 
the architect or engineer may direct such changes in writing, and a fair and 
équitable addition to or déduction from the contract prlce shall be made, the 
amount to be determined by the architect or engineer. Such changes shall 
not extend the date of completion, nor modify the obligations of the con- 
tractor In any way." 

The only important change in the contract which we need advert 
to hère was one in respect of an item of machinery. A few days 
after the date of the contract the défendant found that it was ad- 
visable to hâve a generator of lower speed than the one specified, 
and it was thereupon ordered of the plaintifif by the engineer in 
charge. The letter which contained the order, July 29, 1903, recited: 
"The contract of July 17 to remain unchanged in ail other respects." 
There was a conflict in the testimony whether this change was re- 
sponsible for the delay of between three and four months in the final 
installation of the machinery and whether there was an agreement 
or understanding that the time limitation in the written contract for full 
compliance, namely, November 1, 1903, was thereby dispensed with. 
l^ut whether this question was open to investigation under the défense 
now being considered dépends upon the proper construction of the 
sixth paragraph of the contract and the effect to be attributed to the 
submission by the parties of the matters in controversy between them 
to the engineer and the décision which he rendered. 

Paragraph 6 of the contract: 

"Questions arising. Should any questions arise during the progress of the 
work, at the acceptance of the plant, or regarding settlement, such questions 
shall be referred to the architect or engineer for décision; but there is re- 
served the rlght of final décision by two dislnterested parties ; one chosen by 
each party to this agreement, and in the event of the parties so chosen 
failing to agrée, they are to choose a third, the décision of two of sald référées 
to be bindlng upon both parties." 

The différences which arose between the parties resulted in the 
following correspondence : 

March 4, 1904, a letter from the engineer to the plaintifif, the West- 

inghouse Company: 

"1 beg to acknowledge recelpt of your Mr. Baetz several favors of lltb 
ult. référence f. o. b., and Ist inst. référence F. P. B., regarding paymenta 
on the lioberts, Johnson & Rand Shoe Oo. contract of July 17th, 1903. An- 
Bwering will say, that paragraph 6 of this contract reads as follows : 
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"'Questions Arising. Should any questions arise during the progress of 
this work, at the acceptance of the plant, or regarding settlenient, such ques- 
tions shall be referred to the arehitect or engineer for décision.' 

"Some questions regarding settlement hâve ariseu and the Roberts, John- 
son & Rand Shoe Co., are preparing the détails of certain claims they expect 
to make on account of expense they hâve been put to on account of your 
failure to dellver this apparatus within the time agreed upon. The justice 
of thèse claims Is now being considered by the arehitect and myself, and you 
will be advlsed further about them in the near future." 

March 17, 1904, a letter from the engineer to the plaintiff: 

"In re Your Contract af July 17, 1903, with the Roberts, Johnson & Rand 
Shoe Co., of this City, for Rlectrical Apparatus : 

"Answering the request of your Mr. Clegg for further particulars regard- 
ing the clalm made by the Shoe Co. I hâve to advise you as foUows : 

"Paragraph 6 of this contract provides that, 'Should any questions arise 
during the progress of the work, at the acceptance of tbe plant or in regard 
to settlement such question shall be referred to the arehitect or engineer for 
décision.' I sbould like to hâve your Interprétation, as well as that of the 
Shoe Company, as to what each of you consider my duties are under tliis 
clause of the contract. An early expression of your views on the sub.tect 
will be much appreciated. I shall not shirk any responsibility by reason of 
having been the engineer under this contract, but I should like to bave the 
views of both sldes before being called upon to discharge this unpleasant 
duty. 

"In order that you may hâve a clear understanding of the claims sub- 
mitted by the Shoe Company I will hère enumerate them and ask for your 
views. * » * 

"If I am to be called upon to adjust this matter I should like, as I said In 
the beginning, hâve your views in regard to thèse claims." 

The portion of this letter which is omitted for the sake of brevity is a 
statement in détail of the various items of damage claimed by the 
défendant. ' 

March 8, 1904, a letter from the plaintifï to the engineer: 

"Your letter of the 17th is received and I will give the claims made by 
Roberts, Johnson & Rand Shoe Co. very careful considération. My imder- 
Btanding of the terms of paragraph six of the contract is that we can appeal 
to you for protection agalnst precisely such unreasonable claims. Our un- 
derstanding is that the contract sélects you as an arbltrator to pass on claims 
because of your familiarity with the trade customs, and we will within the 
next few days lay our views before you and feel confident that you will find 
same so reasonable that they will bave your approval." 

April 2, 1904, a letter from the engineer to the plaintiff, in which 
he says that he will do his "utmost to make a décision in accordance 
with the facts and the equities of ail parties in interest"; that he 
cannot agrée with plaintifï that there was any altération in the con- 
tract date; that the change from high to low speed machine was 
made only after plaintiff's promise that there should be no change 
in date of delivery, and that such matter was fuUy covered by the 
written order of the low speed machine on July 39, 1903. He also 
makes certain criticisms of the amount of defendant's claim of damage, 
and invites the plaintiff to furnish him with data covering the period 
mentioned by the défendant. 

It will be observed from the foregoing that the plaintiff was fully 
and definitely advised of the character and extent of the defendant's 
claims, that its attention was directed to the sixth paragraph of the 
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contract providing for décision by the engineer of questions regard- 
ing settlement between the parties, and that its construction thereof 
was invited. The plaintiff, in response, said that its understanding 
was that the contract selected the engineer as an arbitrator to pass 
upon such claimSj and that it would within a fevv days make its pré- 
sentation. And, more than this, the plaintiff knew that its claim 
of an extension of the time for the completion of the contract was 
also within the scope of the submission to the engineer. The posi- 
tion of the défendant as to the duty and power of the engineer was 
the same as the plaintiff's, inasmuch as it invoked that particular 
paragraph of the contract and set in motion the proceeding there- 
under. Even were this part of the contract ambiguous, we hâve a 
construction of it by the parties themselves and a voinntarv course 
of action by them in accordance with such construction. The ruie 
of law in such cases is a famihar one, and it has been applied to the 
submission of controversies under an arbitration clause of doubtful 
purport. Morse on Arbitration and Award, 62. 

On April 26, 1904, the engineer announced his décision. In a 
letter of that date to the plaintiff and the défendant, he said : 

"In reply to yonr verbal and written requests for some action on my part, 
under paragraph six, of the contract of July 17th, 1903, between you, for certain 
ele(?tr!cal apparatus, I flnd as follows: 

"The eontroversy binges upon the fallure of the contractors to hâve the 
apparatus ready on the contract date, and the losses which the purchaser 
claims to hâve sustained by reason of such failure. 

"I hâve given hearings and bave received written data from both parties, 
and hâve considered ail the points which hâve been advanced by each of them. 
As a resuit of this investigation I am convinced that the Roberts, Johnson & 
Rand Shoe Co. has, tbrough the delay of the Westinghouse Electric & Mfg. 
Co. in completing their contract, suffered loss in excess of the contract priée. 

"This being my conclusion, I cannot see my way clear to approve paymen*' 
of any part of the contract price." 

Though no witness testified that évidence was received and hear- 
ings were had, the reasonable inference is that the proceedings were 
conducted with full regard to the rights of both parties. Affirmative 
support of such inference may be found in the récitals in the letters 
of intention to make présentation of the facts to the engineer, of 
his désire that it be done, and in the statement in his décision that 
such course had been pursued. Indeed, it is not asserted to hâve 
been otherwise. Nor is the décision attacked upon the ground of 
fraud, or such gross mistake as implies bad faith or a failure to ex- 
ercise an honest judgment. Guild v. Andrews (C. C. A.) 137 Fed. 370 

The parties in interest having agreed that their contract contem- 
plated a décision by the engineer of the claims of the défendant for 
damage caused by delay in performance on the part of the plaintiff, 
and this necessarily included the fact and extent of such delay, and 
the parties having also acted upon such construction by actually 
submitting those matters to the engineer and obtaining his décision, 
we are unable to perceive upon what just ground we may ignore 
their course of action and détermine their rights upon an independent 
considération of the letter of their stipulation. And by this observa- 
tion we should not be understood as indicating an opinion that the 
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clause of the contract providing for référence to the engineer of 
questions "regarding settlement" is not sufficiently comprehensive to 
include the questions actually submitted to and decided by him. The 
exigencies of the case require no opinion upon that matter. It is 
sufficient to say that a case is presented in which the construction 
of the parties, acted upon by them, should be followed by the courts. 
It is also contended that the paragraph of the contract under con- 
sidération is indefinite, in that it provides for référence of questions 
for décision to the "architect or eingineer." The answer is that the 
expression is in the alternative and the parties in interest selected 
the engineer. We pass by the fact that the architect expressed in 
writing his concurrence in the décision. 

The plaintiff invokes the doctrine of Hamilton v. Insurance Co., 137 
U. S. 370, 11 Sup. Ct. 133, 34 L. Ed. 708, that a provision in a con- 
tract for submission to arbitration not making compliance therewith 
a condition précèdent to a right of action is collatéral and indepeadent, 
and that a breach thereof will support a separate action for the dam- 
age sustained, but cannot be pleaded in bar to an action on the prin- 
cipal contract. The difficulty in applying that rule to the case before 
us is that hère there was actually a submission and a décision. Had 
the parties not proceeded under the arbitration clause of their con- 
tract, the rule referred to might be applicable, for there was no pro- 
vision therein suspending the right of action until arbitration or 
making it dépendent in any way upon the resuit. But, when the plain- 
tiff and the défendant came to the question of settlement under their 
contract the latter preferred its claims for damage caused by the 
plaintifï's delay, they submitted the claims to the engineer, and after 
a hearing he decided in favor of the défendant. And that décision 
still remains in force and effect. The plaintiff simply ignores it upon 
the ground that the proceeding was an idle ceremony. 

Two things were contemplated by the sixth paragraph of the con- 
tract : First, the décision of certain matters by the engineer ; and, 
second, the réservation of the right to secure the décision of two dis- 
interested persons selected in the manner specified. The décision of 
the engineer is not made final and binding by the express terms of the 
contract, while thercMS a definite provision to that effect in respect 
of a décision by the others. It is said, therefore, that the absence of 
such a provision in the former and its présence in the latter clause 
indicate that it was not contemplated that a décision of the engineer 
should be effective for any purpose. But this is not a reasonable 
construction of the contract. If the fîrst clause of the paragraph 
stood alone, a décision fairly made by the engineer as to matters 
within his jurisdiction to détermine would be final and binding with- 
out an express stipulation to that effect in the contract. This would 
be so whether a favorable décision of the engineer be regarded as an 
agreed condition précèdent to the right of the plaintif! to sue, or, 
on the other hand, the clause be construed to be a submission to ar- 
bitration. In the first instance the conclusive quality of the action 
of the engineer, not being attacked upon the ground of fraud or such 
gross mistake as implies bad faith or a failure to exercise an hone'st 
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judgment, would be inferred from the gênerai coiitext and purport 
of the contract (United States v. Gleason, 174 U. S. 588, 604, 20 Sup. 
a. 228, 44 L. Ed. 284; Kihlberg v. United States, 97 U. S. 398, 401, 
24 L. Éd. 1106) ; .and in the latter instance it would be equally con- 
clusive because "the law implies an agreement to abide the resuit of 
an arbitration from the fact of submission." Smith v. Morse, 9 Wall. 
76, 19 L. Ed. 597. The omission of a provision that the décision 
of the engineer shall be conclusive is only significant in the relation 
of the two clauses of the paragraph to each other. When there has 
been, as there was in this case, a décision of the engineer fairly made, 
the right reserved by the second clause is obviously one in the nature 
of an appeal, and it was in view of a permissible exercise of this re- 
served right that there was omitted from the first clause a provision 
for finality or conclusiveness. This reserved right is not one to ignore 
without cause or reason a décision of the engineer whether rendered 
upon his own initiative or upon invitation and request of the parties 
to the contract. It was certainly not intended that the reserved right 
to adopt additional proceedings when linexercised, should per se 
vacate and render wholly futile a prior décision by the engineer. To 
so hold would be in eflfect to withdraw from the contract of the parties 
words which they employed in framing it and to repudiate the con- 
struction which they placed thereon after a controversy arose. Said the 
plaintiflf to the engineer: "Our understanding is that the contract 
sélects you as an arbitrator to pass on claims because of your familiarity 
with the trade customs" — and the claims referred to were those of the 
défendant of which the plaintifif had been fully advised. The dé- 
cision of the engineer is still in full force and efïect, and we are of the 
opinion that the plaintiff should not hâve been pèrmitted to wholly 
ignore it. The claims that, when the machinery was finally installed, 
it was not as contracted for, and that the plaintiff refused to subject 
it to a test were not pressed when the matters of controversy were 
submitted to the engineer, and no mention is made of them in his 
décision. We therefore hâve treated them as having been abandoned. 

The judgment of the Circuit Court is reversed, with directions to 
grant a new trial. 



UNITED STATES v. PARKERSBURG BRANCH R. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 601. 

1. Navigable Watebs — Bridges — Powee to Enjoin as Obsteuctions. 

The right of a railroad company which constructed a bridge over 
a navigable stream, in conformity to the requirements of an act of 
Congress autliorlzlng the same to maintaln such bridge as a lawful 
structure, Includes the right to repair or to renew the superstructure 
when necessary to its safe use, and, where it is at ail times, both during 
and after the altération, kept and raaintalned in conformity to the act, 
the courts hâve no power to enjoin the worls; or to abate the structure 
as a nuisance, on the ground that It Is an unlawful obstruction to nav- 
igation. 
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2. Emisent Domain — REQriBiNO Removal on Reconstruction — Right to 
Compensation. 

A railroad bridge over a navigable stream, built under autUority of 
an act of Congress which contained no réservation as to repeal, modi- 
fication, or altération, can only be required to be removed or replaced 
by a new bridge eonstructed, in accordance with Act March 3, 1899, 
c. 425, 30 Stat 1121, by an act of Congress autliorizing the same and 
providing for just compensation. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia. 

For opinion below, see 134 Fed. 969. 

Reese Blizzard, U. S. Atty. 

John G. Wilson (Hugh L. Bond, on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

PRITCHARD, Circuit Judge. The United States filed a bill 
against the Baltimore & Ohio Railroad Company and the Parkersburg 
Branch Railroad Company operated by the Baltimore Railroad 
Company, and John W. Davis, receiver of the Parkers- 
burg Railroad Company, alleging that the bridge across the Ohio 
river, at Parkersburg, is an obstruction to navigation at that point, 
and a great injury to the commerce on the Ohio river. The alléga- 
tions of the bill are supported by sundry affidavits, some 15 in number. 
The relief demanded is an injunction to restrain and enjoin the ap- 
pellees, their agents, and ail others acting under them, from con- 
structing or proceeding to construct "the contemplated bridge across 
the Ohio river between Parkersburg and Belpre." The appellees 
filed their answer, claiming that, under an act of Congress approved 
July 14, 1862 (chapter 167, 12 Stat 569), they were authorized to build 
and construct said bridge subject to the terms and limitations as ex- 
pressed in that act; that a bridge was not only built and eon- 
structed in compliance with the terms and provisions of the act, but 
that the appellees did more than they were required to do in building 
and constructing two channel spans instead of one, and giving greater 
space of waterway between the stone piers for navigation than was 
required by the act. 

The only question presented for our considération is whether the 
court below erred in refusing to grant an injunction against the ap- 
pellees. 

It is insisted by counsel for appellant that the bridge in question is 
such as to impede navigation; that, while it was properly eonstructed 
at the time of its érection, the changed conditions in trade and com- 
merce and navigation are such that the bridge is not now in con- 
formity with the several acts of Congress regulating the construction 
of bridges across navigable rivers, etc. It is further contended that 
the appellees hâve erected a new bridge, in violation of Act of Cong. 
Mardi 3, 1899, c. 435, 30 Stat. 1121. It is shown by the bill that this 
bridge was erected under the authority and in accordance with the 
act of July 14, 1862. But to support the bill for an injunction the 
complainant allèges that, the bridge thus authorized and declared 
14:5 F.— 1.-) 
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to be a la w fui structure having become worn out, appellees are build- 
ing a new bridge on the same site, without the assent of Congress and 
without the approval of the Secretary of War, as provided in section 
9 of the act of Congress of March 3, 1899 (30 Stat. 1151 [U. S. 
Comp. St. 1901, p. 3540]). It is further alleged that in the building 
of this new structure temporary trestle work will be placed between 
the piers narrowing the main channel span. The last allégation as 
to temporary trestle work is denied under oath in the answer, and 
the testimony shows that no false work of any kind was erected be- 
tween the piers. The act of 1863, among other things, provided 
that bridges erected thereon should hâve unobstructed headways in 
the channel of the river of not less than 90 feet above low-water 
mark, and that such channels or waterways should hâve a width of 
not less than 300 feet between the piers next to Said channel or 
waterways, and one of the spans adjoining thereto should not be less 
than 220 feet in length. 

This bridge was constructed in accordance with the provisions of 
the Act of 1863, as appears from the report of the board of engineers 
upon bridges across the Ohio river dated April 19, 1871, a portion of 
which reads as follows: 

"The bridge accordingly was built of the required height and with two 
praetical channel ways of 318 feet each. As the law only required one chan- 
nel space of 300 feet, the bridge company are deservlng of very great crédit In 
not only providing two channel spaces instead of one, but in making each 
eighteen fèét wider than required by law for the widest." U. S. Engineers' 
Report, p. 47. 

"It was the original intention of the company to hâve built this bridge 
exactly llke that at Beilaire, but after they had started the piers of their 
main channel span, a protest was made against this span by the coa! boat 
interests. The latter claimed that, although the main span was over the 
deepest water of the river, it was yet not over the coal boat channel, as the 
very abrupt bend in the Ohio just below the bridge made It necessary for 
coal tows to hug the Ohio shore that they might not drift onto the Virginia 
shore after passing the bridge. An estimate was made of the cost of maliing 
an additional charme! span near the Ohio shore, and it was found that It 
would Increase the cost of the bridge by $60,000.00. The railroad, however, 
very liberally ofCered to bear half of this additional expense provided the 
coal men furnished the other half. The latter decided that, unless they ob- 
tained the new channel span, they might in a single year lose more by col- 
lision or by running ashore than the sum required, and therefore the money 
was advanced at once. 

"The board hâve no changes to recommend in this bridge which lilie the one 
at Beilaire has been admlrably built and with the most libéral eare for the 
interest of navigation. It Is a possibiilty that In the future It wlll be found 
that the main spans of thèse bridges are too narrow. Should that prove to 
be the case, we think that any change that may subsequently become neces- 
sary should be made at the national expense. The total cost of this bridge, 
as reported by the Chief Bngineer, Jus. L. Randolph, has been $1,223,500." 

The superstructure of this bridge which was made lawful by the 
act of 1863, and approved by the government engineers as being a 
"lawful structure," in the course of time became worn out to such 
an extent as to render its renewal necessary in order to insure the 
safety of passengers and the transportation of commerce. From 
the time of the érection of the bridge under the act of 1862, until the 
filing of the bill in this case, there was no objection made as to 
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the manner of its construction. It is therefore necessary that we 
should détermine whether the acts complained of are such as to justify 
the contention that the appellees are constructing a new bridge. The 
piers as originally constructed remain intact and occupy the same 
relative position as when originally constructed in conformity 
with the act of Congress and approved by the government engineers 
as a "lawful structure," and the only change that has been made 
is the renewal of the superstructure, the érection of which affords 
every facility for navigation which was enjoyed when the original 
superstructure was placed on the piers. If the building of the super- 
structure can be held to be the érection of a new bridge, then the 
removal of cross-ties and the substitution of new rails could also be 
held to be prohibited by the act of 1899. 

It appears from the record that nothing was donc to the bridge, 
except to renew the superstructure, which was placed on the original 
piers 90 feet high — there being nothing done which could in the 
slightest degree interfère with navigation. The superstructure being 
renewed from time to time without any interruption to trafïic. There 
is not a scintilla of évidence to support the appellant's contention that 
a new bridge is being built. Under thèse circumstances the Circuit 
Court would hâve no power to grant an injunction, because there 
is nothing in the record to show that a new bridge has been erected 
or that it is the purpose of appellees to erect such a structure. 

The case of United States v. C. & M. R. R. Co., 134 Fed. 353, 67 
C. C. A. 335, is in point, the facts of which are as follows: The 
United States sought by bill to restrain the Cincinnati & Muskingum 
Valley Railroad Company from renewing the superstructure of its 
bridge over the Muskingum river. The bridge was a lawful structure 
erected in 1870, under the authority granted by the board of public 
Works of the state of Ohio as follows: 

"Ordered that the application of Hon. J. J. Jewett, président Cincinnati 
& Washington Valley Railroad Company, permit it to build a bridge over the 
Muskingum river above Jackson Island, and also on the side eut of the Ohio 
canal, at Dresden, be and the same is hereby granted, and that plots of the 
same on file in this office be approved with the proviso that If at any time 
hereafter the interest of navigation on the Muskingum river should require 
it the said railroad company will modify the bridge by inserting a draw In 
the same." 

Congress assumed control of this river in 1886, and in 1888 passed 
an act, the third section of which was the foundation of this pro- 
ceeding (Act April 2, 1888, c. 53, 25 Stat. 74). In discussing the 
questions involved the court, among other things, said: 

"The original bridge of the railroad company was built 30 or more years 
ago, with piers and abutments of stone and a wooden superstructure. The 
bridge was built in conformity with the authorization of the state, and was 
maintained in its form and materials of construction until 1903, when the 
superstructure having become unsafe on account of âge, decay, and wear, 
the railroad company resolved to replace It with one of iron. 

"The government objects to this, not so much, as we infer, because it is 
proposed to build the superstructure of iron, but because the railroad com- 
pany canuot lawfully rebuild it at ail without conforming its entire bridge, 
Including Its piers and abutments, to said section 3 of the aaid act of Con- 
gress of 1888 which reads as follows: 'That if the bridge be built as a con- 
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tlnuous bridge, It shall hâve at least one channel span, the centre of which 
shall be In the middle of the channel usually run In hlgh stages by steam- 
boats descendlng the river wlth barges or rafts In tow ; sald channel span to 
hâve a clear opening of two hundred and flfty feet, measured at the low 
water Une, and the lowest part of the span to be forty feet above highest 
navigable water, as determlned by a straight Une Connecting the tops of 
the lower lock gâtes at the head and foot of the pool in which the bridge is 
to be bullt The other spans may hâve siich grades as may be desired.' 

"ïhe channel span of the bridge, as It was originally bullt and still stands, 
Is 127 feet long, and the helght of the superstructure above low water bas 
been 30.38 feet. The question, therefore, is whether the renewing of the 
superstructure of an old bridge is the building of a bridge, within the mean- 
ing of the act of 1888, for we thlnk that It cannot be doubted that, if the 
superstructure could be renewed in any way, the question whether it should 
be of wood or iron would be one of mère expediency, resting in the préférence 
of the railroad Company. In the original grant of authority there was no 
restriction In respect to the kind of matériel of which the superstructure 
should be bullt. The grant was not for a limited time, shorter than the 
uses of the railroad company should require. In the nature of things it 
must hâve been known and appreclated that the superstructure of the 
bridge, especlally, would be subject to dilapidation and decay from the effects 
of tlme and use, and mlght be injured or destroyed by fire or flood. It 
could not bave been contemplated IJiat in such case the company should be 
obliged to relocate and rebuUd the masonry composing the piers and abut- 
ments of the bridge, so as to make an entirely new bridge. The grant must 
be construed with référence to the subject-matter, and, while it should be con- 
strued llberally In favor of the grantor, It should be construed reasonably, 
and In such manner as to fulâll the Intention of the parties. Conceding that 
no altération of the bridge could be made which should derogate from the 
rights of the public — as, for Instance, by making it narrower or lower than 
It was authorized and bullt — yet It would seem that, subject to this restric- 
tion, the company was authorized to maiutain any such bridge at this point 
as Its uses might reasonably require. 

"We are not requlred, however, to décide how the case might be If the 
bridge should be entirely destroyed, and Its restoration by a new structure 
should become necessary. But we bave no hésitation in holding that the 
renewal of parts of the bridge from time to time for the purpose of main- 
talnlng It, or better adapting It to the exigencles of the business, wlthout sub- 
stantial change In Its form, whether It be done with the same or some other 
suitable materlal, Is well wlthln the privilège of the company, under the 
authorizatlon of the original grant. Oounsel for the government protest that 
this view Would resuit in euabling the railroad company to change the entire 
structure of the bridge, provldlng It is done piecemeal, and the government 
would be powerless to stop It. Very llkely this would be so. But the gov- 
ernment would hâve no right to stop such changes as are necessary to the 
maintainance of the structure, unless It is In position to clalm advantage of 
ail dilapidation or decay, or the Insufflciency of some part to sustaln heavier 
traffic, which might ensue. This would be tantamount to saying that the 
privilège of the grant would endure only so long as the materlal of the 
original bridge should last — a proposition which we thlnk altogether un- 
tenable. • * * 

"And It Is évident that the act contemplâtes as its subject the building of 
entirely new bridges, having substructures and superstructures, for its rég- 
ulations Ihvolve them. * • • 

"A slmllar ylew appears to hâve been entertalned by Goff, Circuit Judge, 
and Jackson, District Judge, In the casA of a bill flled by the United States 
against the Baltimore & Ohlo Railroad Company and the American Bridge 
Company In the Circuit Court of the United States for the Northern Dis- 
trict of West Virginia (no written opinion flled) to restraln the rebuilding 
of a bridge across the Ohio, and making it a much heavier structure t<? ac- 
commodate the increased welght of motive power and heavier traffic oi the 
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railroad eompany. The United States relied upon Act Febniary 14, 1883, c. 
44, 22 Stat. 414, whicli forbids the construction of bridges across that river 
unless tàe plans are approved by tbe Secretary of War. But the bridge had 
been built before the passage of that act, and the injunction prayed was 
refused. 

"Our conclusion is that for both reasons — namely, that the renewal of 
the superstructure, in the circumstances existing, was withln the privilège 
of the Company under its grant from the state, and that Act Cong. August 5, 
1886, c. 929, 24 Stat. 324, did not contemplate the application of its pro- 
visions to the construction of new parts, in place of old, required for the 
maintenance of bridges already built under lawful authority — the bill can- 
not be maintained. Or, as expressëd by the Circuit Court below : The super- 
structure cannot be regarded as the bridge within the meaning of the act, 
and the ohanging of the superstructure will not be the érection of a new 
bridge in violation of the act." 

In the case of Central Co. v. Wabash Railway Co. (C. C.) 33 Fed. 
566, a proceeding instituted to recover damage for a failure to proper- 
ly rernove piling used, the court decided as stated in the syllabus: 

"The grant of power to a railroad eompany to bridge a navigable stream 
earries with It as a necessary incident the right to repair." 

T.he language of the act, under which this bridge was erected 
contemplâtes its permanent use. There is nothing to be found therein 
which justifies the assumption that the bridge was to be constructed 
for temporary use, or until it should become an obstruction to navi- 
gation; but, among other things, the right is granted to charge tolls 
for the use thereof as long as the balance of the appellees' lines were 
operated ("no higher charge * * * than the rate per mile which 
the eompany may from time to time receive for the balance of their 
line"), coupled with the provision that the river interest should be 
so regulated as to conform to the construction of the bridge. Neither 
is it provided that the life of post routes should be limited to the 
life of the original superstructure or any portion of it. Even if it 
could be shown that the bridge as now constructed is an obstruction 
to navigation, the court would be powerless by injunction to abate 
it as a nuisance, in the absence of appropriate législation by Congress. 

The acts of Congress passed subséquent to the érection of this 
bridge cannot be construed to relate to, or to in any wise effect, the 
manner of its construction, and were evidently intended to apply to 
bridges that might be erected subséquent to the adoption of the 
same. There is no provision to be found in any of thèse acts which 
undertakes to regulate the building or repairing of bridges that may 
hâve been buiit and legalized under the act of 1862. The act of 1862 
contains no réservation of any right of the government to amend or 
modify or repeal the same. Under it the owners of the bridge were 
vested with a permanent franchise the moment they complied with 
its terms, and it is therefore property of which they cannot be di- 
vested without due process of law and just compensation. 

In view of the fact that the appellees constructed the bridge under 
the act of July 14, 1862, in strict accordance with its terms, we do 
not think that Congress has the power to direct such changes to be 
made as may be deemed necessary to the interest of navigation with- 
out providing compensation for the same. Hère we hâve an act 
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wliich grants an unconditional license, în pursuaïice of which the 
ôWners of the bridge hâve invested their money and thereby acquired 
certain rights and franchises. 

It is contended by counsel for appellant that the right granted the 
owners of the bridge by the Act of July 14, 1862, is simply a license 
which may be revoked at any time, and in support of this conten- 
tion the case of Newport & Cincinnati R. R. Co. v. United States, 105 
U. S. 470, 26 L. Ed. 1143, is cited. That case is not analogous to 
the one riow before the court. The resolution which gave the assent 
of Congress to the érection of the Newport & Cincinnati Bridge 
(March 3, 1869) reserved the right to alter or niodify the bridge at 
any time so as to prevent obstructions to the river. 

In the case of United States v. Lynah, 188 U. S. 471, 23 Sup. Ct. 
349, 47 L. Ed. 539, in discussing the right of Congress to regulate 
commerce, the court said: 

"* * * But, if any one proposition can be considered as settled by tbe 
décisions of thls court, It Is that, although In the discharge of its duties 
the govemment may approprlate property, It cannot do so without belng 
liable to the obligation cast by the fifth amendment of paying just compen- 
sation. * • * Undoubtedly compensation must be made or secured to 
the owner when that which is done is to be regarded as a talîlng of prlvate 
property for public use, within the meanlng of the fifth amendment of the 
Constitution; and, of course. In its exercise of the power to regulate com- 
merce, Congress may not overrlde the provision that just compensation 
must be made when private property is taken for public use." 

In the Monongahela Navigation Case, 148 U. S. 325, 13 Sup. Ct. 
622, 37 1,. Ed. 463, it is held that when a franchise was granted with- 
out réservation by State authority, and in pursuance of which a lock 
and dam were erected, accompanied by an implied invitation by the 
United States to proceed with such construction, it vests the company 
with a permanent franchise in the property, as well as the right of 
the owners to take toll ; and that, tinder such conditions, the power to 
regulate commerce is wanting unless just compensation is provided 
for in accordance with the fifth amendment. In that case the fran- 
chise was granted by the state, but in the case at bar the authority 
to erect the bridge was granted by Congress, and it was erected in 
pursuance thereof. It thus became private property which could 
not be taken, in the absence of législation providing for just com- 
pensation. In the case of United States v. Keokuk & Bridge Company 
(D. C.) 45 Eed. 180, the court said: 

"* * ♦ Until Congress, however, requires it to be remodeled or re- 
moved, it cértalnly cannot be clalmed that the bridge company is liable in 
any form of proceeding to be flned or punlshed for malntalning the bridge, 
or that the structure can be judicially declared a nuisance, and abatable as 
such. The rullng of the Suprême Court In the Wheellng, etc.. Bridge Case, 
18 How. 421, 15 L. Ed. 435, is conclusive upon thls proposition. It followi 
therefore that, If a bridge Is constructed In accordance with the provisions 
of an act of Congress authorlzing its érection, it Is, when thus constructed, 
a légal structure, and its status in this particular cannot be changed bj 
judicial action or by any power short of that which iegalized It In the be- 
ginniug. 

In view of thèse authorities we are of opinion : First, that the alléga- 
tions contained in the bill to the effect that the bridge in question is a 
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new structure are not sustained by the évidence, and therefore an 
injunction will not lie to restrain the railroad company or to abate 
the bridge as a nuisance ; second, that the bridge having been built in 
conformity with the act of July 14, 1862, which contained no réserva- 
tion as to repeal, modification, or altération, the only means by which 
the structure as now constituted can be removed, and a new bridge 
constructed in lieu thereof, in accordance with the act of March 3, 
1899, would be by act of Congress authorizing the same and providing 
for just compensation. Therefore the action of the Circuit Court in 
refusing an injunction was proper. 
Affirined. 



HALL SAFE & LOCK CO. et al. v. HERRING-HALT^MARVIN SAFE CO. 
(Circuit Court of Appeals, Seventh Circuit January 11, 1906.) 

No. 1,192. 

1. Tbade-Maeks and Teade-Naiîes — UxFAiE Compétition. 

Defendant's predecessors in business for many years were the Clii- 
cago représentatives of Hall's Safe & Lock Company and of complainant, 
its successor in business, and at ail times kept conspicuously displayed 
at their store and on their stationery tbe words "Hall's Safe" and the 
trade-name "Hall," as required by their contracts. Later défendant cor- 
poration was organized under the name "Hall Safe & Lock Company," 
took over the business, and continued the same signs and displays, but 
terminated the contracts with complainant and engaged in the sale of 
safes of another manufacture. There was no person by the name of 
Hall oonneeted with the company. HeUl, that such action tended to de- 
ceive the public and injure complainant by using the réputation acquired 
by its safes for selling those of a competing manufacturer, and constituted 
unfair compétition which entitled complainant to an injunction. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, § 82. 

Unfair compétition, see notes to Seheuer v. Muller, 20 C. C. A. 105 ; 
Lare v. Harper & Bros., 30 0. C. A. 376.] 

2. Same — Use oe Name — Estoppel by Sale of Business and Good Will. 

One Hall and his sons established a successful business in the manu- 
facture and sale of safes, which became well known as Hall's safes. 
Later they organized in corporate form as Hall's Safe & Lock Company 
and continued and inereased the business, until it was sold by the cor- 
poration to complainant's predecessor; the instrument of sale expressly 
conveying its trade-marks, trade rights, and good will. The Halls, who 
were sons of the original founder, owned practically ail of the stock of 
the selling corporation, and by the sale became the controlling stockhold- 
ers of the purchasing corporation and its principal offlcers for some years, 
during ail of which time it continued to use the name "Hall's Safes" on 
its product. They then severed their connection with it and organized 
a new corporation under the name "Hall's Safe Company" and engaged 
In the manufacture and sale of safes marked with such name. Held. 
that they were estopped by the sale of the business and good will of 
Hall's Safe & Lock Company, which, although made lu the corporate 
name, was negotiated by them and of which they were Individually the 
ehief beneficiaries, from using the name Hall in connection with a com- 
peting business to the injury of the purchaser, and that such use con- 
stituted unfair compétition. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dig. Trade-Marks 
and Trade-Names. § 84.] 
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Appeal from the Circuit Court of the United States for the Eastern 
Division of tiie Northern District of Illinois. 

The appellant Hall Safe & Lock Company was the complainant below in a 
bill filed against the appellee, Herrlng-Hall-Marvin Safe Company, to re- 
straln the use of the name "Ôall" In advertisements and otherwise, as de- 
scriptive of Its business and of the safes manufactured and sold by the ap- 
pellee. This appeal, however, is from a decree entered under a cross-bill 
flled by the appellee for like relief against the appellants, which restrains 
Hall Safe & Lock Company and James W. Donnell "from earrying on the 
safe and vault business In the name of 'Hall Safe & Lock Company,' or any 
name of whlch the name 'Hall' Is a part, and from marklng their safes with 
any name of whlch the name 'Hall' is a part, or from advertising or from 
offering for sale safes or vaults as 'Hall's Safe,' or by any name of whlch 
the name 'Hall' is a part, except or unless the safe so ofCered shall bave been 
made or manufactured by the original Hall Safe & Lock Company of Ohio, 
or its successors, the Herring-Hail-Marvln Company, the receivers thereof, 
or the Herring-Hall-Marvin Safe Company." The original suit by the Hall 
Safe & Lock Company was commenced In the superior court of Cook county 
and was removed to the Circuit Court of the United States; the Herring- 
Hall-Marvin Safe Company, défendant therein, being a New Jersey cor- 
poration. The défendant answered the bill and with leave of court filed a 
cross-bill, which made James W. Donnell, président of the complainant cor- 
poration, défendant therein. TJpon Issues jolned, the cause was referred to 
a spécial master on application of the respective parties for an injunotion 
pendente lite. The master flled a report, and subsequently the Circuit Court 
denied the Injunction prayed for in the original bill and dismissed the bill 
and entered an order restrainlng the complainants therein, as cross-defendants. 
from the use of the name "Hall's Safe & Lock Company" pendente lite. 
fProofs were subsequently taken on the Issues under the cross-bill and answers 
thereto, and, upon hearing, the decree was entered which makes such in- 
junction permanent, and from which the présent appeal Is brought. 

The facts involved are many and complicated, but à statement of ultimate 
facts is deemed suflicient for the purposes of this opinion. The origin of the 
business and manufacture of safes, which becanie known as "Hall's Safes," 
is thus stated in the original bill flled by the appellant Hall Safe & Lock Com- 
pany, as follows: "Your orator further represents that Hall's safes were 
first manufactured by Joseph L. Hall at or near Cincinnati, Ohio, on or 
about the year 1854, and that since said time sald Joseph L. Hall, or his 
sons, either indlvidually, or as managers of corporations In which the Per- 
sonal or family name of Hall appeared, hâve been engagea in the manufac- 
ture of safes, and the name 'Hall' bas, by reason of such long business ex- 
périence, acquired and now enjoys the hlghest réputation in the safe bus- 
iness ; that safes so manufactured and labeled are known to the trade and 
the public as safes of the hlghest type of eonsti-uction, durability, efliciency, 
and character for the purposes for whlch safes are manufactured, to wit, 
the préservation from flre and.theft of money and personal property of great 
value." 

The business was institutèd by Joseph L. Hall in 1847, and was carried on 
successfully as a copartnership in which the name "Hall" appeared until 1867, 
when the parties organized under the name of Hall Safe & Lock Company 
at Cincinnati. Joseph L. Hall was the managing member of the several 
partnerships and became principal owner and président of the corporation, 
and so continued until his death In 1889, and hls executors were his widow 
and son and a son-In-law. The business of that corporation was continued 
until 1892, when It was sold to tne Herring-Hail-Marvln Company, a New 
Jersey corporation, under an Instrument conveylng, in the following terms, 
"ail and singular its manuf acturing plant, machinery, tools, patterns, build- 
ings, flxtures, leasehold interests, stock of safes and other merchandise, ma- 
terial manufactured, in manufacture and in process of manufacture, horses, 
wagons, vehicles, cartage plant and rigging, bllls receivable, book accounts, 
moneys, debts, dues, books of accounts and other books, papers, office furniture, 
trade-marks, patent rights, trade rights, good will and ail its property and 
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assets of every name and nature wlieresoever situated, as the same exist 
at the time oî the delivery of thèse présents." Also the following: "It is 
hereby expressly understood, covenanted and agreed that the business of 
Hall's Safe & Lock Company is purchased and taken over by the parties of 
the second part in ail respects as a going concern." ïhe appellee, Herring-Hall- 
Alarvin Safe Company, is the successor in interest and title to the business, 
good will, and ail rights derived through such conveyances. Edward C. Hall 
and the other heirs of Joseph L. Hall participated in the sale referred to 
of the Hall's Safe & Lock Company and became offlcers of the original pnr- 
chasing Company and so continued until 1896, and the word "Hall" was re- 
tained and kept prominently in use and view in the opérations and prodnct 
of the purchaslng company at ail times subséquent to such purchase. 

When the business was so purchased it was extensive, and the "Hall 
Safes" and "Hall's Standard Safes" were extensively used and known in 
this country and abroad. Upon the sale of the Hall's Safe & Lock Company's 
assets, the purchaser paid $600»000 in cash and $700,000 in the capital stock 
of the purchaslng company. The then capital stock of the Hall's Safe & 
Lock Company was $375,000, of whieh the Hall estate ownéd .$.320,000, and 
the Hall interest was controlling in the new company, embracing the offices 
of président, treasurer, and secretary. Other contracts of employment in 
the new company covenanted that they would not, while their services were 
retained in that corporation, engage in Ohio or New Jersey, or elsewhere east 
of the Mississippi, in the business of manufacturing or dealing in vaults or 
safes, or any business such as the Hall's Safe & Lock Company had there- 
tofore carried on. ïhe Halls severed their connection with the purchaslng 
coiporation in 1896, and proceeded to organlze the Hall Safe Company, under 
the laws of Ohio, out of which litigation arose, and which is now pending on 
appeal in the Circuit Court of Appeals for the Sixth Circuit. The Hall Safe 
Company of Ohio are engaged in the manufacture of safes, and their pro- 
duct was sold by the appellant Hall Safe & I^ock Company, of Illinois, until 
restrained by the Injunctional order above mentioned. Since that time the 
business bas been carried on under the name of "Donnell Safe Company," 
of which the appellant, James W. Donnell, is the principal constituent. The 
appellant Hall Safe & Lock Company was organized in Chicago in 1898, to 
take over and continue the business of A. L. Dean & Co., when that firm 
became flnancially embarrassed. A. L. Dean & Co. from 1886, up to the 
time of its failure, was the représentative, successively, of the original Hall's 
Safe & Lock Company of Cincinnati and its successors in Interest, ineluding 
the appellee. The contracts of service of that firm covenanted that they 
would faithfully represent their principal and the goods manufactured by it, 
and keep the name prominently before the publie, and that they would not 
represent rival interests. In their business place In Chicago, the terms 
"Hall" and "Hall's Safes" were at ail times conspicuous in signs and about 
the building, while A. L. Dean & Co. were such représentatives, and the 
same or similar signs bave been retained as conspicuously under the opéra- 
tions of the appellant and of the Donnell Safe Company, as well. 

Geo. P. Merrick and O. W. Hatch, for appellant. 
Chas. H. Aldrich and Lawrence Maxwell, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The decree 
appealed from grants completely the injunctional relief sought in 
the cross-bill filed by the appellee. Neither the prior decree, dismiss- 
ing for want of equity the bill of the appellant Hall Safe & Lock 
Company, nor the prior injunction, restraining that company from 
using its corporate name in carrying on the safe and vault business, 
are brought for review. It is subîtantially conceded — and in any 
view unquestionab'e — that the adoption and use by the appellants 
of the name Hall Safe & Lock Company vi'as wrongful. The un- 
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dispnted factç — of prior business relation between the parties to this 
controversy, of the use and recognized value of the name "Hall" ap- 
plied to the appellee's product, and of the methods of appellants in 
displaying the name in their compétitive business, after severing con- 
nection with the appellee — are equally conclusive of the right of the 
appellee to injurictional relief against both appellants for unfair com- 
pétition. This decree, however, is exceedingly broad in terms, pro- 
hibiting advertisement, display, or sale of any safes or vaults as 
"Hall's Safes," or under the name of "Hall" in any form, unless 
made by the appellee. As the appellants are engaged in selHng the 
products of the Ohio corporation, operating as the Hall Safe Com- 
pany, and using the name of Hall upon its safes, the decree perpetu- 
ally enjoins their continuance in the business of dealing in such prod- 
ucts, either under the name of the manufacturer, or with the trade- 
name which accompanies the goods. The appellants are under no 
obligation, by contract or otherwise, to deal with the appellee or its 
products, or to abstain from dealing in safes of any make not tend- 
ing to deceive the public and induce purchase as the appellee's manu- 
facture. 

Unless the rights of the appellee are exclusive, therefore, in the 
use of the trade-name "Hall," as applied to their safes and vaults — 
irrespective of the just limitations in its use on the part of the ap- 
pellants, arising out of their prior trade relations with the appellee — ■ 
it is obvious that the decree cannot be upheld without modification. 
So the issues for review are twofold: First, as to the means of un-' 
fair trade practiced by thé appellants ; and, second, the measure of the 
appellee's trade rights thus violated and injured. The évidence upon 
thèse issues is formidable in volume and various transactions enter 
into considération of the Second issue, but the facts which are deemed 
material for solution of bôth are established by the testimony with- 
out substantial dispute. 

1. For the inquiry of the prior trade relations on the part 
of the appellants and the means employed in the prosecution of 
their rival business after severing such relation, it is sufficient to 
mention the uncontroverted facts, without needless détails or com- 
ment, beyond référence to the well-settled doctrine of unfair compé- 
tition in trade. As averred in their bill, filed in this action : 'The 
manufacture of safes, under the name of Hall's safes, commenced in 
Cincinnati, about 1854; the name "acquired the highest réputation 
in the safe business," and the safes so labeled are known to the trade 
and public as "of the highest type of construction, durability, efii- 
ciency and character"; and for more than 20 years the appellant 
Donnell has continuously sold safes so named, made by the succes- 
sors of the original Hall. The facts are that the opérations of the 
Halls were successively, an individual Hall, then several copartner- 
ships, and finally from 1867 to 1893, under an incorporation of Hall's 
Safe & Lock Company; that in 1892 the entire assets and good will 
of that corporation (composed of the Hall family) was acquired 
by the predecessor in interest of the appellee, Herring-Hall-Marvin 
Safe Co. ; that about 1880 the appellant Donnell became tlie business 
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représentative in Chicago of Hall's Safe & Lock Company and was 
the sole agent up to 1886, when he formed a copartnership with one 
Dean, and thereafter his firm continued the agency for that corpora- 
tion and its above-mentioned successors in the business until 1898, 
when the appellant corporation was organized by Donnell and such 
agency terminated; and that the copartnership agency referred to 
operated under an express contract requiring, among other things, 
prominence of the trade-name Hall in the business. It is established 
by the admissions of Donnell, in his testimony, that the name 
Hall Safe & Lock Company was adopted for the appellant corpora- 
tion, with no member of the name of Hall and for the purpose of re- 
taining the business which was attached, not only to the name of 
Hall, but to the original corporate name of the appellee's predecesspr, 
Hall Safe & Lock Company, and to obtain the business mail which 
was often addressed in that name ; also that it was the intention there- 
after to deal with the later Ohio corporation, organized by the Hall 
family, called Hall's Safe Company. During the continuance of the 
agency for appellee's predecessors, the Donnell office and store dis- 
played numerous signs bearing the names "Hall's Safe & Lock Com- 
pany," "Hall's Safes," and the trade-name Hall was kept promi- 
nently in view tberein and on safes and stationery, in conformity 
with their contract. Thèse signs were kept in equal prominence, at 
least, under the new organization and rival business of the appellants, 
and in advertising matter; for instance, advertising "Hall's Safe 
& Lock Company" as the largest manufacturer of safes and vaults 
in the world; also that "The only safes made by the Halls are sold 
in Chicago at the old stand, 5S-54 Wabash Avenue. Beware of imi- 
tations." The corporate name so assumed was changed when en- 
joined by the trial court, but not the other methods. 

With the trade thus established by Donnell and associâtes, under 
their relations to the business and good will acquired by the appellee, 
the methods adopted by them, in carrying on the competing busi- 
ness, were unmistakably calculated to trade on the good will achieved 
for the safes which they had so long represented, under the name of 
"Hall" and "Hall's Safe & Lock Company." This course tended to 
deceive the public and injure the appellee in trade benefits, which were 
the legitimate fruit of the good will it had acquired and maintained. 
The doctrine of the uniform line of authorities protecting the in- 
jured party from such unfair compétition is plainly applicable, and 
the injunction was rightly granted. That the appellants were 
bound to recognize the rightful use of the name Hall, as descriptive 
of their safes, and did recognize its value in trade, are unquestionable 
propositions; and their violation of the cardinal rules of fair dealing 
— in keeping up the old signs and the old prominence of "Hall" as 
the mark of excellence in the safes, with no évidence to bring home 
to the public notice that the safes offered were not the Hall safes 
theretofore sold by them as the appellee's product — is alike unques- 
tionable, whether the appellee's right to the use of that name was ex- 
clusive, or was either shared by the new principal, the Ohio corpo- 
ration, or claimed by it as a monopoly in the name rights. If the 
right to use the name were not exclusive, the appellants' conduct 
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would be equally wrongful, but in such event the terms of the în- 
junction would require modification to meet such view. 

2. The question, therefore, whether the appellee's rights in the 
name Hall, as applied to its safes, are exclusive, thus arises for re- 
view, under the scope of the decree. We do not understand from 
the brief or oral argument of counsel for appellants that it is con- 
tended that use of this trade-name by the appellee was without right 
■ — and certainly the rightful use is not questionable under the terms 
of the conveyance and the subséquent participation of the Hall family 
in such use — but the contention . is that the right is not exclusive, and 
that the Hall family, at least, hâve unrestricted right to , employ the 
name in their rival trade. In other words, the only issue is whether 
the conceded like use by the Ohio manufacturer, Hall's Safe Com- 
pany, is legitimate. It must be determined as between the parties 
to this record, for the reason that the contention for modification 
of the decree rests solely on the assumed rightfulness of the manu- 
facturer's adoption of the name, so that neither the fact that the Ohio 
corporation is not présent as a party, nor the more embarrassing fact 
that litigation is pending between that corporation and the présent 
appellee, involving the same issue, will justify évasion of the inquiry. 
The contention, however, on the part of the Ohio corporation is pre- 
sented by the testimony of Edward C. Hall and William H. Hall, 
its président and vice président, respectively, and with their admis- 
sions of fact the solution is free from difîîculty, as we view the évi- 
dence. 

The Halls, father and sons, had established a successful business in 
the manufacture and sale of safes, then called and well known as 
Hall's safes, when they organized in corporate form, in 1867, as Hall's 
Safe & Lock Company. Under this organization the Halls conducted 
the business and greatly increased the output and réputation of the 
safes, under the same name, until 1892, when the assets and business, 
as a successful going concern, were sold to the Herring-Hall-Marvin 
Company, a consolidation of safe manufacturers. The instrument 
of sale conveyed ail the property of the corporation and expressly 
mentioned "trade-marks" "trade rights," and "good will." In the 
selling corporation, the Hall family were not only the ofiicers and 
managers, but owned ail or substantially ail the stock, and nego- 
tiated the sale. Through the sale they became controlling in interest 
in the purchasing corporation and were the managing officers — of 
the above-mentioned witnesses, one being président and the other 
treasurer. The évidence is convincing that the name of Hall was 
kept prominently in view of the trade and constantly associated with 
the product, notwithstanding its midway position in the combined 
names of the new corporation. The engagement of the Halls with 
this corporation bound them only during the term of their service 
to enter no rival business. After four years in the management, 
the above-mentioned witnesses retired from the corporation and were 
released from their service contract, subsequently organizing the new 
Ohio corporation — Hall's Safe Company — and resumed the business 
of manufacturing safes which they named Hall safes. The Herring- 
Hall-Marvin Company promptly brought suit to enjoin such use 
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of the name, and the suit is pending on appeal in the Circuit Court of 
Appeals for the Sixth Circuit — delayed in its course through various 
causes without fault of either party. • 

The right of thèse succeedîng Halls to enter the business and manu- 
facture safes of the structure and quality thus undertaken, for any 
market, is not questioned. So their use of the name Hall in the con- 
nection stated was within their right, unless barred by contract or 
estoppel, or the use is deceptive and fraudulent. Howe Scale Co. v 
Wyckoff, Seamans & Benedict, 198 U. S. 118, 35 Sup. Ct. C09, 43 
L Ed. 972. The gênerai rule for which the appellants contend — ■ 
that the family surname is "incapable of exclusive appropriation by 
any one, as against others of the same name who are using it le- 
gitimately in their own business" — is too well settled to require cita- 
tion or review of the authorities. But the exceptions above men- 
tioned, which make the use illegitimate, are equally well settled, and 
we are of opinion that the gênerai rule is not applicable to the trade- 
name "Hall" thus appHed to the product of the new corporation, and 
that the use was both fraudulent and in dérogation of the rights ac- 
quired by the appellee under the conveyance by the original Hall 
corporation. The fact that such conveyance was not executed by the 
Halls as individuals cannot absolve them from the obligations of a 
contract, made in the corporate name, wherein they were individually 
the beneficiaries. As stated in McKinley v. Wheeler, 130 U. S 630, 
G36, 9 Sup. Ct. 638, 640, 32 L. Ed. 1048 : "The court, when necessary, 
will look beyond the name of a corporation to the individuals whom 
it represents." See opinion of Judge Baker, speaking for this court, in 
Siemens-Halske Electric Co. v. Duncan Electric Mfg. Co. et al. (de- 
cided October 3, 1905) 142 Fed. 157. The corporate form of the 
transfer will not be permitted "to distort or hide the truth" (Anthony 
V. American (Glucose Co., 146 N. Y. 407, 413, 41 N. E. 23) but a 
court of equity will treat the contract in conformity with its true 
meaning. 

The organizers and owners of this new corporation were not only 
the Halls who managed the original business, who established and 
maintained the réputation of the Hall safes, but they personally nego- 
tiated the sale of that business and good will to the purchasing cor- 
poration, for a large price, and received (as stockholders) a large 
share of the proceeds; they became managers of the purchasing cor- 
poration and so continued for four years, maintaining and enlarging 
the business and good will so acquired, in the product known as Hall 
safes; and, thus participating and profiting in the transfer of that 
valuable asset — which they hâve given to the selling corporation, 
through acquiescence, at least, in the use of the family name — ^their 
efforts to repossess themselves of its- essence, destroying or impair- 
ing the value of the property rights granted to the purchaser, are 
plainly inéquitable, and, as we believe, violative of their contract ob- 
ligations. 

In any view of the doctrine of unfair trade, we are of opinion that 
the appellee is entitled to protection against the sale by thèse appel- 
lants of safes so made and marked as Hall safes, as représentatives 
of the So-called Hall's Safe Company, or otherwise. The récent de- 
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cision in Howe Scale Company v. Wyckoff, Seamans & Benedict, 
supra, is relied upon by the appellants for support of their conten- 
tion that the Halls were not deprived of right to use the family sur- 
name by thèse transactions, but we are satisfied that the case is plainly 
distinguishable ; that the contract éléments above mentioned in the 
case at bar were not there présent, and the décision was expressly 
grounded upon the absence of such obligations, together with the 
absence of déception or confusion in the use of the name Remington ; 
and that the éléments thus appearing in the présent case are unmis- 
takably recognized as excepted from the rule thus upheld. 

Without référence to the question discussed in the briefs, whether 
the name Hall has been so long identified with the business as to ac- 
quire a secondary meaning, within the authorities cited, we are of 
opinion that the uses of the name upon the safes represented and 
sold by the appellants are plain violations of the doctrine of fair trade, 
and that the appellees are entitled to the protection' granted by the 
decree of the Circuit Court. 

The decree accordingly is affirmed. 



CUMBBEIiAND TELEPHONE & TELBGRAPH CO. v. CITY OF EVANS- 

VILLB. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,080. 

TEr.EQBAPHS AND TELEPHONES — ClTY OBDINANCES ABANDONMENT. 

Plalntlff téléphone Company refuslng to furnish téléphones at a stat- 
utory rate, défendant city repealed its original franchise ordlnance, 
whereupon plaintifC brought suit against the city for damage sustahied 
In the destruction of its property, and the city Instltuted suit for the 
removal of pôles and wires from the streets. The controversy went on 
until 1887, when a stockholder of plaintlff company, whose subscribers 
had been reduced In the meantime to 37, sought and obtained a new 
franchise ordinance, which provided that It should terminate after 15 
years. Immediately thereafter plalntlff began to rebuild its exchange 
and System, and the litlgatlon between plalntlff and the city was allowed 
to lapse. Held, that plalntlff thereby accepted the franchise of 1887, 
and was estopped thereafter to clalm any further rights under its 
original franchise. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

For opinion below, see 127 Fed. 187. 

The bill was to enjoin the appellee from destroying appellant's télé- 
phone plant in the city of Evansville, Indiana. On final hearing the 
bill was disinissed. The facts are stated in the opinion. 

William L. Granbery and John J. Vertrees, for appellant. 
Geo. A. Cunningham and W. M. Wheeler, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GRÔSSCUP, Circuit Judge, delivered the opinion. The appellant 
maintains its pôles and wires in the streets and alleys of Evansville, 
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as successor or assignée of the Evansville Téléphone Exchange, to 
which was granted in December, 188S, its successors and assigne, the 
right to erect pôles and wires in the streets and alleys of the city, 
for the purpose of operating a téléphone plant; the transfer from the 
Evansville Téléphone Exchange to appellant taking place in June, 
1883, at a time when the Evansville Company had about five hundred 
subscribers. 

May 24th, 1886, the Common Council of Evansville adopted an 
ordinance in terms repealing the ordinance of December, 1882; and 
in July, 188v, passed another ordinance in terms granting to appellant 
substantially the same rights embodied in the ordinance of 1883, ex- 
cept that the ordinance of 1883 was subject to no limitation in point of 
time, while the ordinance of 1887 was repealable after fifteen years. 
And August 18th,,1902, an ordinance was adopted formally repealing 
the ordinance of 1887, and directing the appellant to remove its pôles 
and wires from the streets within ninety days. 

The contentions of the appellee are, first, that the Common Council 
had no right in 1883 to grant a perpétuai franchise; wherefore the 
ordinance of 1883 is nothing more than a revocable ordinance; 

Second, that appellant acquired no rights under the pretended as- 
signment to it by the Evansville Téléphone Exchange, such pretended 
assignment being ultra vires; 

Third, that whatever rights were acquired by appellant under the 
ordinance of 1882, and its assignment, were forfeited by its failure to 
comply with the ordinance, and with a law of the state fixing rates 
to be charged; and 

Fourth, that ail rights under the ordinance of 1882 hâve been re- 
linquished and abandoned by appellant, by its acceptance of the or- 
dinance of 1887, under which the right of revocation by the city, at 
the end of fifteen years, is expressly stipulated. 

AU of thèse propositions are controverted by appellant, and in ad- 
dition it is urged Ihat the contract of assignment between the two 
téléphone companies being an executed one, and acquiesced in at the 
time by the city, the city is estopped from relying upon the défense 
that such assignment was ultra vires and illégal. And, apart from 
the transactions that led up to the ordinance of 1887, there is great 
force in the position thus taken. In view, howeyer, of the conclusion 
to which we hâve come, upon the question of fact whether the or- 
dinance of 1883 was relinqvùshed and abandoned in an acceptance of 
the ordinance of 1887, thèse discussions become immaterial. 

Did appellant accept the ordinance of 1887, or lead the city to be- 
lieve that it had so accepted that ordinance, and was operating under 
it? That is the question of fact upon which the right of the city to 
exclude the appellant from its streets now turns. And it is a question 
of fact that must be determined upon a survey of the entire situation, 
giving effect to the reasonable inferences, as well as to the spécifie 
things proven, that the situation as shown in the record discloses. Thus 
considered, the question of fact raised is not a difficult one. 

In 1885 the législature of Indiana passed an act limiting to three 
dollars per month, the rates to be charged téléphone subscribers. The 
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appellant declîned to give its subscribers continuous service at thèse 
rates. In 1886, the constitutionality of this law was sustained by the 
Indiana courts. The appellant still refused continuous service at the 
rates prescribed. Thereupon war opened between the city and tlie 
Company. The «ity carried on the war by disconnecting the télé- 
phones furnished the city officiais, by ordering the chief of police to 
eut down the pôles and wires of appellant's System, and, finally, by re- 
pealing the ordinance of 1883. The company carried on the war by 
a suit against the city and its varions officiais for the damage sus- 
tained in the destruction of its property, which suit went to trial 
and judgment in January 1887 — the city meantime instituting suit 
also, charging that the téléphone exchange had been dismantled, that 
no service since June or July had been rendered to the city or its 
inhabitants, and asking for the removal of the pôles and wires, and the 
annulling of ail rights of the company under its ordinances ; which 
suit was still pending when the new ordinance of 1887 was passed. 
The eiïect of this war upon appellant was to reduce its subscribers 
from four hundred and ninety-six, July Ist, 1886, to thirty-seven a 
month later ; and the efïect on the city was to involve it in lawsuits and 
deprive it of téléphone service. 

In this State of afïairs negotiations for the ordinance of 1887 were 
opened June 6th, 1887. The first step taken was a communication 
to the city council from one E. P. Huston, purporting to act for the 
appellant, presenting to the council an ordinance granting to appellant 
the right to establish a téléphone System, and to place and maintain its 
pôles and wires in the public streets and alleys of the city. There is 
no direct évidence, except from Huston himself, that he had authority 
to présent this ordinance., The ordinance presented does not appear 
in the record. But Huston at the time, was a stockholder and director 
in the company. The président of the company knew that Huston, 
one of his stockholders and directors, had presented the ordinance, and 
was "busying himself" with the controversy. And, what is of equal 
significance, no other représentative of the company, at this important 
epoch, appears to hâve been upon the ground. 

The évidence shows that between June 6th, when the Huston ordi- 
nance was presented, and July 18th, when the final ordinance was 
passed, there were many consultations between Huston and the mem- 
bers of the city council, and other city officiais, the purpose of which 
was to bring about an ordinance that would be satisfactory both to 
the company and to the city. Also that meetings were held by the 
business men of the city attended by Huston, the purpose of which 
was to formulate public opinion toward a settlement of the contro- 
versy — ail of which eventuated in the ordinance passed July 18th, 
1887. 

In what respect the ordinance passed difïered from the one pre- 
sented by Huston is not disclosed, except that at one of the meetings 
Huston stated that the directors of the company would be willing to- 
accept a twenty-five year ordinance. Nor is there disclosed the com- 
munications that passed between Huston and the home office at Nash- 
ville. Tenu.; nor whether any communications in fact passed. 
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But instantly the ordinance passed, the war ended. The city of- 
ficiais were furnished immediately with téléphones in accordance with 
the requirements of the ordinance. The suit by the city against the 
Company lapsed, and finally was dismissed. The Company, undisturbed 
by the city, took possession anew of the streets, replacing the eut 
pôles and wires with new pôles and wires. And what had become, 
under the conflict, a broken down, disappearing System, with but thirty- 
seven subscribers in August, 1886, became, under the new ordinance, a 
growing System, having a year later one hundred and forty-four 
subscribers, two years later three hundred and eleven; growing with 
a steady growth that finally reached nearly twenty-five hundred sub- 
scribers. 

Thèse facts, looked upon as an entirety, leave us without doubt that 
whether the company formally accepted the ordinance, or not, the 
city was led by the company's conduct to believe that the ordinance 
had been accepted. It is of little conséquence, in arriving at this con- 
clusion, that we cannot from any direct évidence in the record, ascer- 
tain whether Huston was authorized to negotiate with the city or not. 
It is of little conséquence that we cannot, from any direct évidence 
in the record, ascertain whether his negotiations were from time to 
time reported to the home office of the company. That Huston was 
a director and stockholder of the company we know. That the com- 
pany had no other représentative on the ground, we know. And that 
companies under a situation and strain such as existed at Evansville, 
are not in the habit of dwelling in ignorance and going unrepresented, 
we know. Indeed, considering in this connection, the opportunity 
the company had to clear up, by its own records or correspondence, 
the facts of the situation, we are without doubt that the company was 
cognizant of every step taken ; and whether formally accepting the 
ordinance or not, intended that the city should be left under the im- 
pression that the ordinance was accepted, and would thereafter be the 
basis of their mutual rights. 

An ordinance passed and made the basis of performance under such 
circumstances ought to be held binding, and in our judgment is bind- 
ing, as a contract between the parties. The company took the benefits 
of the ordinance. The city, under the impression created, surrendered 
every supposedly advantageous position it had occupied. It restored to 
the company the possession of the streets. It dismissed its suits. It 
refrained from granting the streets to a competing company. This 
was either peace under the ordinance as a treaty, or unconditional 
capitulation. That it was capitulation is past belief. That it was a 
treaty of peace, accepted by the city as such, and known to the com- 
pany that it was so accepted, is beyond reasonable doubt. 

The appellant was in the Circuit Court asking for the writ of in- 
junction. It is our judgment that under the circumstances disclosed, 
the writ was rightly denied. 

The decree of the Circuit Court is affirmed. 
143 F.— 16 
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HAbLET DEAN PIvATE GLAgS CO. T. HIGHLAND GLASS CO. 

(Circuit Court of Appeals, Eiglith Circuit January 19, 1906.) 

No. 2,210. 

1. SaU>— CONTEAOT TO MANUFACTURE AND DeLIVEB GOODS— "MoKE CE LeSS" 

AS QUALIFYINO StATEMENT OF QUANTITY. 

Where, in a eontract for the manufacture and delivery ,of goods, tlie 
statement of quantity Is quallfled by the words "more 6r less," thèse, 
unlesis supplemented by language giving them a broader scope, apply 
only to sueh accidentai or immaterial variations in quantity as would 
naturally occur In connection with such a transaction. 

[Ed. Note. — Por cases in point, see vol. 43, Cent. Dig. Sales, § 191. 

Contracts for sales of things to be produced or manufactured, sec 
note to Star Brewery Co. v. Horst, 58 C. C. A. 363.] 

2. Damages — Contbact — Beeach by Vendée — Measure of Damages. 

Where a eontract for the manufacture and dellvery of goods Is re- 
pudiated by the vendee before the goods are manufactured, the measure 
of the vendor's damages is the différence between the cost of manufac- 
ture and dellvery and the eontract price. 

[Ed. Note.— For cases in point, see vol. 43, Cent Dig. Sales, § 1106.] 

3. MoNoi'OUES — CoMBiNATioN IN Resteaint of Tbadb— ^Missoubi Statute is 

WiTHOUT Application to IntkkstatE Commerce. 

The anti-trust statute of Missouri (Rev. St Mo. 1899, §§ 8965-8970) 
can hâve no application to a eontract for the sale of gppds to be mauu- 
factuted by the veudor In another state and delivered to the vendee in 
Missouri, because such a eontract ■ directly relates to Interstate Comfnerce, 
the régulation of which is within the exclusive authority of Congress. 

4. Same— Sherman Anti-Trusï Act— Contbact for Saie pli' Goods bt Mem- 

beh of Combination. 

The Act of July 2, 1890, c. 647, § 1, 26 Stat 209 [U, S. Comp. St 1901, 
p. 3200], known as the "Shermap Anti-Trust Act,"' does not Invalidate, 
or prévent a recovery for the breach of a collatéral eontract for the 
manufacture and sale of goods by : a member of a eombinàtion formed 
for th^ purpose of restralning Interstate trade in sviçh goods. 
{Syllabusby the Court) 

In Error to the Circuit Court of the United States, for the Eastern 
District of Missouri. ' 

Charles Cummings Collins (W. F. Carter, William T. Jones, and 
A. R. Taylor, on the brief), for plaintiiï in error., ' 

James C. Jones (Lon O. Hocker, C. P. Ellerbe, C. P. Ellerbe, Jr., 
and Frank A. Thompson, on the brief), for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and EOCH- 
REN, District Judge, , ,; 

VAN DEVANTER, Circuit Judge. The Highland -Glass Company, 
a Pennsylvania florporation, engaged in manufacturing glass in that 
State, received and accepted the following order for the manufacture 
and delivery of glass from the Hadley-Dean Glass Company, a Mis- 
souri corporation, carrying on the business of a jobber and dealer in 
glass at St Louis: 

"Book us with 200,000 sq. ft. Vs ribbed more or less subject to sizes and 
delivery as required at price 5c. sq. ft. eut to size St. Louis dellvery less 1% 
cash 10 days acct St L. World's ï^air bldgs. Aec't Mr. Torrence. Ack." 
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23,056 square feet of glass was manufactured, delivered, accRpted, 
and paid for under the contract so made. The Hadley-Dean Com- 
pany then refused to furnish spécifications for or to accept the re- 
maining 176,944 feet, although the Highland Company offered and 
was ready and wilHng to manufacture and deiiver the same as agreed. 
In an action in the Circuit Court to recover damages from the Hadley- 
Dean Company for its breach of the contract a verdict was directed 
in favor of the Highland Company for the différence between the 
cost of manufacturing and delivering the remaining glass and the 
contract price, and judgment was rendered on the verdict returned 
under that direction. The purpose in prosecuting the présent writ of 
error is to secure a reversai of that judgment. 

It is assigned as error that the court held that the order was for 
300,000 square feet of glass, more or less, the latter words having 
their usual signification, and rejected the defendant's contention that 
the order was for such an amount of glass as would be required by 
the défendant "to fulfill its contracts for glazing the St. Louis World's 
Fair Buildings." No référence to the existence of any such con- 
tracts or to the amount of glass required to fulfill them is made in 
the pleadings or in the évidence, and it is conceded that the question 
presented by this assignment is to be determined by an examination 
of the order alone. We think it was properly interpreted. The 
quantity of glass is expressed in the words "200,000 sq. ft, % ribbed 
more or less." The succeeding phrase "subject to sizes and delivery 
as required," merely reserved to the défendant the right to thereafter 
designate the sizes to which the glass should be eut and the times 
when it should be delivered. The still later phrase "acc't St. L. World's 
Fair bldgs.," while explaining the use to which the glass was to be 
applied, is, in point of place and grammatical arrangement, so com- 
pletely separated from the expression in respect to quantity that it 
could not well hâve been intended to qualify that expression. A more 
reasonable view of its purpose is that it was intended to give some 
indication of when the glass would be required and to apprise the 
plaintiflf of the necessity for promptly conforming to such 
directions as should thereafter be given for its manufacture and 
delivery. It was common knowledge that the time for the com- 
pletion of the World's Fair buildings was limited and that a failure to 
complète them within that time would resuit in serions inconvenience 
and loss. True the quantity specified is qualified by the words "more 
or less," but it is well settled that in a contract like this thèse words, 
unless supplemented by language giving them a broader scope, apply 
only to such accidentai or immaterial variations in quantity as would 
naturally occur in connection with such a transaction. Brawley v. 
United States, 96 U. S. 168, 172, 24 L. Ed. 622 ; Norrington v. Wright, 
115 U. S. 188, 204, 6 Sup. Ct. 12, 29 L. Ed. 366 ; Fine River Logging 
Co. v. United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164; 
Id., 32 C. C. A. 406, 89 Fed. 907. There is no such broadening lan- 
guage in the order. 

It is assigned as error that the damages were not measured by 
the différence between the market value of the glass and the con- 
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tract prîce, but the point may be dismissed vvith the statement that, 
under the established rule in this jurisdiction, and also in the state 
6î Missouri where the controversy arose, where a contract for the 
manufacture and delivery of goods is repudiated by the vendee before 
the goods are manufactured, the measure of the vendor's damages 
is the différence between the cost of manufacture and deUvery and 
the contract price. Kingman v. Western Mfg. Co., 34 C. C. A. 489, 
92 Fed. 486; Philadelphia, etc., Co. v. Howard, 13 How. 307, 344, 
14 L. Ed. 157; United States v. Speed, 8 Wall. 77, 84, 19 L. Ed. 449; 
Hinckley v. Pittsburg Steel Co., 121 U. S. 364, 7 Sup. Ct. 875, 30 
E. Ed. 967; Roehm v. Horst, 178 U. S. 1, 31, 20 Sup. Ct. 780, 44 L. 
Ed. 953 ; Black River Lumber Co. v. Warner, 93 Mo. 374, 388, 6 S. 
W. 310; Crescent Mfg. Co. v. Nelson Mfg. Co., 100 Mo. 325, 336, 
13 S. W. 503 ; Chagman v. Kansas City, etc., Ry. Co., 146 Mo. 481, 
508, 48 S. W. 646. 

There was some évidence tending to show that at the time of 
making the contract the plaintiff and others, not including the de- 
fendant, were in an unlawful combination to stifle compétition in the 
sale of glass and to arbitrarily increase its price, and because of this 
it is contended that in directing a verdict for the plaintifï the court 
failed to give efïect to the anti-trust statute of Missouri (Rev. St. 
Mo. 1899, §§ 8965-8970), and to the anti-trust législation of Con- 
gress (Act July 2, 1890, c. 647, § 1, 36 Stat. 209 [U. S. Comp. St. 
1901, p. 3300] ; Act August 27, 1894, c. 349, §§ 73-77, 28 Stat. 570 
[U. S. Comp. St. 1901, pp. 3202, 3203]). 

Of the State statute it is sufficient to say that it can hâve no appli- 
cation to the contract under considération without impinging upon 
the exclusive authoritv of Congress to regulate commerce among 
the several states. Raiîroad Co. v. Husen, 95 U. S. 465, 469, 24 L. Ed. 
527 ; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 E. Ed. 128 ; 
Schollenberger v. Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. Ed. 
49 ; Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 229- 
233, 20 Sup. Ct. 96, 44 L. Ed. 136; Stockard v. Morgan, 185 U. S. 
37, 22 Sup. Ct. 576, 46 L. Ed. 785. The contract was for the sale 
oî glass to be manufactured by the vendor in Pennsylvania and de- 
livered to the vendee in Missouri, and therefore directly related to 
Interstate commerce. Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, 246, 20 Sup. Ct. 96, 44 L. Ed. 136; Bement v. National 
Harrow Co., 186 U. S. 70, 92, 93, 22 Sup. Ct. 747, 46 L. Ed. 1058; 
Montague v. Lowry, 193 U. S. 38, 47, 24 Sup. Ct. 307, 48 L. Ed. 608. 

The act of Congress of August 27, 1894, is also without application 
because it is confined to combinations "between two or more persons or 
corporations either of whom is engaged in importing any article from 
any foreign country into the United States." 

The act of July 2, 1890, is what is popularly known as the "Sherman 
Anti-Trust Act," and déclares illégal "every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several states, or with foreign nations." 
That it does not render illégal or prevent a recovery upon this con- 
tract is shown by ConnoUy v. Union Sewer Pipe Co., 184 U. S. 540, 
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22 Sup. Ct. 431, 46 L. Ed. 679. In that case the plaintiff sought to re- 
cover the purchase price of sewer pipe sold by it to the défendant and 
the latter sought to défend on the ground that at the time of the sale 
the plaintiff was in an unlawful combination to restrain Interstate 
trade in sewer pipe. The court, after holding that the principles 
of the common law did not justify the buyer in refusing to pay for 
what he had bought and received, on the ground that the seller was 
in an unlawful combination with others to restrain trade in the article 
sold, said (pages 549, 550, of 184 U. S., page 435 of 22 Sup. Ct. [IG 
t. Ed. 679]): 

"The spécial défense based upon the act of Congress of July 2, 1890, c. 647, 
I 1, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], was also pi-opcrly rejected. 
• * * Much of what has just been said in référence to the first spetial 
défense, based on the common law, Is applicable t» this part of the case. If 
the contract between the plaintiff corporation and the other named corpora- 
tions, persons, and companies, or the combination thereby formed, was il- 
légal under the act of Congress, then ail those, whether persons, corporations, 
or associations, directly connected therewith, became subject to the penalties 
prescribed by Congress. But the act does not déclare illégal or void any sale 
made by such combination, or by its agents, of property it acquired or which 
came into its possession for the purpose of being sold — such property not 
being at the time in course of transportation from one state to aiiother or to 
a foreign country. ïhe buyer could not refuse to comply with his contract 
of purchase upon the ground that the seller was an illégal combination which 
might be restrained or suppressed in the mode prescribed by the act of Con- 
gress ; for Congress did not déclare that a combination illegally formed under 
the act of 1890 should not, in the conduct of its busines.s, become the owner 
of property which it might sell to whomsoever wished to buy it. 8o that 
there is no necessary légal connection bere between the sale of pipe to the 
défendants by the plaintiff corporation and the alleged arrangement made by 
it with other corporations, companies and firms. The eontracts under which the 
pipe in question was sold were, as already said, collatéral to the arrangement 
for the combination referred to, and this is not an action to euforce the terms 
of such arrangement. ïhat combination may hâve been illégal, and yet the 
sale to the défendants was valid." 

The contract for the sale of the glass being valid, it follows as a 
matter of course that an action lies for its breach. 

No error is disclosed by the record, and the judgment is affirmed. 



COLUMBUS RY. CO. v. PATTERSON. 

(Circuit Court of Appeals, Sixth Circuit. February 15, 1906.) 

No. 1,430. 

Dépositions — Geounds pob Exclusion — Clérical Erroes in CEETincATE. 
The fact that a notary public, in his certifîcate to a déposition tai^en 
before him, through a clérical mistake misstated the name of the witness, 
whose name was correctly given in the caption, and also signed his own 
name thereto, reciting that the signature was made by him instead 
of the witness under a stipulation attached which authorized him to sign 
the transcript of the shorthand notes which had been signed by the 
witness, is not sufficient to render the déposition inadmissible, where 
both parties were présent and examined the witness and no préjudice 
resulted from the error. 

[Ed. Note.— For cases in point, see vol. 16, Cent. Dig. Dépositions, §§ 
173, 183, 266-267.] 
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2. AppEAir— Resbbvat^on or Gbounds or RBvraw — Objections-^Admission of 
Déposition. .' ' 

An objection to theadmlsslbllity of a depositloii In a fédéral court, 
on the ground that It Is not shown that the witness Is at the time of 
trial without the reach of a subpœna, is waived if not made at the time, 
and wlU not be considered when made for the flrst time in the appellate 
court. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Thomas J. Keating, for plaintifï in error. 
D. F. Pugh, for défendant in error. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Tudges. 

SEVERENS, Circuit Judge. This is an action brought by Patterson 
against the Columbus Railway Company, a street railway company 
operatittg in the city of Columbus, to recover damages for a personal 
injury sustained by him, as he allèges, in conséquence of the négligence 
of the company in the management of one of its cars in not stopping 
while he was attempting to enter it as a passenger. Upon the issues 
made bythe answer, which denied the négligence charged to the de- 
fendant and alleged contributory négligence on the part of the plain- 
tifï, and by the replication of thé plaintiff to the latter charge, the 
cause was tried before a jury. A verdict for $3,100 in favor of the 
plaintifï was rendered, and judgment was entered accordingly. 

At the trial évidence was given :by both the parties upon both the 
issues above mentioned. The défendant, now plaintifï in error, offered 
in évidence a déposition of John H. King, who was the conductor of the 
car on or near which the plaintiiï received his injury, and who, in his 
déposition, described the circumstances of the accident. Upon ob- 
jection of counsel for the plaintiiï, the court excluded the déposition, 
and an exception to this ruling was saved by the défendant. This ex- 
ception is the only one which we now need to consider. The déposition 
was taken two months before the trial; but, as we infer from the re- 
marks of the court, it was not filed until the day before the trial. The 
statute of Ohio relating to the practice of taking dépositions pre- 
scribes that ail objections to dépositions, except those which go to 
the competency and relevancy of the évidence, must be taken before 
the trial; otherwise they will not be regarded. Rev. St. Ohio 1906, 
§ 5385. This provision is not unusual in législation and is obviously 
designed to prevent the party intending to use the déposition from 
falling into a trap on the trial when it is too late to extricate him- 
self by asking a postponement or other oppbrtunity for remedying the 
deftct. And the courts of the United States, without the aid of any 
statute, hâve recognized the force of the principle underlying such 
statutes, and required the observance of fairness and good faith by 
making seasonable objection to ail defects in matters of form or pro- 
cédure which do îlot affect the substantial rights of parties. Doane 
V. Glenn, 21 Wall. 33, 22 L. Ed. 476 ; Howard v. Mfg. Co., 139 U. 
S. 199, 11 Sup,.,Ct. 500, 35 L. Ed. 147; Bidd v. Allen, 149 U. S. 
481, 13 Sup. Ct. 950, 37 t. Ed. 819. 
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No objections had been filed. The objection made by plaintiff's 
counsel to the reading of the déposition \Vas that there "is no cer- 
tificate of the notary public certifying that such a déposition was 
taken, the name in the certificate of the notary public being 'John R. 
Patterson/ and the déposition being signed, 'Paul C. Martin, notary 
public, for and on behalf of John R. Patterson, as per stipulation ;' 
the name 'John H. King' nowhere appearing in the certificate or sig- 
nature." This last ground of objection imports nothing more than 
a clérical mistake in the use of names, as will be seen later on. It be- 
comes necessary to explain that the déposition was taken on notice, to 
the plaintiff's counsel stating that the witness John H. King was 
about to go out of the district and to a greater distance than 100 
miles from the place of trial, and that his deppsition was intended 
to be used upon the trial. At the time and place specified in the 
notice, counsel for the respective parties and the witness King ap- 
peared, and the déposition was taken before Paul C. Martin, a notary 
public. The caption states that what follows is the "dépositions of 
sundry witnesses in a cause * * * wherein James R. Patterson is 
plaintiff and the Columbus Raihvay Company is défendant, * * * 
to be read as évidence in behalf of the défendant on the trial of the 
aforesaid cause." Then appears the foUowing: "John R. Patterson, of 
lawful âge, being by me first duly sworn as hereinafter certified, de- 
poses and says as follows :" But no déposition of John R. Patterson 
follows, and the statement quoted is wholly inconsequential and inert. 

Thereupon, under an original entitling of the court and cause, the 
document proceeds as follows: 

"Déposition of Jobn H. King, talsen on the IStli day of April, A. D. 1903, 
at the law office of Martin & Martin, Springfield, Ohio, before Paul C. Martin, 
a notary public, of the county of Clark and state of Ohio, in the above entltlefl 
cause pending in the Circuit Court of the United States, for the Southern 
District of Ohio, Eastern Division. 

"Présent: F. S. Monnett, on behalf of plaintiff; H. J. Booth, on behalf 
of défendant" 

Then, before proceeding to take the déposition, the counsel agreed 
as follows: 

"It is stipulated by the parties that the déposition of the witness shall be 
taken in shorthand and the sténographie notes signed by him, and that the 
déposition shall be written out on typewriter and the transcrlpt signed by 
the notary public before whom the déposition was taken, which shall hâve the 
same etfect as if same were written out in loughand or typewritten, and 
signed by the witness himself ." 

The statement and déposition proceed as follows: 

"John H. King, being by me first duly sworn as hereinafter certified, de- 
poses and, says as follows: 

"Exanjined by H. J. Booth. 

"Q. 1. State your name, your âge, and your occupation. A. John H. 
King, thirty-nine, laborer." 

On cross-examination by plaintiiï's counsel, the first question put 
is : "When did you come to Springfield, Mr. King?" And in an exam- 
ination and cross-examination filling nearly 20 pages of the record, the 
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witness states with much particularity the détails of the accident and 
his own relations to it from being the conductor of the car. He also 
stated that he did not expect to rëmain in Ohio, but expected to leave 
that State within a week and go to Indiana. The déposition as ofifered 
was typewritten, and was not signed by the witness, but was signed 
by the person taking it as follows: 

"Paul C. Martin, Notary Publie, For and in belialf of John R. Patterson, 
As per. Stipulation." 

Then follows the certificate: 

"I, Pauï C. Martin, a notary public In and for the county and state afore- 
said, duly commissioned and qualifled, do hereby certify that the above- 
named witness, John R. Patterson, was by me flrst severally sworn to tes- 
tify the truth, the whole truth, and nothing but the truth, and that the 
déposition by him respectively subscribed as above set forth was reduced to 
writing by Marie Kelley, and also so written in the présence of the witness 
aforenamed respectively, and was subscribed by the said witness in my 
présence, and was taken at the time and place in the annexed notice specified 
and in accordance with the stipulations set forth at the beginning of this 
déposition. * * * 

"In witness whereof, I hâve hereunto set my hand and seal of office this 
21st day of April, A. D. 1903. 

"[Signed] Paul C. Martin, Notary •Public." 

In the certificate it is seen that the name of the witness is given as 
"John R. Patterson," instead of "John H. King," as it should hâve 
been, and this is the fault of the certificate. But no one concerned 
with the case could possibly hâve any doubt that the witness intended 
by this certificate was John H. King, who gave the déposition, and 
that the giving another name was a clérical blunder. The statements 
made at the end of the certificate and the référence to "the stipula- 
tion set fprth at the beginning of this déposition" show unmistakably 
the bond of connection between the certificate and the déposition. 
That being so, we think the court was in error in holding as it did 
that no déposition of the witness King had ever been certified by the 
notary. The identity of the witness was in nowise mistaken in con- 
séquence of naming him "John R. Patterson." 

Then as to the objection that the déposition was signed "Paul C. 
Martin, Notary Public, For and in Behalf of John R. Patterson, As 
per Stipulation." This, too, was a clumsy performance in stating that 
it was signed in behalf of the plaintiflf. But the notary was intending 
to sign the déposition in compliance with the stipulation as his réf- 
érence to it shows. And his signature performed the purpose of the 
stipulation — that is, of identifying the déposition in typewriting as the 
one which had been taken in shorthand ; and the language he appended 
was harmless. It is clear from the stipulation that it was intended 
that the shorthand notes only should be signed by the witness, and 
that the transcript thereof should be signed by the notary. The 
certificate states that the déposition as taken — that is, in shorthand — 
was signed by the witness. Thus every substantial requirement of the 
stipulation was complied with, and every requirement of the statute 
of Ohio (section 5280) in the statement of what facts shall be shown 
by the certificate was also fully complied with. We hâve gons 
through thèse facts quite fully in order to show our warrant for 
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thinking that the court below laid too much stress upon matters of 
form merely and too much disregarded the essential factors of the 
question. 

The laws of the states prescribing the manner of taiiing and re- 
turning dépositions de bene esse may be followed in suits prosecuted 
in the fédéral courts ; but the circumstances in which they may be used 
dépend upon the statutes of the United States whenever those 
statutes apply. By Act March 9, 1893, c. 14, 27 Stat. 7 [U. S. Comp. 
St. 1901, p. 664], it was provided: 

"That In addition to the mode of taking the dépositions of witnesses in 
causes pending at law or in equity In the District and Circuit Courts of the 
United States, it shall be lawful to taise dépositions or testimony of wit- 
nesses in the mode prescribed by the laws of the state in which the courts 
are held." 

But it is now urged that notwithstanding there may hâve been error 
in excluding the déposition on the ground stated in support of the 
objection, still the ruling may be supported on another ground not 
suggested by the counsel or by the court, which is that the défendant 
had not shown that the witness was then beyond the reach of the 
process of the court; and counsel argues that without such showing 
the déposition is without légal force or value as testimony and seems 
to suppose that it has no sanction or competency without the prelim- 
inary proof. But this is an erroneous view of the matter. It is true 
that the absence of the witness is a condition to the use of the dép- 
osition ; but the condition is for the benefit of the opposite party, 
which he can insist upon or not as he pleases. If he does not insist 
upon it, the court would not of its own motion exclude the déposition 
because it has not the quality of évidence. Or if the court entertained 
the idea that the condition of the competency of the déposition as proof 
was the absence of the witness, still the court might well assume that 
as matter of fact the witness was absent and that the other party 
knowing it, waived the proof. There can be no doubt that proof of 
the absence of the witness can be waived, as one may waive any 
other benefit or privilège which the law gives him. And it is a fa- 
miliar rule that when upon the trial of a cause a party rests an ob- 
jection upon a stated ground he cannot afterwards suggest some other 
ground for its support not brought to the attention of the court and 
opposing counsel at the trial. Especially is this so when the latent 
ground is one which could hâve been removed if it had been brought 
to view. A familiar illustration is ofïered when a copy of a deed or 
other written instrument is olïered in évidence. By a long-settled 
rule it is not admissible without proof that the original cannot be pro- 
duced. But if the other party makes no objection, or makes one 
which is not rested upon the ground that the original is not accounted 
for, he waives that ground of objection. So, if a deed is offered 
without proof of the signature, it cannot be received if the opposite 
party objects on that ground. But, if he objects on some other, he 
cannot afterwards say that the deed was incompétent for the reason 
that the signature was not proven. In 8 Encl. of Plead. and Prac. 
256, it is said: 
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"By limltlng an objection to the admlssioti of évidence to a parttcular 
ground, objections ôù^other grounds are walved. Tliere are tvvo reasons 
for requirlng counsel to state ttie grounds for objeetiona : First, to siiow 
to tlae trial judge the exact point on wiiicli tlie ruliug is asked, in, order 
tliat lie may act advigedly and not be misled; and, second, tUat the opixtsite 
party may hâve an opportunity to obviate the objection if it is well taken." 

And see Stebbins v. Duncan, 108 U. S. 32, 46, 2 Sup. Ct. 313, 27 h. 
Ed. 641, a very pertinent case, and Wood v. Weimar, 104 U. S. Y86, 
795, 36 L,. Ed. 779. And in 13 Cyc. 1011, it is said: 

"An objection to a déposition on the ground that the cause for taking the 
saine was not shown to exist at the time of the hearing wilj not be cons-id- 
ered when presented for the flrst tinae upon an appeal" — citing several cases 
f rom différent jurisdictions. 

The judgment must be reVersed, and a new trial awarded. 



BREESE V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit Fetruary 6, 1906.) 

No. 585. 

1. Indictment — Motion to Quash — Effect of Oeder Extendinq Time fob 

FiLINQ. ■ ^. 

By the practice prevailing In the fédéral courts in North Carolina, a 
motion to quash an indictment is reeogiilzed as a proper method of pre- 
senting matters outside of the record equaliy wlth a plea in abatement, 
and under such practice an order entered by -consent on the entry of a 
plea of not guilty, reserving to the défendant the right to talie advantage, 
on motion in arrest of judgment or for a new triai, of ail matters whlch 
could be taken advantage of on motion to quash or demurrer, gave him 
the right at a subséquent term, and even after triai and conviction, to 
file a motion to quash, on the ground that the grand jury which re- 
turned th^ indictment was not legally constituted. 

2. Grand Juet— Qualifications of Jueors— Noeth Carolina Statute. 

Under Code N. C. § 1722, as it stood in 1897, which required the county 
commissioners to sélect the jury list from "such persons only as hâve 
paid tax for the preceding year," as geueraily understood by the offlcers 
acting thereunder, and as inferentlally construed by tbe Suprême Court 
Of the State, only such persons as had paid ali of their taxes for the pre- 
ceding year vvere compétent tp serve as jurors or grand jurors. 

In Error to the District Court of the United States for the Western 
District of North CaroHna. 

For opinion below, see 131 Fed. 915. 

Charles A. Moore (Moore & RolHns, on the briefs), for plaintiflF in 
error. 

A. E. Holton, Dist. Atty. (A. H. Priée, Asst. U. S. Atty., on the 
brief), for the United States. 

Before GOFF, Circuit Judge, and WADDILL and McDOWELL, 
District Judges. 

McDOWEIyL, District Judge. The plaintiff in error, who will 
hereinafter be referred to as the défendant, was the président of a 
national bank in Asheville, N. C, and was on November 6, 1897, in- 
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dicted for alleged violations of section 5209, Rev. St. [U. S. Comp. 
St. 1901, p. 3497]. On that day, in pursuance of an agreement entered 
into by counsel for défendant and the then assistant district attorney, 
the following order was entered : 

"United States v. W. E. Breese. 

"Filed Nov. 6, 1897. 

"In the above entitled action it is ordered by the court that the défendant, 
t)ei!ig now arraigned, be and he Is now required to enter bis pleas to the 
indictœent in said cause and he does now plead not guilty thereto, but sueh 
plea shall not operate or hâve the effect to prevent him taking advantage 
upon motion in arrest of judgment or on a motion for a new trial of ail 
matters and things which could be taken advantage of by motion to quash 
or demurrer. Upon motion In arrest of jiidgment or for a new trial, ail such 
matters and things shall be heard and determined as if the same weve 
beiug heard upon motions Vo quash or demurrer. This order shall apply to 
any and ail other indictments pending in this court against the défendant. 

"Robert P. Dick, U. S. Judge. 

"Concurred in. Covington, Ass't U. S. Att'y." 

This cause was first tried in November, 1898, and the judgment 
against the défendant was ultimately reversed by this court. Breese 
V. U. S., 106 Fed. 680, 45 C. C. A. 635 ; Id., 108 Fed. 804, 48 C. C. 
A. 36. On the next trial the jury failed to agrée. And this happened 
again on the third trial. The last trial was commenced July 13, 
1904, and resulted in a verdict of guilty on certain counts in the in- 
dictment and a judgment that the défendant be imprisoned in the 
penitentiary at Atlanta for a term of seven years. 

At the trial held in March, 1902, the défendant moved to quash the 
indictment "for certain reasons contained in a plea and affidavits 
which are filed." The plea and afhdavit referred to do not appear in 
the record, nor does it appear that the motion was acted upon. In 
advance of the last trial the défendant filed a paper in the nature of 
both a plea in abatement and a motion to quash the indictment and 
certain affidavits in support thereof. This plea was demurred to, and 
the demurrer was sustained. The plea asserts, in brief, that one C. 
C. Phifer, one of the members of the grand jury that returned the 
indictment, was during the year preceding the finding of the indict- 
ment the owner of more than $100 worth of personal property, taxes 
on which had been properly assessed, and that he had not paid his 
taxes upon said property. Precisely similar statements are made also 
as to one W. H. Martin, another of the grand jurors. It is also 
alleged that défendant did not learn of the facts above mentioned, con- 
cerning Phifer, until February, 1902, and concerning Martin, until 
July ?, 1904. 

The affidavits which appear in the record are those of A. B. For- 
tune and W. H. Martin. Thèse affidavits were filed with and were 
treated as parts of the plea in abatement. The affidavit of Martin is 
to the efïect that he was assessed with personal property and real es- 
tate taxes for the year 1896, and that he had not paid any of said 
taxes at the time he served as a grand juror. The affidavit of 
Fortune, register of deeds for Buncombe county, and ex officio 
clerk of the board of countv commissioners, is to the effect that Mar- 
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tin was returned as insolvent, and that the tax collector was allowed 
a crédit for the amount of personal property taxes assessed against 
iaim. Martin's real estate was sold under mortgage about February 
», 1897, and the purchaser at a subséquent date not set out paid the 
^xes thereon for 1896. 

The trial court in sustaining the demurrer to the plea in abatement 
icserved the right to finally décide the question on motion to be 
made after verdict of guilty, should such verdict be returned. And 
dfter the verdict was returned the défendant renewed the motion to 
quash the indictment. This motion was overruled, and this action of 
the court was duly excepted to. 

The objection to the two grand jurors is founded upon section 
1722, Code N. C, as amended, which reads as foUows: 

"The commlssioners for the several counties, at their regular meeting on 
the first Monday of June, In each year, shall cause their clerlîs to lay before 
them the tax retums for the preceding year for their county, from which 
they shall proceed to sélect the names of such persons only as hâve paid 
tax for the preceding year and are of good moral character and of sufflcient 
Intelligence." 

The first question presented for considération is whether or not 
the objection was presented in due time. The rights of the défendant 
in this respect are governed by the order of November 6, 1897. If 
it were a fact that under the practice of the fédéral courts in North 
Carolina in criminal causes a motion to quash could only be made for 
errors apparent from the record, we should be constrained to hold, 
as urged by counsel for the government, that the intent of that order 
was merely to save to the défendant the right to raise subséquent to 
the plea of not guilty sudi objections as are ordinarily raised by de- 
murrer. But there seems to be no doubt but that a motion to quash 
has long been recognized in the fédéral courts in that state as a 
method of making objections dehors the record equally as proper 
as a plea in abatement. U. S. v. Kilpatrick (D. C.) 16 Fed. 765. 
And under the common-law practice in the state courts of North 
Carolina it appears that the motion to quash for objections dehors 
the record was used as well as pleas in abatement (State v. Hay- 
wood, 94 N. C. 847; State v. Gardner, 104 N. C. 739, 10 S. E. 146), 
prior to the enactment of the statute (Code, § 1741) requiring that 
exceptions to grand jurors be taken by motion to quash the indict- 
ment. However unwise it may haye been on the part of the prose- 
cution to consent to such an order, it seems to us beyond dispute that 
the défendant was solemnly and beyond recall given the right to make 
any objection that could be made by motion to quash on a motion in 
arrest of judgment or on motion for a new trial. In other words, 
the right to make objections which regularly must be made in ad- 
vance of plea of not guilty was saved to the défendant until after an 
adverse verdict. 

As above intimated, a plea in abatement is one of the proper 
methods in the fédéral courts in North Carolina of raising objections 
to the qualifications of the grand jurors who returned the indictment. 
U. S. V. Kilpatrick, supra ; Crowley v. U. S., 194 U. S. 461, 24 Sup. 
Ct. 731, 48 i. Ed. 1078. In filing the paper now under considération, 
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whether treated as plea in abatement or a motion to quash, in advance 
of the last trial, we think the défendant properly raised for décision 
the question next to be considered, and we must now consider the 
validity of the objection to the jurors. 

As the question as to the qualification of the two grand jurors was 
raised in proper manner and in due time, the ruling of the trial court 
thereon is subject to review, and for error in deciding such question 
adversely to the défendant this court must reverse. Crowley v. U. 
S-, supra. Reading the plea in abatement and the two affidavits to- 
gether, and they were thus treated in the lower court, the only con- 
tention that can be made in support of the proposition that Phifer 
and Martin were qualified grand jurors is as foUows: There is no 
allégation that Martin was not assessed for 1896 for capitation 
tax, or that he had not paid this tax. As to Phifer, it is not 
alleged that he had not been assessed with and had not paid both 
his poil tax and real estate taxes. The contention of the governiuent 
is that a mère failure to pay a part of the taxes assessed against a 
juror does not disqualify him. The defendant's contention is that a 
juror must hâve paid ail the taxes properly assessed against him in 
order to be qualified. 

To our surprise we hâve been unable to find that this question has 
ever been presented to, and expressly decided by, the Suprême Court 
of North Carolina. If the contention of the défendant be Sound, it 
must at least be said that the language used in section 1732, supra, 
is not as happily chosen as might be. In strictness a citizen who has 
paid his capitation tax, although delinquent in the payment of sundry 
other taxes assessed against him, is one who has "paid tax." How- 
ever, we hâve been led to the conclusion that the intent of the Légis- 
lature in enacting section 1723 was as is contended by counsel for 
the défendant; and that a failure to pay any part of the total as- 
sessment is, under such circumstances as we hâve hère, a disqualifi- 
cation. 

The statute in question requires the clerks of the boards of county 
commissioners to lay before them "the tax returns for the preceding 
year." So far as we hâve been enabled to discover, there is no statute 
requiring the tax collectors to make a "tax return" showing the names 
of the taxpayers. Where the tax collector desires crédit for taxes 
assessed against insolvents he must return a list of such insolvents. 
But we hâve found no provision requiring a return of a list of citi- 
zens who hâve paid ail or a part of the taxes assessed against them. 
In practice, as we are led to believe, the statute in question is in 
great measure disregarded by the boards of county commissioners. 
But, when a question arises before the board as to the qualifications 
of a citizen for jury service in respect to the payment of taxes, the 
tax collectors' receipt books are referred to. If the citizen has paid 
ail the taxes for the preceding year, the receipt will hâve been de- 
livered, and the stub (showing the name of the taxpayer, the amount 
paid, and the date of payment) will alone remain in the book. If 
the citizen has wholly failed to pay his taxes, the unsigned receipt 
will still be in the book; and, if he has paid part only of the taxes 
assessed against him^ a crédit for such part is indorsed on the 
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stub, but the receipt is left in the book. So far as we hâve been 
able to acquire information, we are led to believe that the practice 
of the boards is, in so far as they regard the statute, to leave on the 
jury Usts only the names of citizens fourid on' the stubs, ïrom which 
receipts in full hâve been detached. In other words, although we re- 
gard such investigation as we hâve been able to make as far from con- 
clusive, it would seem that- the statute is in practice construed as ex- 
cluding from jury service ail citizens except those who hâve paid 
taxes in full. 

In 1899 (Acts 1899, p. 901, c. 729 ; Révisai of 1905, § 1957) sec- 
tion 1722 of the Code was amended so as to read as foUows: 

"The board of county commissioners for the several eounties at their reg- 
ular meeting on the first Monday In June, in the year 1905, and every two 
years thereafter, shall cause their clerlis to lay before them the tax returns 
of the preceding year for their county, from which they shall proceed to sélect 
the names of ail such persons as hâve paid ail the taxe^ agsessed against 
them for the preceding year. A llst of the names thus selected shall be 
made out by the clerlj of the board of commissioners and shall constitute 
the jury list, and shall be preserved as such." 

We are not able to draw a satisfactory conclusion based on the 
changes in the statute made by this amendment. There is no pre- 
amble, nor is there in the act of 1899 any statement of the reasons for 
enacting the amendment. From the case of State v. Peoples, 131 N. 
C. 784, 42 S. E. 814, it may possibly be inferred that the boards of 
county commissioners in some of the eounties made a practice of ex- 
cluding ail negroes from the jury lists. And it is at least possible 
that the sole reason for the amendment was to make an end of this 
practice. Under the amendment the boards can no longer reject citi- 
zens on the ground that they are not "of good moral character and of 
sufficient intelligence." And it is required that the boards shall sé- 
lect the names of ail such persons as hâve paid "ail the taxes assessed 
against them for the preceding year." If such was the only purpose 
of the amendment, it would seem not improbable that, in changing the 
language from "hâve paid tax," to "hâve paid ail the taxes assessed 
against them," the Législature did not intend to change the law in 
this respect, but merely intended to repeat the language of the old 
statute, and thus furnished an indication of the commonly accepted 
construction of that statute. However, this reasoning may be er- 
roneous, and is certainly very far from being conclusive. 

The Suprême Court of North Carolina bas in many cases (some 
only of which are now before us) referred to the statute in force 
when the indictment at bar was returned, and in numerous instances 
it is paraphrased, as if it read "such as hâve paid their taxes." See 
Lee V. Lee, 71 N. C. 144 : " * * * Moral and intelligent men, who 
hâve paid their taxes the preceding year." State v. Wincroft, 76 N, C. 
38 : "A juror was challenged because he had not paid his taxes." State 
v. Eddens, 85 N. C. 524 : "On looking at the statute, * * * which 
is the only one that prescribes the qualifications of jurors for the 
superior court, we find that they are required to be such as hâve paid 
their taxes for the year preceding that in which they may be drawn, 
and as are of sufficient intelligence and good moral character." State 
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V. Carland, 90 N. C. 673 : "They are not taies jurors, who are rc- 
quired, not only to be freeholders, but to hâve paid their taxes for 
the preceding year, as is required of jurors on the original panel." 
State V. Hargrave, 100 N. C. 485, 6 S. E. 186 : "The juror challenged 
was on a like footing, as to the payment of taxes, with regular jurors. 
He had paid taxes for the fiscal year 1886." State v. Davis, 109 N. 
C, 781, 14 S. E. 56: "The cause was tried August term, 1891. The reg- 
ular jurors were, therefore, drawn from the list revised by the com- 
missioners at their session on the first Monday in Septeniber, 1890. 
They could not then hâve thrown out a juror for 'not having paid his 
taxes for the fiscal year ending June, 1890.' " State v. Fertilizer Co., 
111 N. C. 659, 16 S. E. 331: "The motion to quash * * * was 
in apt time, and it being admitted that three of the grand jurors had 
failed to pay their taxes for the year 1890, * * * there was no 
error in granting it." State v. Perry, 123 N. C. 1020, 1021, 29 S. E. 
384: "The judge, before the grand jury is impaneled, always asks 
(or should do so) if any of them had failed to pay their taxes for 
the preceding year. * * * if any respond afifirmatively they are 
stood aside." See, also, State v. Haywood, 94 N. C. 847. 

As the question we hâve under considération was not involved in 
any of the foregoing cases, the expressions quoted furnish, of course, 
insufficient authority for holding that the expression "paid tax" 
means "paid ail his taxes." But the language above quoted has cer- 
tainly some tendency to support the contention that the statute has 
been thus understood by the Suprême Court of North Carolina. 

In the case of State v. Heaton, 77 N. C. 505, the opinion was writ- 
ten by Judge Bynum. The following is ail that is said concerning 
the qualification of a grand juror objected to on the ground of non- 
payment of taxes: 

"Upon the arraignment of the defenclfint, he flled a plea in abatement, 
alleglng that George N. Harris, one of the 12 grand jurors who found the in- 
dictment, was disqualified beeause he had not paid tax for the preceding 
year, as required by Code Civ. l'roc. § 229. Upon this plea, an issue was 
made by the state, upon the trial of which It appeared In évidence that the 
juror had paid a part of sald tax, and that the sherifC was enjoined by an 
action from coUecting the resldue of the tax for that year, of this juror and 
other cltizens of the county, and that the Injunction was not vacated until 
after the time for collecting the tax of that year had expired, and that in 
fact the resldue of the tax had not been paid at the time of the trial. Upon 
this State of facts, the court held that Harris was a compétent juror. We 
concur in that opinion. 

"It does not appear at whose instance the injunction was obtalned, but 
suppose it had extended to ail the taxpayers, and that In conséquence none 
had paid the tax of the preceding year. Could it be held that this failure 
operated as a suspension of the criminal law of the state? The statute must, 
If possible, receive a reasonable construction not inconsistent with the public 
welfare. The failure to pay the tas was not the juror's voluntary act. but 
was eaused by the act of the court In suspending its collection. It nowhere 
appears but that the juror was able, ready, and willing to pay the tax. and 
in fact he had paid ail that the law, as then administered, required him to 
pay." 

The fact that the admitted part payment of his taxes by the grand 
juror is not held by Judge Bynum to be the reason for holding the 
juror to bave been qualified is, by inference at least. strongiy in 
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support of the view that, under ordinary circumstances, the payment 
of ail the taxes properly assessed is requisite. In fact, in the absence ot 
a décision in a case in which the point now under considération ha s 
been expressly raised and passed upon, we are inclined to give tho 
inîerence drawn from the Heaton Case very great weight. In pre- 
scribing the quaUfications of jurors there is something to be said in 
favor of the citizen who has paid only a part of the taxes assessed 
against him over -the citizen who has paid no taxes. But, as the 
former may hâve performed only in very small part his full duty, 
it is clear that the intent may hâve been to make eligible only such 
citizens as had paid ail the taxes properly assessed against them. If 
such was the intent in enacting section 1732, the language employed, 
as has been said, is not particularly apt. But, on the other hand, if 
the intent was to qualify citizens who had paid only some one item of 
the total assessment, the language of the statute is again ill adapted 
to express such intent. Much more clearly would such intent hâve 
been expressed if the language had been "such persons only as hâve 
paid any tax for the preceding year." 

Having reached the conclusion that the two grand jurors were not 
qualified, and that the objection was made in due time, it is unneces- 
sary that we consider the remaining assignments of error. The judg- 
ment of the trial court will be reversed, and the cause rèmanded for 
the entry of judgment in accordance with this opinion. 

Reversed. 



CARTER, WBBSTER & CO. v. UNITED STATES. 
(Circuit Court of Appeals, Fourtli Circuit Februavy 6, 1906.) 

No. 608. 

1. CusTOMS DuTiES — Classification — Embboidered Hosiert. 

The proviso in paragraph 339, Schedule J, § 1, Tarlff Aet July 24, 
1897, c. 11, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1662], prescriblng tliat 
no embroidered wearing apparel, etc., "shall pay duty at a less rate than 
that imposed in any scliedule , * * * upon any of tlie embroideries 
of the materials of which such èmbroidery is composed," Is not restricted 
to the articles previously enumerated in the same paragraph, but ex- 
tends to other portions of the act. Sillc-embroidered eotton hosiery Is 
therefore dutiable at the rate applicable to silk embroideries, when such 
rate exceeds that provided for eotton hosiery In paragraph 318, Schedule 
I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1660.] 

2. Same — Spicinc Désignation. 

Wlth respect to embroidered hosiery, the provision In paragraph 339, 
Schedule J, § 1, Tarife Act July 24, 1897, c. 11, 30 Stat. 181 [U. S. Comp. 
St. 1901, p. 1662], for "wearing apparel * • * embroidered in any 
manner by hand or machinery, * • * composed wholly or In chief 
value of flax, eotton, or other vegetable flber, » * * and not else- 
where specially provided for," is less spécifie than the provision in para- 
graph 318, Schedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1660], for 
"stockings, hose and half-hose * * * composed of eotton or other 
vegetable fiber." 

3. Statutoby Construction — Scope of Peoviso. 

Whlle ordinarily a proviso Is to be strictly construed and held con- 
fined to what précèdes it, yet, when manif estly Intended to be applied 
generally to the entire act, it must be so treated and construed. 
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Appeal from the Circuit Court of the United States for the District 
of Maryland. 

For décision below, see 137 Fed. 978, affirming a décision of the 
Board of United States General Appraisers, wliich had affirnied the 
assessment of duty by the collector of customs at the port of Balti- 
more. Note G. A. 4,721 (T. D. 23,357). 

This was an appeal by the importers from a décision of the Circuit Court 
of the United States for the District of Maryjand sustaining the décision 
of the Board of United States General Appraisers as to the proper dutiea 
collectible upon certain merchandise imported by them per vessel Karl- 
sruhe, January 5, 1901, and subject to duty under the provisions of "An 
act of Congress to provide revenue for the government, and to encourage 
the industries of the United States," approved and which toolc effect July 
24, 1897. The importation which was the subject of the protest and the sub- 
séquent décision of the Board of General Appraisers, and of the Circuit 
Court for the District of Maryland, Is thus described in Exhibit D : "Certain 
hose and half-hose of cotton in open work or lace efCects, and having em- 
broidered upon them dots or other designs In colored eilk thread." The con- 
troversy between the importers and the government was as to whether the 
importation was dutiable under the provisions of paragraph 318, Act July 24, 
1897, c. 11, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1660], as is contended by 
the former, or under those of the proviso to paragraph 339, 30 Stat. 181 [U. 
S. Comp. St 1901, p. 1662], as is contended by the latter. 

Those paragraphs, in so far as they are applicable or important to be 
considered, read as follows: 

"318. Stockings, hose and half-hose, selvedged, fashioned, narrowed, or 
shaped wholly or in part by knitting machines or frames, or knit by hand, 
Including such as are commercially known as seamless stockings, hose and 
half-hose, and clocked stockings, hose or half-hose, ail of the above composed 
of cotton or other vegetable flber, finished or unflnished. * * * " 

"339. * * * Bmbroideries, and ail trimmings, including braids, edg- 
Ings, insertings, flouncings, galloons, gorings and bands ; wearing apparel, 
handkerchlefs, and other articles or fabrics embroidered in any manner by 
hand or machinery, whether with a letter, monogram, or otherwise; * • 
ail of the foregoing composed wholly or in chief value of flax, cotton or other 
vegetable flber, and not elsewhere specially provided for in this Act, whether 
composed in part of india rubber or otherwise, sixty per centum ad valorem : 
Provided, that no wearing apparel or other textile fabric, when embroidered 
by hand or machinery shall pay duty at a less rate than that imposed in any 
schedule in this Act upon any of the emhrotderies of the materials of which 
such enthroidery is composed." fltalics ours.) 

Under paragraph 318 a sneciflc duty is levied upon each dozen pairs im- 
ported, the duty varying with theprice per dozen pairs, and in addition thereto, 
an ad valorem duty is Imposed. Upon some of the grades of half hose, the 
provisions of paragraph 318 would impose a duty in excess of the 60 per 
cent, ad valorem duty levied by the collector on this importation, but It Is 
adraitted that in the case at bar the duty provided by paragraph 318 is less 
than 60 per cent, ad valorem. 

The assignments of error relied upon by the appellants are as follows: 
"First. In that the said court held that the merchandise in suit was dutiable 
at 60 per cent, ad valorem under paragraph 339 of the tarifif act of July 24. 
1897. Second. In that the said court held that said merchandise was not 
dutiable under paragraph 318 of said tarife act. Third. In that the said 
court held that said merchandise was not specifically provided for in para- 
graph 318 of said tariff act. Fourth. In that the said court held that said 
merchandise was more specifically or aptly described in paragraph 339 of 
said tariff act than in paragraph 318 of said act. Fifth. In that the said 
court did not hold that said merchandise was classiflable and dutiable, either 
directly, or by similitude, at the appropriate rate under paragraph 318 of 
said tarife act, according to value per dozen pairs. Sixth. In that the saVd 
143 F.— 17 
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court did not hold thatsaid merchandlse was classiflable and dutlable as 
clalmed by the Importera either direetly, or by similitude, at 30 per cent 
ad valorem under paragraph 317 o£ said tarlff act. Seventh. In that tbe 
said court afflrmed tlie décision of thè Board of General Appraisers. Eighth. 
In that the said court did not reverse the décision of the Board o£ General 
Appraisers, and sustain the protests." 

J. Stuart Tompkins (Hatch, Keener & Clute, on the brief), for im- 
porters. 

John C. Rose, U. S. Atty. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LERj District Judges. 

KELLER, District Judge (after making the foregoing statement). 
This case dépends upoii the proper construction and application of the 
proviso contained in paragraph 339 of the tariff act of July 24, 1897, 
and it was admitted in argument that, if that proviso was applicable 
to other schedules in the act than those contained in paragraph 339 it- 
self, the appellants could not win this case; but it was strenuously 
contended that the opération of this proviso was limited entirely to 
the things mentioned in that paragraph. We will hereinafter discuss 
the purpose and efïect of this proviso. 

The appellants contend with force and eiïect that the commercial 
classification in paragraph 318 (and also 317) is more apt, spécifie, and 
definite, as applied to the articles embraced in this importation, than 
that found in the body of paragraph 339, and hence that the provi- 
sions of paragraph 339 cannot provide the duty to be imposed. This, 
we think, may at once be conceded, and, as the government contends 
that paragraph 318 is applicable to half hose embroidered, whenever 
the duties imposed by that paragraph exceed 60 per cent, ad valorem, 
it would be very inconsistent to hold that paragraph 318 specifically 
describes embroidered half hose of one cost value, and does not so 
describe the same article having another cost price. We hâve no 
hesitancy, then, in holding that the provisions of the body of paragraph 
339, eo nomine, do not apply to this importation, and, in so far as 
the opinion of the district judge holds that they do so apply, his 
opinion is disapproved for the reasons hereinbefore given. Were par- 
agraph 339 denuded of its proviso, we would, we think, be bound to 
hold that this importation would be dutiable under the provisions of 
paragraph 318. 

This brings us to consider the proper interprétation and effect of 
the last clause embodied in paragraph 339, which reads as follows : 

"Provided, that no wearing apparel or other article or textile fabrlc, when 
embroidered by hand or machinery shall pay duty at a less rate than that 
imposed in any schedule of this act upon any of the embrolderies of the 
materials of which such embroidery Is composed." 

It is familiar doctrine that a proviso is to be strictly construed, and 
that it should be confined to what précèdes it, unless it clearly appears 
to hâve been intended to apply to other matters a,lso. Endlich Interp. 
of Stats. § 186; Suth. St. Const. § 233; Potter's Dwarris, 272; Boston 
Safe Deposit & Trust Co. v. Hudson, 68 Fed. 760, 15 C. C. A. 651, 
but it is equally fundaméntal that, when by the terms of the proviso 
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it manifestly appears it was intended to apply generally to the entire 
act, it must be so treated and construed. In Georgia R. & Bkg. Co. 
V. Smith, 128 U. S. 174, 9 Sup. Ct. 47, 32 L. Ed. 377, it was said that 
the gênerai purpose of a proviso is to except the clause covered by it 
from the provisions of a statute, or to qualify the opération of the 
statute. But the word "provided" is often used "as a conjunction to 
an independent paragraph." 

The clear gênerai purpose of this clause is to provide, by référence, 
a minimum duty upon wearing apparel and other articles or textile 
fabrics when embroidered. The purpose of the paragraph to which 
it was attached was to provide a duty upon vegetable fiber embroider- 
ies, etc., and wearing apparel, etc., composed wholly or in chief value 
of vegetable fiber, embroidered, and not otherwise specially provided 
for. That the proviso cannot be limited to the articles named in the 
body of the paragraph is, we think, apparent upon a careful reading 
of both. 

It is to be observed that the "wearing apparel," and other "articles 
or fabrics" mentioned in the body of the paragraph, are confined to 
such as are "composed wholly or in chief value of flax, cotton or other 
vegetable fiber and not elsewhere specially provided for in this act"; 
but the language of the proviso is not thus restricted. It enacts that 
"no wearing apparel or other article or textile fabric, when embroidered 
by hand or machinery, shall pay duty at a less rate than imposed" 
tipon embroideries of the material used in the embroidery. This man- 
ifestly extends far beyond the body of the paragraph and applies to 
textile fabrics, of whatever material composed, when embroidered. 
That this is a correct interprétation of the extent of this proviso was 
substantially held in Thomas v. Wanamaker, 129 Fed. 92, 63 C. C. A. 
594, in which the Circuit Court of Appeals for the Third Circuit 
adopted the opinion of the Board of General Appraisers. In that case, 
which involved an importation of wool robes embroidered in silk, one 
of the contentions of the importer was that the conjoint provisions of 
the proviso to paragraph 339 and paragraph 390 (30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1670] ) should govern in fixing the duty upon the 
importation, but it was held by the board that thèse provisions pre- 
scribe merely a minimum rate of duty upon such merchandise, whicl 
is much less than that imposed by paragraph 369, 30 Stat. 184 [U. S. 
Comp. St. 1901, p. 1667], which latter was found applicable to the case. 
The décision, however, shows that, had the conjoint rate been higher 
than that fixed by paragraph 369, the proviso to paragraph 339 would 
hâve been applicable to wool robes embroidered in silk. 

The appellants hâve argued that the application of this proviso is 
much restricted as compared with that found in paragraph 373 of the 
tarifï act of October 1, 1890, c. 1244, 26 Stat. 594, which was sub- 
stantially like this except that it embraced the phrase, "Whether spe- 
cially or otherwise provided for in this act." We are not impressed 
by the argument, and are inclined to the belief that the proviso means 
as much with this language omitted as it would with the language 
retained. However, we are not called upon to décide that. Had 
paragraph 318 contained the spécifie désignation "embroidered" among 
its terms, it would hâve been directly necessary for us to pass upon 
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this question, but în the absence qî such spécifie word în paragraph 
318 we do not think it necessary to do so. In view of our holding 
as to the gênerai character of the proviso to paragraph 339, it is un- 
necessary for us to consider the assignments of errors separately. 

Holding, as we do, that it is not the body of paragraph 339 that is 
applicable to fîx the duty upon this importation, but the proviso there- 
to, we must look for the amount of duty imposed to the proper sched- 
ule to which référence is made by that proviso. The record shows 
that the material of which the embroidery upon this importation is 
composed is "colored silk thread." We must, therefore, look to the 
schedule for silk embroideries to détermine what rate is applicable in 
this case. This is found in paragraph 390, and imposes on silk em- 
broideries a duty of 60 per cent, ad valorem. 

It is a coïncidence that the duty imposed by paragraph 390 is the 
same as that imposed in the body of paragraph 339, but this coïnci- 
dence should not be allowed to blind one to the fact that paragraph 
339 (that is, the body of it) is not in any way applicable to the case. 
Had the embroidery upon the importation been of cotton, or other veg- 
etable fiber, then, indeed, paragraph 339, by référence from the pro- 
viso, would hâve been applicable. 

The purpose and effect of the proviso to paragraph 339 is similar 
to that of the proviso to paragraph 373 of the act of October 1, 1890, 
in construing which the Circuit Court of Appeals for the Second Cir- 
cuit said: 

"Thus an article of wearlng apparel, of whatever material composed, which 
is embroidered in sillî, shall not pay a less rate of duty than that imposed on 
silk embroideries." In re Schefer, 53 Fed. 1011, 4 0. C. A. 153. 

We hold that the importation is dutiable under the minimum proviso 
contained in paragraph 339, by référence to paragraph 390, and, as 
the Circuit Court reached the correct conclusion as to the amount of 
duty to be levied, its conclusion in that regard is affirmed; but, in so 
far as the opinion of the court seems to hold that the importation is 
dutiable under the provisions of the body.of paragraph 339, its findings 
are disapproved. 

The proper basis for the levy of the minimum duty applicable to 
"hose and half-hose of cotton in open work or lace eflfects, and having 
embroidered upon them dots or other designs in colored silk thread," 
is the proviso to paragraph 339 by référence to paragraph 390, as 
hereinbefore mentioned. 

Affirmed, 



HASTING V. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 620, 

1. Eailecads— Injubt o» Pebson bt Movihg Tbaitt— Statote Relating to 
Ceossings. 

Civ. Code S. C. 1902, §§ 2132, 2139, prescribing the duties and liabilities 
of railroad companies in running trains over highway crossings, as con- 
striied by the Suprême Court of the state, can be invoked in an action 
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to recover for a Personal In^ury only where the Injury occurred at a 
Crossing and by reason of a collision with a train. 
2, Same — Action foe Injuby to Tbespassee — Actionable Négligence. 

Plalntiff's intestate, a boy eight years old, flnding a highway cross- 
ing obstructed by cars of défendant railroad company, walked to the 
station platform, 40 or 50 feet from the crossing, and stepped from it 
to the platform of a car standing on a side traek, and while thereon the 
car was struck or moved by an engine engagea in shifting cars on the 
side traek, and he was thrown under the moving cars and killed. His 
présence on the station platform or car was not known to any of de- 
fendant's employés. Held, that he was a trespasser, to whom défendant 
owed no duty, except that of not willfully, wantonly, or intentionally 
Injuring him ; and that the direction of a verdict for défendant, on the 
ground that no négligence rendering it liable for the death was shown, 
was justifled. 

[Ed. Note.— For cases in point, see vol. 41, Cent. Dig. Kailroads, §§ 
1238, 1239, 1367.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

Jos. A. McCollough, for plaintiff in error, 
C. P. Saunders, for défendant in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

PURNELL, District Judge. Paul Hasting, an infant, son of the 
plaintifï, eight years old, was killed at Welford, S. C, a station on 
the Une of the defendant's road, by being thrown from the platform 
of a shanty or caboose car and run over in the yard of the défendant 
while the défendant was engaged in shifting and coupling cars. 

The complaint allèges that the deceased was going from his home 
to an orchard of his father's, and in order to do so it was necessary for 
him to cross the traek of the défendant where the public highway or 
Street infersects the same. When he arrived at this point he found 
the highway blocked with cars, and it so remained for an unreason- 
able and unlawful length of time, and the deceased being induced 
by the conduct of the défendant company, or its agent, attempted to 
cross from the platform of the station to the platform of the shanty 
car, and, while he was so doing, the défendant, in a careless and 
négligent manner, backed its engine against a Une of cars connected 
with the said shanty car with such force as to throw the deceased 
from the platform to the traek and under the wheels of a car, and the 
négligence of the défendant consisted in the unlawful blocking of 
the public highway with its cars, and the failure of the company to 
furnish a lookout to warn persons attempting to cross the traek at this 
station, and the failure to ring the bell or sound the whistle or to 
give any warning before moving the cars. 

The foUowing facts appear by the testimony: On the day alleged, 
the défendant was engaged in shifting cars at Welford, S. C, with 
an engine of one of its freight trains. In doing this it was necessary 
for it to move the engine from the main Une to the side traek, on 
which several freight cars, including the shanty car, were standing. 
In going back into the side traek, and in undertaking to couple 
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cars there, it shoved some of the cars back, striking and moving the 
shanty car on the platfortn of which the deceased was standing. In 
shifting from main line to side track the noise made by the 
engine was heard by persons at somé distance from the track. In 
moving thèse cars it used due care, coupHng them in the ordinary 
and usual way. Deceased left the street in the town of Welford, 
walked down to the dépôt of the défendant, fînding the cars across the 
Street, and, without waiting for them to move, at once left the street 
or highway and entered upon the dépôt platform of the défendant, 
and at a point 40 or 50, feet away from the highway undertook to 
cross over by stepping from the dépôt platform to the shanty car. 
While he was on the platform of the dépôt going towards the shanty 
car, the engine which was doing the shifting was in sight and hearing 
of the deceased and others. Just before, and as he was about to 
step from the platform to the shanty car, a negro standing on the 
platform warned him and told him not to do so, tfelling him to corne 
back. The deceased, instead of heeding the warning, made a mouth 
at the negro, left the dépôt platform, and entered on the shanty car. 
Tmmediately after he had done so, the engine, in coupling the cars, 
shoved or moved this shanty car, and the deceased, who was standing 
on its platform, fell off, and the wheels of the car ran over him, 
inflicting injuries from which he died. 

The testimony also shows that none of the employés of défendant 
had any knowledge that the deceased was on or about the dépôt or 
cars. There is no allégation of willfulness and wantonness or of 
the earning çapacity of deceased, nor was there any testimony intro- 
duced tending to show such facts. His honor, the presiding judge, 
directed a verdict for the défendant, from the judgment based thereon 
plaintifï appealed. 

There was no error in the trial judge directing a verdict, if, after 
the testimony, the court was, as stated in the record, "of thç opinion 
that there is no sufficient proof of négligence to sustain a verdict and 
it' [the court] would set aside any verdict that is rendered." The 
courts of the United States hâve so often decided this question that 
it seems useless to cite authorities which were collated by this court 
in an appeal from the same district as the case at bar, at the last 
term of this court, in Turnbull v. Ross et al., 141 Fed. 649. It may 
be taken as settled law. Of course, the action of a trial judge in 
directing a verdict is subject to review, but error in so doing must 
be plainly pointed out. Appellate courts will not lightly set aside a 
verdict directed by a trial judge who has heard the wlïole case and 
thus expressed his deliberate opinion that either party is not entitled 
to a verdict. Many of the exceptions in the record appear to be 
. based on a diiïerent view of the law as to the duties of a trial judge. 
This erroneous view of the law is expressed in nine paragraphs of 
the bill of exceptions, or nine exceptions. 

The statement of the trial judge is not based on the question of 
contributory négligence, which is interjected into the briefs and argued 
at length. It is held by many of the courts, as cited in Pierce on 
R. R., 338, and note, that the négligence of parents in allowing 
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children of tender years to wander unattended upon a raîlroad is 
contributory négligence wliich will defeat an action by the parents. 
The same doctrine, in Manly v. Railroad, 74 N. C. 655, and other 
cases citing and affirming this décision, which is founded on good 
law, common sensé and equity. But, as said, this does not seem to 
hâve entered into the reasons of the trial judge, who puts his action 
plainly and explicitly on the one ground "that there is not sufficient 
proof of négligence to sustain a verdict." It will be noted the facts 
proved do not measure up to the allégations of the complaint. There 
is a material différence in the allégations and facts proved. There 
is no controversy about the facts stated as proved or appearing by 
the testimony. Much is said in the briefs and the argument, in 
fact great stress is laid, on the fact that the highway or street was 
blocked, in violation of the town ordinance of Welford. The city 
or town ordinance was proved by paroi testimony to hâve been passed 
and advertised, as was another ordinance prohibiting boys trespassing 
on the railroad yards and jumping on the cars — the last having been 
caused by the action of the Flasting boys and others; but neither 
ordinance is set out in the record, and hence cannot be considered. 
The South Carolina statute, too, in regard to sounding the whistle at 
crossings, is invoked; but the first part of this statute clearly applies 
to moving, not standing, trains, and is intcnded to give warning to 
people who are traveling the highway, not to boys eight years old 
who leave the highway, and after being warned persist in crossing 
the track on a shanty car some distance from the highway. Most 
of the statute has no application to the case at bar. The deceas-^ ' 
was not traveling the highway, was not on the highway, but had lefi 
it and gone on the station property of défendant. 

Was the deceased a trespasser? If he was, then the railroad Com- 
pany owed him no duty, except not to wantonly or willfully injure 
him. The accident, to be covered by the statute, must be at a crossing. 
This is the trend of décisions of the Suprême Court of South Caro- 
lina, construing this statute. Neely v. Railroad, 33 S. C. 136, 11 
S. E. 636; Barber v. Railroad, 34 S. C. 444, 13 S. E. 630; Hankinson 
V. Railroad, 41 S. C. 1, 19 S. E. 206 ; Hutto v. Railroad, 61 S. C. 495, 
39 S. E. 710; Sims v. Railroad, 59 S. C. 354, 37 S. E. 836. And a 
collision between the train and the traveler must bave occurred. Kinard 
V. Railroad, 39 S. C. 514, 18 S. E. 119; Whilton v. Railroad (C. C.) 
57 Fed. 551. 

Was the boy a trespasser? He was not there for the purpose of 
transacting any business with, or at the invitation of, the défendant 
Company, but solely for his own convenience. He had left the high- 
way crossing and was some 50 feet therefrom, not on business, but 
for the purpose of crossing to go to an orchard, without the knowledge 
of, or at the instance of, the défendant. 

In Cleveland, C, C. & St. L. Ry. Co. v. Tartt, 64 Fed. 831, 13 
C. C. A. 618, the court, in considering the liability of a railway Com- 
pany for the death of a boy eight years and seven months old who 
was killed on the track of défendant, held the company was not liable. 
for the reason that the boy was a trespasser, and was old enough 
to be prima facie responsible for his trespasses, as well as chargeaÙe 
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with contributory négligence for a failure to exercise ordinary care, 
having regard to his âge and intelligence and the circumstances in 
which he was placed when killed. In Felton v. Aubrey, 74 Fed. 350. 
30 C. C. A. 436, a boy nine years old was killed while crossing the 
track of the defendant's railroad within the corporate limits of a city, 
at a point where there was no street or highway crossing, and while 
in the private yard of the défendant company. Held the boy was a 
trespasser, and the défendant company owed him no duty except that 
of not willfully, wantonl)', or intentionally injuring him. See, also, 
Railroad v. Bennett, 69 Fed. 525, 16 C. C. A. 300; Railroad v. Cook, 
66 Fed. 115, 13 C. C. A. 364, 28 L. R. A. 181. In 3 Elliott on Rail- 
roads, §§ 1259, 1S60, the liability of a railroad company to children 
trespassing on its track is fully discussed and numerous authorities 
cited, and the conclusion reached is: A railroad company owes to 
trespassing children no greater or higher duty than it owes to tres- 
passing adults, unless there is something in the case which would 
tend to show that the company knew, or ought to hâve known, that 
the child was on or about its premises. This principle has been fol- 
lowed in South Carolina. In Darwin v. Railroad, 23 S. C. 531, 55 
Am. Rep. 32, a boy, with the knowledge of the engineer, was on the 
pilot of the engine. There was a collision, and the boy was killed. 
Held that, as the boy had unlawfully intruded himself on the engine 
and cars of the défendant, he was a trespasser, and the only duty 
the company owed hira was not to willfully, wantonly, or intentionallv 
injure him. And in Burns v. Railway Co., 63 S. C. 46, 40 S. E. lOls', 
a boy, at the invitation of the engineer and conductor, went into the 
cab of a material train, and while the train was on a bridge so high 
from the ground that the boy could not get out, and when thus 
situated, a freight train ran into the cab and injured the boy. The 
complaint did not allège any willful, wanton, or intentional in jury. 
A demurrer was interposed. The demurrer was sustained; the court 
holding that the boy was a trespasser, and that the défendant com- 
pany was not liable, except for a willful, wanton, and intentional 
in jury. 

In the case at bar there is no allégation or proof tending to show 
willfulness or wantonness on the part of the défendant company. 

It was contended that as there was évidence tending to show that 
the highway crossing was blocked for such an unreasonable time 
that the deceased had a right to leave the highway and cross at an- 
other point. Littlejohn v. Railwây, 49 S. C. 12, 26 S. E. 967, is 
relied upon to sustain this contention. In that case the court does 
say that if a railway company obstructs a highway for an unreason- 
able length of time, or for a longer time than the law permits, unless 
it is without fault, the company thereupon becomes a trespasser, and 
if a person makes a reasonable use of its cars, without in jury to them, 
at. a crossing, for the sole purpose of crossing the railroad track, then 
the railroad company would be estopped from saying that he is a 
trespasser. The facts in the case, however, are not the facts in the case 
at bar. In that case Littlejohn undertook to climb over between the 
cars on the crossing, and the court, in discussing this question and 
in deciding the case, uses the expression ; 
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"If a person tnakes a reasonable use of its cars, without injury to them, 
at a Crossing, for the sole purpose of crossing tlie railroad track, the railroad 
Company is estopped from saying that he is a trespasser." 

The court seems to hâve considered as an important factor that 
Lîttlejohn remained on the highway, where he had a légal right to 
be, while in the case at bar the deceased had of his own motion left 
the highway and gone on the private property of the railroad company. 

The statute law of the state, on which the plaintiff in error relies, 
is as follows (1 Code Laws S. C. 1902) : 

"Sec. 2132. A bell of at least thirty pounds weight and a steam whistîe 
shal] be placed on each locomotive eiigiue. nnd such bel! sball be rung, or 
such whistle sounded, by the engineer sr flreraan, at the distance of at ieast 
flve hundred yards from the place where the railroad crosses any public 
highway or Street or traveled place, and be kept ringing or whistling until 
the englue has crossed such highway or street, or traveled place ; and if such 
engine or 'cars shall be at a standstill, within a less distance than one hun- 
dred rods of such crossing, such bell shall be rung, or whistle sounded, for 
at least thirty seconds before such engine shall be nioved ; and shall be kept 
ringing or sounding until such engine shall bave crossed such public high- 
way or Street or traveled place." 

"Section 2139. If a person is injured in his person or property by col- 
lision with the englues or cars of a railroad corporation at a crossing, and 
it appears that the corporation neglected to give the signais required by 
this chapter, and that such neglect contributed to the injury the corporation 
shall be liable for ail damages caused by the collision, or to a fine recover- 
able by indictment, as provided in the preceding section, unless it is shown 
that, in addition to a mère want of ordinary care, the person injured, or the 
person having charge of his person or property, was, at the time of the col- 
lision, guilty of gross or willful négligence, or was acting in violation of the 
law; and that such gross or willful négligence or unlawful act contribute to 
the in jury." 

The accident did not happen on a street or highway crossing or 
other traveled place where the deceased had a right to be, neither 
was there a collision between the deceased and the train of the de- 
fendant company. The statute therefore does not apply. The object 
and purpose of the statute is to prevent a collision between a person 
on the crossing and the cars or engines of the railroad company. It 
has no référence to a trespasser and applies stricti juris to crossings. 
Under the facts as proved, there was no sufficient proof of négligence 
on the part of défendant to entitle plaintifï in error to a verdict for 
damages. There is no merit in the other exceptions to the rulings of 
the court as to the exclusion of testimony, which could in no way 
affect the case if admitted. Those exceptions raise questions which 
might bave influenced or affected the préjudice of a jury, but on 
the merits of the case are without weight. 

The Circuit Court is therefore afifirmed. 
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UNITED STATES ex rel. GRBBNBRIEK COAL & COKE CO. V. NORFOLK 
& WESTERN RY. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1006.) 

No. 623. 

CaERIEKS— MANDAMUS— ENFORCEMENT of COMPLIANCE WITH INTERSTATE COM- 
MEBCE AOT BFPECT OP AgEEEMENT. 

An arrangement between an Interstate railroad company and coal 
shippers in a certain fleld, flxing a basis which sliould be considered 
équitable for the distribution of cars between sucb sbippers, does not 
operate to relieve the railroad company from the obligations imposed 
on it by section 3 of that Interstate commerce act of February 4, 1887 
(24 Stat 380, c. 104 [U. S. Comp. St. 1901, p. 31.551), to treat shippers 
without discrimination, nor does it deprlve one of such shippers of the 
right to maintaln a proceeding in a fédéral court for a writ of man- 
damus under the amenda tory act of March 2, 1889 (25 Stat. 862, c. 382, 
§10 [U. S. Comp. St 1901, p. 3172]), to compel the company to fumish 
to relator Its équitable proportion of cars, upon allégations that the 
basls of distribution flied by the agreement was équitable and that de- 
fendant has refused to observe It, but bas discrlmlnated in favor of 
other shippers; the agreement belng in fact in aid of the act by flxing 
as between the parties what should be considered and accepted as a 
compllance with its requirements. 

[E(3. Note. — For cases m point, see vol. 9, Cent. Dlg. Carriers, § 120 ; 
vol. 33, Cent. Dlg. Mandamus, §268.] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia. 

For opinion below, see 138 Fed. 849. 

Geo. E. Price, C. W. Dillon and Wm. A. Glasgow, for plaintifï in 
error. 

John H. Holt and Z. T. Vinson (Brown, Jackson & Knight, Holt 
& Duncan, Vinson & Thompson, Jos. I. Doran, and D. E. Johnston, 
on the brief ) , for défendants in error. 

Before PRITCHARD, Circuit Judge, and WADDILL, District 

Judge. 

PRITCHÀRD, Circuit Judge. This is a pétition for mandamus 
to the Circuit Court of the United States for the Southern District 
of West Virginia, under the provisions of the act of Congress of 
March 2, 1889, alleging a violation of "An act to regulate commerce," 
approved February 4, 1S87, and acts supplementary thereto. Upon 
this pétition an alternative writ of mandamus was awarded, and on 
the êth day of June, 1905, the parties défendant appeared and a 
motion was made by the railway company and certain other défend- 
ants to quash the alternative writ of mandamus and each paragraph 
thereof, which motion the court sustained. The allégations upon 
which the writ is asked are that the Norfolk & Western Railway 
Company is a common carrier, and is subject to the provisions of 
"An act to regulate commerce," and the several acts amendatory 
and supplemental thereto, and said railway company is engaged in 
carrying coal and coke for the plaintifï company and other coal com- 
panies in the state of West Virginia in* varions markets in other 
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States ; that the Norfolk & Western Railway Company agreed that 
the car supply furnished by it to the several shippers of coal along 
its line would be distributed pro rata to such shippers; that the rail- 
way Company agreed that the coke ovens owned and operated by 
the respective coal shippers along the line of the said railway should 
form the basis of coal car distribution, and that the car supply fur- 
nished by the said railway company between the respective coal ship- 
pers mentioned would be distributed to, each shipper in the same pro- 
portion as the number of ovens owned and operated by such shipper 
bore to the whole number of ovens owned and operated by ail the 
shippers of coal from such field; that said coke ovens basis of dis- 
tribution was and is équitable and fair; that the railway company 
agreed, with the plaintiffs in error and ail the other coal companies 
mentioned as défendants, that the car supply would be furnished 
upon the coke ovens basis aforesaid; that the railroad company had 
declined to furnish the plaintifï in error with the number of cars 
to which it was entitled under this basis of distribution; that the 
railway company has departed from such basis of distribution and 
has furnished to coal companies, other than the plaintifï in error, 
more than their fair number of cars, and the railway company thereby 
discriminated against the plaintiff in error, and did not carry out the 
fair and équitable basis of distribution above set forth. tjpon the 
heâring the Circuit Court held that, inasmuch as ail the parties in- 
terested in the distribution of cars had agreed upon a method of dis- 
tribution according to an arbitrary basis, it could not enforce such 
an agreement by mandamus under the act of March 2, 1889. 

The main question presented for considération is whether the court 
erred in sustaining the motion to quash the alternative writ of man- 
damus. Section 3 of the Interstate, commerce act, approved February 
4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, 
p. 3155]), in pursuance of which the pétition was filed herein, is as 
f oUows : 

"That It shall be unlawful for any common carrier subject to the pro- 
visions of this act to make or give any undue or unreasonable préférence or 
advantage to any particular person, company, firm, corporation, or locality, 
or any particular description of trafic, in any respect whatsoever, or to 
subject any particular person, company, firm, corporation or locality, or any 
particular description of trafflc, to any undue or unreasonable préjudice 
or disadvantage in any respect whatsoever," etc. 

This section, while comprehensive in its scope, did not afïord ef- 
fective means by which the provision of the att could be carried 
into efïect, and as a resuit Congress passed a supplemental act on the 
2d of March, 1889 (25 Stat. 863, c. 382 [U. S. Comp. St. 1901, p. 
3173]), section 10, of which is as follows: 

"That the Circuit and District Courts of the United States shall hâve 
jurisdiction upon the relation of any person or persons, firm or corporation, 
alleging such violation by a common carrier, of any of the provisions of the 
act to which this is a supplément and ail acts amendatory thereof, as pre- 
vents the relator from having interstate trafflc moved by said common car- 
rier at the same rates as are charged, or upon terms or conditions as favor- 
able as those given by said common carrier for like trafic under slmilar 
conditions to any other shipper, to issue a writ or writs of mandamus against 
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sald common carrier, commanding suçh common carrier to move and trans- 
port the traffle or to furnish cars or other facllities for transportatlon for 
the party applylng for the writ: provided, that If any question of fact as 
to the proper compensation to the common carrier for the service to be en- 
forced by the writ is raised by the pleadings, the writ of peremptory man- 
damus may issue, notwithstanding sueh question of fact is undetermined, 
upon such terms as to security, payment of money into the court, or otherwise. 
as the court may think proper, pendlng the détermination of the question 
of fact: provided, that the remedy hereby given by writ of mandamus shall 
be cumulative, and shall not be held to exclude or interfère with other 
remédies provided by this act or the act to which it is a supplément." 

The purpose of this act is to place "ail shippers on an absolute 
equality." The sections in question were intended to prevent dis- 
crimination in ail branches of freight traffic. The language employed 
therein is plain, and leaves no doubt as to the true intent and mean- 
ing of Congress in the enactment of this législation. There is 
nothing in the interstate commerce act, nor in the acts supplement- 
al thereto, which undertakes to describe any particular method of 
service by common carriers, either in equipment and allotment of 
cars or the manner of movement of traffic. It leaves the carrier free 
to make such an arrangement with its shippers as it may deem proper, 
but the basis of distribution mUst be such as to put "ail shippers on 
an absolute equality" and to transport traffic for each shipper "upon 
terms and conditions as favorable as those given by said corranon 
carrier for like traffic under sim'ilar conditions to any other shipper," 
provided that it does not give "undue or unreasonable préférence or 
advantage to any particular person, company, firm, corporation or 
locality, or any particular description of traffic in any respect what- 
soever, or subject any particular person, company, firm, corporation 
or locality, or any particular description of traffic, to any undue or 
unreasonable préférence or disadvantage in any respect whatsoever." 

It is insisted by the défendants in error that the allégations con- 
tained in the pétition for the writ of mandamus do not bring this 
case within the purview of the statute; that the operators in the 
Pocahontas coal fields, by entering into an agreement with the com- 
mon carrier as to the basis upon which the distribution of cars is to 
be made, hâve placed themselves in a position where the United 
States Court is powerless to interfère by mandamus as provided 
in section 23 of the act of March 3, 1889, to prevent the discrimina- 
tion forbidden in section 3 of the interstate commerte act. In other 
words, it is insisted that the agreement between the shipper and the 
common carrier to ^dopt the coke ovens basis as the means by which 
to secure a proper distribution of cars among the shippers is in the 
nature of a contract, and that the United States court has no power 
to compel the exécution of a contract by mandamus. This would 
undoubtedly be true if the plaintiff in error relied upon a contract 
as the basis of its cause of action, but in this case the agreement 
entered into between the shippers and the carrier is not a contract 
in the ordinary acceptation of the term. A mère arrangement between 
the railroad company and its patrons, relating solely to the basis upon 
which an équitable and fair distribution of cars could be secured, does 
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not operate to relieve the carrier from the obligations imposed by sec- 
tion 3, nor does the shipper lose the rights or remédies of section 23 
of the act of March 2, 1889, supplemental thereto. 

The agreement in question is clearly in aid of the interstate com- 
merce act, and, at most, is but an expression of opinion by the car- 
rier on the one hand and the shipper on the other as to what they 
deem a proper basis for an équitable distribution of cars among ship- 
pers. Some such arrangement was necessary in order to enable 
the carrier to properly understand what would constitute a com- 
pliance with the statute on its part, and at the same time to enable 
the shipper to ascertain and enforce bis rights in accordance with 
section 3, in the event he should be of opinion that the acts of the 
carrier were such as to amount to a discrimination against him as 
contemplated by the statute. It merely indicates a disposition on the 
part of the shipper to accept bis proportionate share of the cars to 
be allotted by a particular method of distribution as being a sub- 
stantial compliance with the statute by the carrier. To hold other- 
wise would be to décide that the carrier by entering into an agreement 
with the shipper as to the basis or means by which the distribution 
of cars is to be made could thus by indirection nullify the plain pro- 
visions of the statute. The only défense which the shipper could in- 
terpose as a reason for not complying with the act would be to show 
that such basis was not a reasonable or just one, and that is a matter 
which cannot be considered in the présent state of the pleading, and 
one which the court would not hâve been justified in considering in 
passing upon a motion to quash. The case of Interstate Stockyards 
Co. V. Indianapolis Union R. R. Co. (C. C.) 99 Fed. 472, bears di- 
rectly on this point. In that case the Belt Line Railroad Company 
and the stockyards applied to the City of Indianapolis for assist- 
ance in the construction of a belt line around the city, and, among 
other things, it agreed as follows: 

'■That it would construct said railroad, togetber with ail necessary and 
proper switch connections with other railroads crossed by it, and with per- 
mission to manufacturers and others to connect with It by switches and side 
tracks." 

In pursuance of this agreement $500,000 of the bonds of the city 
were given to the Belt Line Railroad Company, with the under- 
standing that it should extend to ail persons doing business on or 
along the line of the said railroad full facilities to connect switches 
with the said road, and carry and transport freight to and from 
such switches at rates per car not exceeding that charged bv said 
Company for transporting through freight of a like class and char- 
acter over said road. Although the Interstate Stockyards Company 
was the owner of one of the switches connected with the Belt Line 
Railroad, such road refused to transport freight for it as others 
similarly situated. Suit was brought in the Circuit Court of the 
United States to compel the transportation of freight for the Inter- 
state Stockyards Company on the ground that the refusai of the Belt 
Line Railroad Company to transport such freight was discrimination 
forbidden by the interstate commerce act. The Belt Line Railroad 
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Company contended that the jurisdiction of the court was limited 
to the enforcement of rates growing out of national législation, and 
in the absence of diverse citizenship that the articles of incorporation 
and the ordinance conferring such were irrelevant, and should be dis- 
regarded upon the theory that, if a contract was executed, that the 
court could not assume jurisdiction under the Interstate commerce 
act to en force such a contract. 

In this case Judge Baker, who delivered the opinion of the court, 
among other things, said : 

"But why is the complainant not entitled to show that Its right to such 
switch service for Interstate freight eonsigned to or received by it does not 
rest solely upon the ground that such service Is vohmtarily afforded to others 
and denied to it? Is it any the less a discrimination, witiiln the prohibition 
of the Interstate commerce act, that the party complaining has a légal right 
created by ordinance and statute to the service which is denied, than if 
the right to such service grew out of mutual arrangement between Connect- 
ing Interstate carriers? The duty in the one case grows out of contract, and 
In the other is created by law. But In eaeh case the obligation to perform 
the duty la equally blndlng. Neither grows out of fédéral législation, but 
either may be loolred to in determining whether there has been a discrim- 
ination in the performance of that duty within the prohibition of the Inter- 
state commerce act. The thing forbidden by the fédéral statute is discrimin- 
ation by a carrier engaged, in whole or in part, in the transportation of Inter- 
state freight and whether the existence of such discriminations dépends on , 
the duty of the carrier created by statute or on a duty growing out of con- 
tract, express or to be inferred from a common course of business, would 
seem to be quite immaterial. The jurisdiction of this court does not dépend 
upon the ultimate détermination of the case, but on the question whether it 
is made to appear by the averments of the bill of complaint that the Union 
Railway Company has discriminated, within the true intent of the Interstate 
commerce act, in failing to perform a légal duty owing to the complainant 
by refuslng to deliver or to receive Interstate freight, eonsigned to or by it 
on through bills of lading on its switch connected with the Belt Railroad. It 
seems to me that the complaint shows the existence of a duty imposed upon 
the Union Railway Company to deliver and receive Interstate freight eon- 
signed to,or by the complainant on its switch connected with the Belt Rail- 
road. The agreement referred to in the complaint, and hereinbefore set out, 
leads to thé same conclusion." 

It matters not how petitioner's right to an equal distribution of 
cars may hâve arisen, whether by contract, statute, or common law. 
The plaintiff in error avers that it has such légal right, and that 
the défendant in error is discriminating against complainant. The In- 
terstate commerce act clearly forbids the discrimination described in 
the bill, and we are therefore of the opinion that the court has the 
power under the Interstate commerce act and the act of March 2, 
1889, supplemental thereto, to prohibit such discrimination. A care- 
ful considération of the statutes bearing on this subject leads us ta 
the conclusion that to adopt any other construction would be to ren- 
der the interstate commerce act, in so far as it relates to discrimina- 
tion, of no force, and to defeat the obvious purpose for which it 
was enacted. 

The court below erred in allowing the motion to quash the alter- 
native writ of mandamus. We are also of the opinion that the court 
erred in nôt allowing the amendment which was ofifered by the plain- 
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tiff in error to the pétition and the alternative writ of mandamus. 
The amendaient should hâve been allowed. 

The judgment of the Circuit Court is therefore reversed, with in- 
structions to proceed in accordance vi'ith the vievvs herein expressed. 

Reversed. 



FIDELITT & CASUALTY CO. OF NEW YORK v. STACEY'S EX'RS. 
(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 626. 

Insurance— AcnoN on Accident Policy— Accidehtal Death. 

The holder of a policy, Insuring hiim against disability or death "re- 
Bulting directiy, and independently of ail other causes, from bodily In- 
juries sustained through exterual, violent and accidentai means," com- 
mitted an assault and battery on a person wbo made no résistance, and, 
in steiking such person in the face, injured his hand, and a few days 
later died from the effects of blood poisoning which developed in the 
wound. Held, that such Injury, which was the direct means causing 
the death of the insured, being the natural resuit of a voluntary act 
committed when he was in full possession of his mental faculties, was 
not "accidentai," within the meaning of the policy, and did not give 
a right of action thereon to recover for the resultlng disability or death. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, § 
1162. 

Accident Insurance — Risks and causes of loss, see note to National 
Accident Society of New York v. Dolph, 38 C. 0. A. 3.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

For opinion below, see 137 Fed. 1013. 

C. P. Sanders and T. P. Cothran (Sanders & Depass and W. S. 
Hall, on the brief), for plaintiff in error. 

H. J. Haynsworth (J. C. Jeiïries, on the brief), for défendants in 
error. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

PRITCHARD, Circuit Judge. This is an action at law based on 
what is known as an accident insurance policy, and was brought by 
the défendants in error against the Fidelity & Casualty Company of 
New York, to recover $5,000 on an accident policy which the plain- 
tiff in error had issued to Frederick G. Stacey, the testator of the 
défendants in error. 

The complaint allèges that, on the 23d day of February, 1903, 
the plaintiff in error issued to Frederick G. Stacey, the testator of 
the défendants in error, its policy of insurance, and thereby insured 
the said Stacey "against disability or death resulting directiy, and 
independently of ail other causes, from bodily injuries sustained 
through external, violent and accidentai means (suicide, sane or in- 
sane, not included), and it thereby promised to pav to the executors, 
administrators, or assigns of the said Frederick G. Stacey, the sum 
of $5,000 if death should result within 90 days from said injuries." 
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It also allèges that while said policy was still in force the saîd Stacey 
departed this life, and that his death resulted directly, and inde- 
pendently of ail other causes, from bodily injuries sustained through 
external, violent, and accidentai means, to wit: an in jury to his hand 
which was received on or about June 8, 1904. The answer of the 
plaintifï in error admitted that it issued the policy mentioned in the 
complaint, and that the said Stacey departed this life while the 
policy was in force. It, however, denied the other allégations of the 
complaint and set up the défense that the death of the said Stacey 
was caused or brought about by a violent act of his while he was 
committing an assault and battery on one of the citizens of South 
Carolina. The case was tried, resulting in a verdict and judgment 
for défendants in error. 

In order to comprehend the questions involved in this case, it is 
necessary to recur to the testimony upon which défendants in error 
base their cause of action. The testimony, about which there is 
no contention, is as follows: 

"Stacey was président of the National Bank of Gaffney. He and one 
Porter .had some business transaction In the bank, during which Porter 
chargea Stacey with having requlred him upon a former occasion to accept 
Jess then the face value of a certain eheck Issued by J. A. Carroll & Com- 
pany (of which flrm Stacey was a partner), In the conduct of their lime 
business, and that he (Stacey) would not pay his debts, speclfying one 
Jones as the party whom Stacey owed and would not pay. Stacey then in- 
sisted that Porter aecompany him to Jones' place of business, where he could 
face Jones with the charge. On the way they met W. C. Carpenter, another 
member of the flrm of J. A. Carroll «Sfe Co. Then this conversation oecurred: 

"Stacey: That man says that we beat him out of some money.' 

"Carpenter: 'How?' 

"Stacey: 'He says he had a lime check and Carroll discounted it 10 
per cent' 

"Carpenter: 'I don't think so. Those checks are always at par.' 

"About that tlme Carroll, the other member of the flrm, came In sight 
and was about to pass them, when Stacey called him to corne to where they 
were talking. When he got to them, Stacey repeated to Carroll, in substance, 
what he had said to Carpenter. Carroll denied it, making about the same 
explanatlon as Carpenter had made. Stacey then said: 'I knew that he 
was telllng a Ile about It' Porter replled: 'You are another liar.' As 
soon as Porter said that, Stacey struck him with rlght hand, staggering 
him, and Immediately followed It up with a blow from his left hand upon 
or about the mouth, knocking him down. Porter made no résistance, but got 
up and walked ofC. Stacey immediately looked at his finger and showed it 
to Carroll, where he had eut his knuckle. He gave It some immédiate atten- 
tion, but It grew steadily worse, developlng Into blood poison, followed by 
amputation of the arm and death, on the 28th of June, 1904." 

This being an action at law, if the défendant in error is entitled 
to recover at ail, it must be upon his contract of Insurance, and not 
otherwise. The contract provides for the liability of the plaintiff 
in error for the death of the insured, provided that such death re- 
sults "directly, and independently of ail other causes, from bodily 
injuries sustained through external, violent and accidentai means." 
According io the évidence, the insured, while in a fit of temper on 
account of something that Porter had said about him in connection 
with a transaction at his bank, accosted him on the street and en- 
gaged in a conversation, and, at a time when Porter was making 
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no démonstration of violence, assaulted him on the face, first with 
his right hand and then with his left; the last blow landing in Por- 
ter'» mouth, coming in contact with one of his teeth, thereby caus- 
ing a shght abrasion of the skin of one of the fingers of the insured. 
Subsequently thereto the finger became infected, which resuhed 
in blood poison, and from the effect of which he died in aboiit 30 
days thereafter. It tlius appears that the insured, at a time when he 
was in full possession of his mental faculties, accosted Porter and en- 
gaged in a controversy in conséquence of which he committed an 
assault on the body of Porter, evidently for the purpose of punish- 
ing him for what had just occurred between them. Êverything con- 
nected with the transaction clearly indicates that the insured in- 
tended to do exactly what he did on that occasion. Therefore the 
in jury which he received at the time was the natural and logical re- 
suit of an intentional act on his part. He was a man of intelligence, 
and it must be presumed that he knew that in making an assault with 
his fist in the manner described he would probably sustain more or 
less injury to himself. 

If, in this instance, it had been shown that, instead of striking an 
individual, the insured had deliberately struck a tree or a wall with 
his fist, it could not hâve been successfully contended that an in- 
jury received in conséquence thereof would be due to an accident. 
It would be doing that which was intended, and as a resuit of which 
he might hâve reasonably inferred that he would sustain an injury. 
Or if the wound which the insured received on his knuckle had been 
only of such a character as to disable him temporarily, it could not 
be insisted that, having received the injury, under the circumstances, 
he would be entitled to compensation for loss of time sustained there- 
by. In order to enable one to recover in an action based on an ac- 
cident policy on account of accidentai injury, it must be shown that 
the insured would be entitled to recover for the original injury; 
and, unless it appears that such original injury was due to an ac- 
cident then known, or the results fîowing therefrom could be im- 
puted to the resuit of an accident, recovery could not be had. Ail 
other results are accidentai causes disconnected with the original 
cause, and canhot be said to flow therefrom. 

In the case of Mutual Accident Ins. Co. v. Barry, 131 U. S. 100, 
9 Sup. Ct. 755, 33 L. Ed. 60, it appeared that three men jumped 
from a platform. Two of them alighted without injury. The third. 
observing that his comrades had alighted in safety, and feeling that 
he would incur no risk in doing that which others had done without 
injury, also jumped, and received an injury from which he died. In 
that case the court held that the death of the deceased was caused 
by an accident; that the injury which resulted to him was unforeseen 
and unexpected, and therefore an accident. But in the case at bar the 
insured knew by çommon observation and expérience that he would 
likely receive an injury by assaulting his antagonist in the manner he 
did. The injury which the insured received, under the circum- 
stances, cannot be said to be unusual in its character. What is an 
accident? Webster defines it to be: 
143 F.— 18 
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"An event that takes place wîtbont one's foresight or expeetation; an event 
that proceeds f rom an unknown cause, or is an unusual effiect o£ a known 
cause, and therefore not expected." 

It cannot be contended that the action of the insured in first strik- 
ing Porter was beyond his control, or that the injury to his hand 
was "an event that took place without his foresight or expectation," 
for he was a man of intelligence and must hâve known that in 
bringing his,fist in violent contact with the face or head of another 
he was liable to bruise his knuckles and break the skin of his hand. 
Nor can it be contended that such injury proceeded from an un- 
known cause, for he knew that men hâve teeth and bones in their 
faces and heads, the striking of which with the bare hand will pro- 
<luce just such an injury as resulted to him. The breaking and bruis- 
ing of the skin of his hand was not an unusual efifect of a known 
cause, and therefore unexpected, for nothing is more usual in such 
cncounters than for assailants to hâve their knuckles and fingers 
sprained, bruised, and sometimes broken. It is insisted by counsel 
for défendant in error that the insured did not expect to strike Porter 
in the mouth, that striking the teeth was an accident, and that it can- 
not be presumed that he might hâve reasonably expected to receive 
the injury that followed. There is nothing in the record to support 
this contention; but, on the other hand, the évidence shows that the 
insured was very angry, and that he was not content with striking 
Porter with his right hand, but he immediately struck him a second 
blow with his left hand, and it does not appear that he intended to 
strike any particular part of his face. 

There is a well-defined distinction between a death resulting from 
an accident and one resulting from accidentai means. As is well said 
in 3 Joyce on Insurance, § 2863, p. 208: 

"A person may do a certain act the resuit of whlch aet may produce un- 
forseen conséquences, and may produce what Is commonly called accidentai 
death, but the means are exactly what the man Intended to use, and did use, 
and was prepared to use^ The means were not accidentai, but tlie resuit 
might be accidentai." 

Iii the case of Fedar v. Assurance Society (lowa) 78 N. W. 252, 
43 L. R. A. 693, 70 Am. St. Rep. 212, the injury received resulted 
from an artery that was ruptured while the insured was reaching 
over a chair to close the window shutters. In that case the évidence 
showed that he did not fall, slip, or lose his balance. He did nothing 
which he did not foresee or plan, except the rupture of the artery. 
This was held not to be an accidentai cause, within the meaning of 
the ternis used in an accident policy. Among other things the court 
«aid: 

" • • * Although a resuit may not be designed, foreseen, or expected, 
yet,' if it be the natural and direct effect of acts voluntarily done, or of con- 
ditions voluntarily assumed, it cannot be said to be accidentai." 

In the case of Accident Go. v. Reigart (Ky.) 23 S. W. 191, 21 I,. 
R. A., 651, 43 Am. St. Rep. 374, in discussing this phase of the 
question, the court, said: 
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"They were not attempting to restrict their liability to a particular kind 

of accidents, but were guarUiiig the coutract by tlie use of sucli terms as 

would prevent liability t'or injuries not originating from accidentai causes. 
• * • " 

The immédiate cause of the insured's death was disease, to wit, 
blood poisoning. The company did not undertake to insure against 
blood poisoning or any other disease. But the fact that it had not in- 
sured against disease would not be a good défense in this case, if it 
could be shown that the blood poisoning of which the deceased died 
was the direct resuit of accidentai means. Therefore, inasmuch as it 
is not shown that the disease which caused the insured's death was 
the direct resuit of accidentai means, this case does not corne within 
the class of cases contemplated in the Insurance clause which under- 
takes to insure against "external, violent and accidentai means." 

In the case of Ass'n v. Smith, 85 Fed. 404, 29 C. C. A. 236, 40 
L. R. A. 653, the court said: 

"In such a case, the disease is an effect of the accident, the accidentai 
means produced and used by the original moving cause to bring about its 
fatal efCect, a mère link in the chain of causation between the accident and 
the death, and the death is attributable not to the disease but to the causa 
causans, to the accident alone. ♦ • • " 

Unless it could be shown that the original cause to which the 
disease can be traced was "accidentai means," then the disease from 
which the insured died would be a subject against which the company 
did not insure. 

In the Case of Isitt, 22 Q. B. 504 ; cited in Delaney v. Modem Ac- 
cident Club (lowa) 97 N. W. 91, 63 L. R. A. 607, this distinction is 
clearly laid down. In that case the insured had received an accidentai 
in jury and while in a debilitated condition resulting therefrom, con- 
tracted a cold which developed into pneumonia resulting in death. 
It was held to be a death from accidentai causes, and, in discussing 
the question of liability, the court said: 

"The question of law is then whether or not, as a matter of law, the chain 
of circumstances ought to be taken into considération as 'efCects' under this 
Insurance. Construing, as I do, the terms of Insurance as meanlng that In- 
jury must be immediately caused by the accident, but that death need not 
be immediately caused by the injury, I answer this question in the aflïrm- 
atlve." 

In that case the original cause was the resuit of accidentai means, 
in conséquence of which the human system was left in such a weak 
and debilitated condition that it could not resist the disease to the 
extent that it could hâve done had it not been for such condition 
which was caused by accidentai means. Therefore, it was an easy 
matter to trace the immédiate cause from which death followed di- 
rectly to the cause in the first instance. 

In view of the facts in this case we are of opinion that the injury 
received in the first instance was not due to an accident, and there- 
fore the results which flowed therefrom cannot be said to be due to 
an accidentai cause. Such being the case, the court below should 
bave instructed the jury that there was not sufficient légal évidence 
upon which to base a finding in favor of the défendants in error, and 
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should hâve directed tliem to return a verdict in favor of the plain- 
tiff in error. The court erred in refusing to instruct the jury to that 
effect. 

The judgment of the Circuit Court is reversed, and the case re- 
manded to that court with instructions to set aside the verdict and 
award a new trial, and to proceed thereafter in conformity with the 
views herein expressed. 

Reversed. 



PARKS V. SOUTHERN RY. CO. 
(Circuit Court of Appeals, Fourtli Circuit February 7, 1906.) 

No. 627. 

1. DlSMISSAL AND NON SUIT— FEDERAL PrACTICE DISCRETION OT CoURT. 

In a State wliere a plaintiff is entitled to take a nonsuit as a matter 
of right, sucli riglit must be exercised in a fédéral court before tbie cause 
bas been submitted for décision elther to tlie court or jury. On the mail- 
ing of a motion by défendant for direction of a verdict, plaintifiC is re- 
quired to elect whether or not he wili talje a nonsuit, and, if tie sub- 
mits tlie cause for détermination on the motion, it is wlthin the dis- 
crétion of the court to grant the motion and to refuse to permit a non- 
suit, although such discrétion should be so exercised as not to work an 
injustice to plalntifL 

[Ed. Note. — For cases in point, see vol. 17, Cent Dig. Dismissal and 
Nonsuit § 31. 

Conformity of practice in fédéral courts in common-law actions to 
that of State courts, see notes to O'Connell v. Reed, 5 C. C. A. 594 ; Neder- 
land Life Ins. Co. v. Hall, 27 C. O. A. 392.] 

2. IIailroads— KiLLiNG OF Pbrson on Track— Peoof of Négligence. 

PlaintifC's intestate was a flagman employed by défendant railroad 
Company which was changing the grade of its road, and he had been 
working continuously for three days without rest or sieep. About 
noon of the third day he was sent down the track to flag a train, and 
was killed, as the évidence in an action to recover for his death tended 
to show, by the train which he was to flag. A witness testified that 
Bome tlme before the arrivai of the train he passed deceased, who was 
then lying on the outside of the ties and appeared to be drowsy, but 
he "raised up" and spoke fo the witness. There was no direct évi- 
dence as to the manner of the accident It was shown that the track 
In the direction from which the train approached was level, straight, 
and unobstructed for a distance of 500 yards from the place, and that 
the train could hâve been stopped in about 200 yards. Held, that such 
évidence was insufficient to establish négligence on the part of défend- 
ant, and that the court properly directed a verdict in its favor. 

In Errôr to the Circuit Court of the United States for the Western 
District of North Carolina. 

J. W. Keerans (1. T. Avery, W. L. Pearson, and Osborne, Max- 
well & Keerans, on the brief), for plaintifï in error. 

L. C. Caldwell (A. H. Price and G. F. Bason, on the brief), for 
défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDII.I. and KUV- 
LER, District Judges. 
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PRITCHARD, Circuit Judge. This is an action by plaintiff in 
error to recover damages for the alleged négligent killing of the 
intestate, S. Arthur Parks. The intestate was a flagman in the 
employment of Oliver & Co., who were engaged in changing and re- 
ducing the grade of the Western North Carolina Railroad then 
owned and operated by the défendant, the Southern Railway Com- 
pany. The intestate had worked from Monday afternoon until 
Thursday afternoon constantly, without sleep, and was very much 
in need of rest. On November 22, 1901, about 12 o'clock, he was 
sent to flag train known as No. 11. When last seen alive, he was 
on the outside of the track, with his right arm under his head rest- 
ing on a cross-tie. The witness Garrison, who last saw the deceased 
alive, said "he was laying down on the track with his right arm 
under his head on the outside on the ties." He said that he called 
to him and "he raised up and spoke; he looked like he was tired and 
sleepy." This was only a short time before the intestate was killed. 
Garrison testified that he had walked about 600 or 700 yards before 
passenger train No. 11, which killed the intestate, passed him. The 
track for about SOO yards in the direction in which train No. 11 was 
approaching was straight, level, and without any obstructions what- 
ever. It was shown that a train of about the same number of cars 
and running at about the same rate of speed had been frequently 
stopped within a distance of about 300 yards near where the intestate 
was killed. 

It is insisted by the plaintiff in error that the court below erred, 
first, in refusing to permit the plaintiff in error to take a nonsuit 
after ail the plaintiff's évidence had been introduced, and after the 
défendant had made a motion to instruct a verdict in his behalf, and 
the court upon argument of such motion had passed thereon favor- 
ably to the défendant; and, secondly, in directing the jury to find a 
verdict in favor of the défendant in error. We think that under 
the circumstances it was within the discrétion of the court to either 
permit the plaintiff to take a nonsuit or to direct a verdict in favor of 
the défendant in error. In the case of Randall v. Baltimore & Ohio 
R. R. Co., 109 ,U. S. 482, 3 Sup. Ct. 324, 27 L. Ed. 1003, Mr. Justice 
Gray, who delivered the opinion of the court, among other things 
said : 

"It Is the settled law of this court that when the évidence given at the 
trial, with ail inferences that the jury could justiflably draw from It, is in- 
suffieient to support a verdict for the plaintiff, so that such a verdict, if 
retumed, must be set aslde, the court Is not bound to submit the case to 
the jury, but may direct a verdict for the défendant" Pleasants v. Faut, 
22 Wall. 116, 22 L. Ed. 780; Griggs v. Houston, 104 U. S. 45.3, 26 L. Ed. 840.- 
Herbert v. Butler, 97 U. S. 319, 24 L. Ed. 958 ; Bowditch v. Boston, 101 U. S. 
16, 25 L. Ed. 980. 

The court may in such cases direct a verdict and it necessarily fol- 
lows that in the exercise of a sound discrétion it has the power to 
deny a motion for nonsuit and direct a verdict in favor of the de- 
fendant. 

In the case of Huntt v. McNamee (decided at the last term of this 
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court) 141 Fed. S93 Judge Goff, in discussing the question, laid 
down the law in a iclear and forceful manner as follows: 

" » * • The courts o( the United States hâve always exercised the 
rlght to control the disposition of causes pending before them, when elther 
the allégations of the plaintiff or the évidence Introduced in support thereof 
has failed to make out a case. Merchants' Bank v. State Bank, 10 Wall. 
604, 19 L. Ed. 1008 ; Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780. For a 
number of years the Suprême Court of the United States decllned to enter- 
tain writs of error upon nonsuits. That court has held that the Circuit 
Courts of the United States hâve no authority to order a nonsult in invitum. 
Blmore v. Grymes, 1 Pet. 468, 471, 7 h. Ed. 224 ; Crâne v. Morris, 6 Pet. 597, 
8 L. Ed. 514; Castle et al. v. Bullard, 23 Hovf. 172, 183, 16 L. Ed. 424; 
Schuchardt v. Allens, 1 Wall. 359, 370, 17 L. Ed. 642 ; Coughran v. Bigelow, 
164 U. S. 301, 307, 17 Sup. Ct. 117, 41 L. Ed. 442. Where the record dis- 
closed that the plaintlfC had voluntarily become nonsuited, a writ of error 
was refused him. Evans v. Phillips, 4 Wheat 73, 4 L. Ed. 516; Cossar v. 
Read, 17 Q. B. 540; Central Trns. Co. v. PuUman's Car Co., 139 U. S. 24, 39, 
11 Sup. Ct. 478, 35 L. Ed. 55. Thèse cases clted are instructive as they relate 
to the questions involved In the assignments of error pertaining to the re- 
quest for a nonsult 

"Whlle the gênerai rule Is as above indicated, still the Suprême Court 
has by means of exceptations taken during the trial, in states where statutes 
authorized nonsuits, passed upon the questions hère involved, and has dis- 
cussed the matter of ordermg a nonsult Mr. Justice Field, in the case of 
Oscanyan v. Arms Ce, 103 U. S. 261, 26 L. Ed. 539, says, In substance, that 
the différence between a motion to direct a nonsult and a motion to direct a 
verdict for défendant Is rather a matter of form than of substance, except 
that the latter ends litlgation If a new trial be not granted. The rule is 
undoubtedly well established that it is withiu the authority of the presiding 
judge to direct a verdict, and to enter judgment thereon. The court below, 
havlng no doubt that the plaintiff had failed to make out a case, properly 
gave the directions it did. It would hâve been a waste of tlme to hâve 
permitted the case to proceed further, if the resuit was as the court indi- 
cated an Inévitable one. In Pleasants v. Fant, supra, Mr. Justice Miller said : 
'Must the court go through the idle ceremony in such a case of submitting 
to the jury the testimony on whiçh plaintiff! relies, when it is clear to the 
judleial mind that if the jury should flnd a verdict in favor of the plaintiff 
that verdict could be set aside and a new trial had? Such a proposition 
is absurd, and accordingly we hold the true principle to bè that if the court 
is satisfled that, conceding ail the inferences which the jury could justiflably 
draw from the testimony, the évidence Is insufïicient to warrant a verdict for 
the plaintlfC, the court should say so to the jury.' * * * Bven if it be 
admitted that the plaintiff below had the right to demand a nonsult during 
the progress of his cause [it is at least questionable after a trial has begun, 
see Johnson v. Bailey et al. (C. C.) 59 Fed. 670], certainly it must also be 
admitted that such right must be reasonably exercised. A nonsult cannot 
be demanded after a full adjudication. In this case the défendant had sub- 
mitted his motion that the jury be Instructed to flnd for him. Thls motion, 
similar to a demurrer to. the évidence, presented a question of law for 
the court to décide. Loulsville, etc., R. B. Co. v. WoodsOn, 134 U. S. 614, 621, 
10 Sup. Ct 628, 33 L. Ed. 1032. The court. In decidliig sald motion, reached 
the conclusion that the plaintiff could not recover beeause the allégations 
of his complalnt would not support a verdict. Thls judgment of the court 
disposed of the controversy, and it was only after such disposition that the 
plaintiff asked for a nonsult. The trial judge, also, in dlsposiug of sald 
motion announced his conclusion that the évidence Introduced by the plaintiff 
did not sustaln his contention. It was after this that the plaintiff asked 
permission to enter a nonsult, with permission to appeal. We think that 
)iis request, in eacli instance, was submitted too late. After the trial judge 
had decided thèse questions, the plamtifC had no more right to withdraw his 
case than he would hâve had if the case had been submitted to the jury on the 
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facta, and a verdict liad been retnrned. As pertinent to thlg situation, w-e 
refer to the case of Cahill v. Chicago, M. & St. P. Ry. Co., 74 Fed. 285, 
2m, 20 C. C. A. 184, where Judge Woods, spealùng for the Circuit Court of 
Appeals of the Seveuth Circuit, says: 'We deem it proper to observe hère 
that it Is not essential that there be a wrltten verdict slgned by jurors or 
by a foreman, and we hâve no doubt that, in cases where the court thinlcs it 
right to do so, it may announce its conclusion in the présence of the jury 
and of the parties or thelr représentatives, and direct the entry of a verdict 
without asliing the formai assent of the jury. Until a case has been sub- 
mitted to the jury for its décision upon disputed facts the authority of the 
c-ourt, for ail the purposes of the trial, is, at every step, necessarily abso- 
lute ; and its ruling upon every proposition, ineluding the question whether, 
upon tue évidence, the case is one for the jury, must be conclusive untll upon 
writ of erfor it shall be set aside." 

At common law the action of the court upon a motion for a non- 
suit was not a discretionary one, but the plaintiff, as of right, could at 
any time before verdict exercise this privilège; and this is now 
substantially the rule in North Carolina. But the more reasonable 
practice, certainly so far as the fédéral courts are concerned, is that 
the plaintiff has the right to take a nonsuit at any time before the 
case has been submitted to the judge or jury for détermination. The 
plaintiff upon the making of a motion to instruct a verdict against 
him, that being one of the methods in the fédéral court of finally 
disposing of the cause, should then elect whether or not he will take 
a nonsuit, and not submit his cause upon a full hearing of that 
motion to the court, and take chances of an adverse décision thereon. 
From the time of the submission of the motion to instruct a verdict 
the granting of a nonsuit lies wholly in the discrétion of the court; 
and if the court should be of the opinion that the plaintiff for any 
reason has been deprived of a right to submit ail the évidence on 
which he relied, or anything should occur during the trial in the 
nature of a surprise to the plaintiff, there should be a libéral exercise 
of this discrétion in his favor. In this case no évidence was intro- 
duced by the défendant, and it is not intimated that the plaintiff had 
any further évidence which would tend in the slightest degree to 
strengthen the case as presented to the court below. We are there- 
fore unable to see that any good purpose could hâve been served by 
allowing the plaintiff" to take a nonsuit. 

It is highly important that the court in the exercise of its discrétion 
should not only see that equal and exact justice is done between liti- 
gants, but it is equally important that needless litigation should be 
speedily determined, and in the trial of cases the court should coii- 
sider the rights of the défendant as well as those of the plaintiff, 
and where it appears that ail the évidence which it is possible to 
obtain has been offered and the case has been submitted to the jury 
or to the court it is the duty of the court, if in its opinion the évi- 
dence is not sufficient to justify a verdict in favor of the plaintiff, to 
direct the jury to return a verdict in favor of the défendant. The 
courts are not organized for the purpose of permitting the plaintiff 
in an action to expériment with a certain state of facts for the pur- 
pose of ascertaining the opinion of the court as to the law applicable 
to the same and then permit him to withdraw from the scène of cour 
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flict and state a new cause of actîon and mend his licks in another 
direction. Such policy, if adopted, would be productive of much 
mischief, and should not be tolerated. But, as we hâve already stated, 
if the court can see any good reason why the plaintiff, on account 
of surprise or otherwise, will be denied the right to hâve his case 
fairly considered by the court, then, in the exercise of a sound dis- 
crétion, it should not hesitate to permit the plaintiff to take a non- 
suit in order that the ends of justice may be fully and satisfactorily 
met. In view of the évidence in this case, we are of opinion that 
the action of the court in refusing to grant the motion of the plain- 
tiff for nonsuit was proper. 

The second assignment of error relates to the exception of the 
plaintiff to the action of the court in directing the jury to return a 
verdict in favor of the défendant. In order to ascertain whether the 
court erred in directing a verdict in favor of the défendant in error, 
it is necessary to détermine whether there was suihcient évidence as 
to the négligence of the défendant in error to justify a verdict 
in favor of the plaintiff on the first issue submitted to the jury. 
There was no direct testimony as to how the accident occurred, 
nor as to the position the deceased occupied at the time he was injured. 
The witness Garrison testified that he passed along the track where 
the accident occurred a short time before it happened, and saw the 
intestate lyîng on the track with his hand under his head on 
the cross-ties, and he looked like he was tired and sleepy and his 
eyes were towards Asheville, and being further questioned as to vi'hat 
part of the track on which the défendant was lying said "on the out- 
side of the ties." He also said that he called to him and that he "raised 
up and spoke to him." He did not undertake to say to what ex- 
tent he arose, but he did say that he was awake and his eyes 
were towards Asheville, and that he appeared to be in a drowsy con- 
dition. The witness said he went on his way and had gone about 600 
or 700 yards when train No. 11 passed him, and that the train was 
running about 15 or 20 miles an hour. In the case of Upton v. Rail- 
road Co., 128 N. C. 176, 38 S- E. 736, among other things, it is said : 

"There is no presumption In thls state of négligence against railroad corn- 
panles upon simple proof of injury or death eaused by ttielr trains." 

While the évidence in this case tends to show that the intestate 
was killed by the train of the défendant in error, at the same time 
there was no évidence from which the jury could hâve reasonably 
inîerred that the intestate's death was caused by the négligent acts 
of the défendant in error. 

In the case of Clegg v. Railroad Co., 133 N. C. 303, 45 
S. E. 657, a suit was instituted agaittst the railroad company for 
the alleged killing of the plaintiff's intestate. The évidence in that 
case tended to show that a short time before the passing of one of 
the defendant's trains on the track the intestate, not drunk, but under 
the influence of strong drink, was seen going in the direction of the 
railroad track and was soon thereafter found dead near the side of 
the track; that there was a dirt road which ran parallel with the 
railroad at that point, but there was no crossing; that af the place 
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where he was killed the track was straight for half a mile or more, 
but there were no eyewitnesses, and there was no évidence that the 
intestate had been run over by the engine. It was shown by the 
défendant that there was no sign of blood on the cross-ties. On 
the other hand, one of the plaintiff's witnesses said that next morn- 
ing there was some blood on the cross-ties, but he could net say 
whether it was between the rails or on the outside. In that case the 
court held that "there was no évidence tending to show that the in- 
testate was on the track in a helpless condition," and therefore that 
the plaintiff was not entitled to recover upon the theory that there 
was no évidence that the death of the intestate was caused by the 
négligence of the défendant. 

In the case at bar, under the circumstances, the jury might hâve 
reasdnably inferred that the intestate was killed by the défendant in 
error's train, but there was not sufficient évidence to raise the pre- 
sumption that his death was caused by the négligence of the de- 
fendant in error. 

In view of the fact that the witness Garrison testifîed that, when 
he last saw the intestate, he was awake and had "raised up" to talk 
to him, the presumption is that he was in possession of his mental 
faculties, and that he would do that which was necessary to insure 
his protection and safety. Therefore, in order to show that the death 
of the intestate was due to the négligence of the plaintiff in error, it 
was incumbent on the plaintiff in error to prove that at the time the 
intestate received the injury he was either sitting or lying upon the 
track in an apparently helpless condition and that the engineer saw 
him in time, or could by the exercise of due diligence hâve seen 
in time, to hâve avoided the accident, by stopping the train or by 
giving the proper signais of warning, and that he failed to do so. 
But there is a total absence of proof as to whether the intestate was 
lying down or sitting upon the track at the time he received the in- 
jury. In view of the évidence we are of opinion that the court 
did not err in instructing the jury that the "plaintiff's évidence, un- 
contradicted, with ail légal and reasonable inferences to be drawn 
therefrom, was not legally and reasonably sufficient to warrant a 
recovery." 

For the reasons stated, the judgment of the Circuit Court is 
^iffirmed. 



AMERICAN TIN PLATE CO. v. SMITH. 

(Circuit Court of Appeals, Third Circuit. January 30, 1906.) 

No. 56. 

Masteb and Seevant — Action for Injuky to Seevant — Instructions. 

Plaintiff was an employé of défendant, and was sent with other work- 
men to drlll holes in a large I beam, which ran along one side o( de- 
fendant's shop, 20 or 25 feet from the flloor, and supported one of the 
tracks upon which a travellng crâne was moved. The beam was sup- 
ported on iron posts which extended up on one side of it to the roof. 
Plaintiff was told to reach the scaffold on which he was to work by 
climbing one of the posts and walking along on the beam, which was 
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done by walking on the projection of the lower flange, bolding to tlie top 
of the beam, wblfeh was about four feet deep. Wben comitig down from 
the scaffold In thésatnë manner, as plaintiffl had reaehed the post and was 
about to descend, hïs ann, whlch was still aeross the top of the beam, was 
nin over and crushed by the wheel o£ the crâne, which approached from 
behind him. In an action to recover for the injury plalntiff alleged two 
grounds of négligence: First, In faillng to furnish a ladder to reach 
the scaffold, as requested; and, second, in runuing the crâne upon him 
without wamlng. Défendant pleaded assumptlon of risk and contribu- 
tory négligence. Eeld, tixaX it was error to submit the case to the jury 
on the Issues made on the flrst ground of negligenge alleged alone; that 
in consenting to use the post as a means of reaching the scaffold plalntiff 
assumed the ordlnary risks incident to such metbod, which were ob- 
vious ; and that his right of recovery, If any, rested upon the second 
ground alleged. 

[Ed. Note. — Assumptlon of rlsk incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.]. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Wm. W. Wishart, for plaintifif in error. 
Philip Willett, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Hunter Smith, the défendant in error 
the plaintiff below (hereinafter called the plaintiff), was, on the 9th 
day of January, 1903, and for some time prior thereto, employed 
by the American Tin Plate Company, the plaintiff in error and de- 
fendant below (hereinafter called the défendant), at its works in 
the town of Monessen, Penn., as a common laborer. He was work- 
ing in what was called the "rigger gang," on new construction work. 
On said 9th day of January, plaintiff was ordered, by one Howard Mc- 
Lean, foreman of the gang in which he was working, to drill holes 
in an iron girder or "I" beam, the said girder being about 30 to 25 
feet from the ground, running along one side of the building for its 
entire length, and supported at considérable intervais upon posts made 
of structural angle iron. A similar beam, similarly supported, ran 
along the other side of the building for its entire length. Aeross the 
building, stretching from "1" beam to "I" beam, was a truss con- 
struction, or crâne. Each end of this truss or crâne was supported 
upon a wheel or wheels, resting upon a single rail which ran along 
the top and center of the flange of each "I" beam. Upon thèse rails, 
the crâne was moved from one end of the shop to the other, as its 
services might be required. The "I" beam was between three and 
four feet high, between the flanges, and the flanges were about one 
foot in width, extending on each side of the central portion of the 
beam from 4^/2 to 5 inches. 

In the afternoon before the accident, a scaffolding had been con- 
structed and hung from the roof, near one of thèse girders, upon 
which workmen could stand while engaged in drilling holes through 
the central portion or shank of the "I." The plaintiff had never, be- 
fore the day of the accident, been engaged in this work, nor been 
called upon to go up to or upon the "I" beam. He testifies that, when 
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ordcred up on tlie morning in question, he aslicd the foreman, Mc- 
I<ean, for a ladder, but was told by him that there was no ladder long 
enough, and there was no time to pièce one out, and that he was then 
told to climb up the nearest post, and walk along the "I" beam to the 
scaffolding, from which he was to work. McLean dénies that any 
such request for a ladder was made by the plaintifï. There is tes- 
timony, to the effect that it was usual for those engaged in such work 
to climb up the posts and walk along the "I" beams, resting their 
fect on the lower flange, and holding on with their hands to the top 
of the beam. Plaintiff testifies that, after being told that he could 
net hâve the ladder, he climbed up the post, and made his way along 
the "I" beam to the scaffolding from which he was to work. Another 
man was working on the same scafïolding, who came up in the 
same way that the plaintiff did. After being there for some time, the 
tool with which plaintiff was working broke, and he was obliged 
to go down to the floor, in order to hâve it mended. Accordingly, he 
worked his Vv^ay along the "1" beam, as before, with his feet, or a 
part of them, upon the lower flange,, and his arm thrown across 
the top of the beam, to hold himself in position. When he reached 
the post, supporting the beam, and which extended upwards to the 
roof, he threw one arm around the post, still holding the other across 
the top of the beam, but preparing to remove it in order to slide down 
on the post to the ground. While in this position, the crâne was' 
moved along from the direction in which he had corne, without his 
having been warned of its approach, striking the arm thrown across 
the girder, and cru.shing it and squeezing his body against the post, 
thus inflicting the serions injuries complained of in the action brought 
by plaintifï in the court below. There was testimony tending to 
show that, when working his way along the "I" beam, from the 
scafïolding to the post, his face was necessarily turned, or partly 
turned, away from the approaching crâne; that he would hâve had 
to turn his head and look over his shoulder, in order to hâve seen it, 
and that, that would hâve been difficult to do, without endangering 
his position on the girder. It is in évidence, that no one was 
charged with the duty of warning those who were working on the 
beams, of the approach of the crâne, and that the man who con- 
trolled the movement of the crâne along the tracks, owing to the 
position of the cage in which he worked, could not conveniently see 
those who were on the girder. 

In his déclaration, the plaintifï states that the négligence charged 
against the défendant consists: (1) Of the failure on the part of the 
défendant to provide reasonable and suitable appliances upon which 
to ascend and descend from the girder, and refusing to furnish the 
plaintiff with a ladder, and ordering him to ascend to his working 
place by way of the post or pillar supporting the girder, knowing that 
that mode of ascent and descent was unsafe and dangerous. (2) 
In that the plaintiiï, acting under the orders of the défendant, was, in 
the proper performance of his duty, engaged at work on said girder, 
and that while so engaged, a certain traveling crâne, so constructed 
as to travel on and over said girder, on which plaintifï was working. 
was so negligently and carelessly operated and controlled by said 
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défendant, as to be permitted to run into and collide with plaintiff, 
whereby, etc. 

McLean, the foreman of the labor gang under whom the plaintiff 
was working, was operating the crâne at the time of the accident. 
The défendant requested the court to charge that, under ail the 
évidence in the case, the verdict should be for the défendant; that 
McLean, both as foreman of the labor gang and as the one operating 
the crâne, was a fellow servant with the plaintiff, and that therefore 
the latter could not recover in the action, and that the plaintiff wa.s 
guilty of contributory négligence, in putting his arm over the track 
on which the electric crâne ran, and in not looking before starting 
down the pillar, to see whether the crâne was coming. The learned 
trial judge, in response to thèse requests, said that to grant them 
would require peremptory instructions in favor of the défendant, and 
he therefore refused them. The refusai as to each of thèse requests 
was made the ground for a spécification of error, as to which it is 
not necessary to say more than that the judge was right in his re- 
fusais. The case was clearly one for submission to the jury, both as 
to the question of defendant's négligence, and as to that of plaintiff's 
contributory négligence. 

We are, perhaps, not at liberty to discuss — ^at ail events, ît is un- 
necessary that we should — the question, whether the court was cor- 
rect in affirming the fourth request of the plaintiff, as it is imma- 
terial in the discussion of the single spécification with which we are 
hère concerned. The sixth assignment of error is as follows: 

"(6) ïhe court erred in its charge to the jury, as follows, viz. : 'Was it 
the duty of the employer in thls case, under ail the eircumstances of the 
case, to fumish a ladder that this man says was reasonably necessary ; or 
was it reasonable and proper and safe for the défendant company to hâve 
the man go up and down the pillar, which seemed tî) be the only other means 
of gettiug to and from thls workî If you flnd that, under ail the eircum- 
stances of this case, the défendant was requlred to furnish a ladder to get 
to and from this work, and that it failed to do so, then that would consti- 
tute négligence on the part of the défendant. The contention of theplaintifC 
is in this case that he requested such a ladder. The évidence of the défend- 
ant Is that he did not It will be for you to détermine whether he did ask 
for any such appliance or not. Consider his Interest in the outcome of this 
suit, his interest in telling exactly what Is the truth hère, and you will dé- 
termine whether he did make such a request or whether he failed to make any 
such request and took upon himself voluntarily the risk of employmeut of 
going up and down by way of the pillar.' " 

The whole charge is before us. What immediately follows the 
language contained in the spécification is the following: 

"Having determined that question of négligence, if you flnd there is no 
négligence or failure on the part of the défendant company, to furnish any 
appliances In that regard, you would be warranted in flndlng a verdict in 
favor of the défendant in the case. If, on the other hand, you flnd there 
was négligence in that regard, you then pass on to the next question in the 
case, which Is that of contributory négligence on the part of the plaintiff, 
as is hère alleged." 

Except the prefatory remarks made by the learned judge, giving 
a gênerai définition of "négligence," and stating that it was the duty 
of an employer to furnish an employé with a reasonably safe place 
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in which to work, and with reasonably safe tools and appliances for 
carrying on the work, and that among the reasonably safe appliances, 
would be means for gettîng to and from the work, we hâve before us, 
the whole charge in regard to the allégation of négligence against 
the défendant, and upon the charge in that respect the case was sub- 
mitted to the jury. 

We cannot agrée that this is a correct statement of the law. 
Whether a ladder was asked for by the plaintifï, or not, it is undis- 
puted that he went to his work in the way in which he was ordered, 
voluntarily, and thereby assumed the ordinary risks of so doing. If, 
as plaintifï asserts, he did ask the foreman for a ladder with which 
to ascend to the scafïolding, and the same was refused, the fact is 
only thereby emphasized, that his attention had been specially di- 
rected to this way of reaching the scafïolding before he attempted 
it. In and of itself, it was not especially dangerous, but was madç 
so by conditions allowed to exist, but not necessarily appartenant 
thereto. Everything that pertained to the mère climbing of the 
post and going along the girder to the scaffolding, was as open to the 
compréhension of the plaintifï as it was to the défendant, or to 
those under whose direction plaintifï was immediately working. The 
hazard of slipping or falling while climbing the post or getting from 
the post to the scafïolding, along the girder, was one assumed by 
the plaintifï, and ordinarily no liability would resuit therefrom to 
the défendant; yet, the only question of fact submitted to the jury 
by the learned trial judge was, whether it was the duty of the em- 
ployer, under ail the circumstances of the case, to furnish a ladder by 
which plaintifï could mount to the scafïolding, or whether it was 
reasonably proper and safe for the défendant company to hâve the 
man go up and down the pillar, which seemed to be the only other 
means of getting to and from this work. 

The jury were made the judges, whether, "under ail the circum- 
stances of this case, the défendant was required to furnish a ladder to 
get to and from this work," and that, if in their judgment it was so 
required, they were told the failure to do so would constitute négli- 
gence on the part of the défendant. With great respect for the 
learned trial judge, we think that such instruction was unsound 
in law and misleading to the jury. No allusion was made by the 
learned judge to any other extraneous and adventitious dangers, by 
which the way along the girder might hâve been beset, and which 
were not within the dangers assumed by him in taking the way to 
the scafïolding pointed out to him by his foreman. The question 
for the jury was not, whether défendant was required, by his duty to 
plaintifï, to furnish him with a ladder with which to mount to the 
scafïolding, but whether, in addition to the ordinary risks assumed 
by plaintifï, as appertaining to the way in which he consented to go 
to his work, he was exposed to others not patent and unforeseen by 
him, from which it was the duty of défendant to protect him. Such 
a considération was absolutely excluded from the minds of the jury, 
by the manner in which the case was submitted to them. The lan- 
guage last quoted in the spécification of error is: 
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"You will détermine whether he did make such a request" (that Is, for the 
ladder) "or, whether he failed to make any such request, andtookupon him- 
self, vohintarily, the risk of employment, of going up and down by way of 
the pillar." 

By this language, the attention of the jury is confinée! merely to 
the question, whether plaintiflf requested the ladder, or not, the plain 
inference being that, if such request was made, défendant was liable, 
and if it was not made, then he voluntarily assumed the risk of going 
np and down the pillar to and from his work. This, to be sure, is at 
variance with the former part of the charge in this respect, and can- 
not be countenanced as a correct exposition of the law of the case, or 
of the duty of the jury. Unless the circumstances be very exceptional, 
an employer has the right to require or request his servant to con- 
duct his business according to his own judgment, even though other 
methods might be saf er, and, where the place provided by him for the 
servant to work, is free from dangers which are latent or not ob- 
vions, or he has instructed his servant expressly as to such dangers, 
if thev exist, he has fulfilled his duty in the premises. Bethlehem 
Iron Co. V. Weiss, 100 Fed. 45, 40 C. C. A. 270 ; Tuttle v. Railway, 
122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114. 

Nothing was said by the court to the jury in regard to the négli- 
gence charged in the déclaration, by reason of the defendant's allow- 
ing the crâne to be run upon the girders, while men might be at work 
upon them, without providing for a warning to be given to such 
workmen, of its approach. This, it seems to us, was the gravamen of 
the case, and of this opinion thç learned trial judge seems to hâve been, 
in what he said in refusing the motion for a new trial. Whether 
the plaintifï knew, or ought to hâve known, of the approach of the 
crâne which crushed him, or whether he was so informed as to the 
practice of running the crâne, and that the motorman had no means 
of looking ahead on the girders to see who were in the way, so that 
he could thoroughly understand the dangers to which he was ex- 
posed, and be taken to hâve assumed their risks, or whether ail thèse 
dangers were so obvions that, if an intelligent man failed to ap- 
preciate their risk, he did so at his own péril, was questions for 
the jury, with proper instructions as to the primary duty of a mas- 
ter to see that no latent or non-obvious dangers existed, of which 
the employé was not specially informed or warned at the time of 
undertaking his work, and with the statement that of this primary 
duty the master cannot relieve himself by delegating its perform- 
ance to an agent or servant of whatever grade, and that négligence of 
the master, is never one of the risks of his employment assumed by 
the servant. Was any provision made by the défendant, to warn those 
within the danger, of the approach of the crâne, and if not, was 
plaintifï informed that no such provision was made, and of the 
danger incurred thereby? Had he the right to assume that the 
défendant would provide for such warning, and to act accordingly? 
Thèse questions were ail involved in this second alleged ground of 
liabiiity. The plaintifï was clearly entitled to hâve this ground of 
liability, as alleged in his déclaration, considered, and défendant was 
equally entitled to hâve the ground of liability correctly stated to the 
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jury. For the reason that it was erroneously stated by the learned 
judge, the défendant should be accorded the opportunity to hâve the 
law and facts that are properly determinative of his habihty, pre- 
sented to the jury. 

We think, therefore, that the judgment below should be reversed, 
and that a venire de novo should be awarded. And it is so ordered. 



UNITED STATES v. THURSTON COUNTT. NEB., et al. 

(Circuit Court of Appeals, Eiglith Circuit. Marcli 21, 1906.) 

No. 2,339. 

1. Indians— IxDiAN Lands— State Taxation— Allotments Exempt fbom 

Whilf, Inaliénable. 

Lands allotted to Indians, Inaliénable for certain periods of time 
during which they are held in trust by the United States for the 
benefît of the allottees and thelr hoirs under Act Aug. 7, 18S2, 22 
Stat. 342, c. 434, § 6, or Act Feb. 8, 1887, 24 Stat 389, c. 119, § 5, are 
exempt from taxation by any state or county during the period of 
the trust, because they are instrumentalities lawfully employed by the 
nation in the exercise of its powers of government to protect, sup- 
port, and instruct the Indians. 

2. Samb— Pboceeds of Inhebited Indian Lands Exempt froii State Tax- 

ation. 

The proceeds of the sales of such allotted lands by the Indian heirs 
of the allottees under Act May 27, 1902, 32 Stat. 245, 275, c. 888, § 7, 
which hâve been deposited by direction of the Secretary of the In- 
terior in a bauk selected by the Cominissioner of Indian Aftairs to 
the crédit of the heirs in proper proportions, subject to tbeir checks 
only when approved by the agent or ofiicer in charge, are held in 
trust by the United States for the same purposes as \vere the lands, and 
are exempt from taxation by any state or county for the same reason. 

3. Tbusts — No Change or Foem of «Feopeety Divests— Tue Substitute 

Takes the Nattjbe of the Original. 

No change of form of property dirests it of a trust. The substitute 
takes the nature of the original and stands charged with tlie same 
trust The authorized sale of trust property by a trustée discharges 
the property sold from, and charges the proceeds of the sale in the 
hands or under the control of the trustée with, the trust. 

[Ed. Note.— For cases In point, see vol. 47, Cent. Dig. Trusts, § 85.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

For opinion below, see 140 Fed. 456. 

A. W. Lane (Irving F. Baxter, on the brief), for appellant. 

Thomas L. Sloan (W. S. Summers and W. E. Whitcomb, on the 
brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
dismissal upon a demurrer to a biU exhibited by the United States 
to prevent the county of Thurston in the state of Nebraska from col- 
lecting taxes from certain Indians of the Omaha and Winnebago tribes 
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who réside in that county on account of the proceeds of the sales of 
their inherited lands which hâve been deposited in a bank by order 
of the Secretary of the Interior. Thèse Indians are heirs of Indian 
allottees, whose lands were held in trust by the United States either 
under Act Aug. 7, 1882, 23 Stat. 342, c. 434, § 6, or under Act Feb. 
8, 1887, 24 Stat. 389, c. 119, § 5, which provide that the United 
States will hold each of their respective allotments "for the period of 
twenty-five years in trust for the sole use and benefit of the Indian to 
whom such allotment shall hâve been made, or in case of his decease, of 
his heirs." The allottees died, and their heirs were permitted by the 
Secretary of the Interior to sell the allotments they inherited under 
Act May 27, 1902, 33 Stat. 245, 275, c. 888, § 7, on condition that the 
proceeds of the sales should be deposited to their respective individual 
crédits in a bank selected by the Commissioner of Indian Afïairs, 
subject to their respective checks for not exceeding $10 in any one 
mcnth, when approved by the Indian agent or officer in charge, and 
to checks for sums in excess of $10 per month upon the approval of 
the agent when specifically authorized by the Commissioner of Indian 
Afïairs. The proceeds of thèse sales on deposit in the bank aggre- 
gate more than $36,000. In no instance hâve the 25 years during 
which the United States undertook to hold the allotments in trust 
expired. The officers of the county of Thurston hâve assessed thèse 
deposits for taxation and will levy taxes thereon and collect the same 
of the Indians who are equitably entitled thereto unless prohibited 
by order of the court. The Indians to whom thèse proceeds belong 
in equity are members of the Omaha and Winnebago tribes, respec- 
tively, and thèse tribes are still under the charge of Indian agents 
appointed by the United States, which distributes annuities of mer- 
chandise, field seeds, farming machinery, and at times stores for sub- 
sistence and annuities in money to them, and maintains schools and 
employs a physician, farmers, teachers, and interpreters for their bene- 
fit. The complainant discloses the foregoing facts by its bill, allèges 
that it brings this suit as trustée for each of thèse individual heirs 
and as trustée of the funds derived from the sales of their inherited 
lands, that it has permitted thèse sales and caused the deposits of 
money derived therefrom in the bank, and is controlling the disposi- 
tion thereof in exécution of its trust for the use and benefit of thèse 
heirs, and it prays that the county of Thurston and its officers be 
enjoined from levying any taxes upon thèse deposits and from col- 
lecting any taxes from thèse Indians on account of them. 

In the considération of the questions which this bill présents the 
assumption will be indulged that the Indians for whose benefit the 
proceeds of thèse lands are held are citizens of the United States 
and of the state of Nebraska. Their civil and political status, how- 
ever, does not condition the power, authority, or duty of the United 
States to exert its powers of government to control their property, 
to protect them in their rights, to faithfully discharge its légal and 
moral obligations to them, and to exécute every trust with which 
it is charged for their benefit. Matter of Heflf, 197 U. S. 488, 509, 
25 Sup. et. 506. 49 L. Ed. 848 ; Buster v. Wright. 68 C. C. A. 505, 
135 Fed. 947; Wallace v. Adams (C. C. A.) 143 Fed. 716, decided at 
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this term. They are still members of their tribes and of an inferior 
and dépendent race, of which the Suprême Court has said that 
"from their very weakness and helplessness, so largely due to the 
course of dealing of the fédéral government with them and the treaties 
in which it has been promised, there arises the duty of protection, 
and with it the power. This has always been recognized by the Exe- 
cutive and by Congress, and by this court, whenever the question has 
arisen." U. S. v. Kagama, 118 U. S. 375, 384, 6 Sup.'Ct. 1109, 30 
L. Ed. 338. The expérience of more than a century has demonstrated 
the fact that the unrestrained greed, rapacity, cunning, and perfidy 
of members of the superior race in their dealings with tlie Indians 
unavoidably drive them to poverty, despair, and war. To protect 
them from want and despair, and the superior race from the inévit- 
able attacks which thèse evils produce, to lead them to abandon their 
nomadic habits and to learn the arts of civilized life, the government 
of the United States has long exercised the power granted to it by 
the Constitution (article 1, § 8, subd. 3) to reserve and hold in trust 
for them large tracts of land and large sums of money derived from 
the release of their rights of occupancy of the lands of the continent, 
to manage and control their property, to furnish them with agricultur- 
al implements, bouses, barns, and other permanent improvements 
upon their lands, domestic animais, means of subsistence, and small 
aniounts of money, and to provide them with physicians, farmers, 
schools and teachers. The Indian réservations, the funds derived from 
the release of the Indian right of occupancy, the lands allotted to in- 
dividual Indians, but still held in trust by the nation for their benefit, 
the improvements upon thèse lands, the agricultural implements, the 
domestic animais and other property of like character furnished to 
them by the nation to enable and induce them to cultivate the soil and 
to establish and maintain permanent homes and families, are the 
means by which the nation pursues its wise policy of protection and 
mstruction and exercises its lawful powers of government. 

The power to tax is the power to destroy. The Constitution, the 
laws of the United States made in pursuance of it, and the govern- 
ment of the United States, in the exécution of thèse laws, are su- 
prême. They are superior to, and control, the Constitutions, the laws, 
and the governments of the states. The power of a state to tax 
the forts, the arsenals, the ships, the buildings, the lands, the funds, 
or any other means lawfully used by the nation to exert its légal 
powers, is inconsistent with its supremacy and subversive of the na- 
tional government. Hence no such power exists, or can exist, in any 
State. Every instrumentality lawfully employed by the United States 
to exécute its constitutional laws and to exercise its lawful govern- 
mental authority is necessarily exempt from state taxation and inter- 
férence. McCullough V. Maryland, 6 Wheat. 316, 4 L. Ed. 479; Van 
Brocklin v. State of Tennessee, 117 U. S. 151, 155, 6 Sup. Ct. 670, 
29 L. Ed. 845 ; Wisconsin Central Railroad Co. v. Priée County, 133 
U. S. 496, 504, 10 Sup. Ct. 341, 33 L. Ed. 687. It is for this rea- 
son that the Suprême Court decided that lands held by Indian allot- 
tees under Act Feb. 8, 1887, 34 Stat. 389, c. 119, § 5, within 35 
143 F.— 19 
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years after their allotment, houses and other permanent improve- 
ments thereon, and the cattle, horses, and other property of like 
character which hàd been issued to the allottees by the United States 
and which they were using upon their allotments, were exempt 
from State taxatJDn, and declared that "no authority exists for the 
State to tax lands which are held in trust by the United States for 
the purpose of carrying eut its policy in référence to thèse Indians." 
U. S. V. Rickert, 188 U. S. 432, 441, 33 Sup. Ct. 478, 482, 47 L. 
Ed. 532. Why are not the proceeds of the sales of thèse allotted 
lands, which the United States causes to be deposited and held sub- 
ject to its disposition, in a bank which it sélects, for the benefit of those 
Indians equitably entitled thereto, equally held in trust by it for the 
same purpose and equally exempt from state taxation for the same 
reason? 

The answer of counsel for the county is: (1) Because thèse de- 
posits are discharged of the trust by Act May .27, 1902, 32 Stat. 
245, 275, c. 888, § 7; and (2) because the United States has no law- 
ful authority to withhold thèse moneys from their beneficiaries or to 
coiltrol their disposition. l,et us examine thèse positions! The lands 
which were sold were held by the complainant in trust to préserve 
them for the exclusive use and benefit of the respective Indian allottees 
and their heirs until the expiration of 25 years froni the respective 
dates of their allotments, and then to convey them to the allottees re- 
spectively or their heirs "in fee discharged of said trust and free of 
ail charge or incumbrânce whatsoever." 22 Stat. 342, c. 434, §6; 
24 Stat. 389, c. 119, § 5. The undertaking to convey them at the end 
of the 25 years free of ail charge or incumbrance imposed an obliga- 
tion to keep them free from the burden or charge of stàte taxation, 
as well as of every other incumbrance. U. S. v. Rickert, 188 U. S. 
432, 23 Sup. Ct. 478, 47 L. Ed. 532. The act of May 27, 1902, provides 
that any heir of any Indian allottee to whom a trust or other patent 
containing restrictions on aliénation has issued may sell and convey 
the lands inherited from such an allottee, "but ail such conveyances 
shall be subject to the approval of the Secretary of the Interior and 
when so approved shall convey a full title to the purchaser the same 
aà if a final patent without restriction upon aliénation had been issued 
to the allottee," and that lands so conveyed shall thenceforth be sub- 
ject to taxation by the state in which they are situated. 32 Stat. 
275, c. 888, § 7. The authorized sale and conveyance of trust property 
by a trustée discharges the property sold from, and charges the pro- 
ceeds of its sale in the hands or under the control of the trustée with, 
the trust. No change of form of property can divest it of a trust. 
The substitution of one kind of property for another, of goods for 
promissory notes, of lands for bonds, or of money for lands, does 
not destroy it. The substitute takes the nature of the original and 
stands charged with the same trust. Taylor v. Plumer, 3 Maule & 
Sel. 562, 574 ; In re Hallett's Èstate, Knatchbull v. Hallett, 13 Chan. 
Div. 696, 717, 719, 733; Cook v. Tullis, 85 U. S. 332, 341, 21 L. Ed. 
933 ; McLaughlin v. Fulton, 104 Pa. 161, 171 ; Third National Bank 
V. Stillwater Gas Co., 36 Minn. 75, 78, 30 N. W. 440 ; 2 Perry on Trusts, 
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§§ 835, 836, 837. The act of May 37, 1903, contains nothing to with- 
draw thèse sales or their proceeds from the opération of this basic prin- 
ciple of equity jurisprudence. Ail the provisions of that act are in strict 
conformity to it, and there is no logical escape from the conclusion 
that, as long as the United States withholds the possession of thèse 
proceeds from those who are equitably entitled to the benefit of them 
and the term of the original trust continues, it holds thèse proceeds, 
as it held tlie lands which produced them, charged with the same trust 
to préserve them intact and to pay them to the cestuis que trust "free 
of ail charge or incumbrance whatsoever," either by reason of taxa- 
tion by any state or county or otherwise. 

Nor is the complainant without lavvful authority to hold thèse 
proceeds and to control their disposition in the same way that it 
held and controlled the lands in trust for the benefit of thèse Indian 
heirs. The act of 1903 authorized thèse heirs to sell and convey their 
inherited lands only when the proposed sales were approved by the 
Secretary of the Interior. It thereby vested in the Secretary plenary 
power to permit or to forbid the sales proposed. The whole is greater 
than any of its parts, and includes them ail, and the authority to allow 
or to prohibit proposed sales necessarily included the power to con- 
sider and détermine the terms and conditions on which such sales 
should be approved. By rules and régulations approved October 4, 
1903, and amended September 16, 1904, and May 35, 1905, the Sec- 
retary provided that owners of inherited Indian lands might be per- 
mitted to sell them on condition that they agreed that the proceeds of 
such lands should be placed in one or more banks, which should fur- 
nish satisfactory bonds to guaranty the safety of the deposits, to the 
crédit of each heir in proper proportion, subject to the checks of such 
heirs only when approved by the' agent or officer in charge for amounts 
not exceeding $10 to each in any one month, and subject to their 
checks for larger amounts only when approved by the agent specific- 
ally authorized by the Commissioner of Indian Afifairs. The acts 
of Congress authorized the Secretary to make thèse régulations for 
the purpose of carrying into eflfect the act of 1903, and, when made, 
they had the force of statutory enactments. Rev. St. §§ 441, 465 
[U. S. Comp. St. 1901, pp. 353, 364] ; U. S. v. Eaton, 144 U. S. 
688, 13 Sup. Ct. 764, 36 L. Ed. 591 ; Wilkins v. U. S., 96 Fed. 837, 
37 C. C. A. 588. The Indians whose rights are under considération 
made the sales of their lands subject to the conditions prescribed by 
thèse rules. The bank and a surety executed a bond in the sum of 
$50,000 to the United States, conditioned that it would pay the rate 
of interest upon the proceeds of the sales of thèse lands deposited 
with it which should be agreed upon by it and the Commissioner of 
Indian Affairs, and that it would pay over the deposits in the manner 
provided in the régulations of the Secretary of the Interior to which 
référence has been made. The proceeds of thèse sales were deposited 
with this bank under this bond and under thèse rules. Thèse facts, 
the statutes, and the principles of equity jurisprudence which hâve 
been considered, hâve led our minds to thèse conclusions: 

As the Secretary of the Interior was empowered to permit or for- 
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bid the sales of thèse inherited Indian lands, he had authorîty to dé- 
termine upon what conditions he would allow such sales, and to pre- 
scribe and enforce the terms specified in his regfulations upon this 
subject. The allotted lands were held in trust by the United States 
for the benefit of those to whom they were assigned, and their heirs, 
under the acts of August 7, 1882, and February 8, 1887. The pro- 
ceeds of the sales of thèse lands hâve been lawfully substituted for the 
lands themselves by the trustée. The substitutes partake of the nature 
of the originals, and stand charged with the same trust. The lands 
and their proceeds, so long as they are held or controlled by the 
United States and the term of the trust has not expired, are alike 
instrumentalities employed by it in the lawful exercise of its powers 
of govemment to protect, support, and instruct the Indians, for whose 
benefit the complainant holds them, and they are not subject to taxa- 
tion by any state or county. 

The decree below must be reversed, and the cause must be re- 
manded to the Circuit Court, with instructions to permit the de- 
fendants to answer the bill and to take further proceedings not in- 
consistent with the views expressed in this opinion. It is so ordered. 



HAMMOJTO ELBVATOR CO. Y. BOAED OF TRADB OF CITÏ OF 

CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit November 17, 1905.) 

No. 1,207. 

1. Afpeai/ — Review — Obdeb Geanting Pbeliminabt Injunction, 

An interlocutory order granting a prelimlnary injunction wlll not be 
reversed on appeai unless it appears from the record tliat tlie injunction 
was improvidéntiy granted. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appeai and Error, 
§381&] 

2. IHJTJHCTION — PEEUMINAET OBDEB — SCOPE. 

An order granting an injunction pendente lite restrainlng défendant 
from obtainlng and using quotatlons from complalnant's excliange witii- 
out its consent considered, and held not broader in its scope than waa 
warranted by the bill and proofa 

[Ed. Note. — Quotatlon of priées and transactions on exchanges, see note 
to Sullivan v. Postal Telegraph Cable Co., 61 C. C. A. 2.] 

Appeai from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Jacob J. Kern, John A. Brown, and Lloyd C. Whitman, for appellant 

Henry S. Robbins, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. This is an appeai from an interlocutory order 
enjoining the appellant pendente lite from obtaining and using, with- 
out appellee's consent, the continuoùs quotation of priées offered and 
taken at appellee's exchange hall at Chicago. 

The record fails to show that the Circuit Court acted improvidéntiy 
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in granting the temporary injunction. We are not no^\ concerned 
with the ultimate merits, as they may appear upon a fuller or différent 
record at the final hearing. Adam v. Folger, 120 Fed. 260. 56 C. C. 
A. 540. 

Complaint is made of the phraseology of the order in certain par- 
ticulars. 

1. In the part of the injunctional order forbidding the use of the 
quotations until appellant shall "lawfully acquire the right, with com- 
plainant's consent, from some telegraph company authorized by com- 
plainant to distribute said quotations," we do not interpret the words 
"with complainant's consent" to mean that the appellant is subjected 
to the arbitrary or capricious refusel of appellee to allojv the use of 
the quotations. On the contrary, the order should be read in the light 
of the bill and proof s ; and thereupon it appears that appellant may ob- 
tain and use the quotations upon complying with the reasonable régula- 
tions which appellee has made for ail. If the présent record does not 
show the true situation in that respect, the appellant is not precluded 
from obtaining what is just and équitable on a motion to modify the 
order or on the final hearing. 

3. The words "restrained from taking any further steps in the 
mandamus case in Indiana" are not to be held, in view of the bills and 
proofs, to prevent the appellant from appearing in the Suprême Court 
of Indiana (or in the Suprême Court of the United States, if the ca':o 
should be taken there on writ of error) and arguing that the judgnu-. l 
in mandamus which the appellant has obtained should be affirmed. 
The order only means that the appellant shall not take any steps in 
the mandamus case which would interfère with appellee's obtaining in 
this suit, if ultimately entitled thereto, protection for itself and its 
agents, the telegraph companies, in the distribution and use of the quo- 
tations, until appellant shall be willing to comply with the reasonable 
régulations which hâve been established. 

3. The record fails to show any basis for criticising the words 
"from having, maintaining or permitting any telegraph or other wire 
running into its office, over which said quotations are passing." Ap- 
pellee's proofs, justified the inference that appellant was obtaining 
quotations, in défiance of appellee's rights as set forth in the bill, by 
means of such wires. If this part of the order unjustly or unneces- 
sarily interfères with appellant's legitimate business, the proofs will 
hâve to be furnished to the Circuit Court. This record contains none. 

The order appealed from is affirmed. 



In re BADES. 
(Circuit Court of Appeals, Seventh Circuit. November 14, 1905.) 

No. 1,197. 

BaNKETOPTOY DiSCHABGE — BURDEN OF PbOOF TO SUSTAIN OBJECTIONS. 

Under Bankr. Act July 1, 1898, c. 541, § 14. 30 Stat 550 [U. S. Comp. 
St. 1901, p. 3427], it is tlie duty of tlie c»urt to grant a bankrupt lils dis- 
charge, unless liis commission of oue of the offenses therein specified ia 
established by due proof; the bui'den of pi'oof resting on the objector. 
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2. SaME — SUFFIOIENCT OF EVIDENCE — CONCEALMENT OF BOOKS. 

A speciflcatioB of objection to a bankrupt's discharge that he con- 
cealéd certain books of account mentioned in his scliedules, with Intent 
to conceal liis financial condition, is not sustalned, wliere is appears from 
the bankrupt's testimony, which was uncontradicted, that he left the 
books in his ofllce subject to the control of the trustée, and also that they 
were not material to the ascertainment of his financial condition, and 
their concealment could not beneflt hlm ; no fact appearing to discrédit 
his testimony, although in fact the books did not corne into the actual pos- 
session of the trustée. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Robt. F. Kolb, for appellant. 
Walter F. Hienemann, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. The bankrupt appeals from an order of the Dis- 
trict Court which dénies his application for a discharge. On this ap- 
plication and spécifications of objection, the hearing was referred to 
Référée Wean, as spécial master, who reported the testimony, with 
his conclusions that the spécifications are not sustained by the évidence 
and should be overruled and discharge granted. The report states 
that four of the eight spécifications, Nos. S, 3, 4, and 5, were waived by 
counsel for the objector; that no proof was offered under No. 8, and 
the évidence under No. 7 was "clearly insufficient." Spécifications 1 
and 6 are the only objections discussed in the report or in the argu- 
ment on appeal. No. 1 charges concealment of books of account "with 
fraudulent intent to conceal his true financial condition and in con- 
templation of bankruptcy," upon which the master finds no évidence 
"which convincingly shows fraudulent intent or contemplation of 
bankruptcy in the failure to produce" certain books, and that it does 
"not appear from the évidence that it was within the power of the 
bankrupt to produce them, or that he concealed them." No. 6 charges 
concealment from the trustée of stock in a corporation of the par value 
of $50,000, whiçh the report states was expressly scheduled by the 
bankrupt with remark that it was not issued; and that the évidence 
shows the stock was valueless, and no certificates therefor came to the 
possession of the bankrupt. The trustée filed exceptions to thèse con- 
clusions, and on hearing the District Court appears to hâve sustained 
the exceptions and disapproved the report, without further proof, and 
entered the order from which this appeal is brought. 

The conclusions of the master rest upon the undisputed testimony 
of the bankrupt, and, without both rejection of that testimony as un- 
worthy of crédit and unwarrantable assumption of facts not in évi- 
dence, we are of opinion that no conclusions are authorized which sus- 
tain the objections. Under section 14 of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3437] ), the bank- 
rupt is entitledto a discharge, on due application, unless guilty of ône 
of the offenses there specified, and the objector has the burden of proof 
upon such issue. The question whether the grounds for denying a dis- 
charge are wisely so limited cannot enter into considération when an 
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issue is raised, and the terms of the act are plain that the application 
is deniable only upon due proof of commission of one of thèse enumer- 
ated ofifenses. That the charge of conceaUng the stock is unsnpported 
and untenable under the évidence admits of no doubt. The charge of 
conceaUng certain account boolts (which are expressly mentioned in 
the bankrupt's schedules) rests alone upon the fact that they hâve not 
come to the actual possession of the trustée and the testimony of the 
bankrupt, explaining the circumstances under which thèse books were 
left by him in the office vault. If true, this testimony shows : That 
the bankrupt is not chargeable for their disappearance, after so leaving 
them subject to the control of the trustée ; tliat he did not conceal them ; 
that they were not material for ascertaining his financial condition, or 
other purpose, and their concealment could not benefit him. The mas- 
ter, who heard the examination, reports in favor of its credibility, and 
no just ground appears to discrédit the testimony or disapprove the 
master's finding. 

We are satisfied, therefore, that error is well assigned upon the rul- 
ing of the District Court snstaining the objections, and the order there- 
upon is reversed, with direction to grant the discharge. 



J. W. BUTLER PAPER CO. et al. v. COEMBEL. 

(Circuit Court of Appeals, Seventh Circuit October 17, 1905.) 

No. 1,146. 

1. Bankeuptcy — Préférence — Evidence on Issue of Insolvenct. 

In estimating tlie value of a bankrupt's property, consisting of a prlnt- 
ing office plant, at a date prior to the banliruptey when he gave a mort- 
gage thereon to a creditor. for the purpose of determinlng whether lie 
vras then insolvent so as to render the mortgage voidable as a préférence, 
It should be taken in the condition it then was as a going concern, and 
not at Its value as mère dead property after the bankruptcy Intervened. 

2. Same— GooD Faith of Cbeditor. 

Neither the fact that a debtor's accounts are past due, nor the fact 
alone of his financial embarrassment, is sufflcient to impeach The good 
faith of a creditor in taking security so as to render the same voidable 
as a préférence under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 502 
[U. S. Comp. St. 1901, p. 3445], where there were circumstances which 
tended to explaln such embarrassment upon grounds other than In- 
solvency. 

3. Same— Evidence Considbred. 

Evidence considered and held Insufficlent to sustaln the burden of 
proof resting on a trustée to establish the insolvency of the bankrupt at 
the time of giving a mortgage to a creditor, or that the creditor had 
reasonable cause to believe that a préférence was Intended, so as to render 
the mortgage voidable as a préférence, even if insolvency were shown. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal is from an order of the District Court, which sets aside and dé- 
clares void a chattel mortgage in favor of the appellants, upon certain prop- 
erty of H. F. Chandler, bankrupt, involved in the bankruptcy proceedings. The 
appellants, J. W. Butler Paper Company and American Type Founders Com- 
pany, as owners of a chattel mortgage executed by the bankrupt February 9, 
1904, flled their pétition in the District Court to hâve such mortgage ad- 
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Judieated as a lien, with direction to the trustée to turn over the property to 
them, or satisfy thelr lien for $875 and Interest upon sale thereof. The péti- 
tion was referred to the référée in bankruptcy, who heard the testlmony and 
reported in favor of the appellants — substantially, that the mortgage was 
glven to secure the banlirupt's pre-existing indebtedness to them, respectively, 
and when so given the appellants (mortgagees) had no reasonable cause to 
believe that it "was intended thereby to give a préférence," and that the bank- 
rupt was then solvent In fact. Upon the testimony and report so flled, excep- 
tions on the part of the trustée were sustained and the report disapproved. 
While spécifie exception appears to the flnding that the bankrupt was sol- 
vent when the mortgage was made, no such exception appears to the flnding 
that the appellants were wlthout reasonable cause to believe that a préférence 
was thereby given, and no flnding of such cause Is stated in the order of the 
District Court or elsewhere in the record. The mortgage covered the main 
items of the mortgagor's printing oflSce plant — one press and sundry articles 
and office supplies not belng Included — and the proceedings in bankruptcy were 
commenced May 28, 1904, so that the mortgage was executed within four 
months before the flllng of the pétition to be adjudicated a bankrupt The 
material testimony relatlng to the transaction is referred to in the opinion. 

Asa Q. Reynolds, for appellants. 
H. S. Hicks, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. The validity of the appellants' mortgage is chal- 
lenged only as an unlawful préférence within the terms of Section 
60 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. 
S. Comp. St. 1901, p. 3445]). Section 3a (3) prescribes one of the 
acts of bankruptcy to be, the transfer by a person, while insolvent, 
of "any portion of his property to one or more of his creditors with 
intent to prefer such creditors over his other creditors." Section 
60a defines such préférence to consist of three éléments, namely: 
(1) insolvency of the bankrupt when the transfer is made; (2) 
making within the four months period named; and (3) having the 
effect "to enable any one of his creditors to obtain a greater per- 
centage of his debt than any other of such creditors of the same 
class." Thereupon section 60b further provides: 

"If a bankrupt shall hâve given a préférence and the person receiving It, 
or to be beneflted thereby, or his agent acting therein, shall hâve had reason- 
able cause to believe that It was intended thereby to give a préférence, it shall 
be voidable by the trustée, and he may recover the property or its value from 
such person." 

The issue for review arises under the last mentioned provision, 
but involves primarily the ascertainment of a préférence in fact, as 
defined in section 60a, upon which liability under section 60b is predi- 
cated. Thus the only reviewable questions are: (1) Whether the 
fact of insolvency appears at the date of executing the mortgage ; and, 
such fact appearing, (2) whether the appellants are chargeable with 
reasonable cause to believe that the préférence so defined was intended 
thereby. Both are inquiries of fact, and the burden of proôf rests 
on the trustée to establish both conditions. 

1. The testimony as to the value of the aggregate of the bankrupt's 
property at the date of the mortgage is conflicting in the val nations 
placed upon the printing office plant by several witnesses of varions 
degrees of competency, and seemingly upon varions standards for an 
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estîmate. In référence to other property owned and claimed by the 
bankrupt at such date the testimony is quite indefinite, both in items 
and valuation. While an equity which the bankrupt claimed in real 
estate owned by his wife — represented to the appellants as sufficient to 
"square up with every one" if negotiations pending could be carried 
out — seems not well founded under the testimony, other property is 
mentioned as owned or claimed by him, but. without spécifications for 
ascertaining the value. The référée finds from the testimony, as we 
understand his report, that the value of the printing plant was more 
than $4,000, and that the other property owned by the bankrupt was 
"worth from $500 to $1,000," while the aggregate indebtedness "was 
about the sum of $4,000," The exact amount of indebtedness stated 
in the testimony was $3,935, and unless this finding of the value of 
the plant is disapproved, as opposed to the prépondérance of testi- 
mony, the bankrupt was not insolvent within the meaning of the act 
(section 1 [15]) when the mortgage was given. We are not sat- 
isfied that the testimony thus preponderates against the plant valua- 
tion of $4,000, either in the number of witnesses or the character of 
the testimony, in so far as its weight can be ascertained from the 
record. While six witnesses were introduced on behalf of the trustée 
to estimate the value, and four were examined on behalf of the ap- 
pellants, two of the former and ail of the latter concur in valuations 
of $4,000 or upwards; and the testimony of the four witnesses, who 
state valuations below that amount, bears upon its face no reasonable 
ground for overruling the referee's conclusion. The valuation for 
the test of solvency or insolvency under the issue must relate to the 
conditions, as a going concern, when the alleged préférence was given, 
and not to the mère dead matter of the plant after bankruptcy inter- 
vened; and neither of the last mentioned witnesses on behalf of the 
trustée appears to hâve observed this rule. 

2. Upon the state of proof thus appearing — with the mortgagor's 
property "at a fair valuation" found "sufficient in amount to pay his 
debts" — it goes without saying that the appellants are not chargeable 
with cause to believe that an unlawful préférence was intended in 
the mortgage transaction. Were it assumed, however, that the valua- 
tions so adopted were excessive, and that a fair valuation would in- 
dicate the insufficiency of the entire property to pay the indebtedness, 
we are of opinion that the finding of the référée, that the appellants 
were without reasonable cause to believe that an unlawful préférence 
was intended, is nevertheless well supported by the testimony; indeed, 
that no testimony appears which would authorize a finding against 
them. The following facts are in évidence, without substantial dis- 
pute : The bankrupt repeatedly stated to représentatives of the ap- 
pellants that litigation with his wife was the cause of his failure to 
pay up his indebtedness to them ; that he had a large interest in the 
real estate held in her name which was to be sold, and out of the pro- 
ceeds he would pay them ; that his other indebtedness was not large 
and he could then "square u]) witli everyone." He had suggested 
to one of them that lie mir^ht, on ncconnt of his matrimonial troubles, 
go South, trading his i>Iant for land there, but was persuaded to re- 



298 ' 143 FBDBEAL REPORTER. 

main and keep up his business. It was understood by the appellants 
at ail times, up to a.rid ihcltiding the mortgage transaction, that the value 
of the bankrupt's propeirty largely exceeded the amount of his debts, 
and that his embarrassment and neglect in the payment of bills resulted 
alone from the litigation and difficulties with his wife; and their 
représentatives Were not informed of, and did not suspect, indebt- 
edness to other parties for considérable amounts. 

The good faith of thèse creditors in seeking and accepting security 
for their account is not impeached by the circumstances thus appear- 
ing. Neither the fact that the accounts are past due, nor the fact 
alone of financial embarrassment under the conditions stated, estab- 
lishes the statutory ground for setting aside the security so received 
as an unlawful préférence. Grant v. National Bank, 97 U. S. 80, 
34 L. Ed. 971; Loveland's Law and Proceedings in Bankruptcy (2d 
Ed.) §194; Collier on Bankruptcy (5th Ed.) 460; Brandenberg on 
Bankruptcy (3d Ed.) § 963. The bankrupt complains in his testi- 
mony that the appellants refused to furnish him supplies upon crédit, 
after the security was given, and it is contended that such refusai 
is évidence of their belief in his insolvency. It appears, however, that 
they had required cash payments for ail supplies purchased during 
several prior months, so that no change of policy is indicated. In any 
view the circumstance is of slight weight, as the extension of crédit 
to purchasers is governed by various considérations; the solvent 
owner of property may well be refused crédit if known to be slow 
pay, deceitfui, litigious, or in litigation. 

The order of the District Court is reversed, with direction to pro- 
ceed in conformity with this opinion. 



ALLIS-CHALMERS CO. v. REirj;EY. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,208. 

Négligence — Action fok Personal Injubt — Sufficienct oï Evidence — Qltes- 
TioNs FOR Jury. 

Plaiiltiffi was employed by an independent contractor In putting a 
steam-lieatirig plant Into the large shop of défendant, and was in the 
habit of walking on rails used by traveling crânes which extended 300 
feet, the length of the shop, as thp only available means of reaching 
his work. Such custom was known to those operating the crânes, who 
had beeh warned to look out for him; but, on one occasion, as plaintiff 
was sitting ou one of the rails handing some tools to a helper below, 
one of the crânes, the engineer of which was not looking, struck and 
knocKed him from the track, causing his injury. He was not watchlng 
the crâne, wuich when he stooped down was standing stlll 150 feet away. 
Held, that it could not bé sald as niatter of law that plaintiff was guilty 
of contributory négligence In not keeplng his eyes on the crâne while 
engagea in his work, and that the jury was justifled in finding that he was 
licensed to use the traCk; that he was not négligent, and that the en- 
gineer ot the crâne was négligent In failing to keep a lookout for plain- 
tiff. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, §§ 
333-346.] 



ALLI8-CHALMERS CO. V. KEILLET. 299 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The action In the Circuit Court was to recover damages for Personal in- 
juries suffered through the alleged négligence of the plaintiff In error. Xhe 
resuit of the action was a verdict for the défendant In eiTor for the sum of 
seven thousand dollars, upon which judgment was entered. The principal 
assignments of error are, that a motion of plaintifC in error at the conclusion 
of défendant in error's évidence, and again at the conclusion of the trial, 
to direct a verdict for the plaintiff in error was overruled. Other assign- 
ments of error are as to requests for instructions by the plaintiff in error, 
not given, aud to instructions given to which plaintifC in error excepted. 

The facts are stated in the opinion. 

E. P. Vilas, for plaintiff in error. 

O. W. Bow and Joseph B. Doe, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The injury to défendant in error waa 
caused by a large electric crâne striking him while delivering his tools 
to an assistant while seated on the T-rail of the track on which 
the crâne ran. At the time of the accident, the défendant in error 
was in the employ of an independent contractor, and was employed 
in the placing of steam heating apparatus in the shop belonging to 
the plaintiff in error. 

The T-rail on which the accident took place, was about thirty 
feet above the floor. There were two of them, about seventy feet 
apart, running the whole length of the building, three hundred feet. 
The crânes traveling thèse rails were used to carry iron and other 
articles for plaintiff in error from one place to another in the shop, 
having no connection with the independent work on which défendant 
in error was engaged. The only fact tending to show défendant in 
error's right to be on the rail was his habit, known to the men 
running the crâne, of going to and from his work over the rails — • 
that being the only way available to reach his work; as also the 
fact that the engineer in charge of the crâne that struck him knew 
of this habit, and had been told as late as the morning of the ac- 
cident, to look out for him. 

On the day of the accident, défendant in error having gotten some 
tools, walked down the track to the place where he was about to 
work, one of the crânes following him. "The first thing I did," said 
the défendant in error in his testimony, "when I got back with 
the tools, was to hand them down to my helper. I was standing on 
the girder with one foot on each side of the track on top, and I sat 
down on my heels and handed him down the tools. As I leaned 
over Kadd (the helper) took the tools away from me, and just 
as I went to get up, the crâne struck me and knocked me down." 
The crâne that struck him was not the one that had followed 
him, but one coming from the opposite direction. This crâne he had 
seen several' hundred feet away, before he had sat down, but it was 
then standing still. 

The engineer of the crâne that struck him tells of the accident as 
follows : 
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"On the Mp on whieh Mr. RelUey [défendant in error] was hurt, I started 
my crâne from where I picked up the bucket of sand, probably forty feet 
from the east end of the shop [fully one hundred and flfty feet from where 
Eeilley was sitting]. When I started the crâne, I dld not look ahead and 
down the tracks. I holsted up the bucket of sand untll I thought I had it up 
hlgh enough, and thén I started to travel down the track, running the car- 
nage over in such a position so that it would clear the obstructions along the 
floor. I had probably traveled one hundred and twenty feet, when I felt that 
the crâne had struck something, and immediately heard Eeilley call for me 
to stop." 

The évidence that went to the jury to show that ReiHey had license 
to use the track, was in our judgment sufficient to justify such find- 
ing. That being the case, the remaining questions were: Was the 
engineer négligent? Was Reilley free from négligence? Had the 
engineer of the crâne looked ahead, the accident would not hâve 
occurred. Had Reilley kept his eye upon the crâne, as he saw it at 
rest, the accident would not hâve occurred. The accident occurred 
because, in the interval of a minute or two, between the starting of 
the crâne and the striking of Reilley, neither one was looking out for 
the other. 

The failure of the engineer to look constantly ahead justified, in 
our judgment, the iînding of the jury that the engineer was guilty of 
négligence. The engineer of a crâne, running upon a track upon 
which others are licensed to walk or work, is under obligation to 
keep a lookout that is without interruption. His position in that 
respect is like that of an engineer of a locomotive in respect to per- 
sons licensed to be upon the railway tracks. 

The jury was justified, too, in our judgment, in finding that in 
not keeping his eye constantly upon the crâne, Reilley was not guilty 
of contributory négligence. Reilley's work at the moment was to 
hand down the tools. This required that he should give his atten- 
tion to that performance. He was under no obligation to anticipate 
that the crâne at rest would start up without warning, or that the 
engineer would not be on the lookout, or would run him down with- 
out warning. We are not prepared to hold, as a matter of law, that 
for the minuté or two during which he did not look, Reilley was not 
exercising reasonable prudence — the prudence that a reasonably care- 
ful man in a like position would hâve exercised. 

The assignments of error that relate to instructions given and 
instructions refused, présent no réversible error. And as none of the 
assignments présent légal questions that are not elementary we deem 
it useless — the judgment of the lower court being affirmed — to review 
them in détail. 

The judgment of the Circuit Court is afïirmed. 
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UNITED STATES v. MARION TRUST CO. 

(Circuit Court o£ Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,177. 

Inteesal Revenue — Legact Tax — Constbuction os Repealinq Act. 

The legacy or Inheritance tax provlded for by section 29 of the war 
revenue act of June 13, 1898 (30 Stat 464, c. 448 [U. S. Comp. St. 1901, 
p. 2308] ) , being an ad valorem tax, v^as not "Imposed," withln the mean- 
Ing of the savlng clause of the repeallng Act April 12, 1902, c. 500, 32 
Stat. 97, § 7 [U. S. Comp. St. Supp. 1905, p. 447], until its assessment, 
and where an Intestate died whiîe the act was In force and more than 
one year before its repeal, but owing to a dispute as to the heirship and 
the pendency of unsettled claims the estate did not become distributabie 
nor the tax ascertainable until after the repealing act took efCect, it is 
not subject to the tax. 

Error to the District Court of the United States for the District of 
Indiana. 

Jesse M. La Follette, for the United States. 
Morris M. Townley, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. Section 29 of the Act of June 13th, 
1898 (30 Stat. 464, c. 448 [U. S. Comp. St 1901, p. 2308]), known 
as the War Revenue Act, makes subject to duty or tax, any exécuter, 
administrator, or other person having in charge or trust, any legacy 
or distributive share arising from personal property, exceeding the 
sum of ten thousand dollars, passing, after the passage of that act, 
from any person possessed of such property, either by will or in- 
testate law, to any person — the tax being graduated according to 
the amount of the property thus passing, and the degree of consan- 
guinity of the person to whom it passes. 

April 12th, 1902, this act (33 Stat. 97, c. 500, § 7 [U. S. Comp. 
St. Supp. 1Q05, p. 447] ) was repealed, the repealing act containing 
a saving clause to the effect, that ail taxes or duties imposed by the 
previous act should be a lien and charge subject, as to lien, charge, 
collection and otherwise, to the provisions of Section 30 of the Act 
repealed; the provision of Section 30 being that such tax or duty 
should be a lien and charge upon the property of every person dying 
as aforesaid, for twenty years, or until the same, within that period, 
should be fully paid. 

The action in the court below was by plaintif! in error against 
the défendant in error, administrator of the estate of one IVlason J. 
Osgood, to recover the tax laid under this War Revenue law of 
1898. Osgood died intestate September lOth, 1900, two years after 
the act was passed, and two years before it was repealed. But 
owing to a dispute between certain persons who claimed to be his heirs, 
and to the pendency of certain unsettled claims against the estate, 
the estate remained in process of administration, and was not dis- 
tributed until after the repealing act. And pending administration, 
no efïort was made by the government to assess the tax upon the 
estate. 
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The sole question thus présentée! is whether, prior to the repealing 
act of 1902, a tax or duty under the act of 1898 had been "imposed" 
upon the distributive shares in process of "passing" from the in- 
testate to the heirs; the contention of the government being that the 
tax is upon the "passing of the property" — the whole chain that from 
death to distribution, as an entirety, vests the heirs with the property 
of which the intestate died seized — and that, though not payable, the 
tax accrues — is already "imposed" — the moment such "passing" 
begins. The défendant in error, on the contrary, contends that the 
subject of taxation is the distribution of the estate to the beneficiaries 
—the p?.ssing of the estate out of the hands of the administrator to 
the beneficiaries; so that no taxis imposable until the event of dis- 
tribution arrives. 

The statu te fails to identify without ambiguity, the thing to be 
taxed. We must go for light, therefore, to some of the collatéral con- 
sidérations. One of thèse, and in our judgment a détermina tive one, 
is that the tax provided for is ad valorem as distinguished from being 
spécifie, and that an ad valorem tax is imposed only by assessment — 
an assessment being prerequisite to the existence of the tax, "the first 
step in the proceedings against individual subjects of taxation." 
1 Cooley, Taxation (3d Ed.) 597. But until the estate is ready to 
pass, without diminution, to the heir, no assessment can take place. 
Until the administration is in such condition that the heir is in a po- 
sition to take, the thing to be taxed is not definitely knowable — the 
tax itself is not determinable. True an estate likely to eventuate in 
distribution, becomes prospectively the subject of taxation under the 
War Revenue Act. But obviously it is not on a mère prospect, a 
thing coming, that the duty was intended to be laid. Obviously the 
duty was intended to be laid on a thing already at hand — on a thing 
that can be measured, and in that way assessed. And this leads to 
the conclusion that at the time the War Revenue Act was repealed, 
no tax had been imposed upon the distributive share under con- 
sidération. 

The judgment of the Circuit Court is affirmed. 



BARRETT, Sheriff, v. PRINCE. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,186. 

Bankrxiptct— Stat of Suits agaik.st Bankkupt— Claims Released by Dis- 

CHAEGE. 

A bàtikrupt, arrested and held on a capias in an action to reeover from 
him the value of property which it Is alleged he embezzled and fraudu- 
lently converted to his own use. is entitled to release on a writ of habeas 
corpus, where no facts are pleaded which show such embezzlement to 
hâve been' committed while acting in a flduciary capacity, so as to pre- 
vent à discharge in bankruptcy from being a release of the debt under 
Bankr. Act July 1, 1898, c. 541, § 17a (4), 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3428J. 
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Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

March 30th, 1905, on hls voluntary pétition flled February 15th, preceding, 
appellee was adjudged, in the District Court of the Northern District of 
Illinois, a bankrupt. Between the flliug of the pétition, and the adjudication, 
at the suit of one John L. Robson, in the Circuit Court of Cook County, ap- 
pellee was arrested on a capias ad respondendum, and held to bail. Subsé- 
quent to the adjudication of bankruptcy, having been surrendered by hls 
bondsmen in the capias suit to the sheriff, the pétition of appellee for a writ 
of habeas corpus was flled, based upon the averment that the claim of Rob- 
son, in the suit in which the capias was issued, was one provable in bank- 
ruptcy, from which appellee'a discharge in bankruptcy would be a release. 
The pétition for habeas corpus was heard in the District Court upon the 
stipulation of the partie» that the retum of the respondeut contained a full 
statement of the claim upon which thé suit in the state court had been 
brought and the capias issued, which statement is as follows : 

"John II. Robson of the City of Chicago, County and State aforesaid, who 
is about to commence his action of Trespass on the Case lu the Circuit Court 
of the sald County agàinst E. H. Prince of the same place, makes oath and 
says that on or about, to wit, February 28, 1905, at Chicago, County afore- 
said, the said E. H. Prince embezzled and fraudulently converted to hls own 
use certain goods and chattels, to wit, 60 shares of common stock of the U. 
S. Steel Corporation, a corporation, of the value, to wit, $2100.00, which said 
shares of stock were then and there the property of this affiant and which 
shares of stock Imd belore that tlme been delivered by this alliant to sald E. 
H. Prince as a stock broker to be sold by said B. H. Prince for the sole use 
and benefit of this affiant according to certain instructions there given by this 
alliant to said E. H. Prince, to wit, that said E. H. Prince should sèll 20 
shares of said stock when the market price should reach .$34 per share, an ■ 
other 20 shares of said stock when the market price should reach $35 pei 
share, and the reniaining 20 shares of said stock when the market priée 
should reach $36 per share. Affiant further says that the said E. H. Prince 
disregarded utterly the aforesaid instructions and embezzled and fraudulently 
converted the said shares of stock to hls own use as aforesaid well knowing 
the said shares of stock to be the property of this affiant and has not as yet 
delivered the same or any part of them to this affiant although often thereto 
requested. And this affiant further says that by reason of the premisea he 
has sustained damages in this behalf to the amount of $2100.00 and this 
affiant verlly believes that the benefit of whatever judgment he may obtain 
in sald suit will be in danger of being lost unless the sald E. H. Prince be 
held to bail." 

The pétition was granted. 

Edwin Terwilliger, Jr., for appellant. 

Chas. C. Carnahan and M. Slusser, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

The sole question in this case is whether the cause of action set 
eut in the return is one provable as a claim against appellee in bank- 
ruptcy. If it be thus provable, the détention of the petitioner on the 
capias was unlawful, and the order of the District Court discharging 
him is not erroneous. Bankr. Act July 1, 1898, c. 541, § 63, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3447] ; General Orders in Bankruptcy, 
30 (89 Fed. xii, 32 C. C. A. xxx). 

Though the suit on which the capias was issued was in tort, that 
alone would not exclude it from claims provable in bankruptcy ; for the 
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tort could hâve been waived,,and a judgment had, as upon the im- 
plied contract. 

But it is said that under the bankruptcy act — Section 17 as ameno'ed 
in 1903 (Act Feb. 5, 1903, c. 487, § 5, 33 Stat. 798. [U. S. Comp. St. 
Supp. 1905, p. 684]) — a discharge in bankruptcy does net release 
the bankrupt from provable debts created by his fraud, embezzlement, 
misappropriation or défalcation while acting as an officer, or in any 
fiduciary capacity. It may very well be doubted if within the meaning 
of this section, the steel shares in the possession of Prince for sale 
were in his possession in a fiduciary capacity. In the acts of 1841 and 
of 1867 it was provided, in almost identical language, that no debt 
created by fraud or embezzlement, while acting in any fiduciary char- 
acter, should discharge the bankrupt; and in construing thèse acts, 
the Suprême Court held in many cases, some of which are almost 
identical in character with the case under review, that mère confi- 
dence reposed in the punctuality and integrity of a person with whom 
one has commercial transactions is not the fiduciary relation that was 
meant to be covered by the excepting portion of the bankruptcy acts. 
Chapman v. Forsyth, 2 How. 202, 11 L.. Ed. 236; Hennequin v. 
Clews, 111 U. S. 676, 4 Sup. Ct. 576, 28 L. Ed. 565; Palmer v. Hus- 
sey, 119 U. S. 96, 7 Sup. Ct. 158, 30 L. Ed. 362; Upshur v. Briscoe, 
138 U. S. 365, 11 Sup. Ct. 313, 34 L. Ed. 931 ; Noble v. Hammond, 
129 U. S. 65, 9 Sup. Ct. 235, 32 L. Ed. 621. And this view was ap- 
plied to the bankruptcy act of 1898 by Mr. Justice Brown, in Re 
Basch (C. C.) 97 Fed. 761, and by Judge Wheeler in Knott v. Putnam, 
(D. C.) 107 Fed. 907. 

But whatever the law may be, a case being properly pleaded, the 
appellant has not pleaded, in the record before us, a case of fraud, 
embezzlement, misappropriation or défalcation in a fiduciary capacity.' 
The return recites that appellee "embezzled and fraudulently con- 
verted to his own use" the goods and chattels described, and goes 
no further. It does not set forth facts that constitute fiduciary rela- 
tionship, or facts that disclose fraud, embezzlement, misappropria- 
tion or défalcation. It satisfies itself with the statement of the con- 
clusion of the pleader, pleading no facts by which such conclusion 
can be judicially tested. As an indictment, a déclaration, or a plea, 
intended to make a case of fraud, embezzlement, misappropriation or 
défalcation in a fiduciary capacity, the statement contained in the re- 
turn would be open to demurrer. Thus tested — and in our judgment 
the case made in the return must be thus tested — no case coming within 
the exception of the discharge clause of the bankruptcy act is shown 
in the return. 

The judgment of the District Court is affirmed. 
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INTERNATIONAL MERCANTILE MARINE CO. v. GAFFNEY et ux. 

(Circuit Court Of Appeals, Third Circuit. January 26, 1906. On Rehearing, 

April 19, 190a) 

No. 31. 

SHIPPING — INJUET OF THIED PeESONS — LiABILITT OF VeSSEL POE NEGLIGENCE 
OF TOWING TBG. 

The owners of a steamship which was wholly in charge of tugs hired 
to take lier from her mooring at a public pier and start lier on her 
voyage cannot be held liable for the injury of a person on the pier, not 
a passenger, resulting from such handling of one of the tugs by tliose 
in charge of It, who had no connection with the ship, as to cause a 
hawser to sweep across the pier. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Charles Biddle, for plaintiff in error. 
J. H. Brinton, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The errors assigned in this case ail go 
to the charge of the court, or to its refusai to charge in accordance 
with several points which were submitted on behalf of the défend- 
ant below, who is the plaintifï hère. The questions raised may be 
comprehensively stated to be, (1) whether the défendant was en- 
titled to the direction of a verdict in its favor, and (3) whether, if 
it was not, the instructions that were given to the jury were correct. 
But as we are of opinion that the first of thèse questions must be 
affirmatively answered, the second need not be separately considered. 

The action was brought by John Gaflfney and Theresa Gafïney, his 
wife, to recover damages for personal injuries sustained by the lat- 
ter, which the plaintiffs alleged had been caused by négligence of 
the défendant. There was no substantial dispute about the material 
facts. The steamship Friesland belonged to the défendant. On July 
16, 1904, she was moored at a public pier on the Delaware river, and 
was in readiness to proceed upon a voyage down the river and out 
to sea. A section of the pier was roped ofï, and Theresa Gafifney, 
whose nièce was among the passengers, was standing there, with 
others, to see the vessel start. The steamtugs Churchman and Bryn 
Mawr were taking the vessel out into the river, and turning her bow, 
which had been moored toward the shore, in the direction in which 
she was to go. The Bryn Mawr, having been made fast to the Fries- 
land's stern by a hawser of considérable length, went to a point in 
the river above the end of the pier, where she remained, until, upon 
being signaled to proceed, she did so, with the resuit that the haw- 
ser that has been mentioned slipped over the end of the pier and 
struck the plaintifï, Theresa Gafïney. Neither of the tugs belonged 
to the défendant. They were owned by Peter Wright & Sons, and 
that firm was performing the service in which they were then en- 
gaged under a contract between it and the défendant. When the 
ship was connected with the tugs, it was placed in their exclusive 
14,3 F.— 20 
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control. Their représentative was on the Friesland's bridge when he 
gave the order for the Bryn Miv^r to proceed. Fronl that place he 
could not signal directly to her, but hé communicated the signal to an 
agent of the défendant, who vcas upon the pier, and by him it was 
conveyed, as it was intended it should be, to the tug. The latter gave 
no order himself, nor did he hâve, or assume to hâve, any authority 
to do so on behalf of the défendant. He merely transmitted an order 
which w^s given by the person to whom the contractors had con- 
fided the management of the work. 

The learned trial judge did not overlook, but expressly recognized, 
the well-khown rule that one who has contracted with a compétent 
jndependent contractor to perform a lawful service for him, cannot 
be held liable for négligence committed by such contractor or his 
servants in prosecuting the work he had agreed to do. Nor does it 
appear that the court below was at ail influenced by the wholly inad- 
missible suggestion which has been urged upon the attention of this 
court, that the transmission of the signal that has been ref erred to 
amounted to an assumption of control by an agent of the défendant. 
Yet the case was submitted to the jury upon the ground that the de- 
fendant owed to Theresa Gaffney a duty to see to it that she should 
Ëufifer no injury, and that this duty was so absolute in its nature 
that respongibility for failing to discharge it could not be shifted to 
an independent contractor. "So that" (to quote from the charge) 
"it makes no différence that this was another company hired to pull 
the Friesland into the stream, for thêy [the défendants] were re- 
sponsible for whatever occurred in doing that, and, if Peter Wright 
& Sons * * * did that in a négligent way, it was their [the de- 
fendants'] act for which they are responsible/' We cannot concur 
in this view.of the law. Theresa Gaffney was not a passenger on the 
vessel of the défendant, and therefore no obligation arising out of 
that relation is for considération. The pier, though used by thè de- 
fendant, was a public one, and the plaintiff was rightfuUy upon it. 
But her hurt was not occasioned byany defect in it, or by ahy act 
or omission of the défendant or its agents. It was caused solely by 
the servants of the independent contractors, and whether their con- 
duct was or was not duly careful is a question which need not, and 
should not, be now discussed. 

We are of opinion that the facts we hâve stated were fatal to the 
plaintifï's supposed cause of action, and that they were so conclusively 
shown that nothing remained for the' jury. The -défendant,: therefore, 
was entitled to an instruction to return a verdict in its favor ; and 
because such instruction was rèfuSéd, the judgment of the Circuit 
Court is reversed» ; 

On Pétition to Rehear. 

PER CURIAM. The évidence was thoroughly examîned beforc 
this case was decided. It is supposed, however, that we failed to ob- 
serve that there was (as is asserted in the pétition, for arehearing) a 
"substaritial dispute (1) as to whether or not the pwners of the tug 
boats were shown to hâve been independent contractors, and (3) as 
to whether or not the défendant company exercised control of the un- 
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dockiiig of the vessel." Thèse matters were fully considered ; and we 
thought, as we still think, that the fact that the Friesland was being 
moved from the dock by an independent contracter, without any exer- 
cise of control by the défendant, "was so conclusively shown that 
nothing remained for the jury." Schofield v. Chicago, M. & St. Paul 
Railwav Co., 114 U. S. 618, 5 Sup. Ct. 1125, 29 L. Ed. 224; Northern 
Pacific Railroad Co. v. Freeman, 174 U. S. 384, 19 Sup. Ct. 763, 43 
L. Ed. 1014. 

The évidence to which the pétition refers does not admit of the 
construction which it is claimed the jury should hâve been permitted 
to put upon it. The testimony of Stephen A. Shell, when fully and 
fairly read, is plainly to the efïect that the captains of the tugs were 
the servants of the contractor, and that they were exclusively in con- 
trol at the tinie of the accident. The "terms" of the contract — "its 
duration, its considération, and scope" — were not material. It was 
conclusively shown that the firm which was doing the work was acting 
under an agreen)ent with the défendant, which left to the latter no 
power of control ; and this is ail it was necessary to show. 

The suggestion that the défendant actually exercised control over 
the undocking of the vessel is again made ; but our opinion upon that 
subject reraains unchanged. An agent of the défendant did inform a 
représentative of the contractor that the vessel was ready to be moved, 
and he did, as stated in the opinion heretofore filed, transmit an order 
of such représentative to the tug in the river ; but there was no évidence 
whatever that he in any way interfered with or directed the opération. 

The prayer of the pétition for a rehearing is denied. 



FOSTER et al. v. HOME INS. CO. OF CITY OF NEW YORK. 

(Circuit Court of Appeals, Thlrd Circuit January 30, 1906.) 

No. 53. 

INSUBANCE— Conditions of Fire Policy— Fall of BurLDirïG. 

Instructions in an action to recover on a fire Insurance policy con- 
struing and giving effect to a provision of tlie policy that "if a building 
or any part thereof fall, except as a resuit of flre, ail Insurance by this 
policy on such building or its contents shall immediately cease," re- 
vlewed and approved under uneontradicted évidence showing that a sub- 
stantial part of the building fell as the resuit of structural weakness be- 
fore the fire originated which destroyed the insured property thereln. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Charles P. Orr, for plaintiffs in érror. 
Willis F. McCook, for défendant in error. 

Before ACHESON, DALLAS, and CRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought by the 
plaintifl^s below (who are the plaintiffs in error) upon a policy of fire 
Insurance, issued to the plaintiffs by the défendant, to recover damages 
for the loss of certain personal property. The insured property was 
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contained in two adjoining buildings, Nos. 527 and 539 Wood street, 
Pittsburgh, used connectedly as a printing establishment and stationery 
store. The buildings were of brick and four stories in height. Be- 
tween them was a 13-inch brick partition wall, extending through ail 
the stories to the roof, upon which the floors of both buildings rested. 
The jôists of the floors extended from each side wall over to this par- 
tition Wall, their ends resting thereon. By means of arched openings 
eut in this wall the two establishments were connected. On the floors 
of thèse buildings were printing presses, type and type-presses, fold- 
ing and other machinery, and stock of paper. 
The poHcy contained the following clauses: 

"If a building or any part thereof fall, except as the resuit of fire, ail 
Insurance by this policy on such building or its contents shall immediately 
cease." 

"This Company shall not be liable for loss caused directly or indirectly by 
invasion * * * or (unless fire ensues, and, in that event, for the damage 
by fire only), by explosion of any kind." 

About 1 o'clock on the night of February 3, 1901, the watchman 
at thèse establishments discovered that this partition wall was crack- 
ing and something falling, and he left the building and went to the 
other side of Wood street. A téléphone message summoning the city 
superintendent of the bureau of building inspectors, Capt. J. A. Brown, 
was immediately sent. The superintendent reached the premises and 
entered the buildings about a quarter after 2 o'clock and found (to 
quote his own language) that "the center or division wall between 
the two buildings was crushing." In his testimony he thus described 
the situation disclosed upon his inspection then made: 

"I could see that the wall for about 10 or 12 feet, running from the front 
towards the rear, had split from the ceiling down, and that 9 Inches of that 
13-ineh wall for about four or flve feet from the ceiling, had fallen down. 
This was the noise that had been made. The four inches was buckled; the 
weight of the floors was resting on those four inches, and it was buckled 
into the other room in that shape (Indieating)," 

The building' inspector summoned the manager of the firm and 
advised him to get Mr. Eichleay, who was engaged in work nearby, to 
shore up the building. Accordingly, Eichleay was employed to do 
this, and he and his workmen soon started to work. While they were 
at work, about 9:30 o'clock, a. m., the partition wall gave way and the 
upper floors came down. The front part of the buildings, for the 
distance of about one-third of their length back toward the rear, fell. 
Almost immediately after the fall, a small fire started in the débris on 
the first floor a short distance back from the front and spread very 
rapidly, the flames soon mounting up to the top of the standing 
walls. 

The foregoing stated facts were established indisputably by un- 
contradicted testimony of eye witnesses. There was no évidence to 
show that any fire occurred before the fall of the buildings. It was 
not shown that any explosion occurred. The theory of explosion was 
without basis. It seems to hâve arisen from the fact that some of the 
witnesses, in speaking of the crash caused by the fall of the buildings, 
employed the word "explosion" as indieating the noise. Under a 
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charge as favorable to the plaintiffs as at ail admissible, the jury ren- 
lered a verdict for the défendant. There is no assignment of error 
to the charge. The assignments go to the answers to the three follow- 
ing points : 

"(1) The court erred in answering plalntifEs' flrst point, which point and 
answer are as follows : If the jury flnd that the fire which resulted in the 
destruction of the plaintiff's goods covered by the policy of insurance in this 
case preceded the fali of the building, then the plaintiff is entitled to recover. 
Answer : This point is affirmed if the jury aiso flnd that the fall of the build- 
ing was the resuit of that fire." 

We are of opinion that there was no réversible error in this answer 
in view of the uncontradicted évidence. Upon a most careful con- 
sidération of the case we are entirely satisfied that there was no évi- 
dence to justify a finding either that any fire preceded the fall of 
the buildings or that any explosion occurred. There was no évidence, 
therefore, to justify this point. 

"(2) The court erred in answering the second point of the défendant, 
which point and answer thereto are as follows: If the jury flnd that the 
building containin?: the insured property fell, or any part of it fell, from any 
cause other than fire, then the insurance and the defendant's liability fell 
with it, and the verdict must be for the défendant. Answer: This point la 
affirmed. Ai? we hâve stated in the gênerai charge, the policy provides, 'if a 
building or any part thereof fall, except as the resuit of fire. ail insurance 
by this policy on such building or Its contents shall immediately cease.' " 

We see no ground of objection to this answer. It simply affirmed 
the plain provision of the policy. If the plaintiffs desired any more 
spécifie instruction as to the meaning of the words "or any part there- 
of fall," they could hâve asked for the same. Moreover, under the 
proofs there was no question as to the fall being of a material and 
intégral part of the buildings. 

"(3) The court erred in answering defendant's fourth and last point, which 
point and answer are as follows: As the évidence is uncontradicted that a 
substantial part of the building fell, before the plaintiffs can recover they 
must show that its fall was caused by the lire alone and not by explosion or 
crushing of the building. Answer: That point is affirmed." 

The court was quite right in saying that the évidence was uncon- 
tradicted that a substantial part of the building fell. In the gênerai 
charge the judge explicitly instructed the jury that the burden of 
proof that the case was within one of the exceptions of the policy was 
on the défendant. Fairly read, this fourth point does not assert or 
imply anything to the contrary of that instruction. We think this 
answer is free from error. Finally, in overruling the assignments of 
error, we hâve only this to add, that in our judgment it was clearly 
shown by uncontradicted évidence that the fall of the buildings was 
not the resuit of fire but was altogether owing to inhérent weakness 
or defects of construction, that the fire which destroyed the plain- 
tifïs' property was not caused by explosion, and that the fire origi- 
nated after the fall of the buildings. Accordingly the policy by its 
express provisions was not in force at the time of the loss. 

The judgment of the Circuit Court is affirmed. 
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In re SALH. 

(Circuit Court ot Appeals, Slxtlj Circuit February 20, 1906.) 

No. 1,453. 

BaNKBUPTCT — HOMESTEAD EXEMPTION — KeNTUCKY STATUTE. 

Under the liomestead statute of Kentucky (Ky. St 1903, §1702 et 
seq.), wlilch, as construed by the Court of Appeals of the state. gives 
a mère rlght of occupancy to a debtor as agalnst hls creditors, the 
right eannot exlst in land to which the debtor bas not a présent légal 
right of occupancy ; and a bankrupt Is not entitled to a homestead ex- 
emption In land the title to which is in hls wlfe for life, with remainder 
to him on her deatb, although the land is occupied as a home by both 
husband and wife and their chiidren. 

Pétition to Review an Order of the District Court of the United 
States for the Western District of Kentucky. 

Jos. R. Grogan, for petitioner. 
Campbell & Campbell, for bankrupt. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The bankrupt has been allowed a home- 
stead as exempt under the law of Kentucky in a house and lot occu- 
pied by the bankrupt, his wife, and their family, the title to which is 
in the bankrupt's wife for life, with remainder to the bankrupt at the 
death of the wife. The trustée has filed this pétition for a review 
of this order. 

Ky. St. 1903, § 1703, provides that there shall be exempt, sub- 
ject to certain exceptions not necessary to be hère sfated, "so much 
land, including the dwelling house and appurtenances owned by debt- 
ors, who are actual bona fide housekeepers with a family, résident in 
the commonwealth, as shall not exceed in value one thousand dollars." 
By section 1707 this homestead is declared to be for the use of the 
widow so long as she occupies the same and the unmarried infant 
chiidren of the husband, and by section 1708 the homestead of a 
woman is in like manner for the use of her surviving husband and 
her unmarried chiidren. 

In Brame v. Craig, 75 Ky. 404, it is held that the homestead ex- 
emption is not an estate in lands, but only a privilège of occupancy 
with the family as against creditors. To the same effect are the cases 
of Little's Guardian v. Woodword, 14 Bush (Ky.) 585, Eby v. Love- 
lace, 4 Ky. Law Rep. 449, and Schmidt v. Oliges, 6 Ky. Law Rep. 
897. Being a mère right of occupancy, it is lost by removing with 
intent to permanently loca,te elsewhere. Carter v. Goodman, 11 Bush 
(Ky.) 238. But the Kentucky homestead law applies as well to es- 
tâtes for life as it does to estâtes held by the debtor in fee, and in 
Robinson v. Smithey, 80 Ky. 636, it was held that a widow holding a 
life estate under the will of her husband, with remainder to her chii- 
dren, was entitled to a homestead out of her life estate as against her 
Personal creditors. It follows, therefore, that Mrs. Sales would be 
entitled to a homestead out of her life estate for the benefit of herself 
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and family, including lier husband. If her husband is also entitled 
to a homestead out of his reversionary remainder, there may be two 
homesteads at the same time in the same land. 

Inasmuch as the right of homestead is a mère right of use and oc- 
cupancy protected against creditors for reasons of public policy af- 
fecting the security of a home for the debtor and his family, it logic- 
ally cannot exist in any land in which the debtor has not a présent 
légal right of possession or occupancy. It is therefore generally held 
that a homestead cannot exist in a remainder or reversion, for in 
such case the légal présent right of occupancy is in the tenant for life, 
and the remainderman or reversioner can hâve no présent légal right 
of occupation. 15 Am. & Eng. Encyc. of Law, p. 557 ; Howell v. 
Tones. 91 Tenu. 402, 19 S. W. 757 ; Brokaw v. Ogle, 170 111. 115, 48 
"N. E. 394; Murchison v. Plyler, 87 N. C. 79; Wilson v. Counts, 52 
S. C. 218, 39 S, E. G49. This seeras to be the settled law of Kentucky. 
In Merrifield v. Merrifield's Assignée, 82 Ky. 527, 535, it appeared 
that the land in which D. B. Merrifield claimed a homestead was 
a place conveyed by his father to him subject to a life estate in his 
mother. His mother, becoming a widow and indebted, was allowed a 
homestead out of her life estate, or the value thereof in the proceeds of 
sale. D. B. Merrifield also claimed as against his creditors a home- 
stead exemption in his reversionary estate. This was denied him, 
although it is stated that Abigail Merrifield, the widow of the grantor 
and mother of D. B. Merrifield, "jointly with D. B. Merrifield and his 
family continued, as they had done before his death [the grantor], 
to occupy the farm conveyed." Upon this matter of the claim of two 
homesteads out of the same land, the court said: 

"But both she and D. B; Merrifield cannot hâve a homestead In the land. 
It was declded In the case of Meguiar, Helm & Co. v. Burr, 4 Ky. Law Rep. 
659, that joint owners of a tract of land, upon which they both live In sep- 
arate buildings with thelr familles, are each entitled to a homestead, 
although the land has not been divided. But this court has never gone so 
far as to détermine that both the widow and the remainderman can, at the 
same time, hâve a homestead in the same land, nor do we think the statùte 
can be so applied and extended. The theory of the homestead exemption is 
that the debtor requires a prescribed amount in value of land to be set apart 
for the support of himself and dépendent family, but to accomplish such a 
beneflcent object be must bave the right to occupy and use It; and henee 
it is an indispensable requisite that a party claiming the exemption must be 
In the actual possession. But a party having mereiy an intèrest in re- 
mainder is without any right to the possession, and, in the meaning of the 
law, not in possession." 

This case was approved and followed in the case of Roach v. Dance, 
80 S. W. 1097, 26 Ky. Law Rep. 157. 

A distinction between that case and this is sought to be established 
by reason of the fact that the bankrupt and his wife occupy the prem- 
ises out of which he asks a homestead as one family, while in the 
Merrifield Case Merrifield and his family constituted one family and 
his mother another, although they resid'ed together. But nô sound 
distinction can be rested upon this différence. The foundation of the 
right of homestead is a présent légal right of occupancy and posses- 
sion, a possession in the debtor's own légal right as owner of the 
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land. A possession in the right of the wife's ownership îs at most 
dépendent upon the marital relation and in a large sensé is an oc- 
cupancy at suflferance. The légal principle upon which Merrifield v. 
Merrifield and Roach v. Dance must rest is that a homestead right, 
being a mère right of occupancy, cannot exist in land to which the 
debtor has not a présent légal right of occupancy. 

The order allowing a homestead must be set aside, and the report 
of the référée against the right of the homestead confirmed. 



RUGGLBS et aL v. PATTON. 
(Circuit Court of Appeals, Slxth Circuit. February 20, 1906.) 

No. 1,438. 

1. Appeal — Final Oedeb — ^Aixowance or Compensation to Eeceiver. 

An order autho'rizing a receiver to pay to himself from funds in his 
hands as custodian for the court a spécifie sum for past services ren- 
dered as such receiver is a complète withdrawal of so much of such 
funds from the court's possession, and as such is a final order and 
appealable. 

[Ed. Note. — For cases in point, see vol. 2, Cent Dig. Appeal and Error, 
§ 399.] 

2. Receivees— Obbeb Aixowinq Compensation. 

An order allowing compensation to a receiver should be made only 
after notice and a hearing, at which the parties interested hâve an 
opportunity of contesting the clalm. 

[Ed. Note. — ^For cases In point, see vol. 42, Cent Dig. Recelvers, § 
391.] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Knappen, Kleinhaus & Knappen and Dovel & Smith (Benton Han- 
chett, of counsel), for appellants. 

Taggart, Denison & Wilson, for appellee. 

Before LURTON and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. Under a bill filed in the circuit court 
by C. F. Ruggles, one of the appellants, against Edward Buckley, 
another of the appellants, and others, the appellee, John Patton, was 
duly appointed receiver. The object of the bill was to wind up an 
alleged partnership between Ruggles and Buckley. Before any con- 
clusion of the litigation or disposition of the property in custodia 
legis, Hon. Francis J. Wing, District Judge for the Northern district 
of Ohio, sitting under a désignation in tiie place of District Judge 
Wanty, made the folio wing order: 

"In this cause the receiver, John Patton, having served substantially one 
year as such receiver up to January 1, 1905, and not having received or with- 
drawn any compensation for his services, and it appearing to the court 
proper that he should be permitted to reçoive and to pay himself each 
year a suitable sum on account of such compensation, it is ordered that said 
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recpiver may withdraw and pay to himself the sum of twenty thousand dol- 
lars ($20,000) for the year 1904, and at the rate of the same sum for each 
year or part of a year thereafter, whlle he remalns receiver, on account of 
sueh compensation, for the whole period upon the final termlnation of the 
trust, if such further allowanee be deemed proper." 

From this decree this appeal has been prosecuted by the appellants 
named in the caption. 

The motion of the appellee to dismiss the appeal as not from a final 
decree présents the. whole substance of the errors assigned. If the 
order was interlocutory, it is not appealable until a final decree shall 
be made in respect to the receiver's compensation. Upon the other 
hand, if the order that the receiver shall pay to himself out of the 
funds in his hands as receiver the sum of $20,000 for his services 
for the year 1904 is a final détermination of the particular matter, it is 
a final decree, and appealable, although the receivership shall still 
continue. 

The question is in narrow compass. The receiver contends that the 
order is not final, because he construes it as a mère payment upon ac- 
count, and that the fund paid to himself under the order will continue 
to be subject to the order of the court, and his bond responsible for 
obédience to any order settling his compensation at a less sum and re- 
calling any sum received in excess of the compensation allowed upon 
a final settlement. If this is the correct interprétation of the order, 
it is plainly interlocutory, and not final, and, if not final, is not ap- 
pealable. The order itself bears no such interprétation. It directs the 
payment of $30,000 for a definite service, the service of the receiver 
for the year 1904. It also directs that he be paid at the same rate 
for his future services. The only réservation over the subject of com- 
pensation for either past or future service is found in the direction 
that the order is without préjudice to the allowanee of "further com- 
pensation" upon the final termination of the receivership. In other 
words the court in efïect says: 

"You shall hâve, and the fund shall immediately pay you, $20,000 for your 
services for the year past. You shall be paid at the same rate for future 
services, for I flnd that to be the value of your services upon the évidence in 
the record. It may turn out that your services will prove of even greater 
value. In that event the matter shall be open so far as to entitle you to 
a still further allowanee ; but in any event your compensation shall be now 
settled at a minimum of $20,000 for 1904, and the same for the future unless 
I see fit to increase it." 

That this order applied to the court's receiver is no test of its finality. 
If the receiver présents any particular matter touching his action for 
the court's approval, and the court upon a proper hearing décides in 
favor of the receiver and approves his conduct, or discharges him 
from liability in respect of the particular matter, would it be said 
that the matter would remain open and subject to reconsideration, upon 
the application of any one interested or upon the court's own initia- 
tive, simply because the receivership was not then terminated? The 
test of the finality of a decree affecting either the conduct or the com- 
pensation of a receiver is not found in the mère fact as to whether 
the receivership was thereafter continued, but in the nature and char- 



314 143 FBDKEAL REPORTER. 

acter of the order itself. When Mr. Patton was ordêred to pay to 
himself out of the funds in his hands as custodian for the court the 
sum of $20,000 for his services for 1904, that sum of money was just 
as absolutely withdrawn from the custody of the court as if he had 
been ordered to pay it to a third person. The fact that he was then 
the court's receiver, and that he continued to be the court's receiver, 
gave the court no more authority to call back a fund which he was di- 
rected to pay to himself, in the absence of a réservation to that effect, 
than it could exercise over any other party obtaining funds through 
an order of the court. 

An instance in point of a final order in respect to a particular com- 
pensation to a receiver is found in Williams v. Morgan, 111 U. S. 
684, 4 Sup. Ct. 638, 28 L. Ed. 559. Rayner was one of two receivers. 
He was also one of two trustées under the mortgage in course of 
foreclosure. As receiver he took active charge of the opération of 
the railway and applied for an annual allowance for his service as 
manager and superintendent of the railway. The matter was referred 
to a master, who reported an annual allowance of $10,000 per year. 
The report was confirmed, subject to exceptions filed within 30 days. 
None were filed, and Rayner received that allowance for that branch 
of his services throughout the receivership. The appeal in the case 
was from an order made at the conclusion of the case fixing com- 
pensation as trustées and receivers, exclusive of the salary paid to 
Rayner as superintendent and manager. Manifestly the allowance 
made subject to exceptions became final, in the absence of exceptions 
or upon their being overruled. 

In the case styled In re Michigan Central Rd. Co., 134 Fed. 737, 
731, 59 C. C. A. 643, the clerk of the Circuit Court applied for com- 
pensation as custodian of certain bonds upon a part of them being 
withdrawn. The Circuit Court made the allowance claimed, and di- 
rected the appellant to pay the amount fixed as commissions to W. D. 
Harsha, and upon default that exécution should issue. An appeal was 
denied upon two grounds, one of which was that the decree was not 
final, inasmuch as the whole matter was not disposed of, as other bonds 
remained in custody of the clerk, which, when withdrawn, would entitle 
the clerk to a further allowance of compensation. We held the decree 
final so far as compensation had accrued and so far as there was a 
definite order to pay. 

We think that the direction that the receiver should pay to himself 
$20,000 for a spécifie service already rendered was a complète with- 
drawal of that part of the funds from the court's possession. The 
case falls under the authority of In re Michigan Central Rd. Co., cited 
above; Trustées v. Greenough, 105 U. S. 527, 531, 26 L. Ed. 1157: 
Edgell v. Felder, 99 Fed. 324, 39 C. C. A. 540; Tuttle v. Claflin, 88 
Fed. 122, 31 C. C. A. 419. The order appealed from was made with- 
out notice to the parties interested in the fund. In truth, it seems to 
hâve been made by the court upon its own motion and without appli- 
cation by the receiver. Nothing is better settled than that an allowance 
to a receiver by way of compensation for his services is not subject 
to the arbitrary détermination of the court, but should be made upon 
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a hearing at which the parties interested hâve an opportunity of con- 
testing the daim. In Re Michigan Central Rd. Co., already cited, 
we said: 

"The poti-er of the chancellor to flx an allowance out of a fund in court 
for the services of a spécial master, receiver, counsel, trustée, etc., is not 
uncontroliable, as It would be if orders malîing such allowaaces were not 
subject to review. In such matters great latitude may be properly accorded 
to tlie .ludge administering a property, and acquainted with the services and 
qualifications of persons rendering spécial services under the court's direc- 
tion. Xevertheiess, if wrong principles be applied in settling such compen- 
sation, or an allowance grossly excessive be niade, it would be compétent for 
an appellate court to correct the wrong. The most extravagant allowanees In 
such cases, and the grossest niisapplication of correct légal principles, might 
go unchallenged unless the matter were subject to review by appeal. Trus- 
tées v. Grcenoush, 105 U. S. 527, 528, 26 L. Ed. 1157; Williams v. Mor- 
gan, 111 U. S. 684, 4 Sup. et. 638. 28 L. Ed. ."i.'î): Mason v. Pewabic Min- 
ing Co., 153 U. S. 361, 14 Sup. Ot. 847, 38 L. Ed. 745." 

If reviewable upon appeal, it follows that the order is erroneous, 
if made without notice. Any other practice is certain to lead to great 
abuse. Merchant's Bank v. Crysler, 67 Fed. 388, 14 C. C. A. 444. 

We express no opinion in respect to the merits of the allowance. 
The court below should first act upon the matter after a hearing. 
The dccree wiil be reversed, as irregular and erroneous. 



UNITYPE CO. V. LONG. 

(Circuit Court of Appeals, Sixth Circuit February 24, 1906.) 

No. 1,462. 

Sales — Conmtional Sale of Property to Bankbxjpt — Right to Reclaim. 

A coutract for the leasing of a machine for a term of three years 
for a total rental of $1,260, to be pald in monthly installments, for 
which notes were given, with an option to the lessee to extend for two 
years more at the same rental, or to buy the machine at any time during 
the three years for $1,700. less the amount paid in rental, is In effect a 
conditional sale, and wlthin Rev. St. Ohlo 1905, § 4155 — 2, which pro- 
vides that in ail cases where personal property is sold on Installments, 
or leased on condition that It shall belong to the lessee whenever the 
amount paid shall be a certain sum, until such time the title to remain 
In the lessor, the condition shall be void as against creditors, unless the 
contract Is recorded, and, where such contract was not recorded, the 
machine cannot be reclaimed by the lessor from the trustée in bank- 
rujitcy of the lessee. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dig. Sales, §§ 1327- 
1331.] 

Appeal from the District Court of the United States for the 
Northern District of Ohio. 
For opinion below, see 136 Fed. 989. 

J. E. La Dow, for appellant. 
Edwin Mansfield, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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RICHARDS, Circuit Judge. This was a pétition filed with the 
référée to reclaim a typesetting machine found in possession of the 
bankrupt. The petitioner (appellant) claimed as the owner and 
lessor. The trustée defended on the ground that there had been a 
conditional sale, and that the condition reserving the title was void 
for want of compliance with the Ohio statute. The référée found 
in favor of the petitioner, holding there was a mère lease. The 
court below reversed, finding there was no mère lease but a condi- 
tional sale, without compliance with the Ohio statute. 

The agreement entered into between the petitioner below and the 
bankrupt was termed a "simplex typesetting machine lease." By it 
the lessor agreed to furnish and lease to the lessee one simplex type- 
setting machine — 

"To hold for the term of three years; * • * and the said lessee hereby 
covenants to and with the lessor that he will pay for the same a rental of 
twelve hundred aijd sixty dollars ($1,260) for the entire term of three 
years, in installments of thirty-flve dollars ($35.00) each, payable on the 
first day of each month until the twelve hundred and slxty dollars ($1,260) 
has been pald, and wlll further secure such payments by givlng at the be- 
ginning of sald rental term, his promissory notes in form acceptable to 
the lessor for the same ; but the giving of sald notes shall not be regarded 
as payment of the rent aforesaid." 

The lessee agreed to maintain the machine in good operative con- 
dition, and, at the end of the term, to ship it back to the lessor, and 
during the term to insure it for the benefit of the lessor in the sum 
of $1,300. The agreement also contained the following provisions: 

"The lessee further covenants and agrées that in case he, or any party 
holding under him, shall violate any of the provisions, conditions or agree- 
ments herein contained, the lessor may, at his option, terminate this lease, 
and retain and keep ail rentals hereinbefore stipulated to be paid by the lessee 
in considération and payment for the use theretofore had of sald machine 
and its appurtenances." 

"It Is further covenanted and agreed by both parties hereto that this lease 
shall extend to and cover a further period of two years upon the same terms 
and conditions ; provided, however, that the lessee may, if he shall so elect, 
and give notice in wrîtlng of sald élection to the lessor at least thirty days 
before the end of the first term of three years, abandon, discontinue and ter- 
minate this lease at the end of said first rental term and retum said ma- 
chine as heretofore provided, immediately upon the ending of the first term 
aforesaid." 

"The lessee shall hâve the option of purchasing said machine and appur- 
tenances in his possession for the sum of seventeen hundred dollars (pro- 
vided ail his covenants then matured shall hâve been fulflUed), at any time 
within three years after its érection by payment to the lessor of such cash as 
with the amount of rental theretofore pald shall equal seventeen hundred 
dollars." 

The statute of Ohio regulating conditional sales reads as follows: 

"(Rev. St. 1905, § 4155 — 2.) Section 1. In ail cases where any personal 
property shall be sold to any person, to be paid for in whole or in part iu 
installments, or shall be leased, rented, hired or delivered to another oii con- 
dition that the same shall belong to the person purchasing, leasing, renting, 
hiring. or receiving the same whenever the amount paid shall be a certain 
sum. or the value of such property, the title to the same to remain in the 
vendor, lessor, renter, hirer or deliverer of the same, until such sum or the 
value of such property or any part thereof shall hâve been paid, such con- 
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dltion, m regard to the title so remalning untll such payment, shall be voia 
as to ail subséquent purchasers and mortgagees in good faith, and ereditors, 
unless such condition shall be evidenced by writlng." 

Which shall be properly verified and filed with a designated officer. 

By the next section of the act (Rev. St. 1905, § 4155—3), it is pro- 
vided that it shall be unlawful for the persons who sold or leased, 
etc., the property to take possession of the same without tendering 
or refunding to the purchaser, lessee, etc., the sums of money paid 
after deducting a reasonable compensation for the use of the prop- 
erty. 

The question of construction involved is whether, in view of the 
provisions of the so-called lease, the transaction came within the 
scope of the above statute. We are satisfied that the court below was 
correct in holding that it did. Although called a lease, the transac- 
tion was intended to be, and in effect was, a conditional sale; the 
vendor reserving the title until the final payment should be made, and 
the right of rescission, in case the purchaser should fail in the pay- 
ment of any installments of the so-called rent, or an additional amount 
to make the total sum of $1,700. Hervey v. R. I. Locomotive Works, 
93 U. S. 664, 673, 33 L. Ed. 1003. 

It will be observed that the so-called lessee was obliged to insure 
the machine for the lessor in the sum of $1,200, which may be taken 
as the approximate value to the latter. The total rent payable for the 
terni of three years was $1,260 and notes were required to be given 
in advance therefor. There was also the provision that the lease was 
to cover a further term of two years on the same conditions, unless 
the lessee, at least 30 days before the end of the term of three years, 
should terminate it by notice and return the machine. Coupled' with 
this was the provision that the lessee should hâve the option of pur- 
chasing the machine for $1,700, "at any time within three years after 
its érection," that is, during the first term of three years, by paying 
the lessor such amount as with the rental already paid should equal 
$1,700. Read in connection with the preceding provision for the 
second term of two years, this so-called option of purchase was made 
practically compulsory. The lessee, having paid $1,260 for the 
three years, would only hâve $440 to pay in order to own the machine ; 
but, unless he served notice before the end of the first term and re- 
turned the machine, he became obligated to pay $840 as rent for the 
two-year term, or $400 more than the value of the machine. Thus 
he was practically compelled to complète the purchase of the ma- 
chine during the first term, or lose the installments he had paid. 

The Ohio statute provides that in ail cases where any personal 
property shall be leased to another on condition that the same shall 
belong to the person leasing it whenever the amount paid shall be a 
certain sum, or the value of such property, the title to remain in the 
lessor until such sum or the value of such property shall hâve been 
paid, such condition shall be void as to ereditors, unless it shall be 
evidenced by writing, duly verified and filed in accordance with the 
statute. This agreement came clearly within thèse provisions. If this 
was a lease, the property was to belong to the lessee upon the pay- 



318 U3 FEDERAL KEPORTER. 

ment of a certain sum to be made up substantially of the înstallmenlf! 
of so-called rent, and so the agreement was really a conditional sale. 
The lease was a mère subterfuge to avoid the statute. Jones v. 
Molster, 11 Ohio Cir. Ct. Rep. 432, 5 O. C. D. 251. 

In the administration of the bankruptcy act, we haVe already held 
that a contract for a conditiotial sale of personal property, not filed 
in accordance with the provisions of section 4155—2 of the Revised 
Statutes of Ohio of 1905, is void as against the creditors of the 
bankrupt, whether their claims arose before or afteP the contract 
was made. DoUe v. Cassell, 135 Fed. 52, 67 C. C. A. 526. 

The judgment is affirmed. 



STANDARD VARNISH WORKS V. HATDOCK. 

(Circuit Court of Appeals, Sixth Circuit. Febriiary 24, 1906.1 

No. 1,435. 

BANKRtrPTCT — Featjdui-ent Pubchase of Goods by Banketjpt — Election bt 

SEIiEB. 

One from whom a banlirupt obtained goods by means of fraudulent rep- 
résentations, which were not paid for, bas his élection to conflrm tlie 
sale and assume the position of a créditer for the priée, or to repudlate 
the sale and reeover the goods, but, havlng made such élection, with 
lînowledge of the facts, by proving his claim and votlng as a créditer In 
the banlîruptcy proceedings, he is concluded thereby, and cannot there- 
after withdraw his claim and reeover the goods. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

Frank Seinsheimer and Roettinger & Gorman, for appellant. 
Cpbb, Howard & Bailey and Van Deman, Burkhardt & Shea, for 
appellee. , 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The Decatur Buggy Company, an 
Ohio corporation, on April 9, 1904, made a gênerai assignment for the 
benefit of its creditors. On the 19th of that month a pétition of some 
of its creditors was filed in the court below, praying that the Com- 
pany be adjudicated a bankrupt; and on May llth following it was, 
upon the hearing of said pétition, so adjudged. The Standard Var- 
nish Works, the appellant hère, filed and proved à claim as a gênerai 
creditor against the bankrupt for goods sold to it for the purpose 
of its business, and upon the footing of such a creditor participated 
in the proceedings at the creditors' meeting and voted at the élection 
of the trustée, which, as we infer from the referee's report, occurred 
on May 31, 1904. Subsequently this appellant moved for leave to 
withdraw its claim, and the motion was allowed on June lit, 1904. 
Thereafter, on the same day, the appellant filed an intervening pé- 
tition setting forth that the goods, the same goods on account of 
which it had filed and proved its claim as a creditor, had been pur- 
chased from it by the bankrupt upon false représentations as to its 
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financial condition upon which the appellant relied in making the 
sale, and which représentations were known by the bankrupt to be 
false at the time of the sale. And it was further alleged in said in- 
tervening pétition that the bankrupt, at the time of said sale, had no 
intention of paying for the goods, or reasonable expectation of paying 
for them. Whereupon the petitioner averred that it was entitled 
to the possession of the goods, and prayed that the trustée be ordered 
to return those of them still in his possession, and that a claim for the 
balance be allowed against the estate. This pétition was disallowed 
by the référée, who found that the facts regarding the sale were as 
claimed by the petitioner, but held that the petitioner was precluded 
from recovering the goods by proving its claim in the proceedings 
at the creditors' meeting and voting as a creditor. The district judge, 
upon revision of the order of the référée, confirmed the same, and 
the order of the District Court thereon is brought hère by appeal. 

As the référée properly said in his opinion, it was open to the pe- 
titioner, the purchase having been procured by fraud, to elect whether 
to confirm the sale notwithstanding, and, maintain the position of a 
creditor for the price, or to repudiate the sale and recover the goods. 
But the vendor must make his élection promptly on discovery of the 
fraud. This is the settled law. Upon this principle Judge Rav held, 
in Re Hildebrant (D. C.) 120 Fed. 992, that a vendor could not af- 
firm the contract of sale as to part of the goods, and claim the price 
and disaffirm as to another part, and recover the goods in specie. 
And see Seavey v. Potter, 121 Mass. 297. And having made his 
élection in such circumstances, the vendor makes it once for ail. Ken- 
nedy V. Thorp, 51 N. Y. 174; Moller v. Tuska, 87 N. Y. 166; Heller 
v. Elliott, 44 N. J. Law, 467 ; Carter v. Smith, 23 Wis. 497. The pé- 
tition did not State when the petitioner became aware of the falsity 
of the bankrupt's représentations of its solvency and of its fraudu- 
lent purpose, or whether it was before or after the petitioner proved 
its claim and participated in the proceedings as a creditor. And if, 
as it has in some cases been held, the burden of proof that the élec- 
tion was made with knowledge of the facts is upon the party who 
urges the estoppel, it would be difiScult to resist the conviction that the 
circumstances attending the assignment and the adjudication of bank- 
ruptcy were sufïicient to hâve shown the petitioner that the bankrupt 
in procuring the goods had made false représentations in regard to 
its solvency. Not only did the pétition make no daim that the pe- 
titioner was ignorant at the time of proving its daim of the facts 
in regard to the représentations of the bankrupt and of its intention 
in making the purchase, but the facts stated by the référée are suffi- 
cient, prima facie, to support the conclusion that the petitioner had 
knowledge of the essential facts when it voted for the trustée. In 
thèse circumstances, the élection of the petitioner to prove its claim 
as a gênerai creditor was final. There is good ground for saying 
that it was too late for the exercise of an élection after the petitioner 
had joined the gênerai creditors in shaping and carrying forward the 
bankruptcy proceedings and influencing their associâtes in their ac- 
tion. The suggestion that the proceedings probably would hâve been 
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the same without the petitioner's co-operation canhot avail. The as- 
sumption of the position of a gênerai creditor toward the assets 
wouîd naturally be a strong inducement to the other creditors in 
pursuing the bankruptcy proceedings, for this would imply a sharing 
of the assets, and this resuit would be defeated if their associâtes 
were permitted to turn about and reclaim the assets in specie. But, 
if that can be permitted in any state of facts, it is clear that there is 
no equity in this case to countervail the légal and logical resuit of 
such an élection. 

The order of the District Court must be afHrmed, with costs. 



PRIOLEAU V. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. February 6, 1906.) 

No. 599. 

Eeeor, Weit dp — Review ov RiTLiNGS — Failure to Except. 

An objection to évidence unaccompanled by any exception to Its ad- 
mission cannot be considered by the appellate court on a writ of error. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §1503.1 

In Error to the District Court of the United States for the District 
of South Carolina. 

W. St. Julien Jeryey, for plaintiflf in error. 

John G. Capers, U. S. Atty. (Lawson D. Melton, Asst. U. S. Atty., 
on the brief). 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

PER CURIAM. An inspection of the record in this case dis- 
closes the fact. that there were no exceptions properly taken in the 
court below, upon which to base a bill of exceptions. It appears 
that an objection was taken to the testimony of the witness Lyde, but 
no exception was taken and allowed. This is equally true in regard 
to certain letters that were offered in évidence by me défendant in 
error, but there is not a single exception to any of the rulings of the 
court, and we are therefore unable to consider the same. 

An objection to testimony unaccompanled by an exception cannot 
be considered by the court. Such being the case, there is nothing upon 
which to predicate a writ of error, and the case is therefore remanded, 
and the judgment of the court below affirmed. 

AfSrmed. 
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LAFFERTY MFG. CO. et al. v. ACME RY., SIGNAL & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1906.) 

No. 1,127. 

1, Equity— Bill or Review— Leave to File. 

Leave to apply to the Circuit Court for permission to flle a supplemental 
bill in tlie nature of a bill of review for the purpose of introduclng newly 
discovered évidence wlll not be granted by the Circuit Court of Appeals 
after It bas determined the cause on appeal, unless the newly discov- 
ered évidence offered, had it been in the original record, would bave prob- 
ably changed the conclusion to whlch the court came and the decree en- 
tered thereon. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 1091- 
1094.] 

2. Same — Newly Discovebed Evidence. 

The Circuit Court of Appeals will not grant leave to apply to a Circuit 
Court for permission to iile a supplemental bill in the nature of a bill 
of review to bring forward newly discovered évidence where the proofs 
show that such évidence was in existence and accessible prier to the 
original hearing in the cause, and that the probable reason why it was 
not produced is that it was not deemed material by counsel. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

On pétition of appellee for leave to apply to the Circuit Court for permis- 
sion to file a supplemental bill, in the nature of a bill of review, for the 
purpose of Introduclng newly discovered évidence, the court, at its April 
session, 1905, announced the following rule: That such leave will be denied, 
unless the newly discovered évidence offered, had It been in the original 
record, would hâve probably changed the conclusion to which the court came, 
and the decree entered thereon. The hearing on the pétition was continued 
until the October session. 

A. S. Pattison and Edward Rector, for the motion. 
Thomas F. Sheridan, opposed. 

Before GROSSCUP and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. In the opinion handed down in this 
case (138 Fed. 729) it was said: 

"A mère substitution of one material for another, does not constitute inven- 
tion. Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct 20, 34 L. Ed. 574; 
Gardner v. Herz, 118 U. S. ISO, 6 Sup. Ct. 1027, 30 L. Ed. 158; Celluloïd 
Mfg. Co. V. Tower, 26 Fed. 451. The mère fact that the cost of the article to 
the public is thereby cheapened does not give, to the substitution of one ma- 
terial for another, the quality of patentable invention. 

"Two clalms are made, however, to take the s'ubstitution of one material 
for another hère shown, ont of the gênerai rule. The first is, that danger in 
the manufacture and use of the torpédo is thereby lessened ; and the second, 
that the use of the paper cap, by putting paper against paper in the crimping 
process that makes the joint, results in the making of a better joint. 

"The first of thèse claims is the one insisted upon most strongly by counsel 
for appellee. But to our minds, it is a claim not proven. We are unable 
to see, in the absence of proof of actual injury, that the one form of torpédo 
is more dangerous than the other. In the use of each, danger seems to be 
at a minimum. And the proof of actual injury offered is wholly incon- 
clusive and unsatisfactory." 

143 F.— 21 
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Counsel now bring to our attention affidavits tending to show that 
in the explosion of the old tin top torpédo, pièces of the tin are liable 
to be thrown about; that board fences along the BaUimore & Ohio Rail- 
road show fragments oi such torpédos imbedded in the wood; and 
that certain persons named in tbe affidavits, and giving affidavits, hâve 
been injured by such torpédos when in the vicinity of their explosion. 

The patent sued upon was granted May lOth, 1892 ; the bill of com- 
plaint filed Oct.i 7th,' 1903; the .hearing at Circuit June 27th, 1904; 
and the hearing on appeal Feb. 3rd, 1905. It is not shown that 
thèse tîght;bo'?Lrd fences, with their supposed record of fîying tin were 
not in existence bef or e the bill was filed, or the évidence taken; and 
nearly ail the instances of actual in jury to persons shown, occurred 
before the bill wâs filed. Indeed, had counsel for the patent realized 
the materiality or efïect of évidence of this character, means to pro- 
cure such évidence, so far as the affidavits before us disclose, were 
at ail titnes fully within reach. The pétition seems to us to be for 
leave to open up the case, not so much to introduce évidence newly 
discovered, as to introduce old évidence the materiality of which has 
been newly discovered. 

The disturbance of a final judgment between given parties on such 
a groimd, would be contrary to ail the adjudged cases. It would de- 
stroy the finality of nearly every decree handed down. In the interest 
of social order and peace, except in extraordinary instances disclos- 
ing inequity that due diligence could not hâve forestalled, a final de- 
cree is to be left undisturbed as the final settlement of the rights of 
those who were parties to the suit determined. ; 

The pétition is overruled. 



CINCINNATI RT. SUPPLT CO. v. AMERICAN HOIST & DERRICK 

CO. et al. 

(Circuit Court of Appeals, Slxth Circuit February 20, 1906.) 

No. 1,466. 

1. Patents-^Cdnstrtjction oï Claims. 

Ttie law requires a patentée to deflne in hls clalm ptecisely what liis 
Invention is, and, wlien tliat has been done In plain terms, a court has 
no power to disregard such terms and either change or enlarge the 
claim by référence to the spécification. 

[Ed. Note.^ — For cases in point, see vol. 38, Cent Dig. Patents, § 141.] 

2. SaHE— INPKINGEMBNT— WlEE RoPE CLAMP. 

The Crbsby patent, No. 388,840, for a wlre rope clamp, in vIew of 
the prior art, Is limited to a clamp wlth a groove and iongitudinally ex- 
tendlng wlngs forming a latéral support to retain the ropes in place, and 
is not infringed by a clamp not having such wings. 

Appeal from the Circuit Court of the United States for the South- 
ern District pi Ohio. 

Chas. M. Peck, for appellant. 

George P. Barton, De Witt G. Tanner, and George E. Folk, for 
appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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RICHARDS, Circuit Judge. This was a bill for the infringement 
of letters patent No. 388,840, dated September 4, 1888, issued to Oli- 
ver Crosby for a wire rope clamp. The court below found the patent 
valid, that it was infringed, and ordered an account of profits and 
damages. From this an appeal has been taken. 

The Crosby clamp, as stated in the spécification, was "especially 
intende d to be used for the purpose of uniting or splicing two or 
more ropes." The following is a drawing of the device and its de- 
scription taken from the spécification: The drawing represents an 
élévation showing the ropes clamped in position. 

The Crosby Clamp. 




"A Is a castlng having a longltudinally extendlng groove formed thereln, 
the said groove being U-shaped in cross-section of a width equal to the 
dlameter of the rope to be clamped, and of a depth to admit two or more 
ropes therein, one above the other. The bottom of the groove Is corrugated 
to fit the corrugatlons of the rope, B, In order to give the same a firm hold 
upon the clamp. Upon each side of the body of the castlng, A, are latéral 
boit lugs, AA, and the body of the casting in which the groove Is formed 
extends for some distance upon each side and in each direction along the 
rope, forming the wings, BB. The ropes are placed in the groove one above 
the other, as shown in Fig. 1, the wings, BB, forming a latéral support to re- 
tain them in place, and they are then clamped by means of the U-shaped 
boit, C, Crossing the mouth of the groove and passing through the lugs, 
AA, and furnished at the ends with screw threads and nuts, HH." 

Long before this patent was issued the John A. Roebling Sons' 
Company, then the largest manufacturer of steel wire rope and builder 
of suspension bridges in this country, was making, using, and selling 
a wire rope clamp, known as the "Roebling clamp." This clamp had a 
perforated bed plate, a U boit whose threaded ends extended through 
the perforations of the plate, with nuts for clamping and compressing 
the ends of wire ropes which passed through the U boit and were 
held by the bed plate substantially in the manner and for the very 
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purpose shown in the Cros"by patent. Drawings of the Roebling 
clamp were printed in "Knight's American Mechanical Dictionary," 
édition of 1876, and in Roebling's catalogue for 1877. The foUowing 
is a drawing of the Roebling clamp showing the ropes held in position 
by the U boit and the bed plate : 




On April 16, 1873, letters patent No. 125,789 were issued to, Thomas 
J. and George M. Clark for an improvement in rope clamps. This 
clamp was in two sections, each with two corrugated grooves. and 
having bolts to clamp the sections together, compressing and firmly 
holding the ropes. The grooves to receive and hold the ropes were 
"semitubular," or "semicircular," in shape, and were provided witli 
corrugations: so as "to form, as it were, teeth or projections to grasp 
the rope." The patent is important in this case only because the 
claim covers corrugations in grooves designed to clamp and hold 
fast ropes. The Crosby patent refers to this Clark patent and dis- 
avows any intention to claim anything shown therein. 

Bearing in mind that the Roebling clamp contains aJl the features 
of the Crosby clamp, exçept the corrugated grooves (with wings) "of 
a depth to receive two or more ropes, one above the other," and that 
the Clark patent covers the corrugations in the groove, or a semi- 
circular corrugated groove of a depth sufficient to receive one half 
of a rope, we are prepared to take up the claim of the Crosby patent, 
which reads as follows: 

"I claim as my Invention: In a wire rope fastening, a casting having a. 
groove therein of a depth to receive two or more ropes, one above the other, 
longitudinally extending wings f ormlng the sides of the groove, boit lugs 
outside of sald wings, and a U boit passing over and across said groove 
and through sald lugs and furnished with screw threads and nuts at the 
ends, substantlally as and for the purpose herein speciiied." 

Now, as we hâve pointed out, the only new thing in this clamp 
is the groove having longitudinally extending wings forming its 
sides, the groove with such wings being of a depth to receive two or 
more rope$, one above the other. Everything else is old, the bed 
plate, described as "a casting having a groove," etc., the lugs to 
receive the U boit, which, are nothing more than the perforations in 
the old bed plate, and the U boit itself furnished with screw threads 
and nuts at the ends. 
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The law requires the patentée to define in his daim prccisely what 
his invention is. This Crosby has donc, and the court has no power 
to disregard the plain terms of the daim and either change or en- 
large it by a référence to the spécification. Merrill v. Yeomans, 94 
U. S. 568, 573, 24 L,. Ed. 235 ; Keystone Bridge Co. v. Phœnix Iron 
Co., 95 U. S. 274, 278, 24 L. Ed. 344 ; White v. Dunbar, 119 U. S. 
47, 51, 7 Sup. Ct. 72, 30 L. Ed. 303 ; McCarty v. Lehigh Valley R. R. 
Co., 160 U. S. 110, 116, 16 Sup. Ct. 240, 40 L. Ed. 358 ; Penfield v. 
Potts, 126 Fed. 475, 61 C. C. A. 371, 379. 

Crosby's invention being restricted, as indicated, to the groove 
with wings having a depth to receive two or more ropes, one above 
the other, the defendant's device does not infringe. It has a U-shaped 
boit with a bed plate, but so had the Roebling clamp. The bed plate 
contains a corrugated groove, but so did the Clark device. But the 
defendant's groove is one deep enough to receive only one-half of the 
lower rope. It is semicircular in form, like the Clark groove. In the 
Crosby clamp, the wings, by extending the groove, form "a latéral 
support to retain the ropes in place"; that is, both ropes. They are 
then clamped by means of a U-shaped boit. Now, the defendant's 
device has no wings furnishing a latéral support which will retain the 
ropes in place. The ropes are held in place, not by the bed plate with 
its deep groove, but by the U boit and its sides. The function of the 
U boit in the defendant's device is precisely that in the Roebling clamp. 
Crosby could not hâve obtained a patent for his device with a corru- 
gated groove merely. It was necessary to add the wings and make 
Sie groove of a depth sufficient to admit two or more ropes. This 
feature is not used in the defendant's device. 

Being satisfied that no infringement has been shown, the judgment 
of the lower court is reversed. and the case remanded, with directions 
to dismiss the bill. 



W. F. BDRNS CO. v. MILLS et aL 

(Circuit Court of Appeals, Seventh Circuit January 2, 19(ia) 

No. l,20a 

Patbkts— Invention— Savings Bank. 

The Mills & Cunnlngham patent. No. 725,858, for a métal savlngs 
bank, the essentlal feature of whlch is a tube extending into the banlt 
and having a circular row of Intégral teeth on its inner end, so that 
a blU Inserted into the banl£ through such tube cannot be extracted 
because of engagement with the teeth, Is void for lack of Invention ; tubes 
of practically Identical fonn having been previously used In animal traps 
for a Blmllar purpose. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The bill vpas to restrain infringement of letters patent No. 725,858, issued 
April 21st, 1903, to the appellees for a new and useful Improvement In savingi 
banks. 



326 
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The clalm sued upon reads as follows: 

"In a device of the ciass descrlbed, the ôomblnatlon wlth the réceptacle 
having an orifice In one of the walls thereof, of a rigid tube of circular cross- 
section extending Inwardly from the orifice, and a circular row of intégrai 
teeth on tlje inn^rônd of said.tube, substantlally as described." 

The following is a drawlng of the device: 




The letters patent state however, that "it is to be understood that a con- 
sidérable number of changes may be made in the détails of the device wlth- 
out departing from the splrlt of the Invention. For example, the Inwardly 
extending tube B^ might be piaced In any suitable part of the bank, and 
not in the exact position shown in the drawings. Alsô thiS tube might be 
angular, instead of curved. The position of the device for preventing the 
removal of coins, might also be varied." 

Other patents cited are as follows : 

No. 117,005, July 11, 1871, B. C. Smith; No. 214,341, Aprll 15, 1879, 0. T. 
Terkes, Jr. ; No. i.',32,257. Sept. 14, 1S80, B. L. Gobisch ; No. 269,673, Dec. 26, 
Ï882, J. H. Hotch)àss; No. 465,649, Dec. 22, 1891, E. W. Roberts; No. 572,811, 
Dec. 8, 1896, F. B. Krauth. 
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Some of thèse patents relate to savings banks, and show means making 
the extraction of coins once deposited impossible. But the means thus shown 
do not embody, mechanlcally, the eircular row of Intégral teeth employed in 
the patent in suit, > 

In the improvement of animal traps, however, the deviee utilized by 
Mills and Ounningham, in almost identical meehanical form, is shown — the 
Smith patent No. 117,005, issued July llth, 1871, being a good sample. A 
drawing of that patent is as follows: 




The tube used by appellant Is almost Identical with the tube used by the 
appellees, so that the patent being sustained, no question of Infringement is 
left. 

The decree of the Circuit Court appealed from sustained the patent, and 
ordered an injuuction and accounting. 

Dwight B. Cheever, for appellant. 
L. L. Coburn, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 



328 143 FEDERAL EEPOETER. 

GROSSCUP, Circuit Judge, having stated the facts, delivered the 
opinion. 

The basic conception of the patent in suit is, that though a bill may 
be readily pushed through a tube having at its inner end a circular 
row of intégral teeth, such bill, once in, cannot be extracted, because 
of its engagement with the teeth. This, also, is the basic idea of the 
animal traps shown in the Smith and other inventions. Savings banks 
for home use, embodying mechanical means to prevent the coin de- 
posited from being extracted, being old, the sole inquiry in the case 
under considération is this : Is the transfer of the tube from the animal 
trap contrivances to the purposes of a home savings bank, so as to 
better enable such banks to become the depository of bills, patentable 
invention? Is the conception of a savings bank with such a contriv- 
ance the product of inventive imagination? 

The chief argument urged in favor of an affirmative answer to 
thèse questions is, that since this toothed opening, in connection with 
savings banks, came into use, the demand for iiome savings banks 
hâve greatly increased; and from this it is argued that the readapta- 
tion of this old thing to the new use had great utility, and that there 
must hâve been invention in the conception of a transfer that had 
turned a thing not used at ail, or very little, into a thing in great 
demand. 

The difficulty with the argument is, that in ail probability — ^though 
the record discloses nothing in that respect — eflfect is mistaken for 
cause, and cause for éffect; for, from ail that is shown, it is just as 
easy to turn the argument end for end, saying that because home sav- 
ings banks hâve come, from other causes, into great demand, the 
utility of the toothed entrance, though well known in connection with 
animal traps, became for the first time obvious in connection with a 
savings bank. And thus turned, the argument, instead of being one 
in favor of créative imagination, becomes a showing merely of the me- 
chanical skill, that when a thing springs clearly into demand makes 
such mechanical adjustments as are obvious. 

In the absence of any help from the record on this phase of the 
case, we are disposed to believe that instead of the demand for home 
savings banks being created by the toothed mouth of the tube, a tube 
having such mouth was the obvious outcome of a demand created 
wholly by extraneous causes — created by the savings banks of the 
country entering on a policy that encouraged their depositors to lock 
up money from day to day, in their own homes, in the little banks 
distributed to them by the savings banks. And, stated in this order, 
the évolution of the device under considération is an évolution that 
would hâve come about by the mère application of mechanical skill. 

The decree of the Circuit Court is reversed, and the case remanded 
with directions to dismiss the bill for want of equity. 



HAERINGTON T. ATLANTIC * PACIFIC TELEGRAPH 00. S29 

HARRINGTON et al. v. ATLANTIC & PACIFIC TELEGRAPH CO. et aL 
(Circuit Court, S. D. New York. January 25, 1906.) 

1. COtJBTS— JCTBISDICTION OF FEDERAL COUBTS— SUIT ASISINQ tTNDEB PATIRT 

Laws. 

Where a suit Involves the question of infringement of patents, it Is 
one arlsing under the patent laws and within the Jurisdictlon of a Circuit 
Court of the United States by virtue of Rev. St § 629, cl. 9 [V. S. Comp. 
St. 1901, p. 504], although it also involves the question of the ownership 
of the patents or other contract rights. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 832. 

Jurisdictlon of fédéral courts of suits relating to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

2. Trusts— Establishment and Enforoement— Followinq Trust Pbopertt. 
To carry ont an agreement between complainants, who were owners 
of certain patents, and the eontrolling stocliholder in défendant cor- 
poration, acting in Its behalf for the transfer of the patents to the cor- 
poration In exchange for a stated amount of its stock, an absolute as- 
Blgnment of the patents was made to such stockholder, but accompanled 
by written directions that they should not be conveyed to the corpora- 
tion until it delivered to him the stock, and also directions for the dis- 
tribution of the stock by hlm between complalnants and others, for 
whom they were trustées. Ile assented to the arrangement, but there- 
after conveyed the patents to the corporation, Ignoring the conditions, 
which were never performed. Held, that he took and held the title to 
the patents as trustée only ; that bis assignment to the corporation In vio- 
lation of the trust, of which the corporation had knowledge, was in- 
effective to convey the title or to protect it from a suit for Infringement 
because of Its use of the patented devices; and that such a suit was 
one arislng under the patent laws, withlu the meaning of Rev. St. § 629, 
cl. 9 [U. S. Comp. 1901, p. 5041. of which a fédéral Circuit Court was 
thereby given Jurisdictlon, although it Incldentally sougbt other relief 
by compelUng a reconveyance of the patents. 

S. Patents — Infringement by Corporation — Liability of Stoc&holder. 

The owner of the ma,1ority of the stock of a corporation, who con- 
trolled its affaira and who transferred to It certain patents in violation 
of a trust under which they had been conveyed to hlm by the owners, 
is equally liable with the corporation for its Infringement of the pat- 
ents by the use of the patented devices. 

In Equity. 

Butler, Stillman & îlubbard (John Notman, of counsel), for com- 
plainants. 
Dillon & Swayne and Rush Taggart, for défendants. 

HAZEL, District Judge. This action was brought to restrain in- 
fringement by the Atlantic & Pacific Telegraph Company (herein called 
the "Company") and Jay Gould in his lifetime of a large number of 
United States letters patent granted to George Harrington, assignor, 
and Thomas A. Edison, inventer, and for an accounting and damages, 
together with siich other relief as the complainants may equitably 
be entitled to reçoive. The bill wns filed in this court in May, 1876, 
nearly 30 years ago. In Dcccmtxr. 1892. Jay Gould died, and on 
or about the 20th of DiTember. Is!).'). on the application of the com- 
plainant Edison, this suit v\as revived as against his executors and 
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trustées under his last will and testament. Pending this bill, and 
on or about the 5th day of December, 1892, George Harrington, 
one of the original tofflplainarits, died, and on Mardi 10, 1895, 
Josiah C. Reiff, by order -of the court, was made a party complain- 
ant in his stead. The çomplainants claim that the principal purpose 
of the bill is to establish the liabilïty of the company as an infringer 
of said patents, and also to détermine the liability of the testamentary 
executors and trustées of Jay Gould, who in his lifetime, it is claimed, 
actively participated in the alleged inf ringing acts and inspired the 
sartie. Although the case has been pending undetermined many 
yêars, ' it cannot truthf ully be asserted that the patience, courage, 
and anticipation of the litigants bave been exhausted or the final 
settlement deferred because of objectionable rules of procédure or any 
tardiness of justice. As stated, parties to the suit hâve died and 
others bave intervened, yet whatever delay or procrastination may 
be prèsumed is not attributable to any causes other than such as were 
created and sufïered by the mutual acts of the parties themselves. 

At the thresbold of the case the court is confronted by the ques- 
tion of lack of jurisdiction; it being contended by the défendants 
that this is not a case arising under the ninth clause of section 
(599 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 504]. This section in plain terms confers original juris- 
diction upon the Circuit Courts of the United States "of ail suits 
at law or in equity arising under the patent or copyright laws of the 
United States." Concededly, the requisite diversity of citizenship 
does not exist herein, the original complainant Harrington having 
been a citizen of the district of Columbia ; and accordingly the point 
that requires discussion is whether this action is one arising under 
the patent right lawSj or whether the bill simply involves contractual 
rights in relation to the patents in question. The joint and separaté 
answèrs bf the défendants raise no issue regarding the validity of 
the. patents. It is, however, contended that the principal question 
to be decidèd àrises out of the contracts hereinafter mentioned, and 
that the rights under the patents are merely incidental to the relief 
demanded in the complaint; such relief being in the nature. of 
a deniand to set aside the title because of the fraud of the défendants. 
To solve the problems presented it is necessary to préface the mate- 
rial facts; for, jeyen though contract rights are inyolved, if the ques- 
tion of infringement of patents is also presented, the court is not 
deprived of jurisdiction. This principle was enunciated in Little- 
field V. Perry, 88' U. S. 205, 23 L. Ed. 577, Excelsior Wooden Pipe 
Cp.. V. Pacific Bridge Co., 185 U. S: 282, 22 Sup. Ct. 681, 46 L. Ed. 
910,. and Atherton Machine Co. v. Atwood-Morrison Co., 102 Fed. 
949, 43 C. C. A.. 72. . 

The compiaifiant Edison was the original inventor of an apparatus 
and improyement relating to the rapid transmission of communication 
by telegraph. Such devices and improvements specifically relate to 
recording and copying messages, chemically preparing paper and 
perforators for, a new. and noyel method or system of automatic 
telegraphy, and a so-called duplex and quadruplex telegraphy. Ac- 
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cording to a written instrument in évidence Edison assigned a two- 
third interest in such patents and inventions to Harrington, the 
original complainant, retaining a one-third interest. Under the terms 
of the written arrangement, Harrington exclusively controlled the 
inventions and had power and authority to dispose of them wheneyer 
he deemed it advisable to do so. And he was empowered to assign 
the respective interests in such patents and inventions owned either 
by Mr. Edison or himself and such other owners as became asso- 
ciated with them in projecting and developing the sanie. Sales or 
transfers of the property rights mentioned under the agreement were 
to inure to the benefit of the owners. The bill allèges that 39 différent 
patents were grarited by the Commissioner of Patents to secure to 
the patentée the monopoly of the inventions and improvements for 
automatic telegraphy. The earlier patent, No. 131,601, was dated 
December 5, 1871, and the latest, No. 171,373, was granted December 
21, 1875. The numbers of the varions patents, together with the 
date of each and a titular statement of the particular character of 
the improvements, are set forth in the complaint. 

It is alleged, inter alla, that the défendant company is infringing 
the various patents for said System of automatic telegraphy, and 
that in its behalf it is falsely claimed to hâve the right to use such 
System, together with a telegraph Une between New York and Wash- 
ington, owned by the Automatic Telegraph Company. The oral 
and documentary évidence found in the record abundantly shows that, 
though the titles to the patent in suit were in Harrington, certain 
other individuals named in the bill were associated with him to 
exploit and install the said automatic System of telegraphy. Indeed, 
the court is convinced that, on account of financial assistance received 
from such associâtes, they were entitled under the agreement to par- 
ticipate in the profits of the enterprise in proportion to the amonnt 
contributed by them ; in fact, Mr. Harrington was trustée for his 
said associâtes conjunctively with himself, and as such held title to 
the patents. At the time of the transfer to Mr. Gould, as hereafter 
stated, Harrington was président of the Automatic Telegraph Com- 
pany and with his associâtes managed and controlled said company. 
Under a contract of purchase from a company known as the National 
Telegraph Company, the Automatic Telegraph Company had the 
right to use, and at that time did use, the telegraph line of the latter 
from New York to Washington. In the conduct of its business the 
Edison patents in suit and also the patents of one Little, comprising 
the automatic System of telegraphy, were used. In this situation the 
complainant Reiff in the month of December, 1874, negotiated with 
Jay Gould, apparently at the latter's solicitation, for the sale and 
transfer to him of the automatic telegraph system, with the telegraph 
line and apparatus, officers, etc., above mentioned, including any 
similar patents that Mr. Edison might thereafter invent. The proofs 
show that Gould had actual knovvledge of the existing arrange- 
ments between Harrington and Edison and their associâtes, and 
that they were jointly interested in promoting the contemplated in- 
stallation of a new and rapid method of telegraphy. He was fully 
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informed on the subjiect. In explanation of his désire that the Com- 
pany should acquire the ownership of the Une and property of the 
Automatic Telegraph Company and the patents covering its Sys- 
tem, it is claimed that, as the owner of a majority of the capital 
stock of the former, he intended to inaugurate a departure in teleg- 
raphy so as to better enable competiton with the Western Union 
Telegraph Company. During the progress of the negotiations be- 
tween Reiiï and Gould, the latter declared that he represented the 
Company, while the former stated that he represented Mr. Harring- 
ton. Additional negotiations quickly following resulted in a memo- 
raifidam, dated December 30, 1874, expressing the understanding of 
the parties; and, whatever were the ultimate relations, the said 
mémorandum concededly became the basis for subséquent negotia- 
tions between Harrington on the one side and Gould on the other. 
The .mémorandum is in thèse words: 

"578 Fifth Avenue, N. Y., Dec. 30th, J874. 

"It is hereby understood that the undersigned will heartily co-operate In 
conoluding an alliance between the A. & P. Telegraph Co. and the Auto- 
matic System on the gênerai basis following: 

"A. & P. to increase her capital to $15,000,000. 

"Automa:tlc interest to receive $4,000,000. 

"To remain in treasury, $1,000,000. 

"Total, $5,000,000. 

"The 14,000 shares A. & P. now in the Cto.'s treasury to be dlstributed to 
the A. &. P. stockholders as a dividend. 

"Automatic System covering patents, contracts, etc., to be turned over to A. 
& P. Co. 

"Management to be mutual and subject to approval of Mr. Jay Gould 
and Col. Thos. A. Scott 

"Gen. T. T. Eclîert to be président 

"T. A. Edison to be electrician. 

"D. H. Craig to organize the news department 
. "The Automatic are to conclude the pending contracts wlth Erie, Penna. 
r R. I?.i, and B. & O. and turn them over to A. & P. 

'The A. & P. Tel. Oo. to assume the llabillties under said contracta. 

"Automatic to hâve représentation on executive committee. 

"[Slgned] Josiah C. Reiff, 

"Jay Gould. 
"John McManus." 

Another paper was signed at this time. It reads as follows : 

"N. Y., Decr. 30, '74. 
"It Is understood that In the negotiation between the undersigned, Jay 
Gould Is to receive 1-lOth of results to McManus & party, & to receive 1-lOth 
of results of future interests at home & abroad. 

"Josiah C. Reiff. 
"Jay Gould. 
"John McManus." 

As indicative of the intention of Gould to reorgariize the Com- 
pany, and to abandon the use of the Morse System of telegraphy, and 
to adopt the automatic System, the testimony shows that on the 
evening of December 30, 1874, after the mémorandum was made, 
Gould exhi-bited it to Gen. Eckert while en route to interview Edison 
in relation to the proposed plan and for the purpose of purchasing 
his interest in the duplex and quadruplex patents. Subsequently a 
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reorganization of the company was effected; the witness Eckert, 
an erstvvliile officer of the Western Union Telegraph Company, be- 
coming its président. The above negotiations were not only after- 
wards approved by Harrington, but thereafter he transferred the 
automatic System, including the duplex and quadruplex patents, and 
the rights of the Automatic Telegraph Company, conditionally to 
Gould. The deeds and transfers are dated January 1, March 9, and 
April 9, 1875, respectively. 

The crucial question, décisive of the jurisdiction of this court, is 
whether such transfers and assignments were absolute conveyances 
of the patents and property rights therein specified, or whether, 
with the knowledge of the Atlantic & Pacific Telegraph Company, 
they were dépendent upon certain assignments or an allotment of 
shares of stock of the last-mentioned company. This phase of the 
controversy requires careful considération of the facts. The Har- 
rington assignment, dated the 9th of April, 1875 (approved April 
15, 1875), expressing a nominal considération, spécifies the various 
patents and in terms absolutely conveys the entire Harrington inter- 
est. It is shown, however, that with the deeds a separate written 
instrument was delivered. Such document is in thèse words : 

"New York, April 16, 1875. 

"Sir: I hand you herewith a spécifie assignment of each and every patent 
and application for patents, covering ail of T. A. Bdison's inventions for 
automatic telegraphy, and whereby ttie full and complète title invests. 

"The considération to be paid therefor Is thlrty-one thousand eight hun- 
dred shares of the stock of the Atlantic & Pacific Telegraph Company. 

"I wlll thank you to withhold the within assignment until the Atlantic & 
Pacific Telegraph Company shall dellver to you the said shares of their 
stock, when the assignment will be delivered to them. 

"Thèse shares you please hold subject to dellvery to the following named 
parties : 

John McManus, Reading, 'Pa 43 shares 

Seyfert, McManus & Co., Phila 4.C98 " 

Wm. H. Seyfert, Phila .",20 " 

Wm. J. Palmer, Colorado .540 " 

John Elliott, Riggs & Co., N. Y 200 " 

H. C. Dallett, Jr., Phila GO " 

E. Corning, Albany 80 " 

James Dallett, Trustée, Phila 120 " 

Alex. Morten, N. Y., 80 Broadway 40 " 

J. J. Marsh, Haverhill, Mass fiO " 

Sain'l B. Parsons, Plushiug 500 " 

J. C. Reiff, New York 7,057 " 

A. & P. Telegraph Co 1.400 " 

T. A. Edison 3,000 " 

J. C. ReifC, See'y 1,428 " 

Geo. Harrington 12,254 " 

31,800 
"The receipts of said parties shall be your full acqnittance. 

"Very respectfully, Geo. Harrington. 

"Jay Gould, Esq. : 

"Of the above sums there is the amouut of $40,000 (about) currency, or 
about 1.600 shares (a little less) to be deducted from the account of J. C. 
ReifC, and redistributed to J. C. Reiff, Geo. Harrington, S. B. Parsons, Wm. 
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J. Palmer, Edison and McMaaus. , Thls redistribution, as It shall be agreed 
to, will bé handéd to you in the form Of a paper slgned by Reiff.Parsons, and 
Palmer, arid sboùld be approred by Edison. 
"With such paper please deduct and add to respectively as that paper 

Wlll show." :•: 

The approvâl of Edison also accompanies the above letter, and 
reads as folIoi^s: 

"New York, Aprll 16, '75. 

"I, Thomas A. Edison, owner of cne-thlrd of my several Inventions for 
automatlc telegraphy, sold wlth my consent and approvâl to Mr. Jay Qould, 
do hereby make Rn allowance to Geo. Harrlngton and J. C. Relff, from my 
one-third share of the prcceeds obtalned for sald patents, for thelr time, 
trouble, and services in connection with sald Inventions, and authorize such 
further déductions from my share as with the two-thirds controlled by Mr. 
Harrlngton, shall be required to relmburse the several parties by whom 
money may hâve been advanced for automatlc purposes, upon the basls of 
four In A. & P. stock to one of cash; that Is to say, in the several amounts 
as hereln set forth. 

"Thos. A. Edison." 

This writing, considered in connection with the évidence, in my 
opinion, constituted Gould a mère trustée. It carried with it no 
power or authority to assign the patents and rights in the deeds 
mentioned to the company, unless the imposed conditions were eitlier 
waived or performed. Later, on April 10, 1875, the Automatic Tele- 
graph Company approved the assignment to Gould and authorized 
a transfer of its rights in the automatic telegraph System. Such 
conveyance was also açcompanîed by a writing in effect directing 
that delivery of the assignments be withheld until the titles were pei- 
fected and certain shares of the capital stock paid to the National Tele- 
graph Company and to certain individuals whose names appear in the 
writing. 

Complainants contend, as already indicated, that a trust relation- 
ship was established by virtue of the assignments to Gould for the 
beneficiaries named in the mémorandum accompanying the deeds. 
That it was the intention of the persons directly concerned to con- 
tinue Gould successor to Harrlngton as trustée is fairly established 
by the elicited facts and circumstances. The weight of the évidence in 
its entirety favors this view, and shows that the conveyances of 
the automatic System to Gould were as to an intermediary to hold 
the title until the imposed conditions were performed. The proofs 
are singularly clear and convincing that Gould understood the pur- 
pose of the conveyances to him. The uncontradicted testimony shows 
that on April 8, 1875, a committee representing the interests of the 
complainants called upon Gould and declared their willingness to 
leave the matter of the disposai of the automatic telegraph System to 
him, believing that he would be able to secure the fulfillment of their 
désire to sell out their interests to the company. In reply, Gould 
is claimed to hâve assented and indicated, in effect, that the inter- 
estèd parties could look to him to see to it that the sale would be 
perfected and the conditions performed. Indeed, Harrlngton and 
Reifif testified that Gouîd remarked in substance that he would ac- 
cept the trust and see that it was carried out. This testimony, in corv 
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nection with the delivery of the deeds, accompanied by spécifie in- 
structions to withhold the assignment until the company dehvered 
the shares of stock, warrants the conclusion that the trust was ac- 
cepted. On July 19, 1875, Gould transferred to the défendant cor- 
poration the patent rights, including the quadruplex patents, for a 
nominal considération. The conditions upon which the deeds were 
delivered to him were ignored and hâve not been performed. To 
advert in détail to ail the testimony which requires me to hold that 
the company accepted the assignment with full knowledge of the 
rights of complainants and their associâtes is not necessary. The 
initiatory mémorandum of the negotiators tersely states that the Au- 
tomatic interests were to receive $4,000,000 of stock of the increased 
capital of the company. Although Eckert dénies seeing the mémo- 
randum, in my opinion, the évidence preponderates to the contrary. 
That Gould, though not a trustée of the défendant corporation, con- 
trolled its afïairs, is not seriously controverted. Furthermore, Eckert 
on January 24, 1875, took charge of the afïairs of the company, and 
soon afterwards he took possession of the Automatic Telegraph Com- 
pany, its offices and properties, and the company advanced money 
to pay its debts. Thereafter he continued negotiations with the rail- 
road Gompanies mentioned in the mémorandum for the completion 
of contracts to extend the lines and increase the facilities of the au- 
tomatic system, and the capital stock of the company was increased. 

It is urged that complainants violated the understanding by omit- 
ting to conclude the pending negotiations ; but the évidence on this 
point indicates that prior to the transfer Eckert waived such stipu- 
lation and at his suggestion the complainants discontinued such pend- 
ing negotiations. The complainants were relieved by the acts of 
Eckert from further responsibility. The proofs show that Harring- 
ton received from Gould the sum of $113,000 in full of his interest 
in the patents and properties in suit. The testimony upon this point 
is direct and unequivocal; Harrington testifying that on account 
of the condition of his health he planned a trip to Europe, and there- 
fore suggested that Gould purchase his individual interests. This 
suggestion, or offer of sale, was subsequently accepted. The interest 
of one Parsons, amounting to $12,500, was also purchased by Gould, 
so say nothing of additional amounts paid or advanced by him to 
others on account of his bargain. The amounts of money paid by him 
were subsequently repaid by the company. The purchase of the Har- 
rington and Parsons interests, in view of the évident intention to 
keep the said patents and the system as an entirety, does not, in my 
judgment, because of the trust relations, operate to conclude the 
cestuis que trust from now claiming that such patents were infringed. 
The com.pany operated the automatic system of telegraphy until 1877, 
when it was abandoned. In August, 1875, and May, 1876, notice was 
given by complainants to Gould and the company to discontinue 
its use and to reconvey the same to Harrington and Edison. This, 
however, was not done. 

The défendants contend tbat the company merely had an option 
to buy the automatic System on the terms contained in the memoran- 
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dum ; that possession was simply for the purpose of expérimentation, 
and not pursuant to any other understanding or intention. But the 
negotiations between the parties and their subséquent acts do not 
indicate any presumption of that character. The allégations of the 
bill, perhaps, in a gênerai way indicate an option as a resuit of the 
suggested alliance between the companies, but the évidence irrefut- 
ably shows an intention to carry out the arrangement and sale in 
accordance with the writing delivered simultaneously with the deeds. 
The accompanying conditions and stipulations must equitably be 
given the effect of retaining to the complainants their equity in the 
patent rights which are the subject of this controversy. Nor -did 
the payments to Harrington, Edison, and Parsons for their interests, 
giving considération to the evidential facts, operate as an absolute con- 
veyance to Gould- It is a plain principle that a court of equity will 
look beyond the terms of the deed to the real intendment of the par- 
ties. In Peugh V. David, 96 U. S. 333-336, 28 L. Ed. 127, the Su- 
prême Court says: 

"As thé çquity, upon whlch the court acts In such cases, arlses f rom the 
real character of the transaction, any évidence, written or oral, tending to 
show this is admissible » * • The rule does not forbid an inquiry into 
the object of the parties in executing and receiving the instrument. Thus 
it may be shown that a deed was made to defraud credltors, or to give a 
préférence, or to secure a loan, or for any other object not apparent ou Its 
face. The object of parties in such cases will be considereçl by a court of 
equity. It constitutes a ground for the exercise of its jurisdiction, whicli 
will always be asserted to prevent fraud or oppression, and to promote jus- 
tice." 

See, also, Horn v. Keteltas, 46 N. Y. 605; Barry v. Hamburg- 
Bremen Fire Ins. Co., 110 N. Y. 1, 17 N. E. 405. 

Having stated the essential facts and my conclusions thereon, I 
corne again to the principal objection insisted on by counsel for the 
défendants. As already stated, the question of jurisdiction dépends 
upon whether this suit arises under the patent laws or whether the 
issues merely involve the violation of contractual obligations. In 
the view I-take of this controversy, the adjudications cited by défend- 
ants to sustain this point are of doubtful application. The cases to 
which attention is directed were chiefly concerned with contract rights. 
See Wilson v. Sandford, 10^ How. 99, 13 L. Ed. 344; Hartell v. Tilgh- 
man, 99 U. S. 547, 25 L. Ed. 357; Albright v. Teas, 106 U. S. 613, 
1 Sup. et. 550, 27 L. Ed. 295. And in White v. Rankin, 144 U. S. 
629, 12 Sup. Ct. 768, 36 L: Ed. 569, the distinction between such cases 
and those wherein the infringement is of the essence of the bill is 
clearly pointed out. That the défendant corporation operated the au- 
tomatic System and the prôperties in question under a subsisting con- 
tract is not claimed by complainants. The gravamen of the bill is 
based, apparently, upon the wrongful and fraudulent appropriation 
by the défendants of their patents. True, the prayer for relief, 
among other things, embodies a request that the défendants be de- 
creed to reconvey to complainants their title; but this request for 
relief is collatéral to the primary relief demanded. Atherton Machine 
Co. v. Atwood-Morrison Co., supra; Littlefield v. Perry, supra; Ex- 
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celsîor Wooden Pipe Co. v. Pacific Bridge Co., supra. If in this 
case the bill stated a subsisting contract, winch in equity could 
be set aside because of fraud or other sufficient causes, a différent 
question would be presented. The proposition that the bill cannot be 
maintained against the défendant Gould, because the allégation of in- 
fringement is principally directed against the défendant company, 
is without merit. The facts amply show, not only a trust relation- 
ship between Gould and the équitable owners of the patents, but also 
that the former participated and profited in the infringing acts. In 
short, he instigated the tort or trespass and effectuated a wrongful 
appropriation of complainants' patents. Ile invaded rights which the 
laws were designed to protect. He controlled the transactions of the 
company and was a principal in the Avrongdoing, and hence his rep- 
résentatives cannot now be heard to disclaim responsibility from the 
conséquences of the acts which are the subject of the complaint. 
National Car Brake Shoe Co. v. Terre Haute Car & Mfg. Co. (C. C.) 
19 Fed. 514; Peters v. Union Biscuit Co. (C. C.) 120 Fed. 679; 
Lovejoy v. Murray, 3 Wall. 1, 18 T.. Ed. 129; Tootle v. Coleman, 
107 Fed. 41, 46 C. C. A. 132, 57 h. R. A. 120; Saxiehner v. Eisner, 
1.10 Fed. 938. 

There was some discussion at the hearing and in the briefs sub- 
mitted about the ownership of the duplex and quadruplex inven- 
tions; they not being specifically mentioned in the mémorandum. 
Notwithstanding the deed from Edison to Gould conveying thèse 
inventions, I think that the évidence establishes that such patents 
were included in the gênerai arrangement by which the patents re- 
lating to the automatic System were held, and that was the under- 
standing of the parties. This view finds corroboration in the deed 
of January 1, 1875, from Harrington to Gould, covering thèse patents. 
My conclusion, after careful considération of the law and facts, is that 
the assignments in question to Gould and from him to the company 
are inoperative; that this case arises under the patent laws, and 
hence is properly brought in this court. Such being the interpréta- 
tion of the bill and my conclusion upon the facts, infringement is 
not controverted. 

The patents having expired, a decree may be entered for an ac- 
counting with costs. So ordered. 



THRBSHEK v. GENERAL ELECTRIC CO. 
(Circuit Court, N. D. New York. February 7, 1906.) 

Patents — Suit fob Infkingement — Plea. 

In a suit in equity for infringement of a patent, the défense of nonln- 
fringement cannot be made by plea, except under extraordinary or very 
spécial circumstances, and wJiile it may be within the discrétion of the 
court to permit the défense of pricfr invention to be raised by plea t» 
Justify such practice, it should appear with reasonable certainty that tha 
détermination of the plea will end the case. 

[Ed. Note.— For cases in point, see vol. 38, Cent Dig. Patents, § 521.] 

143 F.— 22 
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2. Same. , : ; ' 

Tn a suit în equity for Infrlngement of a patent, a plea alleging that 
prior to the alleged Invention by complainant of the device covered by 
the i)atent another inveuted and disclosed the device made and used by 
défendant wbScïi is claimçd to infrlnge and with reasonable diligence niade 
an application for a patent therefor wbich is still pending is bad, since 
It does net go to a single point, nor reduce the case to one point, but to 
two points, viz., possible prier invention, If the two devices should be 
Bhown to be the same, and possible noninfringement. If they should be 
shown not to be the same. 

In Equity. On motion to strike off defendant's plea. 

Church & Church, for complainant 
Charles Neave, for défendant. 

RAY, District Judge. The bill of complaint îs filed to restrain al- 
leged infringement by défendant of complainant's letters patent No. 
736,461,, dated August 18, 1903, and which relate to electrical motors 
and brakes. The bill is in the usual form and contains the usual al- 
légations. The material part of the bill alleging infringement is in 
the following words : 

"And yonr orator further shows unto your honors, that the défendant, 
General Electric Company, * * • without the llcense of your orator and 
against bis will, made, used and sold, and is now making, uslng and selling, 
electrlc motors and brakes contalnlng and embodying the invention and im- 
prov émeut secured exclusively to your orator by said letters patent; that 
each of Hald electric motors and brakes so made, used or sold by the said de- 
fendant, contains the Invention secured to, your orator by said letters patent 
and is covered by the claims of Jhe same, and was and la In violation and in- 
fringement 6f said letters patent," etc. 

It will be noted that the bill of complaint does not describe the in- 
fringing machine or apparatus or give it any name. The infringement 
may lie in the use of one or of a dozen machines each differing from 
the other. The défendant files a plea, the material part of which 
reads: 

"Prior to the alleged and pretended dlscovery or invention of sàid Alfred A. 
Thresher, as. alleged in said bill of complaint, one Edward W. RoWnson of 
Schenectady, Ni "ïv, did, at tbe expense of and vthUe In the employ of the de- 
fendant and in the course of hls duties tb the défendant under sùch employ- 
ment, invent the improvements in electrical motors and brakes, the manufac- 
ture, use and sale whereof by the défendant is complained of as an infringe- 
ment of letters patent No. 736,461, granted to said Thresher, and with reason- 
able diligence dld adapt and perfect the same and disclose bis said invention 
to other.s, and on the 22d day of AprJl, 1904, he, flled in the United States 
Patent Office an application for a patent for hls said Invention, as a substitute 
for and a continuation of an application flled by .bim op.April S, 190.3 for the 
said invention, of which said invention and applications therefor the défendant, 
General Electric Company, is the sole owner, by duly executed Instruments 
of assigument hfere in court to be produced, and is diligently prosecuting the 
said application of April 22, 1904, but the granting of letters ' patent upon 
said application bas been delayed because said application bas been put in 
irrterfereiice in the Patent Office with': said patent to Thresher No. 736,461, 
and the said interférence is now before the Commissioner of Patents upon an 
appeal taken by said Thresher from the décision of the board of exâmlnfers 
in chief awarding priority of invention to said Robinsou." 
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The substance of this plea is that prior to the discovery of the in- 
vention of the complainant described in his patent one Robinson in- 
vented the improvement in electrical motors and brakes complained 
of as an infringement of complainant's patent, and with reasonable 
diligence perfected and disclosed his invention to others and appHed 
for a patent thereon, which application is now pending, and that by 
assignaient the défendant has become and is the sole owner of such 
invention. If Robinson invented anything prior to complainant's in- 
vention which is an infringement of complainant's patent it is quite 
plain that Robinson was and is the first inventor of the device in ques- 
tion and entitled to the patent, and that Thresher is an infringer, or 
will be, when défendant shall hâve obtained his patent for the Robin- 
son invention. The Robinson invention, if f;rst discovered and in- 
vented, etc., by him, is not an infringement of complainant's patent, 
for complainant's patent is void. It seems to me that the plea allèges 
"prior invention" by Robinson, not of the device patented by Thresher 
and described in his bill of complaint directly, but of the device re- 
ferred to therein as an infringing device, and therefore indirectly 
and inferentially of Thresher's device. In any event the plea sets up 
the défense of noninfringement, for if Robinson invented, used, and 
disclosed the device referred to, and applied for a patent therefor in 
due time, ail prior to Thresher's discovery of the patented device, the 
use by défendant of the Robinson device cannot infringe complain- 
ant's patent. 

The words used in the plea, "one Edward W. Robinson * * * 
did * * * invent the improvements," etc., must be held to mean 
that the alleged infringing structure was a patentable invention and 
that Robinson was the first inventor and in due time, etc., applied for 
a patent, and I think the language broad enough to cover each and 
every alleged infringing device used by défendant. If the same inven- 
tion as complainant's then prior invention is pleaded; if a patentable 
invention but not the same as complainant's, whether a prior invention 
or not^then noninfringement is pleaded. The plea does not reduce the 
case to a single point, but to two points, viz., possible prior invention 
and possible noninfringement. If either of thèse contentions should 
be sustained by the proofs in support of the plea the complainant will 
fail in his action. Should the proofs fail to sustain the plea, then de- 
fendant may answer and plead prior invention by some other person, 
no invention in view of the prior art, anticipation, noninfringement, 
etc. The whole matter would be open to investigation, except it would 
be determined that the device of défendant alleged to infringe was not 
the prior invention of Robinson, the defendant's assigner. Even 
infringement by other devices than Robinspn's as well as by Robin- 
son's would be an open issue. Suppose the proofs under the plea 
should establish to the satisfaction of the court that Robinson invented 
a device prior to complainant's invention of his device, but it should 
also appear that Robinson's patentable device is not the one or ones 
used by défendant and charged as an infringement? The case would 
be where it was before the plea was filed and a long and useless delay 
would hâve been caused. When we go into the question of whether 
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or not Robinson's device is a patentable device, an invention, and when 
and by whom first invented, etc., we open a very broad field, and I 
cannot see that the case would be reduced, practically, to but a single 
point, and that the necessity for taking évidence at large, substantially, 
would be avoided. 

When, in an equity action, the bill as a vvhole fails to state facts 
which, if confessed, do not entitle the complainant to any relief a de- 
murrer is the proper pleading. That is the demurrer is upon matter 
defective contained in the bill itself. Farley v. Kittson, 120 U. S. 303- 
31a, 7 Sup. Ct. 534, 540, 30 L. Ed. 684. It is there said: 

"The distindfion between a demurrer aud a plea dates as far back as the 
tinie of Lord Bacon, by the fifty-eighth of whose ordinances for the adminis- 
tration of justice in chancery, 'a demurrer is properly, upou matter defective, 
contained In the bill Itself, and no foreign matter.' " 

When, in such an action, some one fact, or set of facts going to one 
point of the case and absolutely necessary to be proved to make the 
case, is alleged, and there are also other facts that must be proved 
to establish other necessary points, a plea may be allowed denying 
such facts going to that point or setting up facts not suggested by the 
bill which if established absolutely controvert the allégation as to that 
point, or nuUify it. But the plea must go to the one point, or reduce 
the case to one point, and must be such that if sustained it will neces- 
sarilv end the case. Fletcher, Eq. PI. & Practice, § 240; Chenev v. 
Patton, 134 111. 422, 25 N. E. 792 ; Wood v. Mann, 1 Sumner, 506, 
Fed. Cas. No. 17,961 ; Meeker v. Marsh, 1 N. J. Eq. 198 ; Farley v. 
Kittson, 120 U. S. 303, 314, 315, 316, 7 Sup. Ct. 534, 30 L. Ed. 684; 
United States v. California, etc., Land Co., 148 U. S. 39, 13 Sup. 
Ct. 458, 37 h.. Ed. 354. In the last case cited the Suprême Court said : 

"In Farley v. Kittson, 120 V. S. 303, 314, 315, 316, 7 Sup. Ct. 534, 539, 30 
L. Ed. 684, the nature and functions of a plea were fully discussed. It was 
said : 'But the proper office of a plea Is not, lilje an answer, to meet ail the 
allégations of the bill ; nor lilîe a demurrer, admitting those allégations, to 
deny the equity of the bill; but It is to présent some distinct fact, which of 
itself créâtes a bar to the suit, or to the part to which the plea applies, and 
thus to iivoid the necessity of maiîlng the discovery asised for, and the ex- 
pense of going Into the évidence at large. Mitford, Pi. (4th Ed.) 14, 219, 295 ; 
Story, Eq. PI. §§ 649, 652.' " 

This will avôid the necessity of going into and taking évidence at 
large, that is, on ail the questions presented by the bill. But, in a 
patent case, a plea is not the proper mode of presenting an absolutely 
affirmative défense, one of several, such as prior invention, or anticipa- 
tion. Such a plea présents for trial the questions who first invented 
the patented device and is the alleged infringing device the same 
in substance as complainant's, or does it embody his device.'' It may 
assert simply or go to show that def endant's advice is a patentable 
device and not the device of complainant, or one that embodies com- 
plainant's, and was a prior invention, in either of which cases non- 
infringement would be established. 

In the following cases it has been held that the défense of nonin- 
fringement cannot be raised by plea except under extraordinary or 
very spécial circumstances, and in some of them that pleas to the bill in 
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equity for infringement of a patent are inappropriate : Sharp v. 
Reissner (C. C.) 9 Ked. 445; Hubbell v. De Land (C. C.) 14 Fed. 
471-474; Korn v. Wiebusch (C. C.) 33 Fed. 50; Union Switch & 
Signal Co. v. Philadelphia & R. R. Co. (C. C.) 69 Fed. 833-835 ; Chis- 
holm V. Johnson (C. C.) 84 Fed. 384; Knox Rock Blasting Co. v. 
Rairdon Stone Co. (C. C.) 87 Fed. 969. 
In the case last cited, Stevens, D. J., said: 

"It bas been several titnes decided that a défense by plea is inappropriate 
to tbis class ot cases [patent cases] unless in very spécial cases." 

In Hubbell v. De Land, supra, the court said: 

"Argument can bardly be needed to show that the question of the infringe- 
of a patent is not the proper subject of a spécial plea." 

In Korn v. Wiebusch, 33 Fed., at page 51, Coxe, D. J., now of the 
Circuit Court of Appeals, Second Circuit, cited and approved this 
and also said: 

"The issue tendered by the plea Is whether or not the défendants infringe 
the claim of the patent eonstrued in connection with the spécifications, the 
file wrapper and contents, and in the light of the prior art. This is the con- 
troversy whioh usually arises when the défendant dénies that he makes, uses, 
or vends the pateuted device. In other words, the défendant seeks to try the 
question of infringement upon a plea. It is clear that there is no authority 
for such practice." 

In Hubbell et al. v. De Land, supra, at page 474, the court said : 

"Argument can bardly be needed to show that the question of the infringe- 
ment of a patent is not the proper subject of a spécial plea." 

In Hubbell v. DeLand, a patent case, a motion to strike ofï the 
plea was denied, but there the plea set up that it appeared by a com- 
parison of the reissued letters patent sued upon with the original that 
the reissued letters patent were for an entirely différent thing than 
that mentioned in the original letters ; that the claim in the reissue was 
unlawfully expanded so as to embrace improvements covered by other 
patents issued after the granting of the original patent, and before 
the reissue, and therefore the reissued letters patent were void. 

In Union Switch & Signal Co. v. Philadelphia, etc. (C. C.) 69 Fed. 

833, the court held: 

"Where a bill claims under several separate patents, alleging that the sub- 
ject-matter of each is conjointly used by défendants in one and the samc 
connected machine, mechanism, or apparatus, the défendants cannot take 
Issue upon this averment by means of a plea, but the same should be averred 
by answer." 

And at pages 835 and 836 said: 

"The défense set up amounts to a déniai that the défendants Infringe, as 
Is alleged in the bill ; that is to say, by con.loint use ; and, as was urged by 
counsel in Sharp v. Reissner, 9 Fed. 447, where noninfringement broadly had 
been pleaded, expense to both parties might be avoided by having the single 
point flrst and separately investigated and determined. Yet the learned 
court there pointed out that the allowance of such a plea might, on the other 
liand, increase expense; and held, upon reasoning which is perfectly satisfac- 
tory to me, that the plea there interposed was bad, reœarking, as may now 
be remarked, that 'no authority is cited where a plea like the présent one 
has been • • • allowed in a suit for the infringement of a patent.' " 
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Attention îs called to Westervelt et al. v. Library Bureau (C. C.) 
114 Fed. 487, where the plea was to the whole bill and went to the 
question of prior invention. In that case issue was joined on the plea 
and évidence taken whichwas held not to support the plea. So far 
as appears the question was not raised whether it is proper in a pat- 
ent case to raise the question of prior invention by a plea of prior in- 
vention. Quite likely it is within the discrétion of the court to permit 
the plea of prior invention in a suit in equity for the infringement of a 
patent. But to jxtstifv the practice it should appear with reasonable 
certainty that the détermination of the plea will end the case. In try- 
ing the question of prior invention we necessarily take and consider 
évidence as to whether or not invention is disclosed in view of the 
prior art, as well as to who was the inventer if invention is disclosed, 
and also as to whether the invention is the same as complainant's. 
This involves not only an examinàtion of the whole prior art, but a 
construction of the claims of complainant's patent, and, possibly, other 
matters. , It seems to me bad practice to permit pleas of this character 
which resuit in delays and embarrassments, and in many cases, pos- 
sibly, in trying the case in sections. I find hère no spécial or extra- 
ordinary circumstances justifying the plea. 

In Arrott v. -Standard S. Mfg., Co. (C. C.) 113 Fed. 389, it was 
held that the défense of prior invention and use in a suit in equity for 
the infringement of a patent, which défense under Rev. St. § 4920 
[U. S. Comp. St. 1901, p. 3394], is provable on notice in writing in 
the answer, cannot be raised by plea. 

The motion to strîke ofï the plea is granted. Défendant may hâve 
30 days after service of the order entered pursuant hereto in which 
to answer. 



NATIONAL CASfi REGISTER CO. v. UNION COMPUTING MACH. 00. 
(Circuit Court, D. New Jersey. February 19, 1906.) 

1. Patents— iNFBiNdEMENT— Cash Indioatok and Recordeb. 

The Koch patent. No. 398,625, for a cash indicator and recorder, clalm 
3, must be narrowly construed, and, as so construed, held not Infringed. 

2. Equity — Défense of Lâches — How Raised. 

Lâches Is a défense which need not be pleaded, but may be raised upon 
the argument, or, when found to exist, the court itself may be passive 
and deny relief. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dig. Equity, § 395.] 

3. Patents — Suit for Infringement — Lâches. 

Unexcused and unexplalned delay in bringing suit for Infringement of 
a patent for 11 or 12 years àfter notice of such infringement, and when 
in the meantime the business of the alleged infringer had been trans- 
ferred to another, constitutes acquiescence in the Infringement. if any, 
or culpable lâches, and estops the complainant from relief in equity. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dlg. Patents, § 468. 

Lâches as a défense in sults for Infringement of patents, see notes 
to Taylor v. Sawyer Spindle Co., 22 G. C. A. 21; Bichardson v. D. M. 
Osborne & Oo., 36 C. C. A. 613.] 
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In Equity. On final hearing. 

Frank Parker Davis; Edward Rector, and J. B. Hayward, for com- 
plainant. 

Rush Taggart and Alan D. Kenyon, for défendant. 

CROSS, District Judge. The bill of complaint charges the de- 
fendant with infringement of letters patent No. 398,625, issued Feb- 
ruary 26, 1889, to William Koch, and'duly assigned to the complainant, 
for a cash indicator and recorder, and asks for the usual relief in 
such cases. The answer denied the validity of the complainant's patent 
for want of invention, and also dénies infringement. The only claim 
involved is No. 3 which is as follows : 

"(3) The combination, in a cash-indicating machine, of two or more 
groups of keys, a séries ot two or more indicating wheels, each bearing num- 
bers or characters, correspoiiding with the lîeys in one of said groups, and 
which are mounted to be read in their normal order from left to right at the 
front of the machine, and a second séries of duplicate wheels mounted to be 
read in similar order from left to rijrht at the rear of the machine, the cor- 
respondlng wheels In the two séries being geared to more in unison and to 
be actuated simultaneously by tlio movement of the one key appropriate 
thereto, substantially in the manner and for the purpose herein set forth." 

The défendant claims that its machine does not infringe this 
claim, because it has no keys, and because, even if it has what may 
be called keys, it does not hâve two or more groups of keys as called 
for by claim 3 of the complainant's patent. It will be instructive at 
this point to examine the file wrapper of the patent in suit to learn 
the history of claim 3. As originally presented, it was known as claim 
4, and was in the foUowing form : 

"(4) In a cash-indicating machine, duplicate Indicating wheels, geared to 
move in unison and display simultaneously the same number or characters 
at the front and rear of the machine, substantially in the manner and for 
the purpose herein set forth." 

The daim in this form was rejected by the patent examiner in a 
letter dated June 30, 1888, citing patents of McCuUey and Taylor, 
numbered respectively, 200,076 and 380,831. Koch thereupon, on 
July 16, 1888, struck out claim 4, and substituted therefor a new 
claim, numbered 3, expressed as follows: 

"(3) In a eash-indieating machine, a duplicate séries severally embracing 
two or more indicating wheels ail geared to move in unison, and display 
simultaneously both at the front and rear of the machine, a duplicate séries 
of two or more numbers or characters to be read alike in the same order 
from left to right in both séries, substantially In the manner and for the 
purpose herein set forth." 

This claim was likewise rejected July 27, 1888, for lack of clear- 
ness in expression, and for the further reason, using the language of 
the examiner, that "the subject-matter of this claim, is, however, 
fully met in the Taylor patent of record." After this rejection, and 
on July 30, 1888, Koch canceled the amended claim, and substituted 
a new claim 3, which is the one involved in this suit, whereupon the 
patent was allowed. He furthermore, on July 16, l.SSS, while his ap- 
plication was pending, amended his spécification in several respects, 
one of which amendments reads as follows : 
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"Xor do I clalm broadly duplicate Indicatlng wheels g^ared to move In 
unison and dlsplay slmultaneously the same numbers at front and rear of 
the machine; my Invention consisting In the novel combination and ar- 
rangement of a duplicate séries at front and rear of the machine, each com- 
prising two or more wheels geared and arranged to be slmultaneously oper- 
ated, sô that the several numbers in both séries shall simultaneously read 
correctly in the same order from left to right." 

The défendant insists that the amendments thus made by the pat- 
entée to his daim necessarily narrowed it, so that the only novelty 
shown, and that upon whidi the Patent Office allowed the claim, 
consisted in the two or more groups of keys with their differential 
action. Whether Koch intended such limitation or not, or whether he 
incorporated the matter relating to the keys, their character and man- 
ipulation, in order to show novelty or not, the fact remains that they 
are included in the claim in such a way as to constitute them an 
élément of the combination, and their présence cannot be ignored. 
Water Meter Co. v. Desper, 101 U. S. 332, 337, 25 L. Ed. 1024 ; Fav 
et al. V. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 236, 27 L. Ed. 
979. 

Complainant's expert has testified that the matter pertaining to the 
group of keys was inserted, not to overcome the Taylor patent, but 
to confine the claim to the cash register art. In this, however, he i» 
clearly mistaken, as the claim was thus confined from the beginning 
and continued to be so confined when the amendment referred to was 
made. If, then, in the combination disclosed by claim 3, any device 
which is not the équivalent of the two or more groups of keys called" 
for by the claim has been substituted by the défendant, such substi- 
tution does not constitute infringement. Koch's whole device con- 
sista in the corresponding wheels in the two séries being geared to 
move in unison artd be actuated simultaneously for the purpose ex- 
pressed by the movement of one appropriate key; this one key thus 
moved being a single key of one of the groups of keys called for by 
the claim. Considering the amendments made to the claim while it 
was under considération by the examiner, and the disclaimer made by 
the patentée, it seems to me that the claim is restricted and should 
be narrowly construed and limited to substantially the devices claimed. 

The défendant maintains that its machine is not an infringement 
of the plaintiiï's, because it does not hâve keys at ail, least of ail 
groups of keys. The keys of the Koch patent are individual keys, 
like those of a piano or typewriter, and are independently actuated. 
They appear in groups of nine, each key of a group representing only 
a part of the value or dénomination represented by the entire group. 
Each key moves independently of every other key in its group and in- 
dependently of every key in every other group. Thèse keys, while 
operating independently and having the same length of stroke, never- 
theless operate differentially, through other mechanism, the appro- 
priate indicating wheels. A key, when moved, moves the correspond- 
ing- indicating wheels the same distance; that is, if key 5 is struck, 
the corresponding indicating wheel will move the requisite distance to 
disclose the figure 5. For keys, the défendant has substituted what are 
called "segmentai levers," which move upward and downward through 
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slots on the curved front of the machine. The movement of one of 
thèse levers a greater or less distance imparts a corresponding move- 
ment to the indicating wheels. Thèse segmentai levers are the only 
parts of the defendant's machine which correspond to the keys in the 
Koch patent; that is, they move the indicating wheels in the defend- 
ant's machine, which is the function of the keys in the complainant's 
machine. Attached to thèse segmentai levers, on opposite sides and 
at alternate intervais, are what complainant's counsel calls "keys," 
but which the defendant's counsel calls "handles" or "segments." 
There is marked upon each of thèse handles or segments a dénomina- 
tion or value which in some respects corresponds to the dénomination 
or value marked upon the keys of the Koch patent. Thèse handles or 
segments only serve, however, as guides to the operator to indicate 
hovv far, or over what distance, the lever to which they are at- 
tached, should be moved. Without thèse handles the lever could be 
moved so as to show upon the indicating wheels any particular number 
or dénomination required; but in this case more care would be re- 
quisite. With the operator's finger upon a guide, there is no danger 
that the operator will overrun the number he desires to show; for 
instance, by putting his finger upon handle 7, and moving the lever 
downward until his finger strikes the base or guard, he would hâve 
moved the lever just far enough to indicate upon the indicating 
wheels attached to that lever the figure 7. As already stated, it seems 
clear that the segmentai lever, rather than the segments or handles, 
performs the function of the Koch key. If this be so, there are no 
groups of keys disclosed in the defendant's machine. There is at 
the most a single group of levers, but not two or more groups 
of levers. Each lever, it is true, has nine projections or handles 
appearing alternately upon either side of it, and each of thèse 
has a différent numéral on it, but obviously one of thèse handles 
cannot be moved without moving ail the others, and the lever 
as well; nor do they move, nor does the segmentai lever move, 
the same distance when the figure 5 is desired to be shown that 
they do when the figure 7, 8, or 9 is desired. Furthermore, if the 
lever is moved at ail, every segment or handle necessarily moves the 
same distance. 

In the defendant's machine the difïerential effect is not produced by 
mechanism at ail, but entirely by the manual act of the operator, who 
moves by his hand and at his pleasure the segmentai lever a greater 
or less distance, while in the Koch patent the difïerential is produced 
entirely by mechanism. If the operator upon the Koch machine de- 
sired to disclose upon the indicating wheels the figure 5, he must de- 
press key 5, and that kèy only; while upon the defendant's machine, 
to acconiplish the same resuit, he need not necessarily touch handle 5, 
but he may use any other handle, or the segmentai lever itself, but 
in using the latter he will be required, for reasons already stated, to 
exercise more care. The handles are unnecessary. Their function 
could be as readily obtained by a notch in the side of the lever, or 
even by a mark upon its face; hence, while the handles are a con- 
venient, and possibly the most convenient, guide, they are nothing 
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more. Again, as stated in the brief of the defendant's counsel, thèse 
segmentai levers ,''4o not each represent one digit, or value of a 
dénomination, or décimal . place, as does each key of the Koch patent, 
but each segmentai; lever represents an entire dénomination or décimal 
place." 

Considérable stress has b^en laid by counsel upon the appropriate 
name wherewith to characterize what we hâve called "handles" or "seg- 
mente." Their terminology is, however, of sma;ll importance. It 
matters little whether they are called "keys," or "segments," or 
"guides," or "handles," since, by whatever term they are called, the 
real question remains : Do they employ the same means, operating 
in the same way, to effect th^ same regult, that is produced by the keys 
of the Koch patent? For àt may be admitted that the keys or handles 
and segmentai levers of the defendant's machine produce substantially 
the same resuit as the keys produce in the complainant's patent, with- 
out admitting that the défendant is infringing upon the complainant's 
device. They may attain the same resuit, and yet accomplish it by 
radically différent mechanism. To constitute infringement, the two 
devices must perform the same function in substantially the same 
way. The complainant's expert claims that there are 36 keys in the 
defendant's machine and that they are arranged in four groups. He 
evidently. reaches this conclusion by calling each segmentai lever, with 
its handles, a group of keys. I think it has been satisfactorily shown, 
however, that the segmentai levers with the numbers thereon, are not, 
when taken either collectively or singly, the équivalent of the keys re- 
ferred tp in the patent in suit. This is not only the opinion of 
defendant's expert, but a close examination of the two devices seems 
to sustain him. It is true that the parts of the defendant's segmentai 
levers, which hâve been callçd "handles" or "segments," were, at 
the commencement of their manufacture, in a comparatively few in- 
stances, and for a short time, called "keys" by the defendant's prede- 
cessors in business. This fact, however, is quite uriimportant, and 
has, moreover, been satisfactorily explained. In the cash register art,, 
they are generally otherwise known and designated. In this connec- 
tion it mày be added incidentally that the complainant in its business, 
in referring to the defendant's device, has, as will be referred to 
later, called the segmentai lever and handles of the defendant's ma- 
chine a "ladder." It seems unnecessary, however, to discuss the 
matter further. I hâve reached the conclusion tha;t the defendant's 
machine does not infringe the complainant's, since it does not use two 
or more groups of keys operated by a single key, as required by claim 
3 of the complainant's partent. 

It is furthermore urged by counsel for the défendant that the com- 
plainant should not be permitted to prosecutQ this suit further because 
of its delay in instituting it. Lâches is a défense which need not be 
pleaded. It may be raised upon the argument, or the court may, when 
it appears, be passive and refuse relief. Sullivan v. Portiand R. R. 
Co., 94 U. S. 806, 811. 24' L. Ed. 334; Woodmanse & Hewitt Mfg. 
Co. v. Williams, 68 Fed. 489, 493, 15 C. C. A. 520 ; Westinghouse Air 
Brake Co. v. New York Air Brake Co, (C. C.) 111 Fed. 741. It ap- 
pears in the case at bar, and is not denied, that the defendant's prede- 
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cesser began making the machine, which is now alleged to be an 
infringement of the defendant's patent, in the latter part of the year 
1890, or the beginning of the year 1891, and that knowledge of the 
fact that it was making and selling such machine was brought to the 
attention of the Gomplainant in 1893 and 1893. This state of facts 
appears, not only by the testimony of witnesses, but aiso by exhibits 
in the form of circulars issued by tlie complainant to its agents. 
Thèse exhibits show that the complainant, 11 or 12 years prior to the 
commencement of this suit, had knowledge that the défendant was 
making and vending the machines which are now claimed to be an 
infringement of the patent in suit. They show that the complainant 
did not then regard the segmentai lever and handle attachments of 
the defendant's machine as an infringement of their key System. This 
is a fair and necessary inference, not only because the circulars do 
not disclose any such claim, but also for the reason that the com- 
plainant contented itself therein by rather contemptuously characteriz- 
ing the defendant's device as a "ladder," and pointing out with con- 
sidérable détail its defects and inefficiency as compared with their 
own. The question therefore is: Should the complainant at this late 
day be permitted to change its base and claim a construction of its 
patent différent from that which it seems then to hâve claimed? We 
must either assume this change of construction or else find the défend- 
ant guilty of gross lâches in not having asserted its known right with 
reasonable promptness. It has already been said that the alleged in- 
fringing machines were put upon the market as early as 1891, were 
known to the complainant in 1892, and that as early as 1893 it had 
one or more of them in its possession. Thèse facts are not denied, 
and their considération leads to the conclusion I hâve already in- 
dicated. The bill of complaint should be dismissed upon this ground, 
even if there were no other. There is no branch of equity juris- 
prudence where such an unexcused and unexplained négligence is, or 
ought to be tolerated, and the rule has very often been applied in 
patent cases. 

In the case of McL,aughlin v. People's Railway Co. et al. (C. C.) 
31 Fed. 574, a demurrer was sustained for 13 years of lâches. In 
Edison Electric Light Co. v. Equitable Life Assurance Co. (Eed.) 
55 Fed. 478, the fact that the patent in suit had been infringed for 
11 years was set up by a plea, and the plea was allowed. In the 
case of Kittle v. Hall (C. C.) 39 Fed. 508, the court, after stating 
that the case was not free from doubt, declined to dismiss a bill for 
7 years' delay in bringing suit; such delay having been partially ac- 
counted for and excused. Where a patent had laid dormant for 15 
years, having been infringed by the défendant with complainant's 
knowledge for 7 years without protest, the bill was dismissed. West- 
inghouse Air Brake Co. v. New York Air Brake Co., supra. See, 
also, Covert v. Travers Bros. Co. (C. C.) 96 Fed. 568; Mevrowitz 
Mfg. Co. V. Eccleston et al. (C. C.) 98 Fed. 437; Richardson v. D. 
M. Osborne & Co. et al., 93 Fed. 838, 36 C. C. A. 610; Woodmanse & 
Hewitt Mfg. Co. V. Williams et al., supra; Calhoun v. Southern Cot- 
ton Oil Co., 131 Fed. 1018, 57 C. C. A. 327. Under the authority 
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of thèse cases, I think the knowledge acquired by the complainant 
that the defendant's predecessor was manufacturing what is now al- 
leged to be an infringing machine, coupled with its acquiescence there- 
in, for a period of 11 or 12 years, without protest or suit, and that 
during that period the business of the alleged infringer was acquired 
by the défendant herein, should estop the complainant from maintain- 
ing its présent suit. In view, therefore, of the unexcused and un- 
explained delay of the complainant in bringing the suit, the bill should 
be dismissed. 

The view which I hâve taken of this case renders it unnecessary 
for me to pass upon the validity of the complainant's patent. Under 
the évidence, however, it is a grave question whether, because of the 
prior art, its patent could be upheld. 



MTGATT V. McARTHUR et al. 
(Circuit Court, S. D. New ïork. February 7, 1906.) 

1. Patents — Invention — Reflectoe for Incandescent Lamps. 

The Goodchild patent, No. 634,295, for a reflector for incandescent lamps 
whieh flts over and Is removably supported by the flaring upper portion 
of the lamp bulb, Is void for lack of patentable Invention, In view of the 
prior art. 

2. Same — Design Pai-ent — Lamp Reflectoes. 

The Mygatt design patent. No. 35,755, for a design for a reflector for 
artiflclal lights, was not antlcipa:ted, and discloses invention. Also heîd 
infrmged. 

In Equity. Suit to restrain alleged infringement by défendants of 
two patents (U. S.), one a mechanical patent, and the other a design 
patent, but each relates to reflectors for artificial lights. The com- 
plainant allèges that défendants infringe both patents by the sale of 
the one article, a reflector for artificial lights. 

Howrard Taylor (Francis H. Kinnicutt, of counsel), for complain- 
ant. .) 

Thomas Ewing, Jr. (George H. Gilman, of counsel), for défend- 
ants. 

RAY, District Judge. The mechanical patent in suit, No. 634,295, 
dated October 3, 1899, to Goodchild, "Reflector for Incandescent 
Lamps," is much more formidable in words than in substance or com- 
plexity of construction. It has three claims, reading as follows : 

"(1) The combinatlon with the bulb of an Incandescent lamp, of a light- 
reilector, which flts snugly but removably over the externàl surface of the 
downwardly-flared upper part of said bulb and is supported wholly and dl- 
reetly thereon, substantially as and for the purpose set forth. 

"(2) The combination with. the bulb of an incandescent lamp, of a remov- 
able reflector, B, Inclosing and snugly fltting the externàl surface of the upper, 
downwardly-flared portion of the bulb, said reflector being supported wholly 
and direetly on the bulb and extending down about to the point where the 
bulb is largest In diameter, substantially as set forth. 

"(3) The combination with the bulb. A, of an incandescent lamp, of a re 
movable, glass reflector, embracing and housing the bulb, and supported 
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wholly on the downwardly-flarlng upper portion of the same, said reflector 
fitting the outer surface of the bulb and having an outwardly-turned marginal 
lip at its lower edge, substantially as set fortli." 

In the spécifications we find the following: 

"Ttiis invention relates to reflectors used in connection with thé bulbs of in- 
candescent electrle lights. Among the varions forms of reflectors for this class 
of lamps, one is provided by silvering the upper part of the bulb down to a 
point near the largest diameter of the same, leaving the lower portion of the 
bulb elear ail around. Another construction, which is designed, mainly, for 
a shade, incloses the upper half of the bulb ail around with a shade of col- 
ored glass, which is afterward united integraily with the glass of the bulb by 
beat. Thèse devices perforai their functions, but, being Intégral with or in- 
séparably connected with the bulb, are necessarily discarded with the bulb 
when the filament of the latter is burned out. The object of the présent in- 
vention is to provide a reflector of the form of the downwardly-flared upper 
part of the bulb and adapted to fit rather suugly about such part of the same ; 
said reflector being supported wholly on the bulb by the downwardly-flaring 
shape of the latter, and having a suitable reflecting-surface, such as a silvered- 
surface, for example. ♦ * * The reflector, B, is constructed to fit quite 
snugly over and incloses the upper part of the bulb ; but it may be readiiy 
lifted off and replaced, the smaller end thereof being of sufficient size to pass 
over the socket-plug, a. The reflector is supported wholly on the bulb and by 
contact with its flared surface. At its lower eclge the reflector may hâve a. 
projecting marginal lip, b, and the reflecting-surface may extend out and over 
this lip. • * * An advantage of this reflector is that, while it is readiiy 
removable and may be taken from a discarded bulb and put on a fresli one, 
thus obviating the loss of a reflector with each bulb, yet it does not require 
(as do most reflectors) some spécial form of lamp having means for seeuriug 
it to the métal socket or plug, as it drops over and is supported entirely ou 
the bulb itself, This adapts it to any ordinary incandescent bulb, and also 
enables it to be produced very economieally." 

Reflectors for artificial light of ail appropriate shapes, and of the 
shape ^of the one' in suit, are very old and very common. The round 
hole in the top for the insertion of the upper end of the lamp is also 
very old and common. We find in the prior art such reflectors so 
constructed as to admit the glass lamp chimney, vi^hich is always round 
and made of larger circumference, near fhe flame of the lamp, and the 
chimney, passing through the hole in the reflector, allows the latter to 
rest upon it and to be supported thereby. When the shade or re- 
flector is of noncombustible material, nothing more is necessary; but, 
when the shade or reflector is of some combustible material, a rim 
is added at the opening, which prevents contact with the heated chim- 
ney and prevents combustion. As thèse incandescent lamps are bulb 
like in form and hâve a neck smaller than the lower portion, and are 
also round like a lamp chimney, the neck portion passes through the 
opening in the upper part of the reflector until the swell of the lamp 
prevents further entrance. Then the round hole is filled by the round 
lamp, and the one fits the other, and the reflector is necessarily sup- 
ported by the lamp. If the reflector is too heavy, it will pull the lamp 
from the contact socket, and this is the only or main reason why the 
reflector is usually attached to the contact socket into which the lamp 
fits. The idea of a round substance, whether hollow or solid, fitting 
into a round hole or aperture or opening, is very, very old. This 
court is unable to find invention in this combination or construction. 
In view of the prior art, the mechanical patent does not disclose in- 
vention, and is void. 
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The design patent, No, 35,755, dated, February 18, 1902, "Design 
for Reflector for Ârtificial Lights," issiied to Otis A. Mygatt, is as 
follows : 

"Be it known that I, Otis A. Mygatt, residing at New Tork, in the county of 
New York and state of New York, hâve invented and produced a certain new 
and usefnl design for a reflector for artificial lights, of whleh the following 
is a spécification; référence being had therein to the accompanying drawing. 
The design relates to the form or configuration and the surface ornamentation 
of a transparent reflector for artificial lights. The figure Is a side élévation 
pf the reflector en}bodying the design. The reflector is composed of trans- 
parent glass, and the form Is that of the frustum of a cône, A, sùrmounted by 
a ring, H, of substantially ogee form, as shown. The outer surface of the 
reflector :s praetidally covered by spirally-arranged projecting rlbs extending 
from near the top of the frustum to near the lower edge thereof and terminat- 
in^ at the lower edge in small beads, D. What I claim, and désire to secure 
by letters patent, Is— the design for a transparent reflector for artificial lights, 
as shown and described." 

This court recently considered and held valid a similar design pat- 
ent,_ No. 32,685. See Mygatt v. Zalinski (C. C.) 138 Fed. 88. That 
décision has been acquiesced in. This is a différent design, but ail 
that was said there on the question of validity applies hère. So of in- 
fringement. Défendant makes the same thing, uses the same design, 
except that a slight eut is made arQund the reflector about half way 
from the upper to the lower edge of the reflector. This slight change 
which slightly impairs the design of complainant's patent, but appro- 
priâtes it bodily, does not avoid the charge of infringement. The de- 
fendant calls its reflector a "hood," but a change of name does not 
avoid infringement. The défense of anticipation is not made out. 

The design patent is valid, and is infringed by défendant. The 
complainant is entitled to a decree accordingly, and for an accounting, 
with costs. 



THE PHCBNIX. 
(District Court, S. D. New York. October 14, 1905.) 

TOWAGE — NEGLIGENCE IN STAETING WITH BABGE IN ICB — MUTUAL FAULT. 

A tug Md chargeable with négligence In starting to tow, on a hawser, 
a blunt-bowed sternless barge heavily loàded with sand, out of a harbor 
through a;chajtmel eut In the lee and fllled with floatlng ice, where there 
was obvions danger of Injuty to the barge because of her shape and the 
fact that she was wider than the tug, and liable for one-half the ioss by 
the stnklng of the barge and cargo from contact with the Ice ; the barge 
being also in fault for assenting to the towlUg. 

[Ed. Note. — For cases in point, see vol. 45, Cent. DIg. Towage, § 21.] 

In Admiralty. Suit against tug to recover for sinking of tow by 
floating ice. 

James J. Macklin, for libelant. 

John F. Foley and Howard S. Harrington, for claimant. 

ADAMS, District Judge. This action was brought by the J. B. King 
Transportation Company, the owner of barge No. 6, to recover the 
damages sustained by the barge, and her cargo of about 800 tons of 
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sand, from sinking through contact with ice while being towed by the 
steamtug Phœnix out of the harbor of Hempstead, Long Island, bound 
to Staten Island, on the night of the 6th of February, 1904. 

The Hbelant allèges négligence in towing the barge through the ice 
in the harbor when starting on the voyage, contending it was négligent 
to tow at ail in such darkness as prevailed that night and in continuing 
on at a high rate of speed in too narrow a channel. The claimant de- 
nied any négligence and alleged unseaworthiness but has since with- 
drawn the charge in the latter respect and it simply remains to déter- 
mine whether there were any circumstances to indicate fault in the 
towing so far as it progressed. 

The barge was scow shaped and about 27 feet wide. On that night 
the harbor was completely frozen over but a channel had been eut 
through earlier in the day by another tug, leaving a space of 35 to 
40 feet wide running from the wharf, where the boat was loaded, to 
the open channel. The boat had been towed light through this channel 
in the afternoon of the same day and no injury received by her from 
the broken ice, with which the channel was filled. She was then load- 
ed, so that she was drawing about 15 inches, by the libelant, her load- 
ing being completed late the same night. About 11 :15 o' dock the tug 
was notified that the boat was ready to proceed. She was then taken on a 
short hawser, so that there were 45 or 50 feet between the tug and the 
barge, and the towage commenced, the tug proceeding at less than half 
speed, so slowly that about 40 minutes were occupied in covering a 
distance of about a mile or a mile and a half. Such undisputed fact 
precludes any further attention being given to the question of excessive 
speed and it only leaves for considération whether there was any lack 
of proper précaution on the part of the tug in starting or in the method 
of towing. The existence of darkness does not seem to be a factor 
in the case, and no legitimate fault can be found with the manner of 
towing. 

It was not clearly apparent that there would be any great danger in 
attempting the voyage to an ordinary sound boat carefully towed on a 
hawser, but there can be no question in this case about the risk. The 
master of the tug said, what is obvious to anyone, that there is always 
danger in going through ice. This is especially so to a stemless round- 
bowed boat, as was the case hère. 

The boat had withstood contacts with the ice in entering the harbor 
but that was no reliable indication that when loaded, she would go out 
safely, as in fact she did not, because after proceeding a short dis- 
tance, a considérable hole was made in her bow by the ice, which ré- 
sultée! in her sinking. 

The construction of the barge was such that she was unfit to be 
towed in the ice, as the master testified he notified the tug's master. 
This was denied by the latter and it is not easy to détermine where 
the truth lies, but in any event, it was sufficiently obvious to any care- 
ful person, that the towage would be at great risk of injury to the barge 
on account of her form and the heavy ice she would hâve to be taken 
through. It is true that the tug's master placed the boat behind the 
tug, in the expectation that the latter would receive the brunt of the 
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contacts and shield the barge from injury but the tug was not as wide 
as the barge and could not adequately protect her, as the resuit showed, 
especially as she sheered 5 or 6 feet outside of the tug. 

The claimant cites The Packer (C. C.) 38 Fed. 156. That was a 
case of towing in ice and the tug exonerated in a careful opinion by 
Judge Wallace, but peculiar circumstances existed there. It is stated 
in the opinion, that the voyage of the boat was interrupted by ice and 
the masterbecame impatient, soliciting the agent of the Packer's line 
to procure him a tug and proceed. This the agent was reluctant to do, 
fearing danger, but he yielded to the urging of the master and directed 
the Packer to undertake the service. It appears that the master was 
experienced and fully aware that the attempt involved risk to his boat, 
which risk he promised to assume. Of course it was said that such as- 
sumption would not reheve the tug from the effect of its négligence 
but it was held that the tug was not liable because the master did every- 
thing that a prudent and intelligent navigator would ordinarily hâve 
deemed necessary and the tug could not be held for the master's mère 
mistake of judgment. The circumstances hère were différent. It was 
obvious that the risk would be encountered from the start. There was 
no chance, as in The Packer, of escaping the ice and they hère pushed 
right into it with the disastrous resuit. I can not regard the tug's 
proceeding as anything but négligent. Simply towing in ice has been 
held to impose liability upon the tug in several cases. The Tugboat 
James A. Wright, 3 Ben. 248, Fed. Cas. No. 7,190, by Blatchford, J. ; 
The Steamtug U. S. Grant, 7 Ben. 337, Fed. Cas. No. 16,804, by Bene- 
dict, J. Thèse authorities were cited by Judge Coxe in The M. J. 
Cummings (D. C.) 18 Fed. 178, 184. The towing must be regarded 
as having been particularly hazardous in this case on account of the 
construction of the boat. The précaution taken of putting her astern 
was not sufficient on account of her width being greater than the tug's. 
It was perfectly obvious that she would hâve to be towed through 
heavy ice in the beginning of the voyage and there was a strong proba- 
bility of danger. 

The last time I had occasion to consider the liability of a tug for the 
results of injuries to her tow from ice was in Burke v. Tugs R. G. 
Townsend and S. L. Crosby (decided June 6, 1905) 140 Fed. 217. The 
tugs there were held solely liable for injuries to a blunt-bowed stemless 
boat towed alongside, against the wishes of the master, who said his 
boat was unfit to encounter ice and only consented to be taken upon 
assurance from the tug of there being no danger. 

Hère it seems to be clear that the boat participated in the négligence. 
It is said by the master that he did not consent to be towed and wamed 
the tug of the danger but this contention has not been satisfactorily sus- 
tained. The tug's master dénies that any such conversation took place 
and it seems probable that those interested in the barge were quite 
willing that she should be subjected to such risk as existed. The libel- 
ant was the owner of the cargo and needed it at Staten Island. Its 
représentative at Hempstead stood by when the towing arrangements 
were being made and acquiesced in the starting. 

Decree for the libelant for half damages, with an order of référence. 
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UNITED STATES v. CHICAGO, P. & ST. h. RY. CO. et al. (two cases). 

(District Court, S. D. lUinols. January 19, 1906.) 

Nos. 10,652, 10,653. 

1. Raii-eoads — Safety Appliance Act — Joint Action to Recovek Penalty. 

In a joint action against two or more railroad companies to recover 
the penalty for violation of Safety Appliance Act March 2, 1893, e. 196, 
27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], there may be a recovery 
against ail or any of the défendants as the proofs warrant 

2. CoMMEBCE — Safety Appliance Act — Violation. 

A railroad company, which hauls over its line wlthin a state a cai of 
another company employed in moving Interstate trafîic consigned to a 
point in another state, which car is not equipped with the appliances re- 
quired by Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174], is liable for the penalty imposed by sald act. 

This is an action begun bythe United States attorney, upon the di- 
rection of the Attorney General, at the request of the Interstate Com- 
merce Commission, in accordance with section 6 of the act of Mardi 
2, 1893, as amended, to recover a penalty of $200 for violations of that 
statute. 

Inspectors of safety appliances in the employ of the Interstate Commerce 
Commission reported that on December 14, 1904, two coal cars of the Litch- 
field & Madison Railway Company, loaded with coal, consigned to points in the 
state of Missouri, were hauled over the line of the Chicago, Peoria & St. Louis 
Railway Company of Illinois, from Madison, In the state of Illinois, to East 
St. Louis, in said state, and delivered to the Terminal Railroad Association in 
a détective condition. The defect on coal car 2,734 was on the "B" end ; the 
lock block being mlssing from the Kelso coupler thereof and the coupler thus 
being totally inoperative. The defect on coal car 2,171 was on the "B" end 
thereof; a grab iron being broken off and mlssing from that end of the car. 
Prior to July 1, 1904, the Chicago, Peoria & St. Louis Railway Company of 
Illinois had operated the Litchfleld & Madison Railway Company under a 
gênerai lease, but on that date sald lease was canceled. There was an ar- 
rangement or agreement in effect on December 14, 1904, whereby the cars of 
the Litchfleld & Madison Railway Company delivered at the Madison yard of 
sâid railway company were hauled by the Chicago, Peoria & St Louis Rail- 
way Company of Illinois in its trains from Madison to East St. Louis, for 
vv'hich service the Litchfleld & Madison Railway Company paid its share of 
maintenance of said line, based upon its share of the total wheelage and 50 
per cent, of 5 per cent, interest on the cost of said line. This line of the 
Chicago, Peoria & St. Louis Railway Company of Illinois from Madison to East 
St. Louis is about 3 miles in length. The facts are further set forth in the 
opinion of the court 

W. A. Northcott, U. S. Atty., H. A. Converse, Asst. U. S. Atty., and 
L. M. Walter, Spécial Asst. U. S. Atty. 
Wilson, Warren & Child, for défendants. 

SANBORN, District Judge (after stating- the facts). In case No. 
10,653 the amended déclaration states that both défendants are cor- 
porations organized under the laws of Illinois, and on December 14, 
1904, were common carriers engaged in interstate commerce by rail- 
road, and operated jointly a line of irailway in St. Clair county, 111., and 
on that day hauled on their joint line of railway coal car No. 3,171, 
marked "L. & M.," meaning "Litchfîeld & Madison," which car was 
143 P.— 23 
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not provided with grab irons on one end, called the "B" end thereof ; 
that said car was, then and there used in moving interstate traffic, 
being coal from Staunton, 111., to St. Louis, Mo., and not being a four- 
wheel car or an eight-wheel standard logging car. Judgment is de- 
manded for $100 for said offense, the déclaration being in debt. In 
the other case against the same défendants the amended déclaration 
States the same facts of joint opération and hauling on joint line of 
défendants' coaI;car No. 2,734, having a defective uncoupling mechan- 
ism on the "B" end thereof, so faulty that in handling the car it 
could not be uncoupled without the necessity of a person going be- 
tween the end thereof ând the car to which it might be coupled; 
stating àlso the same interstate commerce haul and the same character 
of car. This action is in debt, and judgment is demanded for $100 
against both défendants, as in the other case. In each case défend- 
ants plead nil débet. 

Act Cong. March 2, 1893, c. 196, § -2, 21 Stat. 531 [U. S. Comp. 
,St. 1901, p. 3174], provides: 

"Thât It shall be unlawful for auy common carrier engaged In interstate 
commerce by railroad to haul or permit to be hauled or used on its line any 
car used in moving interstate traffic not equipped with couplers coupling 
automatically by impact, and which can be uncoupled without the necessity 
of men going between the ends of the cars." 

Section 4 of the act provides that it shall be unlawful under like cir- 
cumstances for any railroad company to use any car in interstate com- 
merce that is not provided with secure grab irons or handholds in the 
ends and sides of each car for greater security to men in coupling and 
uncoupling cars. It is under this act that the déclarations were filed. 

It appears in évidence that on December 14, 1904, the défendant the 
Litchfield & Madison Railway Company owned and operated a rail- 
road from Litchfield, 111., to Madison, 111., some 3}4 miles north of 
East St. Louis. At the same time it appears that the Chicago, Peoria 
& St. Louis Railway Company owned and operated a railroad from 
Pékin, 111., to Granité City. The southern terminal of the latter road 
is a short distance from East St. Louis. The; Chicago, Peoria, & St. 
Louis Railway Company also owns a track from Madison to East 
St. Louis, over which ail freight cars destined for interstate commerce 
between the road of the Litchfield & Madison Company to points in 
Missouri are hauled by the Chicago, Peoria & St. Louis Railway Com- 
pany. The arriving south-bound trains of the Litchfield & Madison 
Road are taken by the Chicago, Peoria & St. Louis Railway, or by its 
engines, to East St. Louis, and there are delivered to the St. Louis 
Bridge & Terminal Company, which is an ordinary terminal railroad 
company between trunk lines operated across the St. Louis Bridge 
between East St. Louis, 111., and St. Louis, Mo. It appears also that 
the Illinois Central Railroad Company uses the track of the Chicago, 
Peoria & St. Louis Railway Company between Madison and East St. 
Louis. This statement of facts applies to the date in question, De- 
cember 14, 1904. On the date just mentioned two eight-wheeled coal 
cars were delivered by the Litchfield & Madison Company at Madison 
to the Chicago, Peoria & St. Louis Railway Company for hauling to 
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East St. Louis, destined for delivery to the Terminal Company, and 
loaded with coal consigned to points in Missouri, and the cars were 
actually afterwards moved from Illinois to Missouri, pursuant to the 
terms of the bills of lading. One of thèse cars had a defective broken 
coupling, which would net work automatically or without going be- 
tween the cars. On the other one the grab iron, which is a support 
some 34 inches long, fastened onto the end of the car, designed to aid 
the brakeman to loosen the knuckle of the coupling joint, had been 
broken or torn off, so as to leave only a small portion of one end of 
the iron remaining on the door. Thèse cars were inspected by agents 
of the Interstate Commerce Commission at Madison and also at East 
St. Louis, and the Terminal Company thereupon repaired them on 
December 15, 1904, and then transported them into Missouri. 

The only question presented is whether the défendants are jointly 
liable under the acts of Congress for hauling or permitting to be 
hauled or used on the line from Madison to East St. Louis thèse 
cars in the condition described. It clearly appears that the line upon 
which they were so hauled belonged entirely to the Chicago, Peoria & 
St. Louis Railway Company, and that the hauling was done entirely 
by that company; the Litchfield & Madison Company having nothing 
to do with the cars after they were stopped at Madison and delivered 
to the Chicago, Peoria & St. Louis Railway Company, as herein stated. 
Under the case of Chaffee v. United States, 18 Wall. 518, 538,_ 21 
L. Ed. 908, I am of opinion that judgment can be rendered against 
both or either of the companies under thèse déclarations. It also 
appears clearly that the Litchfield & Madison Company is not within 
the terms of the act in this particular case, because the haul shown 
was that of the other company alone, and that no judgment should be 
taken against it for the penalty provided, but that the plaintififs should 
recover the prescribed penalty of $100 in each case, with costs against 
the Chicago, Peoria & St. Louis Railway Company only. 

Judgment is ordered accordingly. 



GIRARD TRUST CO. v. McKINLEY-LANNING LOAN & TRUST CO. et al. 

(Circuit Court, E. D. Pennsylvania. February 6, 1906.) 

No. 13. 

1. Teusts — Compensation — Commissions — When Baened. 

Commissions to a trustée holding securltles to secure debentures of an 
Insolvent corporation are glven as compensation, not only for the collée 
tion of such securities, but for the distribution of the proceeds, and will 
not be allowed on sums collected and remaining in the hands of the trus- 
tée until thelr distribution. 

[Ed. Note. — For cases m point, see vol. 47, Cent. Dig. Trusts, § 449.] 

2. Receivebs— Allowanoe op Fées feom Trust Fdnd. 

Fées are not allowable to a receiver appointed for an insolvent mort- 
gage company or to his counsel out of the proceeds of securltles pledged 
in trust by the company to secure its debenture holders, which were col- 
lected by the trustée and did not come Into the hands of the receiver and 
in respect to which he performed no service ; the amount collected being 
less than the clalms of the debenture holders. 
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In Equity. On exceptions to master's report on trustee's account. 
See 135 Fed. 180. 

Charles C. Townsend, Cornwell, Gheen & Cornwell, and George 
Wharton Pepper, for exceptions. 
A. H. Wintersteen and George L. Crawford, opposed. 

J. B. McPHERSON, District Judge. The facts upon which the dé- 
cision of this controversy mainly dépends will be found in the opinion 
delivered by this court (135 Fed. 180) upon exceptions to the inter- 
locutory reports of the master, and a restatement is also contained in 
the présent report. Not long after the court's décision upon the in- 
terlocutory reports, a pétition was presented, asking that the Girard 
Trust Company be appointed an additional receiver, and on March 13, 
1905, the appointment was made. In May, the Girard Trust Company 
filed an account of its doings as trustée up to the date of March 13, 
1905, and the account was referred to the master, "to examine and 
report thereon and to recommend what decree or decrees should be 
entered by the court touching the matters and things set forth in said 
report, and the property administered and under administration as 
shown in said account, including distribution of moneys on hand." 
In obédience to this direction, the master prepared a report, which 
has been excepted to by the McKinley-Lanning Loan & Trust Com- 
pany, and by certain of the debenture holders ; and it is thèse excep- 
tions that are now before the court for considération. 

The question of most importance, namely, whether any of the ex- 
penses incurred in coUecting the assets that were deposited with the 
accountant as security for the debenture holders can be lawfully 
charged against the fund collected, was decided by the master and by 
the circuit court adversely to the exceptants, at the time when the 
interlocutory reports were under review. I do not think it necessary 
to add anything now to what will be found in the two reports of the 
master upon this subject, and I see no reason to change the opinion 
that I hâve already expressed. 

No objection is made to the amount of fées that hâve been awarded 
to counsel for the accountant, if any amount whatever is properly 
payable out of the fund ; but the sum claimed by the accountant itself 
as commissions is averred to be excessive. It is the ordinary charge 
of 5 per cent, upon the money collected, and, in view of the difficulty 
and complexity of the business, scattered as it was over several dis- 
tant States, and involving the care, oversight, management and col- 
lection, respectively, of many small mortgages and pièces of real es- 
tate, I am unable to pronounce the charge too high. But the other 
branch of the first exception, which objects to the présent allowance 
of commissions upon that part of the fund which the master recom- 
mends should be retained by the accountant for possible use in the con- 
tinuing business of administering the trust, and for future distribution, 
stands upon a différent footing. In my opinion, it will be time enough 
to consider the allowance of commissions upon this sum when the 
money comes to be actually distributed; for commissions are compen- 
sation, not only for collection, but also for distribution, and, until a 
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fund is actually distributed, the accountant's duties, for which com- 
missions are to be paid, hâve not been completely discharged. More- 
over, when several accounts are required before the final distribution 
of an estate can be made, it is obvious that the total amount of compen- 
sation to which the accountant is entitled cannot be properly deter- 
mined until the whole work is done, for it is only upon a complète 
survey of the accountant's labor and conduct that the total amount of 
compensation can be properly determined. In a given case, it is con- 
ceivable that the accountant might not even hâve in his hands the sum 
whose distribution he is asking the court to defer, having already mis- 
applied it; and it is also conceivable that his subséquent conduct with 
référence to the sum which the court may permit him to retain might 
be such as justly to forfeit his commissions thereon. Of course, no 
such suggestion is applicable to the présent case, but I am speaking 
of what I believe to be the gênerai rule upon the subject, and stating 
what I think is one reason why it should be observed. Upon the 
amount, therefore, which the accountant is permitted to hold in its 
hands, no commissions for the présent will be allowed. 

I agrée also with the exceptants in the position that no allowance 
can be made out of the fund now being distributed to the original 
receiver and to his counsel. During the period covered by this ac- 
count, the original receiver coUected a very small sum of money from 
another source, and he had no necessary duties to perform, so far as 
I can see, with référence to the securities by which the présent fund 
was produced. No doubt he was entitled to redeem them, if he had 
been able to pay the sum due thereon by the McKinley-Lanning Loan 
& Trust Company ; but he could not redeem them, and his only other 
right in connection with them, as it seems to me, was to claim such 
equity as might exist after the proceeds had been applied to the de- 
bentures for which thèse securities were primarily pledged. It is 
not averred that the présent fund embraces any such equity, and I do 
not see, therefore, how the receiver or his counsel can be entitled to 
any allowance out of this fund thus devoted to another purpose. If 
gênerai assets of the mortgage company shall hereafter be collected, 
the question of compensation for the receiver and his counsel may 
again be urged against such a fund, and perhaps à différent question 
may then be presented. 

The brief of counsel for the exceptants disclaims any intention 
of criticising the amount of the fées charged by the master, and this 
subject need not, therefore, be discussed. It is argued, however, that a 
portion at least of the master's charges, and also of the counsel fées 
claimed by the accountant, should be borne out of whatever funds 
may come into the hands of the receivers from the gênerai assets 
of the company, and that ail the charges and fées should not be 
assessed against a fund which was primarily intended for the benefit 
of the debenture holders. I am therefore asked to charge only one- 
half of the counsel fées and one-half of the master's charges against 
the présent fund, leaving the rest to stand over, and to be charged 
against any gênerai assets of the company that may be hereafter col- 
lected. Whether this would be équivalent to postponing them indefi- 
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nitely or net, I am not able to say. At présent, the gênerai fund is 
only $200 or $300, and not much more is in immédiate prospect. I 
think, therefore, that it would be more équitable to charge thèse fées 
now against the fund in hand, but to state distinctly, that if a gênerai 
fund of sufficient size should hereafter be collected, and if it should 
appear, upon further considération, that such gênerai fund is properly 
chargeable with any portion of thèse fées, the proper adjustment 
may then be made. If it should appear that the gênerai fund should 
pay part of thèse charges, the proper proportion could then be diverted 
frora that fund and restored to the debenture holders. 
A decree may be drawn in accordance with this opinion. 



THE W. C. KIRK. 

(District Court, D. New Jersey. January 23, 1906.) 

Collision — Vessels at Whaef. 

While a barge 20 feet wide. was discharging on one side of a oreek 40 
feet wlde, a canal boat 17 feet wide was piaced alongside to discliarge 
upon the other side, and left dnrlng the night, and when the tide re- 
eeded the vessels sagged together, and the barge was injured. Held, that 
the canal boat should not hâve been left in such close proximity to the 
barge, and was in fault ; also that the barge was in fault because during 
the aftemoon and after the canal boat was piaced she moved farther 
up, where the stream was narrower, which brought her doser stlU to 
the other vessel. 

In Admiralty. Suit for collision. 

David O. Watkins and J. Boyd Avis, for libelants. 

Francis C. Lowthorp, for claimant. 

LANNING, District Judge. The libelants' barge Idella, loaded with 
crushed stone for the city of Woodbury, was tied up to the libelants' 
wharf in Woodbury creek at the city of Woodbury, for the purpose 
of discharging her load, early on the morning of April 24, 1903. 
She was 80 feet long and about 20 feet in width. The creek at the 
point where the barge was moored is only 40 feet in width. During 
the day the canal boat W. C. Kirk, composed of two boxes — a bow 
box and a stem box, each loaded with coal — was brought up the 
stream. Before reaching the place where the Idella was located 
the two boxes were separated and the stern box taken in by the side 
of the Idella and tied to the wharf on the opposite side of the stream 
and unloaded, without accident. This box was then removed and 
the bow box of the canal boat brought up and tied to the wharf oppo- 
site the Idella. The Idella and the bow box of the W. C. Kirk re- 
mained at their respective wharves during Friday night. The bow 
box was 17 fèet in width. As the tide receded early Saturday morn- 
ing the Idella and the bow box of the W. C. Kirk came into contact, 
and the Idella was injured by the pinching she received. 

The proofs satisfy me that the W. C. Kirk ought not to hâve been 
taken in by the side of the Idella and left there during the night. 
The two boats were very close together at high tide, and those in 
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charge of the canal boat should hâve foreseen the probabihty of ac- 
cident as the tide receded. Those in charge of the canal boat were 
clearly guilty of négligence. But the proofs also satisfy me that late 
on Friday afternoon the Idella was moved by the libelants' employés 
several feet farther up stream than she had previously been. By this 
movement the Idella was taken into a narrower part of the stream, 
and therefore doser to the W. C. Kirk. Y\t that time the employés en- 
gaged on the W. C. Kirk were unloading the bow box, but there 
could hâve been no reasonabje expectation on the part of those in 
charge of the Idella that the bow box would be unloaded in time to 
remove her from her place at the wharf before the next day. This 
movement on the part of those in charge of the Idella was conse- 
quently an act of négligence. Both parties being guilty of négligence, 
there must be a division of damages. 

There will be a référence to a commissioner for the purpose of as- 
certaining the damages. The final decree, when entered, will be for 
one-half of the damages proven. 



BL.\CK V. WIEDEUSHEIM. 

(Circuit Court, E. D. Pennsylvania. January 25, 1906.) 

No. 65. 

COBPOEATIONS MOETGAGE TRUSTEE — LlABILITY FOR BBEACH. 

A trustée in a corporation inortgage, whicia provides that he shall not 
"be liable or responsible for any other cause, matter or ttiing except bis 
own willful and intentional breaches of tlie said trust herein èxpressed 
and contained" is not liable to bondliolders for omissions to act througb 
mistalie or misconception of bis duty. 

On Motion to Take Ofï Nonsuit. 

Horace L. Cheyney, for plaintifï. 

Henry La Barre jayne, Charles Biddle, and Birney & Woodard, 
for défendant. 

J. B. McPHERSON, District Judge. This is an action of trespass, 
brought against the trustée under a corporation mortgage by a bond- 
holder, charging the trustée with several breaches of duty, whereby 
the value of the plaintifif's bonds has been altogether lest. A com- 
pulsory nonsuit was entered at the trial for reasons that are not stated 
on the stenographer's notes, but his omission is unimportant, for I 
remember distinctly having reserved the right (although the réserva- 
tion was probably superfluous) to consider any other reason that 
might be afterwards urged in support of the nonsuit. At that time 
I had not examined the mortgage, but I find in it now a provision 
that in my opinion makes it unnecessary to discuss any other point in 
the case. The concluding paragraph of the mortgage is as follows : 

"And it is hereby expressly covenanted and understood by and between the 
said parties to tbis indenture, their successors, belrs, executors, adminis- 
trators and assigns, that this trust is aceepted upon tbe express condition that 
tbe said trustée, his heirs. executors, administrators and assigns, shall not 
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be in any way responsible or llable for the breaches of the party ot tbe Çrst 
part hereln contained, nor for any money or property except what aetually 
and in tact cornes into his bands or possession by vlrtue of the provisions 
liereof, nor shall the said trustée be liabie or responsibie for any other cause, 
matter or thing, except his own willful and intentional breaches of the said 
trust herein expressed and contained." 

With this provision in mind, I hâve read the testimony with care, 
and I can find no évidence that should hâve been submitted to the jury 
of a "willful and intentional breach of trust." The défendant may 
perhaps hâve made mistakes, or may hâve misconceived his obliga- 
tions, but to cal! the omissions to act of which the plaintiff complains 
"willful and intentional breaches" of his trust seems to me to be im- 
possible. 

The motion to take off the nonsuit îs refused. 



UNITED STATES v. PITTSBURGH, C, C. & ST. L. RY. CO. 

(District Court, S. D. Ohio, E. D. December 18, 1905.) 

No. 55. 

CoMMEKCE — Sapett Appuance Act — Cae Used in Interstate Commerce. 

A car employed in moving Interstate trafic and not equipped with an 
appliance required by Safety Appliance Act March 2, 1893, c. 196, 2T 
Stat. 531 [U. S. Comp. St. 1901, p. 3174], was received from another 
Company by défendant railroad company and hauled (rom one of its 
yards to another for the purpose of being put in a train and forwarded 
to its destination In another state. Held, that in such movement the 
car was being used in interstate commerce within the meaning of the 
act, and that défendant was liabie for the penalty imposed thereby for 
its violation. 

This is an action begun by United States Attorney McPherson 
upon the direction of the Attorney General at the request of the 
Interstate Commerce Commission, in accordance with section 6 of 
the act of March 2, 1893 (27 Stat. 532, c. 196), as amended by act 
April 1, 1896, c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175] to re- 
cover a penalty of $100 for violation of that statute. 

United States Safety Appliance Inspectors H. W. Belnap and J. J. Coutts 
on July 25, 1905, reported that the défendant on that date had accepted Kan- 
awha & Michigan box car No. 852 from the Toledo & Ohio Central Railway 
Company, and hauled same over defendant's Une in the city of Columbus 
from its Franklinton yard to its Twentieth street yard with the grab iron, 
opposite the uncoupling lever on the "B" end of the car, missing. It was al- 
leged that none had ever been applied. This car contained lumber destined 
to Wilkinsburg, in the state of Pennsylvania. The principal facts are further 
set forth in the opinion of the court 

Sherman T. McPherson, U. S. Atty., for plaintiflf. 
W. O. Henderson, for défendant. 

THOMPSON, District Judge, after stating the facts, delivered the 
tollowing opinion: 

This is an action brought to recover of the défendant the statutory 
penalty of $100 for the violation of section 4 of the act of Congress 
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approved March 2, 1893 (27 Stat. 531, c. 196 [U. S. Comp. St. 1901, 
p. 3174]), known as the "Safety Appliance Act," and the acts amenda- 
tory thereof, because of the use of a car in interstate commerce not 
provided with a grab iron on the "B" end thereof. The parties having, 
by written stipulation filed with the clerk, waived a jury, the cause 
was submitted to the court by agreement of the. parties upon the facts 
stated in the report of Government Inspectors H. W. Belknap and 
James J. Coutts, made to the Interstate Commerce Commission, a 
copy of which was presented to the court by the parties and filed 
herein. 

The contention of the défendant is that the car in question was 
not in use at the time of the alleged violation of said section 4. The 
statement of the inspectors in relation thereto is as follows: 

■"Thig car was delivered to Penna. Co. by the T. & O. 0. in thi.s def(;ctive 
condition. Accepted by the Penna. Co.. at tbeir Franklinton Yard aud takea 
to tbe Twentieth Street Yard to be put in a train for movenient East." 

When it was moved from the Franklinton yard to the Twentieth 
Street yard, to be put in a train for movement East, it was used in 
interstate commerce, within the meaning of the safety appliance act, 
as interpreted by the Suprême Court in Johnson v. Southern Pacific 
Company, 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, and there will 
be a finding and judgment in favor of the plaintiff, as prayed in the 
pétition. 



EDWARD HILL'S SONS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Torli. January 18, 1906.) 

No. 3,713. 

CusTOMS DrTiES — Classification — Or.Eic Acid — Red Oïl — Soap Stock. 

So-called red oil or oleic acid, which is used otherwise than as soap 
stock, hcld not to be within the provision in TarifE Act July 24, 1897, e. 
11, § 2, Free List, par. 568, 30 Stat. 198 [TJ. S. Comp. St. 1901, p. 1684], 
of "oils * * » comnionly used in soap making, * * • fit only for 
such uses," but to be dutiable as an acid not specially provided for, under 
section 1, Schodule A, par. 1, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. -5,807 (T. D. 25,648), which affirmed 
the assessment of dutv by the collecter of customs at the port of New 

York. 

Comstock & Wc-shburn (Albert H. Washburn, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The importers, objecting to the conclu- 
sions of the Board of General Appraisers that the importation is oleic 
acid or red oil, contend that such article is entiUed to free entry under 
Tariff Act julv 2-1. 180:, c. Il, S 2. Free List, par. 568, 30 Stat. 198 
[U. S. Conip.'St. 1901, p. ]r,?>-\\. as "Crude Soap Stock." The free 
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list provides that "grease and oils (excepting fish oil), such as are 
commonly used in soap making * * * and which are fit only for 
such uses, n. s. p. f.," shall be exempt from duty. It is practically ad- 
mitted by the importers that, aside from a slight différence in color, 
the article from a scientific point of view is oleic acid. If its sole 
use were a manufacturing ingrédient of textile soap, as claimed 
by the importers, doubtless the principle of United States v. Wells, 
77 Fed. 411, 23 C. C. A. 210, would apply, for, as stated in that case, 
"the manufacturing use must prevail over the scientific or commercial 
nomenclature." Several witnesses for the government, however, tes- 
tified to various uses to which the article in question may be put, and 
it is fit for uses other than soap making. To entitle the importation 
to free entry, the burden rests upon the importer to show the contrary 
or that it is useful simply for the spécifie purpose. This they hâve 
failed to do. The rule invoked by the government that the décision of 
the board will not be disturbed upon the facts if it is fairly sustained, 
even though the court inclines to a différent opinion, is thought to be 
controlling hère. In re Buffalo Nat. Gas Fuel Co. (C. C.) 73 Fed. 
191. 

Therefore the décision of the board affirming the collector and 
holding the merchandise cfutiable at 25 per centum ad valorem, under 
paragraph 1 of the existing tariff act section: 1, Schedule A, 30 Stat. 
ISl [U. S. Comp. St. 1901, p. 1626], as an acid not otherwise special- 
ly provided for, is approved. 



B. P. DUCAS CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1906.) 

No. 4,003. 

OusïoMS DtiTiBS — Classification — Oasein iNousiaiEtLE — Lactaeene. 

So-'ealled easeln Industrielle, which • is produced by drying the sub- 
stance left after drawing off the whey from skimmed mlik that has been 
allowed to sour, held to be "lactarene," under TarifE Act July 24, 1897, 
c. 11, § 2, Free List, par. 594, 30 Stat. 199 [U. S. Comp. St. 1001, p. 1684]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the col- 
lector of customs at the port of New York on certain imported casein 
industrielle, so-called. 

Comstoc & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The protestants claim that the mer- 
chandise which was invoiced as casein is, in fact, albumen, not specially 
provided for, or lactarene, and accordingly entitled to free entry 
under Tarifî Act July 24, 1897, c. 11, § 2, Free List, par. 468, 30 Stat. 
194 [U. S. Comp. St. 1901, p. 1679], or paragraph 594 (30 Stat. 199 
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[U. S. Comp. St. 1901, p. 1684]), respectively. The importation was 
assessed for duty by the collector at 20 per centum ad valorem as an 
unmanufactured article under section 6 of the existing tariff act (30 
Stat. 205 [U. S. Comp. St. 1901, p. 1693]). There was insufficient 
testimony before the board in support of the importer's claim. But 
the uncontradicted testimony taken in this court shows that casein 
is more commonly known in trade and commerce as lactarene, an al- 
bumenoid of milk. The proofs are that the commodity is produced 
by allowing skimmed milk to sour, and then the whey is drawn ofï and 
the material dried. It is chiefly used for coating paper, a mordant 
in calico printing, sizing, veneers, glue stock, etc. 

Because of the additional testimony in this court, I think the mer- 
chandise is entitled to free entry under paragraph 594. So ordered. 



HUTTIG SASH & DOOK CO. v. FUEI.LE et al. 
(Circuit Court, E. J). Missouri, E. D. March 1, 1906.) 

1. Injunction — Collatéral Attack — Violation — Enforceaient. 

An order of a fédéral court, granting a temporary injunction, or re- 
fusing to dissolve it, is reviewable only by appeal, and cannot be at- 
tacked In or reconsidered by the same court in contempt proceedings for 
its disobediende, unless the court was witbout jurisdiction to grant the 
Inlunctlon. 

2. Eqoity — Heabing befoee Mastek — Admissibilitt of Evidence. 

It Is the duty of a master, in taking testimony in a suit in equlty, to 
take and transmit to the court ail the évidence offered, although in mak- 
Ing hls flndings he may disregard such as he deems inadmissible. 

lEd. Note. — For cases in point see vol. 19, Cent. Dig. Equity, § 901.] 

3. Same — Review or Findings. 

Flndings of fact by a master are to be taken as prima facie correct, 
and should be sustalned, if supported by substantial évidence. 

4. Injunction— Contempt Pkoceedings for Violation— Pebsons Not Parties. 

WMle persons who were not parties to a suit In which an Injunction 
vras Issued cannot be committed for contempt for violation of the injunc- 
tion, they may be punished for contempt In knowlngly aiding and abet- 
tlng its violation by parties who are bound thereby or conspiring with 
them for its violation. 

5. Same — Evidence Considebkd — Injunction against Botcott. 

In a proceeding for contempt against défendants for violation of an 
injunction previously granted in the cause and against others for aiding, 
abetting, and assisting them In such violation, the following faets were 
shown: Complainant was engaged in the manufacture of doors, sash, 
and other woodwork for the furnishing of houses, and défendants were 
members of a labor union of carpenters aud joiners and were enjoined 
from conducting a boycott against complainant directly or indirectiy, by 
causing notice to be given to contractors or others not to purchase its 
products under threats to cause their vvorkmen to leave their service or 
from attempting to induce such workmen to quit because of such pur- 
chases. For 15 months the Injunction was obeyed, and tUeii the respond- 
ents, those not parties to the suit being members or officffs of the same 
labor organization, with knowledge of the injunction, commenced mnû- 
ing out to owners, architeets, and contractors montlily booklets contalning 
a list of the so-called "fair" mills in which complainniit's name did not 
appear, and a letter requesting that al] contracts should contain a clause 
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that only union made fumishings should be used, and a statemeiit that, 
unless such materlals were used, union men would refuse to handle them. 
Respondents also, by threatening to eall a strike of their workmeu, in- 
duced certain contractors to sign a contract to ouy only from mlUs listed 
as "falr" for a term of two years. No statement was made to sucli 
persons at the time that complalnant was excepted from the prohibition, 
nor was It mentioned In the booklets. Held, that both the obtalning of 
the contracts and the circulatlng of the booklets were plain violations of 
the spirlt, If not the letter, of the Injunctlon, and subjected respondents 
to punlshment for contempt; those who were parties to the suit, for 
violation of the Injunctlon, and the others, for knowingly aidlng and as- 
slstlng In such violation. 

Proceedings for Contempt for Violation of Injunction and for Aid- 
ing and Abetting the Same. 

The complalnant, a corporation engagea in manufacturing woodwork, sash- 
es, doors, blinds, and other materlals used for interlor fumishings of houses, 
instituted this action to restraln the défendants, comprising the most active 
members of the Carpenters' District Council of St. Louis, Mo., and as such 
the business agents and représentatives of the United Brotherhood of Car- 
penters and Jolners, a voluntary association, the membershlp of which in- 
cludes several thousand artisans and skilled laborers engaged in the occu- 
pation of wood workers, carpenters, cabinet makers, and jolners, many of 
them engaged in the same klnd of labor as that which complalnant is re- 
quired to employ In its manufacturing establishment. It Is charged that «oin- 
plainant has a large number of employés in Its mill who are well satlsfled 
wlth their employment, some of whom are members of the associations or 
unions represented by the district council of which the défendants are officers, 
while many of them are not such members. That the défendants, as the 
officers and représentatives of the associations which they represent, which 
for convenience may be called "unions," in order to create a monopoly in their 
trades and occupations, assume to and do exercise the authority of com- 
pellmg Indlvldual members of those unions to refuse to work with any persons 
in their respective calllngs not members of their union ; and also prevent any 
of its members from working for any contracter, builder, or any other per- 
son who purchases from any person, firm, or corporation supplies or ma- 
terlals, llke those produced and sold by complalnant, who employs in bis es- 
tablishment persons not members of a union; and not only do they refuse to 
permit the members of their union to work on such contracts, but, belng affil- 
lated with other unions whose members are engaged in various other lines of 
industry eonnected with the building trade, they also prevent others from 
working on any contract if materlals are used which were purchased from a 
mlU or manufacturer who employs men not affillated with any of the unions, 
and which are called "unfair" establishments. That by reason of the fact 
that complalnant employs in Its factory many persons not members of any of 
those unions, the défendants eonspired and confederated wlth other members 
of the CQUncil and associations to compel complalnant to employ only members 
of the association, or union men, or require such of Its employés as are not 
members theréof to become such members and subject to the rules of de- 
fendants' association as t© compensation, hours of work, and other rules pre- 
scrlbed by them. That, upon complainant's refusai to accède to thèse demands, 
It was advised by défendants that, if it failed to comply, they would boycott 
it and prohiblt ail their members to handle any materlal produced by it or 
perform services for any contracter or builder who might buy materlals or 
supplies of any klnd from complalnant, and further threatened that, owing 
to their affiliation with simllar unions engaged In other lines eonnected wlth 
the building trade, they would cause the members of such other unions to re- 
fuse to aceept or continue any employment wlth any person who might pur- 
chase materlals from complalnant. That, in pursuance of said conspiracy, 
défendants hâve sent circular letters to contractors and builders who are 
customers of complalnant, advislng them that complalnant was unfair to or- 
ganized labor, and for thls reason Its products had been boycotted. That, in 



HUTTIG SASH <fe DOOE CO. V. FUELLE. 365 

addition to thèse circulars, the défendants had called and sent its agents In 
person to contraetors and bullders and advised them of complalnant's boy- 
cott, and that it was tlieir Intention to require ail members of thelr unions or 
otlier unions with which they afflliated, to décline to accept or continue em- 
ployment with any persons who might buy material from complainant. That 
in many instances contraetors, who had large numbers of union men in their 
employ, and had bought materlals from complainant, were threatened with 
strikes by défendants, whereupon such contraetors and bullders refused to 
buy any more material from complainants, to Its great loss and Injury ; while 
in other instances, owing to such threats, contraetors had to enter into con- 
tracts with défendants not to purchase any material from complainant. That 
the défendants are insolvent, and any judgments at law recovered against 
them for damages sustained by their unlawful action could not be collected. 
They therefore pray for an injunetion against the défendants. 

On April 28, 1904, the late Circuit Judge Thayer issued an order requiring 
the défendants to appear on May 14, 1904, to show cause why an injunetion 
pendente lite, such as was prayed for in the bill, should not be granted; but 
in the meantime a temporary restraining order was Issued, enjoining and 
restraining the défendants from boycotting the complainant and from giving 
notice, verbally or written, either in person or through the agency of oth*rs, 
to any person, firm, or corporation to décline to purchase materlals of any 
sort from complainant, under threats that if such purchases are made they 
will cause persons in the employ of persons thus notified to withdraw from 
their service; and they were llkewise enjoined and restrained from attempt- 
ing to induce any person or persons whomsoever to décline employment or 
cease employment under any person, firm, or corporation because such per- 
son. firm, or corporation may bave purchased or purposed to purchase ma- 
terlals from the complainant, and from making such attempt through the 
agency of others ; that they be llkewise enjoined and restrained from at- 
tempting to put any persons, flrms, or corporations in fear of sustaining loss 
by threatening to induce persons in their service to quit their employment 
if they continue to make purchases from the complainant. They were also 
restrained from stationing persons at or near the place of business of the 
complainant, for the purpose of following said company's wagons which are 
engaged in making deliveries of materlals, for the purpose of ascertaining 
the identity of said company's customers and thereafter threatening their 
servants and employés and inducing them to quit their emtdoyment, unless 
they withdrew their patronage or eeased to do business with the com- 
plainant. Upon the return day the défendants flied a return to the order 
to show cnuse and an answer to the bill, denying ail the material allégations 
of the bill, and moved for a dissolution of the restraining order. On 
Serittniber 13, 1905, before a final détermination of the cause, complainant 
flled a motion for a rule upon the défendants James A. Shine and Alvin 
Hoheustein, and also upon Thomas J. Crowe, George J. Bohnen, and Fred- 
erick W. Mellville, who were not défendants in the cause at that time, but 
who were made défendants on that day by the flling of a supplemental bill, 
to show cause why they should not be eommitted for contempt in violating 
the temporary restraining order theretofore granted. 

In this pétition, the complainant, after setting out the granting of the re- 
straining order, as hereinbefore stated, and that the same had been duly 
served upon the défendants, chargea that James A. Shine and Alvin Hoheu- 
stein, two of the défendants duly served with the injunetion, had violated 
said temporary restraining order, and that the other persons hereinbefore 
named, with fuU knowledge and notice of the issuance of said temporary re- 
straining order and of the terms thereof, had aided, abetted, and assisted 
said défendants in so violating the same. That the violation of said restrain- 
ing order consisted of the fact: First, that said parties had issued and cir- 
culated, and caused and procured to be issued and circulated, in the city of 
St. Louis, among contraetors, builders, and other purehasers and users of 
planing mill materlals such as produeed and sold by complainant, notice to 
the effect that ail such persons must refuse to buy or obtain such from 
complainant, and must refuse to use or permit the use of such of com- 
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plainant's manufacture, under threats that If they falled so to do menibers 
of the United Brotherhood pf Carpenters and Joiners would not be permitted 
to accept service or continue in service with the persons so doing ; second, that 
they notified one B. J. Cliarleville, a contractor and builder in the city of St. 
Louis using, in the prosecution of his enterprises, materials of a simiiar liind 
to that produeed and sold by the complainant, that complainant was a so- 
called "unfair" mill, and that members of the United Brotherhood of Car- 
penters and Joiners would not be permitted to make use of materials pur- 
ehased from or manufactured by complainant, and by threats tô said Charle- 
ville that said parties would cause and procure persons in his employ to 
withdraw from his service, and would prevent his obtaining other persons to 
replace them, if he made use of materials manufactured or sold by com- 
plainant, caused, induced, and procured the said Charlevllle to exécute a 
written contract whereby he undertook and agreed, in efCect, not to buy any 
materials thereafter from complainant or of complainant's manufacture; 
third, that said défendants also notifled the Fisher Architectural & Iron 
Company, contractor and builder and making use of materials of the kind 
produeed and sold by the complainant, that complainant was a so-called 
"unfair" mill, and that, if said architectural company should make use of 
materials manufactured by complainant, members of the United Brotherhood 
of Carpenters and Joiners would not be permitted to work for it, and unless 
the said company would sign a contract to the effect that thereafter it would 
buy and use no materials of complainant's manufacture, said parties would 
cause carpenters in the employ of said company to quit the service, and 
would prevent others from accepting service with it. 

Bohnen, Crowe, and Mellville were not enjoined, nor served with a copy 
of the Injunction granted agalnst the other défendants, but are chargea 
merely with aiding, abettlng, and assisting the others in the violation of the 
restralnlng order. Ail the parties flled a response to the rule to show cause, 
denying ail the allégations charging a violation of the injunction. Whereupon 
the matter was referred to one of the standing masters In chancery of the 
court, with directions to take testimony in the proceedings for contempt, and 
ascertaln and report the facts, with his conclusions thereon, and to return 
into court the testimony so taken and his flndings of facts made thereon, to- 
gether with ail papers in the cause. A great deal of testimony was taken 
before the master, who made an elaborate report, flnding that ail the par- 
ties were guilty of a violation of the restralnlng order in the manner 
charged in the motion for the rule. Exceptions were duly taken by the 
défendants to the flndings of the master. 

George S. Johnson, H. R. Marlatt, and Block & Sullivan, for com- 
plainant. 
John B. Dempsey and C. H. Fauntleroy, for défendants. 

TRIEBER, District Judge (after stating the facts). At the hearing 
of the exceptions to the master's report, counsel for the défendants at- 
tacked the propriety of the granting of the restraining order, and also 
objected to some of the testimony which had been admitted by the 
master, although a considérable part of that testimony which was ob- 
jected to was not considered by the master in preparing his findings 
of facts. 

As to the first proposition, it is sufficient to say that this court is not 
an appellate court, with power to review the actions of the other 
judges of this court. If défendants felt themselves aggrieved by the 
action of the judge who originally granted the injunction, they had a 
complète and adéquate remedy by appealing to the Circuit Court of 
Appeals for this circuit or the Suprême Court of the United States. 
Act June 6, 1900, c. 803, 31 Stat. 660, U. S. Comp. St. 1901, p. 550. 
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As to the admission of the improper évidence by the master, it was 
cured by bis disregarding it when making bis findings of facts. 

In tbis connection, it may be advisable to call tbe attention of the 
profession to tbe rule laid down by tbe United States Circuit Court 
of Appeals for tbis circuit in Dowagiac Mfg. Co. v. Lochren et al. 
(lately decided) 143 Fed. 211, where it was beld that tbe proper rule 
of practice in taking testimony before a commissioner or examiner, or 
before a master empowered to détermine the admissibility of évidence 
under tbe equity rules, is to elicit and transmit to the court, not only 
tbe évidence which is confessedly compétent, relevant, and material, 
but aiso tbat which is deemed incompétent, irrelevant, and immaterial, 
to tbe end that, if the reviewing court is of the opinion that the évidence 
deemed inadmissible sbould bave been received, it may at once con- 
sider it and render a final decree without the delay of re-referring the 
case to procure the rejected évidence. To tbis gênerai rule the court 
says there are two exceptions: 

"They are, that it is the duty of the court or chancellor eliciting the évi- 
dence to consider and détermine the claim of privilège of a wltness or other 
party and to refuse to compel him to produce évidence in violation of It, 
and that, if it clearly and affirmatively appears that the évidence sought can- 
not posslbly be compétent, material, or relevant, and that it would be an 
abuse of the process of the court to compel Its production, it may refuse to 
do so." 

Any other rule would be productive of delay. Suppose that the 
master sbould bave sustained the objections of the défendants and re- 
fused to allow the witnesses to answer the questions objected to, and 
, the court sbould afterwards bold that it was error for him to do so, 
or, if the trial court sbould sustain the master in bis findings, and upon 
appeal to the appellate court that court sbould bold that the évidence 
should bave been admitted, it would necessitate a re- référence to tbe 
master in order to ta.ke tbat proof ; while, on the other hand, if the évi- 
dence is improperly admitted, the court, or upon appeal tbe appellate 
court, can disregard it and make a final détermination of tbe cause 
without a re-reference. In view of the importance of tbis case, the 
master was right in permitting ail the évidence offered to be taken, 
in order that the court may détermine its admissibility. 

In passing upon findings made by the master, it is the well-settled 
rule that such findings are prima facie deemed to be correct, and if 
there is substantial évidence to sustain bis findings of fact, althougb 
there may be a serious conflict in tbe évidence, the findings of tbe mas- 
ter should be sustained. A master bas the advantage of bearing the 
testimony and of seeing the demeanor of the witnesses on the stand, 
while the court, upon the bearing of the exceptions, has only a tran- 
script of the évidence, witb no opportunty to see the witnesses and 
notice their demeanor while testifying. 

Another question, which should be determined before passing upon 
tbe merits of the case and determining the exceptions to the master's 
report, is whether tbis court bas jurisdiction in tbis proceeding of 
Bohnen. Crowe. and MellviUe. who were now parties to the orig-inal suit 
and had never been restrained bv anv order of the court. In Re Reese, 
107, Fed. 942, 47 C. C. A. 87, the United States Circuit Court of Ap- 
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peals for this cîrcuit had occasion to pass upon this identical question, 
and the rules there laid down are so clear and convincing that it is 
unnecessary for the court to refer to any other authorities on this sub- 
ject. Judge Adams, who delivered the opinion of the court, there held : 

"That contempt being a crime, it f ollows that one accused thereof must be 
tried on the charge made and no other, and hence one not a party nor bound by 
an Injunctional order eannot be tried and convicted on a charge of contempt 
proceçdiug wholly on the theory that he was a party, bound by the order. 
and his commltment sustained on the ground that he was otherwise guilty 
in interfering with its enforcement" 

In that case Judge Adams calls attentions to the fact that: 

"Reese was not eharged in the motion for commitment with aiding, abet- 
ting, or assisting, or combining, confederating, or eonspiring with the défend- 
ants, or either of them, nor was he eharged with doiug the acts complained 
of as their servant or agents." 

He then proceeds: 

"It is entlrely consonant with reason, and necessary to maintaln the dlg- 
nity, usefulness, and respect of a court, that any person, whether a party to 
a suit or not, havlng linowledge that a court of compétent Jurlsdiction has 
ordered certain persons to do or abstain from doing certain acts, eannot iu- 
tentionally interfère to thwart the purposes of the court in mailing such 
order. Such an act, independent of its effect upon the rights of the suitors 
in the case, is a flagrant disrespect to the court which issues It, and an un- 
warrantable interférence with, and obstruction to, the orderly and effective 
administration of justice, and as such is and ought to be treated as con- 
tempt of the court which issued the order." 

Among the cases cited by the learned judge in his opinion, and 
which throws considérable light on this question, is Wellesley v. Morn- 
ington, 11 Beav. 180, 181. There were two cases before the court. 
In the first case, reported on page 180, the motion was to commit for 
contempt for a breach of the injunction to which he was not a party,. 
and the Master of the Rolls, Lord Langdale, held that the objection 
was fatal to this form of notice of motion, but he proceeds : 

"But I by no means think that, because Batley is not enjoined in his char- 
acter of servant and agent, he eannot be punished for linowlngly aiding and 
assisting liord Mornington in doing that which the court has expressly pro- 
hlbited." 

Thereupon another motion was filed against Batley to commit him^ 
for contempt "in being party and privy to, and in aiding and as- 
sisting the breach of, the injunction which restrained the défendant 
from cutting timber ; Batley at the time knowing that thèse acts were 
forbidden." Upon thèse allégations being proved, the Master held 
it would hâve been his duty to commit Mr. Batley for his contempt in 
intermeddling with thèse matters, had it not been waived by the com- 
plainant. 

As the motion in this case specifically charges that thèse parties,, 
"having full knowledge and notice of the issuance of the said tem- 
porary restraining order and of the terms thereof, hâve aided, abetted, 
and assisted said défendants in so violating the same," the court 
has undoubted jurlsdiction in this proceeding, under the rule laid 
down in Re Reese, supra. 

As there are a number of facts which are undisputed, it may be ad- 
visable to state them now before those facts as to which the évidence 
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is conflicting are reviewed. Thèse undisputed facts are: That prior 
to the institution of this suit the district coimcil of the United Brother- 
hood of Carpenters and Joiners, of St. Louis, had distributed and sent 
to contractors and builders certain circulars advising them of the em- 
ployers in cabinet shops and planing mills who are recognized by 
the unions as "fair" to organized labor. One of the cards, dated Janu- 
ary 1, 1903, is as follows: 

"Carpenters' District Council of the United Brotherliood of Carpenters and 

Joiners of America. 

"Office, 130C Olive Street, Tliird Floor. Kinlocls 'Phone A209. 

"St Louis, Mo., July 1, 1903. 
"The following employers in cabinet shops and planing mills are recog- 
nized by Local No. 1100, 1596 and the 0. D. C. as fair to organized labor, 
and we recommend them to our friends. Be sure and give no work to flrms 
opposed to organized labor." 

Then follows a list of the firms, but that of complainant is not among 
them. The card then proceeds: 

"Ail shops and planing mills not on this list in St. Louis and vicinity are 
classed as unfair, until further notice. Ail lists prior to July 1, 1903, are 
hereby canceled." 

The next in date is the following circular letter: 

"Carpenters' District Council of the United Brotlierhood of Carpenters and 

Joiners of America. 

"Office, 1306 Olive Street, Third Floor. 

"St. Louis, July 14, 1903. 
■'To Ail Contractors, Archlteets, and Owners — Dear Sir: On June 13, 
1903, tbe management of the Broadway Planing Mill, known as the Charles 
A. Oleott Planing Mill, located at 3300 North Broadway, locked out ail 
members of the United Brotherhood of Carpenters. On June 16th the Car- 
penters' District Council decided to refuse to work on any building where 
the North Broadway mill fumished material of any description. Therefore, 
ail contracts which bave been or will be let after the above date, the car- 
penters will refuse to handle the material. This will apply to ail unfair 
mills. A list of ail union mllls can be had by application to this organlzatlon. 
"Yours, etc., Carpenters' District Council, 

"George C. Newman, Secretary." 

Another circular letter issued thereafter, but also before the insti- 

'ution of this action, is as follows: 

"Carpenters' District Council of the United Brotherhood of Carpenters and 

Joiners of America. 

"Office. 1306 Olive Street, Third Floo 

"To Ail Contractors, Builders, Architects, and Owners : On or about July 
14, 1903, this council informed you of the fact that certain planing mills in 
St Louis were unfair to this council and would furnish a list of such unfair 
mills on application to this council. And furthermore we fumished you with 
a list of planing mills, cabinet shops, and stair builders which were fair to 
this council, and asking you to patronize only such firms. Thèse notices and 
lists In a great many cases hâve been ignored and no attention paid to theui. 
Therefore, this council takes the liberty to inform you that our members will 
refuse to use any mill work fumished by any mill or shop that Is unfair to 
this council. Below you will see a list of planing mills, cabinet shops, and 
stair builders rated as fair by this council. 

"Respectfully, Carpenters' District Council, 

"George C. Newman, Secretary." 
143 F.— 24 
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Then follow the hames of 26 firtns engaged iii operating planing 
mills, cabinet shops, and stair builders, but the name of complainant is 
net among them. 

After the granting of the injunction herein none of thèse, or similar 
circulars or lists, were sent out mitil shortly before the institution of 
thèse proceedings for contempt, when the circulars hereinafter set out 
were circulated. The only circulars published and circulated bétween 
the time of the granting of the injunction in this cause and those circu- 
lars hereinbefore set out were cards called "Steward Lists," which mere- 
ly conta:ined a list of union cabinet shops, union stalr builders, and union 
planing mills, but without any explanations or requests not to purchase 
supplies from firms not on the list, nor any threats of strike or boycott 
for purchasing material from such other firms. The name of com- 
plainant does not appear on th'ese "Steward Lists." In June, 1905, the 
district council requested the chief ofïicers of the organization to send 
some one to St. Louis for the purpose of assisting them in organizing 
new unions and "straighten some matters out." Theretipon the re- 
spondent Bohnen, who was oqe of the national organizers of the 
brotherhood, arrived there to assist in "unionizing" the mills. Shortly 
after the arrivai of Bohnen, in August, 1905, a booklet was issued and 
circulated among ail contractors and builders, having printed on the 
title page the following: 

"List of St. Louis union mills and manufacturers of Interior woodwork, 
décorations, stairs, trlm parquet floorlng, wood turning, stair, office, bank, 
and bar flxtures. August, 1905. Subject to monthly correction." 

This bpoklet contained a list of ail manufacturers of wood material 
in the city of St. Louis which were declared "fair"; the name of the 
complainant not appearing among them. On the fîrst page of this 
booklet the followmg letter is printed: 

"To Owners, Àrchitects, Contractors, and Builders of St Louis and Vi- 
clnity — Qentlemen : In order to avold any lahor trouble ,on jobs you are 
interesteà in, we deem It necessary to request you to stipiiiate In ail your 
eontracts a clause guarantying employment of recognized unlpn men; also 
a clause requirlng, In the exécution of ail eontracts for carpenter work the 
employment of union made trim mantels, parquet floorlng and other shop 
made carpenter work. We désire to Iriform you that unless this material 
has been constructed under strict union conditions we shall refuse to handle 
it It being a well-known fact that the agents of unfalr and nonunion firms 
resort to mlsstatements In order to obtain contracta In this clty, we recommend 
that before placlng eontracts wlth any flrm not on this list you communicate 
with this organization regardlng the union standing of sald flrm.- 

"We respectfuUy call your attention to the followmg firms, manufacturers 
of interior woodwork, etc., who are worklng under a,n agreeijient with this 
district council, This list is, however, subject to revision monthly, and eon- 
tracts let therefrom will only be protected if let within the month for, which 
the list is issued. Later lists can be obtained on application to James A. 
Shine, Secretary Carpenters' District Council, 1306 Olive Street" 

In September, October, and November, 1905, booklets identical 
with that issued in August, with the exception of some slight changes 
in the list of iirms and the month to indicate when it was issued, were 
published and circulated by the district council. In August;; 1905, 
one of thèse booklets, the one published in August, was handed to 
Charleville, the contracter and builder mentioned in the motion for 
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the contempt proceedings, by the respondent Mellville, at a place where 
he was then erecting a building under contract. At the same time he 
was informed by Mellville that he (Charleville) was using "unfair" 
mill work, and that for this reason he vvould hâve to call his men off 
the building. Charleville remarked that this would ruin his business. 
Thereupon three other men came up whom he recognized as the 
défendant Shine and the respondents Bohnen and Crowe, and, after re- 
peating what had been said to him about "unfair" material, an engage- 
ment was made for him to meet the council at its office on Olive 
Street. There ail the parties to this contempt proceeding vi'ere met 
by him, when he was informed by Bohnen that, if he would sign an 
agreement to buy only from "fair" mills, he would be permitted to 
finish the work without interférence. A booklet was then handed to 
him, with the statement that it contained a list of the mills considered 
"fair" by the union, on which complainant's name did not appear. He 
thereupon signed the following contract: 

"Articles of agreement made this seventeenth August, 1905, between B. J. 
Charleville, of the first part, and Carpenters' District Council, of St. Louis 
and vicinity, of the United Brotherhood of Carpenters and Joiners of 
America, of the second part: 

"Whereas, the party of the flrst part is desirous of employlng carpenters 
belonging to the labor unions of the party of the second part at union rates 
of wages, and to hâve the name of the party of the flrst part in the list of 
union owners or contractors of the party of the second part; and 

"Whereas, the party of the lirst part desires to obtain and use union made 
trim, meaning doors, mantels and other shop-made carpenter work, on such 
buildings or parts of buildings the party of the first part may hâve such 
materials used upon ; and 

"Whereas, the party of the second part consists of union carpenters whom 
It désires to hâve perform ail the carpenter work required by the party of 
the flrst part at union rates of wages, and to hâve Its members make ail 
trim which may be required by the party of the first part: 

"Now this agreement wltnesseth, that in considération of the sum of one 
dollar, by each party to the other paid, the receipt whereof is hereby acknowl- 
edged and in considération of the party of the second part furnishing in a 
reasonable time after demand, except in case of strikes, ail carpenters that 
may be required by the party of the first part on such work as the party 
of the first part may hâve to perform within the city and county of St. 
Louis within two years from the date of thèse présents and to furnish in 
a reasonable time after demand, except in case of strikes, such union car- 
penters as may be required for making trim which may be required by the 
party of the flrst part, ail of said carpenters to agrée to work at the union rates 
of wages prevailing at the time of said employment, and further in con- 
sidération of the party of the second part placlng the name of the party of 
the flrst part in its list of union owners or contractors, the party of the flrst 
part hereby agrées during two years from the date of thèse présents to 
employ union carpenters exclusively and none other than union carpenters 
and to pay union rates of wages prevailing at the date of such employment 
of carpenters and to employ union trim in ail buildings or repairing work 
which the party of the flrst part may do or cause to be done within the city 
and county of St Louis during two years from the date of thèse présents. 

"And the party of the flpstpart further agrées to insert or cause to be 
Inserted in any eontracts the party of the flrst part may give out during two 
years from the date of thèse présents for work within the city and county 
of St Louis to be performed by carpenters, a clause or provision requiring 
xn the exécution of said contract or eontracts, the employment of union car- 
penters at union rates of wages prevailing at the time of said employment 
and to hâve used or employed only union trim, made within the city or 
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county of St. Louis, or If not made In sald clty or county, to be made at St. 
Louis union rates of wages. ' 

"This contract In ail its parts Is to run for the term of two years from 
the date hereof and is to apply only to work on, or trim used or Intended 
to be used on buildings, or on parts of buildings within the clty and county 
of St. Louis. 

"And as a further considération for this contract It Is agreed that none of 
its ternis as to trim are to apply to the foUowing buildings now In course of 
construction, the contracts for the same having been let prior to the date 
of this agreement: 
No. of Houses — 1. Miss Ellen Gerahty, Chamberlain & Goodfellow Ave. 

Cleveland Realty & Improvement Co., Lafayette & 

Compton Ave. 
Dr. Walter Johnsop, Grand & Flora Boulevard. 
Dr. E. P. Ward, Shenandoah & Oregou Ave. 
Mrs. Ida Graves, Hartford St. W. of Grand Ave. 
Finity Realty Co., Junlata, W. of Grand Ave. 
,Tos. Duchik, Allen West of McNair Ave. 
Ernest Hoelke, Allen West of Mississippi Ave. 
Geo. Feltrop, Magnolia & Vandeveuter Ave. 
Mark N. Little, 3653 Russell & Spring Ave. 
A. Bronk, N. S. Russell, W. of McNair Ave. 
Miss E. Weber, Illinois and Potomac Sts. 
Henry Schwinker, Longfellow & Geyer. 
"In testimony whereof, witness our bands and seals this 17th day of 
August, 1905. B. J. Charleville, 

"Jas. A. Shine, 

"For Carpenters' District Council of St Louis and Vleinity. 
"State of Missouri, City of St Louis — ss. : 

"On this 17th day of August, 1905, before me personally appeared B. J. 
Charleville and James Shine, the latter sécretary and agent of Carpenters' 
District Council of St. Louis and vleinity, and both to me being personally 
known, acknowledged the above and foregoing instrument as thelr free act 
and deed, and the said Shine declared himself as acting by and wlth authority 
of the said district coimcil. 

"In testimony whereof I hâve hereunto affixed my seal and signature at 
my office In St Louis the day and year last above mentioned. 

"[Seal.] Jno. B. Dempsey, Notary Public. 

"My term expires Aug. 4/06." 

The évidence hereinbefore quoted is practically undisputed. To set 
out the other testimony in this case, which is very voluminous, would 
serve no useful purpose. Nor is it necessary to set out in this opinion 
the findings of facts made by the master and the exceptions thereto, 
as the court, in view of the important issues in this case, has carefully 
read over ail the testimony and made its own findings of facts, aided 
by the master's findings, which hâve been given that considération 
which they are entitled to, under the well-settled rules of law govern- 
ing the effect that will be given to the findings of a master who has 
had an opportunity to hear the witnesses testify orally and seeing 
their demeanor while so doing. Nor is it necessary for the court in 
this proceeding to détermine the measure of proof applicable to cases 
of this character, whether. it need only be clear and convincing, or 
whether it must be sufficient to convince beyond a reasonable doubt. 
as the findings made by the court are established by proofs which 
satisfy the court beyond a reasonable doubt. 

The court finds that the défendants Shine and Hohenstein were 
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parties to the original proceedings and had actual notice of the re- 
straining order, and that the other respondents, although not parties 
to the original proceedings, nor included in or served with a copy of 
the restraining order, had actual knowledge thereof before July 1, 
1905 ; that the booklets issued in August, September, and October, 
1905, containing lists of St. Louis union mills, etc., hereinbefore given 
in fulî, were distributed among the contractors and builders of St. 
Louis generally during the months for which they were issued by or 
under the direction of ail the parties to this proceeding, and that in 
none of thèse booklets or lists did anything appear to indicate that 
complainant was exempt from the prohibitions to use materials from 
manufacturers of building materials whose names did not appear on 
those lists and which were classed as "unfair" ; that from the time 
the restraining order was issued until August, 1905, which was after 
the arrivai in St. Louis of Bohnen, who came there as one of the 
national organizers of the Brotherhood of Carpenters and Joiners, no 
circulars or notices of any kind were sent out by any of the respond- 
ents of défendants in the original suit containing any warnings that 
any materials purchased from mills or manufacturers whose names 
did not appear on any of the lists issued by the council would not 
be handled by members of the union; that, whenever inquiries were 
made of either of the respondents whether complainant's materials 
were included in the prohibition of the council, the inquirers were 
advised that the members of the council, being under a restraining 
order of this court enjoining them from interfering with the products 
of complainant, the prohibitions or threats contained in their lists or 
circulars did not apply to it, but that before the institution of thèse 
proceedings for contempt this fact was not made known to any of the 
builders or contractors in the circulars or booklets issued by défendants, 
nor otherwise communicated to them, except when specially interro- 
gated on the subject; that before and at the time of the exécution of 
the contract between Charleville and the council, which contract has 
been set out in full in this opinion, Charleville was not informed that 
the prohibitions contained therein did not apply to complainant, but 
thereafter, when respondents were informed by Charleville that he was 
using at one of his buildings material purchased from complainant, 
that information was imparted to him ; that the contract between Char- 
leville and the district council was entered into by Charleville solely by 
reason of his fears, founded upon statements made by the respondents, 
which, under the peculiar circumstances then existing, amounted to 
threats of a strike unless he obligated himself not to use any materials 
manufactured by mills not on the council's lists as "union mills" ; that 
when the August, 1905, booklet was handed by respondents to the 
Fisher Company (A. A. Fisher Architectural & Building Company), 
no notice was given to them that the complainant, whose name did not 
appear thereon, was exempted from the prohibitions contained therein, 
but that such notice was only communicated to them after the insti- 
tution of thèse proceedings for contempt; that the respondents en- 
deavored to induce the Fisher Company to enter with them into a con- 
tract similar to that entered into by Charleville, and that no mention 
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vvas ma^e -to him at that time of the fact that, owing to the restraiiiing 
order issued in this case, material purchased from complainant could 
be used by it without a violation of the ternis of the contract; that 
at that time the Fisher Company was not using any materials manu- 
factured by complainant, but that in purchasing materials it vvould 
call for bids from many mills and purchase from the one offering the 
material at the lowest price, regardless of whether it was a union mill 
or not; that in August, 1905, Beckmeyer & Schroeder, contractors, 
were handed a copy of the August booklet by one of the agents of the 
council, in the présence of the respondents Hohenstein, Shine, Bohnen, 
and Crowe, at the place where he was then engaged in erecting a 
house with union carpenters, and he was then notified that the union 
men would be withdrawn because he was handling material from the 
mill of Fox Bros., an "unfair" mill and not on the council's list ; there- 
after, in order to carry out their contracts, they entered into a contract 
similar to that of Charleville without any notice from respondents that 
complainant, whose name was not on the list, was not included among 
those mills from whom he must not purchase material. 

At the hearing before the master objections were made to the ad- 
mission of the évidence of Beckmeyer in relation to the interférence of 
respondents with the building contracts of his fîrm. The objections 
were based upon two grounds: First, that the firm did not handle 
any of complainants materials at that time ; second, that iu tbc 
pétition for thèse proceedings that transaction is not mentioned. Ob- 
jections were also made to the admission of Fisher's testimony upon 
the ground that at that time he did not handle any of complainant's 
materials. 

It may be assumed that in a proceeding of this kind a party cited 
for contempt cannot be found guilty for any other violations of an in- 
junction than those specifically set forth in the motion or pétition, 
which should be treated as an information in a criminal proceeding; 
and it may also be assumed that a person cannot be guilty of a viola- 
tion of a restraining order such as was issued in this case by inter- 
fering with one who does not deal with the party in whose behalf the 
order was granted. Still, the évidence objected to is admissible for 
the reason that it tends to prove the intent of the parties, which must 
be established in order to justify a finding of guilty, and upon the 
further ground that the restraining order in this case enjoined de- 
fendants from "giving notice, verbal or written, to any person, firm, 
or corporation to décline to purchase materials of any sort from com- 
plainant under threats that if such purchases are made they will cause 
persons in the employ of persons thus notified to withdraw from their 
service." < 

As shown by the testimony of Fisher, and common sensé would 
naturally suggest it without any direct testimony to that effect, con- 
tractors would buy their material at the lowest price possible, and 
would for this reason solicit bids from a number of manufacturers. 
It would be nothing unusual for mills to obtain contracts as the Ioav- 
est bidders at one time and be unsuccessful at other times. In the 
absence of an effective "boycott," complainant might be able to ob- 
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tain in 1906 contracts as the lowest bidder from builders and contract- 
ors who in 1905 were able to purchase cheaper from others, but, if 
contractors could be prevented from dealing with certain manufac- 
turers under any and ail circumstances, ail opportunity to obtain con- 
tracts would be effectively denied to them. It would be a sad com- 
mentary on the courts of justice if parties under injunction could in- 
directly do those things which they are restrained from doing, and 
yet be not subject to punishment for violating the injunction, because 
they only violated the spirit of the order of the court and not its 
letter. This is not the law. 16 Am. & Eng. Enc. of Law (2d Ed.) 437. 
The language used in the restraining order is too plain to leave any 
doubt in the mind of any one as to what was intended to be accom- 
plished. It shows clearly that its object was to protect complainant 
not only from interférence with its then customers, but any others 
who might in the future désire to deal with it. Upon thèse grounds 
the évidence was clearly admissible, and has been considered by the 
court in making its findings of facts. 

Do the facts found by the court constitute a violation of the restrain- 
ing order in this case ? 

The granting of the restraining order, and thereafter the refusai 
of the court to dissolve it, were judicial déterminations that the con- 
certed action of this organization in attempting to compel manufac- 
turers to "unionize" their business, and to effect such purpose by send- 
ing out circulars threatening parties who purchase the products of 
complainant with strikes, is unlawful and should be enjoined. As 
long as the injunction is in force, it is the duty of every one to obey 
it implicitly, and any violation thereof by direct or indirect methods 
is a violation of the order of the court, which must be promptly put 
an end to, or it will bring the courts into contempt. Thèse principles 
of law are elementary and require no citation of authorities. What 
would be the object of appealing to the courts for redress if its order s 
could, without fear of punishment, be disregarded? It is a mistaken 
idea to suppose that parties can resort to subterfuges and thereby 
successfuUy évade the orders of a court of justice. 

As found by the master, as well as the court, défendants, for more 
than 15 months after the granting of the restraining order, abstained 
from sending out any circulars threatening contractors and builders 
who should use materials bought from mills not on thèse lists and 
therefore to be classed as "unfair to labor" with strikes or refusais 
on the part of its members to handle such material. This compliance 
and obédience to the order of the court shows conclusively that the de- 
fendants understood and knew the meaning and object of the restrain- 
ing order. Evidently some of the members of the council were dis- 
satisfied with this condition, but, instead of appealing to the court 
for a modification of its order, or appealing to a higher court, which, 
under the acts of Congress, might hâve been donc without waiting 
for a final decree, and upon such appeal could hâve secured a speedy 
hearing, as the act specially provides that such appeals "shall take 
precedénce in the appellate court" (Act Feb. 18, 1895, c. 96, 38 Stat. 
(i()6, [U. S. Comp. St. 1901. p. r,,501), they applied to the chief officers 
of their organization for aid and advice to enable them to carry out 
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the objects which this court had restrained them from seeking to ac- 
complish. It was for that purpose that Bohnen, one of the national 
organizers, came from New York to St. Louis in June, 1905. After 
remaining a few days he left the city, returning in July, and ahîiost 
immediately thereafter the August booklet was circulated among the 
contractors and builders of St. Louis. No one will contend for a 
moment that thèse booklets were not for ail practical purposes the 
same as the circulars sent out by the défendants prior to the institu- 
tion of this action, and the circulation of which was restrained by the 
court. Thèse booklets contained a list of the firms and dealers who 
were working under an agreement with the district council and a notice 
that any material not constructed under strict union conditions would 
not be handled by members of that union. As the lists in thèse book- 
lets comprise ail the firms whose materials may be handled without 
danger of a strike, it follows as of course that ail firms engaged in 
the manufacture of thèse articles in St. Louis whose names are not 
therein mentioned are "unfair," and that tlieir products will not be 
handled by union artisans. 

Ail of the respondents participated, not only in publishing and circu- 
lating thèse booklets, but in attempting to induce contractors and 
builders to comply with their requests by entering into solemn con- 
tracts not to use any material from any but union firms, which, of 
course, excluded complainant, as its name did not appear on any of 
the lists. 

The only défense attempted is that verbal notice was always given 
by the respondents to the contractors and builders that, owing to the 
injunction issued in this cause, complainant was not included among 
the "unfair" firms, and dealings with it would not be punished with 
a refusai to handle its material by union men. But the évidence es- 
tablishes beyond a reasonable doubt that this fact was never men- 
tioned to any contracter or builder unless he made spécial inquiry 
on the subject. Is it reasonable to suppose that every one of the 
several hundred contractors, builders, owners, and architects to whom 
thèse booklets were sent would make such inquiry about this particu- 
lar firm, when there are many others engaged in the same business 
whose names did not appear on the council's lists and for this reason 
ire supposed to be "unfair"? If any of the contractors, builders, ar- 
chitects, or owners to whom thèse booklets were sent had been ad- 
vised that complainant was not included, without their making spécial 
l'nquiry on the subject, it would hâve been an easy matter to hâve pro- 
duced them as witnesses. If the intention of respondents was to obey 
the mandate of the court — not only its letter, but its spirit — it would 
hâve been a very easy matter to hâve inserted the facts relating to 
complainant in their circulars or booklets. Their failure to do so must 
satisfy any reasonable person that the respondents violated the order 
of the court, and did it after calm and due délibération. 

For thèse reasons, the findings of the master that ail of the respond- 
ents are guilty of violating the restraining order issued in this case 
must be affirmed. 
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DNITBD STATES v, UNION BRIDGE CO. 

(District Court, W. D. Pennsylvania. February 9, 1906.) 

No. 1. 

1. NAVIGABI.E WaTEBS ALLEGHENY RIVEE. 

The Allegheny river Is a navigable waterv^ay subject to the Jurisdiction 
of the United States, baving been declared a navigable stream by the 
Législatures of Pennsylvania and New ïork in 1798 and 1807, respec- 
tively, and included in the plans and covered by appropriations of the 
national government for tbe improveœent of Interstate vyaterways and 
of the harbor of Pittsburgh for many years. 

2. Same — Obstetjctions to Navigation — Chabteb Riohis fbom State. 

A Company whieh bullt a bridge over the Allegheny river under a 
charter from the state of Pennsylvania containing no speciflcatlons as 
to the character of the structure, but expressly providing that It should 
not obstruct the navigation of the river, and that the piers should be 
constructed in such manner as to meet the réquisitions of the law in re- 
gard to obstruction of navigation, holds the franchise granted subject 
to such conditions, and may be required at any time by any authority 
haviiig lawful jurisdiction to so alter its bridge as to meet the enlarged 
requirements of navigation. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Navigable Waters, 
i 86, 91.] 

8. Sawe — PowEES or Congbess — Requieing Removal or Obsteuctions. 

The power conferred on Congress by the Constitution to regulate com- 
merce with foreign nations and among the several states includes the power 
to détermine what shall or shall not be deemed in the judgment of the law 
an obstruction to navigation in any waterway used in carrying on such 
commerce, and, such power being without any limitation as to the meana 
or manner in which it shall be exercised, Congress may pass législation 
requiring the removal of obstructions and commit the enforcement of such 
law to one of the administrative departments whenever such department 
shall détermine the fact that an obstruction exlsts in violation of the 
law. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Navigable Waters, 
§§ 2, 149.] 

4. Same — Steuctubes Authokized bt State. 

In the absence of législation on the subject by Congress, a state may 
lawfully authorize the building of any structure in the navigable waters 
within its limits, but the right so granted is held subject to the right of 
Congress at any time to require the removal or altération of such struc- 
ture as an obstruction to navigation, where such waterway is used as a 
means for carrying on Interstate or foreign commerce. 

[Ed. Note. — For cases in rwint, see vol. 37, Cent Dig. Navigable Waters, 
§§ 2, 149.] 

6. Same — Act Requieing Alteeation of Beidges — Oonstitdtionauty. 

Act March 3, 1899, c. 425, § 18, 30 Stat 1153 [U. S. Corap. St 1901, p. 
3545], which provides that on a détermination by the Secretary of War 
that any bridge "now constructed or which may hereafter be constructed 
over any of the navigable waterways of the United States is an un- 
reasonable obstruction to the free navigation of such waters," after notice 
to the parties interested, he shall require the same to be altered so as to 
render navigation through or under it reasonably free, and making the 
willful failure to obey such order a misdemeanor, is within the power of 
Congress and is not unconstitutional as taking the property of the bridge 
owner for publie use without compensation. 
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6. Samic 

The rlght of the United States to requlre the removal or altération of 
a bridge as an obstruction to navigation of an Interstate waterway is 
not afCected by tlie fact that It made no objection when th« bridge was 
built. or that it was bùllt under authorlty from the state, nor do such 
facts render the government Hable to compensate the owner for his loss, 
where the consent of Congress was not asked ; the owner being chargeable 
with notice of Its power over such waters and its right to exercise tha 
same at any time. 

On Motion to Impose Sentence and Motion in Arrest of Judgment. 
Albert Bettinger, John W. Dunkle, U. S. Atty., and R. W. Gibson, 
Asst. U. S. Atty. 
William B. Rogers and John McCleave, for Union Bridge Co. 

BUFFINGTON, District Judge. This is a proceeding by the 
United States against the Union Bridge Company, in the nature of a 
criminal information, for failure to alter a bridge which is an alleged 
obstructon to navigation. On the trial thereof no issues of fact were 
raised. The points of law submitted by the government were af- 
firmed pro forma, those submitted by the bridge company denied pro 
forma, and a verdict of guilty, under the charge of the court, rendered 
by the jury. Motions were then made; one by the government to im- 
pose sentence, and one by the bridge company in arrest of judgment. 
In its charge the court stated an opinion would be filed later as part 
thereof, which is now donc. 

The obstruction hère involved consists of a bridge over the AUe- 
gheny river just above its junction with the Monongahela at Pitts- 
burgh. The AUegheny river rises in Pennsylvania, fiows north into 
New York state, and tlience back into Pennsvlvania. The latter state, 
by Act March 31, 1798 (3 Smiths' Laws, p. 320), enacted the AUe- 
gheny, from the New York state line to its mouth, a navigable stream, 
and tiie state of New York, by Act March 31, 1807, did likewise in its 
counties of Genesee and AUegheny. The AUegheny is the principal 
branch of the Ohio ; its volume being six times greater than that of the 
Monongahela. It is included in the gênerai plan for the improvemem 
by the national government of local Interstate waterways and the har- 
bor of Pittsburgh. The government has built or has now in process of 
construction a System of locks and dams on the AUegheny which will 
slackwater the stream for 37 miles from its mouth. The Davis Island 
dam, situate five miles below Pittsburgh on the Ohio river, raises 
the water in the AUegheny and Monongahela at their junction six 
feet above their normal depths, and backs its water to the first dams 
of the AUegheny and Monongahela slackwater Systems, respectively. 
Thèse waters form the harbor of Pittsburgh, the importance of which 
harbor will be appreciated from the fact that the tonnage in water 
transportation passing from it the past year exceeded that of the Suez 
Canal for the same period. From its size, interstate relation, and its 
being a part of this really great harbor, it will be seen that the AUe- 
gheny answers the requirement of a navigable stream (The Montello 
78 U. S. 411, 20 L. Ed. 191), and is also one over which the national 
government has assumed jurisdiction. The Union Bridge is a pier- 
supported, wooden structure. It crosses from Pittsburgh to Aile- 
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gheny City, and is the first bridge on the Allegheny. It was built in 
1874-75 by the Union Bridge Company, a corporation chartered by 
tiie State of Pennsylvania March 13, 1873 (P. L- 274), and was opened 
for travel July, 1875. In pursuance of the agreement of counsel at 
the argument that ail fédéral acts pertinent to the cause should be 
considered by the court, we hâve examined the fédéral législation af- 
fecting the Allegheny river prior to the building of this bridge. By 
the act of April 30, 1824 (4 Stat. 22, c. 46), Congress inaugurated 
the System under which appropriations were annually made provid- 
ing for surveys and the report thereof to Congress during the period 
later referred to herein, viz., from 1828 to 1838. That act provided : 

"ïhat the Président of the United States is hereby authorized to cause 
the necessary surveys, plans, and estimâtes, to be made of the routes of such 
roads and canals as he may deem of national importance, in a commercial 
or military point of view, or necessary for the transportation of the publie 

mail." 

By virtue of this act, Congress by resolution of December 9, 1828, 
authorized the examination of "the Allegheny river from the city of 
Pittsburgh to the mouth of French creek, at Franklin, with a view to 
a slackwater navigation." Such survey, a distance of 121 miles, was 
made by the War Department and the report thereof made, which 
survey and report were on June 8, 1832, reported to Congress and 
form H. R. Document No. 265 of the first session of the Twenty- 
Second Congress. This report showed the river could be made naviga- 
ble to Franklin for a 4J^-foot stage, ail the year around, by a slack- 
water System, for 85-ton boats, which the report states was the 
type in use on the Ohio. By H. R. Document No. 343, second session 
of the Twenty-Fifth Congress, it appears that another survey was 
made in 1836-37, in pursuance of a resolution of Congress, and 
the same was reported to that body on March 23, 1838. This survej 
was an interstate one. It began in Pennsylvania, extended through 
New York state, and thence to connect with the prior survey, in ail a 
distance of 274 miles. An examination of the report of the war de- 
partment engineers shows that this survey was made in pursuance of 
a plan to connect the great river System of the west and southwest 
with the New York state canals then building. In that report the 
présent navigation of the Allegheny was, illustrated by the draft and 
capacity of the steamboat New Castle then engaged in that river trade. 
"This steamboat," the report says, "has carried and towed sixty tons. 
She has carried eighty passengers and three hundred and fifty bushels 
of coal and drew two and a half feet of water. * * * The steam- 
boat New Castle has ascended, without great difficulty, from Pitts- 
burg to Olean, and could even, under présent circumstances, make 
regular trips between thèse places whenever there is sufïicient depth 
of water to pass the chutes of the various dams which hâve been ille- 
gally erected across the river by indiviudals, to the serions injury of 
the navigation." The navigable depth to be obtained by the improve- 
ment of the Ohio was considered the desired standard for the Alle- 
gheny, and confidence was expressed that "there is no longer a doubt 
of the practicability of deepening the channels of the Ohio river on 
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the bars, so as to afford at least 3^ feet water at its lowest stage from 
the Mississippi to Louisville. * * * It is a navigation equal to this 
and upon the same plans, as near as circumstances will permit their 
application." The report stated "that we wish to secure to the AUe- 
gheny river ; and I entertain not the slightest doubt of the entire prac- 
ticability of the undertaking." It will thus be seen that in this project, 
which had in view Connecting the canal System of New York state 
with the entire river Systems of the west and southwest, the Allegheny 
river was an important Interstate link, for, as the report stated, "if 
the Allegheny river should be improved from Olean to Pittsburgh, 
a water communication is opened for a distance of more than twelve 
thousand miles, extending far into the heart of one of the most fertile 
régions of the globe." The report shows that the notes, maps, pro- 
files, and plans of this work were burned, and no steps were taken 
toward slackwatering the stream until shortly after the Union Bridge 
was built; but this early work by Congress évidences an assumption 
by the national government, at least to the extent of survey and ex- 
amination, of jurisdiction over the Allegheny as a proper subject of 
interstate navigation improvement. 

It will also be noted that the use of the Allegheny was included by 
the government in its plans for the création of a deep- water liarbor 
for Pittsburgh. This is fully set forth in the report of Maj. Merrill 
of December 2, 1874, found in Chief of Engineers' Report of 1875, 
vol. 3, p. 687. Briefly stated, that report shows a public agitation for 
many years for a deeper harbor for Pittsburgh; long study and in- 
vestigation as to the proper type of dams by the war department en- 
gineers ; the approval of the movable dam System ; the détermination 
to place such a dam so as to slackwater the harbor and the necessity 
of using th'e Allegheny for such harbor. The movement culminated 
in the passage of the act of March 3, 1875, by virtue of which the 
Davis Island expérimental dam, then and still the largest movable 
dam built, was constructed, and forms the harbor of the city. In 
view of the public interest and agitation over this proposed improve- 
ment, the fact that the Allegheny was to be used as part of the harbor, 
the déterrent effect of the public notice by the engineer in charge, re- 
ferred to hereafter in Judge Taft's opinion, that this bridge would ob- 
struct navigation, becomes more significant. 

By act of Congress of March 3, 1899 (30 Stat. 1153, c. 425, § 18 
[U. S. Comp. St. 1901, p. 3545]), it was provided as follows: 

"That whenever the Secretary of War shall hâve good reason to believe 
that any rallroad or other bridge now constructed, or which may hereafter be 
constructed, over any of the navigable waterways of tbe United States Is an 
unreasonable obstruction to the free navigation of such waters on aceount of 
Insufficient helght, width of span, or otherwise, or where there is difficulty in 
passlng the draw opening or the draw span of such bridge by rafts, steam- 
boats, or other water eraft, it shall be the duty of the sald Secretary, flrst 
giving the parties reasonable opportunlty to be heard, to give notice to the 
persons or corporations owning or controlllng such bridge so as to alter the 
same as to render navigation through or under It reasonably free, easy, and 
unobstrueted ; and in giving such notice he shall specify the changes reeom- 
raended by the Chief of Engineers that are required to be made, and shall 
prescribe in each case a reasonable tlme in which to make them. If at the 
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en<7 of such time, the altération bas not been made, the Secretary of War 
shall forthwJth notify the United States District Attomey for the district in 
which suoh bridge Is situated, to the end that the criminal proceedings herein- 
after mentioned may be taken. If the persons, corporation or association 
oiTning or controlling any rallroad or other bridge shall, after recelvlng notice 
to that elïect, as hereinbefore required, from the Secretary of War, and within 
the tlme prescribed by hlm, willfuUy fail or refuse to remove the same or to 
comply with the lawful order of the Secretary of War in the premises, such 
persons, corporations, or association shall be deenied guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine not exceeding flve thou- 
eand dollars, and every month such persons, corporation, or association shall 
remain in default in respect to the removal or altération of such bridge shall 
be deemed a new offense, and subject the persons, corporation, or association 
so offendlng to the penalties above prescribed. Provided, that in any case 
arising under the provisions in this section an appeal or writ of error may be 
taken from the district courts or from the existing circuit courts direct to the 
Suprême Court either by the United States or by the défendants." 

The proceedings in this case were had under this act, and as their 
regularity, their conformity thereto, and the fact that the bridge com- 
pany had a légal hearing thereunder are questioned, we deem it proper 
to hère recite such proceedings in extenso. Under date of August, 
1903, sundry citizens, corporations, and associations in and about Pitts- 
burgh presented a pétition to the Secretary of War, setting forth the 
incorporation of the Union Bridge Company by the state, the building 
of the bridge in question, alleging it was an unreasonable obstruction 
to the navigation of the Ohio, Monongahela, and Allegheny" rivers, 
and praying him to investigate. It was, moreover, suggested that 
on such investigation action be taken against the owners of the bridge 
in accordance with the act above quoted. After présentation thereof 
to the Secretary, the pétition was on September 33, 1902, referred for 
report to W. L. Sibert, captain of the corps of engineers in charge of 
government work in the Pittsburgh district. On October 13, 1903, 
Capt. Sibert, in response thereto, reported, among other things, to 
the chief of engineers, the location, height, and pier riprapping of the 
bridge, that it was an unreasonable obstruction to navigation, and 
suggested that the interests of navigation "demand that this bridge 
shall hâve a channel span giving a clear height of 70 feet above the 
pool made by the Davis Island dam. This height is necessary at the 
Union Bridge in order to make a harbor at Pittsburgh for its im- 
mense shipping." On October 16, 1902, the pétition and the rf;port 
of Capt. Sibert were returned to the Secretary of War by the chief 
of engineers with the statement: 

"I recommend that the papers be returned to Capt. Sibert with Instructions 
to hold a public hearing, after due notice to ail interested parties, as re- 
quired by the law and the orders of the War Department of Sept. 16, 1891." 

On October 18, 1903, this recommendation was approved by the 
Secretary of War, and on October 33d a référence to Capt. Sibert 
was ordered. Pursuant thereto notice of such hearing was given to 
ail interested parties, that to the Union Bridge Company being served 
on November 3, 1902, reading as follows : 

"Whereas, the Secretary of War bas good reason to believe that the bridge 
Connecting the cities of Pittsburgh and Allegheny, at or near the mouth of 
the Allegheny river, known as the Union Bridge, Is an unreasonable obstrue- 
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tion to the free navigation of the AUegheny river at the Plttsburgh harbor, on 
acount of InsufBcient height. and width of span, and of wide and high rlprap- 
ping at the piers, it Is proposed to requlre the follovring changes to be made 
in said bridge by the 30th dây of November 1903, to wlt: That the bridge 
be so altered as to glve two navigable spans extendlng rlverward from the 
left abutment, of not less than 394 f eet clear width each ; the second, or right- 
handed, span to glve a clear headroom over the Davis Island pool of not less 
than 70 feet, and the flrst span of not less than 70 feet at the pier and 62 feet 
at the abutment; also that the piers of the altered structure shall bave no 
riprapping or other pier protection above an élévation of 10 feet below the 
surface of Davis Island pool, and that ail parts of the old structure not com- 
prised in the new construction and in conformity wlth the above requirements 
shall be wholly removed. In order to glve you an opportunity to be heard 
as required by the act of Congress approved March 3, 1899, you are hereby 
notifled that a hearing vyill be had before me, at room 409, Post Office Build- 
ing, on the east side of Smlthfleld street, between Third and Fourth avenues, 
in Plttsburgh, Pennsylvania, at 10 o'clock a. m., on the 14th day of November, 
1902, where and when you will be given an opportunity to be heard in the 
matter. As ail the papers vyill be laid before the Secretary of War for his 
décision it will perhaps best suit your purpose to submit in writing whatever 
you may wish to présent." 

Hearings were had on the day fixed and subséquent adiournment, 
which were attended by the Union Bridge Company through its at- 
torney and several of its officers, by parties and counsel representing 
railroad and passenger bridges crossing the AUegheny farther up 
stream, by commercial bodies of Pittsburgh, by persons and companies 
engaged in river transportation and by counsel for the City of Pitts- 
burgh. From the minutes it appears that at the opening of such hear- 
ing Capt. Sibert announced its objects were, fîrst, to ascertain the 
fact whether this bridge was an unreasonable obstruction to naviga- 
tion; second, whether the changes presented in the notice of hearing 
are such as navigation interests demand; third, whether the time spec- 
ified in which the changes should be made is reasonable. At the hear- 
ing the bridge company presented an answer in which it stated, inter 
alia: 

"The proposition embodled In the notice from the government will requlre 
the removal of the présent structure. If carried out, It wlU resuit in the 
entire suspension of the opérations of this company, because the investment 
cannot yield any adéquate retum for the capital." 

No question or issue of the bridge being an obstruction to naviga- 
tion was raised by the answer. Attention being specially called to 
this, the bridge company, through its counsel, stated : 

"I purposely omltted that because I thought It was a question largely in the 
discrétion of the government, and as I sald, I dld not care to occupy an an- 
tagonistic position, but to suggest our situation to the government" 

And in passing it will be noted that no effort was made by the 
bridge company to question then or at the jury trial the fact that this 
bridge was an unreasonable obstruction to navigation. On December 
8, 1902, Capt. Sibert returned to the chief of engineers a record of his 
proceedings, together with a recommendation of a notice to alter the 
bridge to be given the bridge company. This recommendation was 
approved by the chief of engineers and adopted by the Secretary of 
War, Hon. Elihu Root, who, on January 20, 1903, issued an order 
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which was served on the bridge company, on January 36, 1903, as 
f ollows : 

"Take notice that, whereas, the Secretary of War bas good reason to believe 
that the bridge of the Union Bridge Company, a corporation existing under 
the laws of the state of Pennsylvania, across the Allegheny river, and eon- 
neeting the clties of Plttsburgh and Allegheny, Pennsylvania (said bridge 
being known as the Union Bridge), is an unreasonable obstruction to the 
free navigation of the said Allegheny river (which is one of tbo navigable 
water ways of the United States) on account of insufflelent height and width 
of span, and of wide and high riprapping at the piers ; and whereas, the fol- 
lowing altérations, v^hich hâve been recommended by the chief of engineers, 
are required to render navigation under it reasonably free, easy and unob- 
stracted, to wit: Alter said bridge so as to give two navigable spans extend- 
ing riverward from the left abutment, of not less than 304 feet clear width 
each ; the second span from the Pittsburgh shore to give a clear headrcom over 
the Davis Island pool of not less than 70 feet at the pier and 62 feet at the 
abutment; also that the piers of the altered structure shall hâve no rip- 
rapping or other pier protection above an élévation of 10 feet below the 
surface of Davis Island pool, and that ail parts of the old structure not 
comprised in the new construction and in conformity with the above require- 
ments shall be whoUy removed. And whereas, eighteen (18) months from 
the date of service of this notice is a reasonable time in which to alter the 
said bridge as described above : Now, therefore, in obédience to, and by vir- 
tue of section 18, of an act of the Congress of the United States entitled, 
'An act making appropriations for the construction, repair, and préservation 
of certain public works on rivers and harbors, and for other purposes,' ap- 
proved March 3, 1899, I, Elihu Root, Secretary of War, do hereby notify the 
said Union Bridge Company to alter the said bridge as described above, and 
prescribe that said altérations shall be made and completed on or before the 
expiration of eighteen months from the date of service hereof." 

Act March 3, 1899, c. 425, 30 Stat. 1153 [U. S. Comp. St. 1901, p. 
3545]. 

The bridge company took no steps to alter, change, or remove the 
bridge and in this shape the matter rested until July 23, 1904, three 
days before the expiration of the 18 months' time provided in the 
notice, when its counsel presented a pétition to the then Secretary of 
War, Judge Taft, describing itself therein as the Union Bridge Com- 
pany, "owning and operating the Union Bridge, over tlie Allegheny 
river at Pittsburgh, Pennsylvania, under and by virtue of the author- 
ity of the United States Government," setting forth the making of 
the order to alter, that it would expire July 26, 1904, and praying 
such time to be extended and a day fixed to présent reasons for a re- 
hearing. In pursuance of this pétition, the Secretary of War, having 
temporarily suspended from time to time the order to alter the bridge, 
heard the arguments of counsel for the bridge company, and there- 
after, on July 21, 1905, delivered an opinion as follows: 

"The Union Bridge Is an unreasonable obstruction to commerce of the Al- 
legheny river. If the bridge were not there, the winter refuge which the 
stretch of the Allegheny river up to the next bridge would offer for the fleet 
of beats, which usually are moored in the Monongahela, would be a very 
great advantage for the navigation and commerce on the Ohio river and its 
tributaries. The two rivers, the Allegheny and the Monongahela, because they 
rise in différent sections of the country, bave their ice breaks at différent tiuies 
in the early spring. The mouth of the one ofCers very désirable refuge to tlie 
vessels that are exposed to danger from the breaking up of ice in the hend- 
waters of the other. The Union Bridge at the mouth of the Allegheny was 
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erected at a t!me when the Secretary of War was not glven spécifie control 
over navigable streams, and was not authorized to inhibit the construction of 
bridges which were likely to obstruct navigation, but It appears that an army 
engineer. Col. Merrill, In charge of the district, publicly announced that this 
bridge was an obstruction to navigation when it was erected. It was erected, 
therefore. In the face of the information given by the best authority that 
could be consulted in that matter in the government. Thèse are the facts that 
I flnd independently of any previous adjudication; but added to this is the 
finding of my predecessor, Mr. Root, to exactly the same eiïect, upon which he 
based an order that the bridge as an obstruction to navigation be abated. 
This matter is now before me on a pétition for rehearing of Mr. Root's order. 
As an original question, I should hâve ruled as Mr. Root ruled, and a fortiori, 
because the orders of this department are not to be lightly set aside, and are 
to be treated as a decree in equity would be and be set aside only upon a show- 
ing of a palpable error or mistake. The pétition for rehearing is denied, and 
the order suspending the opération of Mr. Root's order is now revoked. The 
order wlH be put in full force and executed by the proper ofHcers, and the 
Union Bridge will be notifled accordingly." 

In pursuance of thèse directions notice was duly served on the 
bridge officers. 

From thèse recited facts it is clear that the bridge company had 
notice of the hearing; that it duly appeared; that on hearing and re- 
hearing its rights were considered; and that, in pursuance of due 
action by the Secretary of War taken in the premises, it has been de- 
termined that the bridge is an unreasonable obstruction to navigation. 

Thèse proceedings being regular and in conformity with the act, 
three questions arise, viz. : First. Had Congress a right to détermine 
what is an unreasonable obstruction to the navigation of an Inter- 
state river? Second. Could it delegate such power to the Secretary 
of War? Third. Is the act of Congress in question unconstitutional, 
because it provides no compensation to the bridge company ? The set- 
tlement of thèse questions is of grave import. On the one hand stand 
the people at large, represented by the national government, who are 
interested in the préservation, improvement, and maintenance of the 
waterways which nature made highways of commerce. On the other 
hand, we hâve investors, who, in pursuance of state corporate author- 
ity, hâve built bridges across such highways and invested their funds 
therein. The country's growth and the expansion of commerce hâve 
made thèse bridges an unreasonable obstruction to navigation, but the 
bridge owner says to the government, "Unless you pay for the struc- 
ture, you cannot remove the obstruction." On the other hand, the 
government says to the bridge builder, "You cannot stay a great na- 
tional power, or cripple its use by making its exercise unduly costly, 
by building without government sanction bridges on the very ground 
you knew the government must use when it came to exercise its con- 
stitutional power to improve thèse waterways for the gênerai good." 

But before taking up thèse contentions, let us first ascertain the 
facts pertinent to this particular case, and especially the relation of 
this bridge company to the state of Pennsylvania under charter from 
which the obstructing bridge was built and under which alone its exist- 
ence is justified. Now, iî will be noted that this charter left the exact 
location of the bridge to the option of the company, simply authoriz- 
ing it to build one "over the AUegheny river, at any practicable point 
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on Duquesne way, between Second street and the Monongahela river 
and Allegheny avenue, or any other practical point in the City of 
Allegheny." Neither did it prescribe the kind of bridge, its height, 
its span width or pier location. Ail thèse matters were left to the 
coinpany, but this gênerai right to build a bridge -was granted on the 
express condition and limitation, inserted by the state in its charter, 
"that the érection of said bridge shall not obstruct the navigation of 
said river, so as to endanger the passage of rafts, steamboats or other 
■vvater crafts ; and the piers shall not be so placed as to interfère with 
tow boats proceeding out with their tows made up, and shall be con- 
structed in such manner as meet the réquisitions of the law in regard 
to the obstructions of navigation." No government or state approval 
of the bridge, prior to its érection, is shown or alleged. In Dugan v. 
Bridge Company, 27 Pa. 310, 67 Am. Dec. 464, a charter having a 
provision of this gênerai character was under considération, and it 
was there said by the Suprême Court of Pennsylvania : 

"In measuring corporate rights, we are to look at ail the terms employed in 
the fundamental law or compact. We can no more eut out some of them or 
mitiisate their légal effect, because they are in .i proviso, than we could qualify 
the terms of a private agreement because found in one part of the instrument, 
Instead of another. The whole instrument is to be talten together as ex- 
pressing the final Intentions and purposes of the parties. When the Ijegisla- 
ture tells the Company, 'You may erect a bridge over a partlcular stream, pro- 
Tided yoa do not Impair the navigation thereof,' it is for the company to dé- 
termine whether they will accept the franchise on such a condition; but, If 
they accept it, they take It cum onere, and, having no rights outside of their 
charter, they must enjoy their franchise, subject to that condition or not 
enjoy it at ail." 

But this prohibition against the bridge obstructing navigation thus 
expressed by the state in its charter was nothing more than the obliga- 
tion the laws and décisions of that state imposed by implication. Prior 
to the adoption of the fédéral Constitution, the province of Pennsyl- 
vania, by act of August 14, 1725 (1 Smiths' Laws, p. 168), provided: 

"That no bridge, frame or device whatsoever shall at any time to corne be 
made, erected, upheld, sustained or repaired, over any creek or river within 
this province, navigable for any sloop, shailop, flat, or other craft, that shall 
or may [in] anywlse stop or hlnder the navigation of any such sloop, shailop, 
flat or other craft, or floats of logs : any law, custom or usage to the contrary 
notwithstanding." 

And the spécial care which Pennsylvania exercises to préserve its 
waterways from obstructions is seen in Dugan v. Bridge Company, 
supra, wherein it was said: 

"The navigation of the streams of a country is a great public interest, 
and the law bas always treated obstructions as public nuisances. In Rex v. 
Clark. 12 Mod. 615, Chief Justice Holt said that to hinder the course of a 
navigable river was against Magna Charta ; and many subséquent statutes 
hâve punished it, in England, with spécifie penalties. In this country, and 
especially in Pennsylvania, the navigation of our rivers bas been sedulously 
guarded both by législative action and Judlelal opinion." 

Moreover, the courts of that state hâve held in the case last quoted 
that a duty is imposed on a bridge company to keep pace with the ex- 
pansions of commerce, and so change or alter its bridge as not to 
obstruct such enlarged commerce, saying: 
143 B\— 25 
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"The Législature must \>e presumed to hâve had ail the natural growth of 
thls trade [coal] In vleW when they aùthorlzed the bridge. * • » We 
• * * are enabledto say that the true meaning o£ the act of incorporation 
l3 that the bridge was to be so built as not to injure, stop, or interrupt the 
navigation, elther then or pow, whether In Its Infancy or full growth." 

In view of thèse holding's it is clear that this bridge has no warrant 
or countenance from the state of Pennsylvania to justify its further 
continuance if it be an obstruction to navigation. Such being the case, 
we pass to the next question: Has Congress a right to déter- 
mine what is an unreasonable obstruction to the navigation of an in- 
terstate river? By section 8, art. 1, of the Constitution, it is en- 
acted that "Congress shall hâve power * * * to regiilate com- 
merce * * * among the several states * * * to make ail 
laws which shall be necessary and proper for carrying into exécution 
the foregoing powers." In the Wheeling Bridge Case, 18 How. 425, 
15 L. Ed. 435, it was decided that Congress had such power, and that 
its enactment that a certain bridge was not an obstruction to naviga- 
tion was in efïect a vacation of a previous decree of the Suprême 
Court of the United States that such a bridge was an obstruction. 
This décision was approved in the later case of South Carolina v. 
Georgia, 93 U. S. 13, 33 L. Ed. 783, wliere in discussing it the court 
said : 

"There it was ruled that the power of Congress to regulate commerce in- 
cludes the régulation of intereourse and navigation, and consequently the 
power to détermine what shall or shall not be deemed, in the judgment of the 
law, an obstruction of navigation' • * • The case of the Clinton Bridge, 
10 Wall 454, 19 L. Ed. 969, Is in full accord with this décision. It asserts 
plainly the power of Congress to déclare what is and what is not an illégal 
obstruction In a navigable stream." 

To the same efïect are Gray v. Chicago, 77 U. S. 454, 19 L. Ed. 
969, and Miller v. New York, 109 U. S. 393, 3 Silp. Ct. 333, 37 L. 
Ed. 971, in the latter of which it is said: 

"Having power to regulate commerce with foreign nations and among the 
several states, and navigation being a branch of that commerce, it [Congress] 
has the eontrol of ail navigable waters between the states or Connecting with 
the océan, so as to préserve and protect their free navigation. Its power, 
therefore, to détermine what shall not be deemed, so far as that commerce 
is concemed, an obstruction, is necessarily paramount and conclusive." 

Indeed, the power of Congress to regulate navigation being estab- 
lished (Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 33 ; Gilman v. Phil- 
adelphia, 3 Wall. 713, 18 L. Ed. 96), and Congress having the consti- 
tutional right to make ail laws necessary and proper for carrying into 
exécution its powers, it would (apart from ail controlling décisions) 
seem that in Congress must necessarily vest the power to détermine 
what obstructs navigation ; for, unless it hâve power to détermine what 
obstructs, it is without power to eontrol and regulate navigation. And 
indeed, whether a thing obstructs navigation or not is a question not 
of law, but fact. "What does encroach on or straighten the harbor, 
or lessen the depth of water and navigation, is a fact, questio facti 
(10 Price, 374)," say s Mr. Justice Woodbury in United States v. 
New Bedford Bridge, 1 Woodb. & M. 401, Fed. Cas. No. 15,867. It 
would therefore follow that Congress should hâve the power, with the 
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effectiveness of a judicial decree, to détermine what is an obstruction 
to navigation, or, as was said in the Wheeling Bridge Case, supra : 

"The régulation of commerce includes Intercourse and navigation, and, of 
couri3e, tlie power to détermine what shall or shall not be deemed In judgment 
of law an obstruction to navigation." 

Seeing, then, the clear right of Congress to détermine what ob- 
structs navigation, we next inquire vi^hether, if having enacted that 
certain obstructions in certain waters shall be removed, it is restricted 
to itself determining where such obstructions exist and is without 
power to call to its aid other aids or agencies in that regard. The 
broad and gênerai power to regulate commerce being vested in Con- 
gress, and that without any limitation as to the means or manner in 
which it shall be done, the grant would seem to carry with it the im- 
plied right to employ every agency needful to the due exercise of the 
power. "It is a gênerai principle of law in the construction of ail 
powers of this sort that, where the end is required, the appropriate 
means are given." United States v. Bailey, 9 Pet. 255, 9 L. Ed. 113. 
Indeed, to strip Congress of the right to resort to departmental aid 
and professional engineering skill, and to restrict the exercise of its 
powers in that regard to express législation aiïecting each particular 
case, would be practically prohiJDitive of ail législation on the subject. 
The objections to such a course are well stated in United States v. 
Moline (D. C.) 82 Fed. 592, where it is said: 

"The tirst question [is the bridge an obstruction to navigation] is purely 
administrative, and is one that Congress can certainly delegate to the Seeretary 
of War. A thousand questions of equal moment to the parties interested and 
of equal difflculty are necessarlly delegated to the great departments of the 
government every month. In the very nature of thlngs, Congress cannot dis- 
pose of them. A government of the size of this, operated upon such a con- 
ception, would be clogged Immediately." 

To the same eiïect is Chatfield v. New Haven (C. C.) 110 Fed. 
792. And in Miller v. New York, 109 U. S. 395, 3 Sup. Ct 233, 27 
L,. Ed. 971, it was said: 

"The exécution of a vast number of measures authorlzed by Congress and 
carried out under the direction of heads of departments would be defeated 
If such were not the case. The efflciency of an act as a déclaration of législa- 
tive will must, of course, corne from Congress, but the ascertainment of the 
contingency upon which the act Bhall take efCect may be left to such agencies 
as it may designate." 

Référence may also be made to South Carolina v. Georgia, 93 U. S. 
13, 23 L. Ed. 782, which recognized the action of the Seeretary of 
War in completely closing one channel of the Savannah river by a 
crib and forcing the water into another channel under a gênerai grant 
of money "for the improvement of the harbor of Savannah," as an au- 
thorization of such work by Congress. Of course, it must be conceded 
that the power to legislate — that is, to say what the law is — is vested 
in Congress alone, but by the act now before us Congress did not 
delegate to the Seeretary of War any power to fix or make the law. 
By this gênerai act Congress itself enacted what should be done when 
an obstruction existed and ail the power conferred on the Seeretary of 
War was to détermine when the law should be enforced; and that 
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this authority should not be abused a party considering Iiimself ag- 
grieved is by the act given a direct appeal to the court of highest re- 
sort. That administrative duties in carrying out législative powers 
may be delegated to departments has been held in many cases, among 
which we cite Field v. Clark, 143 U. S. 649, 13 Sup. Ct. 495, 36 L- 
Ed. 294; Caha v. United States, 153 U. S. 312, 14 Sup. Ct. 513, 38 
L. Ed. 415; Bushnel v. Leland,/164 U. S. 684, 17 Sup. Ct. 209, 41 L. 
Ed. 598; Railway Co. v. Ohio, 165 U. S. 365, 17 Sup. Ct. 357, 41 L. 
Ed. 747; United States v. Ormsbee (D. C.) 74 Fed. 207; Grady v. 
United States, 98 Fed. 239, 39 C. C. A. 43; Dastervignes v. United 
States, 132 Fed. 35, 58 C. C. A. 346. It being shown, then, that Con- 
gress has power to control navigation ; that the Allegheny is an inter- 
state, navigable stream ; that Congress has assumed control over it ; 
that, acting by the Secretary of War, it has determined the bridge in 
question to be an obstruction to navigation and ordered its altération ; 
and the bridge company having willfully refused so to do — the burden 
of justifying a further continuance of that which the suprême law 
making power of the land has determined to be an obstruction to navi- 
gation rests upon the bridge company so obstructing. That the 
bridge is an obstruction to navigation is now settled, and is not now 
open to question. Indeed, no question in that regard has even been 
raised in the whole proceeding, either on the hearing in pursuance 
of the statute or on the criminal proceeding in this court. It therefore 
having been legally determined that the bridge company maintains an 
obstruction to navigation, and so fails to "meet the réquisitions of the 
law in regard to the obstructions of navigation," it can claim no im- 
munity or protection from the state of Pennsylvania, wuose charter 
required that its bridge "shall be constructed in such manner as meet 
the réquisitions of the law in regard to the obstructions of naviga- 
tion." 

But it is contended the act of Congress under which this proceeding 
is had is unconstitutional becâuse it makes no provision for compen- 
sation, and therefore violâtes the fifth amendment to the Constitution, 
■v(rhich enacts, "Nor shall private prôperty be taken for public use 
without just compensation." In this connection it should be noted 
that the nnancial loss sustained by this company is not in point of fact 
of the serions character that would at first sight appear. It has a 
wooden bridge some 30 years old. In the natural life of such a struc- 
ture it would not hâve been long, were the government taking no 
steps, before the company would bave to replace it and expend a 
large sum of money in so doing. It will thus be seen that the actual 
loss to the company is not the cost of erecting a new and modem 
bridge, but simply the profit arising from tolls during the life of its 
présent structure. Moreover, the case does not fall within the literal 
terms of the constitutional provision in that no "private prôperty [is] 
* * * taken for pubUç use." The facts are not as they were in 
the case of the Monongahela Navigation Company v. United States, 
148 U. S. 312, 13 Sup. Ct. 623, 37 L. Ed. 463. Its bridge is not taken 
and used by the government for public purposes, as were the dams and 
locks of the navigation company in that case, Indeed, the right of 
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the bridge company to maintain a bridge and to collect tolls tliereon 
is not denied, much less taken, and the effect of this proceeding is not 
Lo take or condemn its property, but is simply to compel the company 
to so use its property as not to interfère with the right of the public 
to an unobstructed use of the stream. It is simply the enforcement of 
the time-honored maxim which qualifies the absolutism of ail property 
rights: "Sic utere tuo ut non alienum Igedas." "So use your own 
as not to injure another's property." It would be a strange anomaly 
that a demand made by the law upon one to perform a lawful duty 
must be preceded by compelling the law enforcer to provide compensa- 
tion to the law violator for what is maintained in violation of law. It 
seems to us the statement of such a proposition is an answer to a 
claim for compensation. There can be no lawful compensation for 
an unlawful structure. But waiving its charter condition and the duty 
this bridge company owes to the state of Pennsylvania, under which 
alone it justifies the maintenance of this obstruction, we think the 
paramount right of Congress to require the altération without com- 
pensation of any bridge obstructing navigable Interstate waters is, un- 
der the décisions of the Suprême Court, clear. In the first place we 
hâve a law, enacted by a co-ordinate branch of the government, in 
which there is no uncertainty. It is directed against ail bridges, those 
already built or to be built. "Any railroad or other bridge now con- 
structed, or which may hereafter be constructed, over any of the nav- 
igable waters of the United States," are its words. There can be no 
doubt of the clear législative intent to compel altérations of such 
bridges as obstruct, and that without compensation. Shall this law 
be set aside as unconstitutional ? The question is one of serions im- 
port from a national standpoint, for it is clear that, if an obstruction 
must be paid for before navigation can be improved, the improvement 
of navigation faces a grave menace. Unfortunate as this might be, 
still, if the enforcement of any act of Congress sacrifices the constitu- 
tional right of the citizen, the act must yield to the higher law of the 
Constitution. But, when a statute has been passed by the législative 
branch of the government, the judicial branch will act with great cau- 
tion in declaring it unconstitutional, and will do so "only/' as Chief 
Justice Black of Pennsylvania said in Sharpless v. Mayor of Philadel- 
phia, 31 Pa. 164, 59 Am. Dec. 759, "when it violâtes the constitution 
clearly, palpably, plainly, and in such manner as to leave no doubt or 
hésitation on our minds." Or, as Chief Justice Marshall said in 
Fletcher v. Peck, 6 Cranch, 126, 3 L. Ed. 162 : 

"The question, whether a law be void for its repugnancy to the Constitution 
!s, at ail times, a question of much delicacy, which ought seldom, If ever, to be 
decided In the affirmative in a doubtful case. The court, when Impelled by 
duty to render such a judgment, wouid be unworthy of its station, could it 
be unmindfui of the solemn obligations which that station imposes. But it is 
not on sllght Implication and vague conjecture that the Législature is to be pro- 
nounced to hâve transcended its powers, and its acts to be considered as 
void. The opposition between the Constitution and the law should be such 
that the judge feels a clear and strong conviction of their incompatibility 
with each other." 

Now, in passing this law and theréby seeking to fulfil its constitu- 
tional duty to regulate commerce, Congress would properly be guided 
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by the holdings of the Suprême Court in référence to that power. As 
we study those décisions, it would seem the views of that court are 
stated in nd uncertain terms. Turning, as we naturally do, to the 
fountain head of American constitutional construction, we find the 
dominant power of Congress in that regard was asserted at an early 
day by Chief Justice Marshall in the case of Willson v. Black Bird 
Creek Marsh Company, 2 Pet. 245, 7 L. Ed. 413. There a corpora- 
tion, under authority of a charter from the state of Delaware, built a 
dam across the navigable water in question. A vessel owner hrdke 
down the dam and sought to justify his act on the ground that it was 
an obstruction to navigation. His contention in that regard was not 
sustained; the court holding that the dam, having been built by au- 
thority of the State of Delaware, was, in the absence of législation by 
Congress, a lawful structure. But, in delivering its opinion, the court 
went further, and said: 

"Meastires calculated to produce thèse objects, provided they do not corne 
into collision with the povvers of the gênerai governnient, are undonbtedly 
within those whlch are reserved to the states. But the measure authorized 
by this act stops a navigable ereek, and must be supposed to abridge the rights 
of those who hâve been accustomed to use it. But thls abridgment, unless 
it cornes in conflict with the Constitution or a law of the United States, is au 
afCair between the government of Delaware and its cltizens, of whioh this 
court eau take no cognlzance. The counsél for the plaintiffs in error insist 
that it cornes in conflict with the power of the United States 'to regulate 
commerce with foreign nations, and among the several states.' If Congress 
had passed any act which bore upon the case, any act in exécution of the power 
to regUlaté commerce, the object of which was to control state législation 
over those smali navigable creeks into which the tide flows, and which abound 
througlipnt the lower country of the middlé and lower states— -we should feel 
not much dlfflculty in saying that a state law coming to conflict with such 
act would be void. But Congress has passed no such act." 

We cannot but regard this statement of the great Chief Justice at 
that early day, 1835, a statement, it will be Observed, not necessary to 
the disposition of that case, was purposely inserted to prevent any 
misunderstanding and as a timely warfting to those who might there- 
af ter act under state sanction in placing structures in streams that 
they were doing so in the face of a dominant, controlling power in 
Congress, and that, when that dormant power was exercised, ail else 
must yield thereto; that the structure might lawfully be placed there 
for the time being by state power, but that structures, thus state 
authorized, might become obstructions, nationally abated, when Con- 
gress exercised its dormant, but none the less dominant power, to 
regulate commerce. And this early assertion of paramount fédéral 
control is made in ail the later cases where the power is discussed. 
In them will be found the assertion that the right, when Congress acts, 
is not concluded by anything the states, or individuals acting under 
them, hâve done, that the power of Congress is not afïected by its 
silent acquiescence or inaction, and that it may remove offending 
structures. Thus the absolute scope of this power when Congress 
undertook to exercise it is asserted in Williamette Iron Bridge Com- 
pany v. Hatch, 135 U. S. 1, 8 Sup. Ct. 811, 31 h. Ed. 639, where the 
court say : 
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"And although, until Congress acts, the States bave the plennry power 
supposed, yet, when Congress ebooses to aet, it is not concluded by anything 
that the ?tates or that individuals by its authority or acquiescence bave doue, 
from as&iiming entire control of tbe matter, and abating any érections tbat 
may bave been made, and preventing any others from being made, except in 
fonformlty witli such régulations as it may impose. It Is for this reason, 
namely, the ultimate (though yet unexerted) power of Congress over the 
whoie snbject-matter, that the consent of Congress is so frequently aslied to 
the érection of bridges over navigable streams." 

In Escanaba Company v. Chicago, 107 U. S. 683, 2 Sup. Ct. 185, 
37 L. Ed. 442, the power of the state, in the absence of congressional 
législation to maintain and regulate bridges over interstate navigable 
waters, was recognized. But the dominant control of Congress and 
the right to abate state-authorized structures when they obstructed 
navigation was vigorously asserted. Says Mr. Justice Field: 

"Illinois is more Immediately affected by the bridges over the Chicago river 
and Its branches than any other state, and is more directly concerned for the 
prosperity of the city of Chicago, for the convenience and comfort of Its 
inhabitants, and the growth of its commerce. And nowhere could the power 
to control the bridges in that city, tbeir construction, form and strength, and 
tbe size of their draws, and the manner and times of using them, be l)etter 
vested than with the state, or the authorities of the city upon whom it has 
devolved that duty. When its power is exercised so as to unnecessarily ob- 
struct the navigation of the river or its branches, Congress may interfère 
and remove tlie obstruction. If the power of tbe state and that of the fédéral 
government come in conflict, the latter must control and the former yield. 
This necessarily follows from the position given by the Constitution to légis- 
lation in pursuance of it, as the suprême law of the land. But, until Congress 
acts on the subjeet, the power of the state over bridges across its navigable 
streams is pieuary. This doctrine bas been recognized from the earliest 
periods, and approved in repeated cases, the most notable of which are Willson 
V. Black Bird Creeli Marsh Company, 2 Pet. 245, 7 L. Ed. 412, decided In 1829, 
and Gilman v, Philadelphia, 3 Wall. 713, 18 L. Ed. 96, decided In 186.5." 

To the same effect is the case of Gilman v. Philadelphia, supra, 
wliere, long prior to the building of this bridge, it was said : 

"Commerce Includes navigation. The power to regulate commerce compre- 
hends the control for that purpose, and to the extent necessary, of al! the 
navigable waters of the United States which are accessible from a state otlier 
than those in which they lie. For this purpose, they are the public property 
of the nation, and subject to ail the requisite législation by Congress. Gibbons 
V. Ogden, 9 Wheat. 1, G L. Ed. 23 ; Corfleld v. Coryell, 4 Washington C. C. 378, 
Fed. Cas. No. 3,230. This necessarily includes the power to keop them open 
and free from any obstruction to their navigation, interposed by the state or 
otherwise, to remove such obstructions when they exist, and to provide, by 
such sanctions as they may deem proper, against the occurrence of the evil 
and for the punishment of offenders. For thèse purposes Congress possesses 
ail the powers which existed in the states before tlie adoption of the national 
Constitution, and which bave always existed in the Parliament In England. It 
is for Congress to détermine when its fuU power shall be brought into activ- 
ity, and as to the régulations and sanctions which shall be provided. United 
States V. New Bedford Bridge, 1 Woodb. & Minot, 420, 421, Fed. Cas. No. 
15,867 ; United States v. Coombs, 12 Pet. 72, 9 L. Ed. 1004 ; New York v. Milne. 
11 Pet. 102, 155, 9 L. Ed. 648. • * * Lastly, Congress may interpose wheii- 
ever it shall be deemed necessary by gênerai or spécial laws. It may regulate 
ail bridges over navigable waters, remove offending bridges, and punish those 
who shall thereafter erect them. Within tbe sphère of their authority both the 
législative and judicial power of the nation are suprême. A différent doc- 
trine flnds no warrant in the Constitution, and Is abnormal and revolu- 
tionary." 
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In Pound v. Turck, 95 U. S. 459, 24 L. Ed. 525, a dam and boom 
were placed in the Chippewa river in pursuance of authority granted 
by the state of Wisconsin. The plaintiff was injured by the ob- 
struction, but the défendant justified, in the absence of congressional 
législation, under the state law. The défense, as in the Marsh Creek 
Case, was held good, but, just as in that case, the court took occasion 
to assert the paramount control of Congress when it saw fit to exercise 
such control, saying: 

"There are witbin the state of Wisconsin, and perliaps other states, many 
small streams navigable, for a short distance from thelr mouths in one of the 
great rivers of the country, by steamboats, but whose greatest vaiue in water 
carriage is as outlets to saw logs, sawed iumber, coal, sait, etc. In order to 
develop their greatest utility in that regard, it is often essential that such 
structures as dams, booms, piers, etc., should be used, which are substantial 
obstructions to gênerai navigation, and more or less so to rafts and barges. 
But to the Législature of the state may be most appropriately confided the 
authority to authorlze thèse Structures where their use will do more good 
than harm, and to impose such régulations and limitations in their construc- 
tion and use as will best reconcile and accommodate the interest of ail con- 
cerned in the matter. And, since the doctrine we hâve deduced from the 
cases recognizes the rlght of Congress to interfère and control the matter 
whenever it may be necessary to do so, the exercise of this limited power 
may ail the more safely be confided to the local Législatures." 

So, also, in Cardwell v. American Bridge Co., 113 U. S. 205, 5 Sup. 
Ct. 423, 28 L. Ed. 959, while the limited power of the state to control 
and maintain bridges is recognized, yet the dominant power of Con- 
gress to control those so authorized is broadly asserted. Referring to 
the décisions cited, the court says : 

"They recognize the full power of the states to regulate wlthin their llmits 
matters of internai police, which embrace, among other thlngs, the construc- 
tion, repair, and maintenance of roads and bridges. * * * And that, as 
to bridges over navigable streams, their power is subordinate to that of Con- 
gress, as an act of the latter b'ody is, by the Constitution, made the suprême 
law of the land; but that, untll Congress acts on the subject, their power is 
plenary. When Congress acts direetly with référence to the bridges author- 
ized by the state, its will must control ao far as may be necessary to secure 
the free navigation of the stream." 

The argument is, however, advanced that the government, having 
made no objection to the bridge prior to its érection has in some way, 
by its inaction legalized the bridge as against itself, and thereby be- 
come liable to compensate the owners before ordering its altération. 
We are referred, however, to no principle of estoppel or lâches that 
would avail to thus compel the holder of a discretionary power to exert 
it immedately at péril. "It is for Congress to détermine when its full 
power shall be brought into activity, and as to the régulations and 
sanctions which shall be provided." Gilman v. Philadelphia, supra, 
and cases therein cited. And, indeed, to apply an analogous principle, 
statutes of limitations do not afïect the sovereign's rights. If one 
at his own instance, or acting under authority of a state, should, in the 
absence of any inducing action by the government, occupy land of the 
latter and place improvements thereon, manifestly such unauthorized 
improvement would be no bar to the government abating or removing 
the same when it saw fit to assert its dominant power. The lâches. 
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if any, are not those of the government, but of the improver vvlio neg- 
lected to secure prior fédéral consent. "It is for this reason, namely, 
the ultimate (though yet unexerted) power of Congress over the 
whole subject-matter, that the consent of Congress is so frequently 
asked to the érection of bridges over navigable streams." William- 
ette Iron Bridge Co. v. Hatch, supra. And not only, as we hâve seen, 
was consent of Congress as a precautionary measure not obtained, 
but the relation of the government to this stream and the harbor of 
Pittsburgh were then such as might well admonish a prudent iiivestor 
proposing to bridge the stream and narrow the harbor to acquaint 
himself with the plans of the government before starting such an 
undertaking. "Whatever is notice enough to excite attention, and put 
the party on his guard and call for inquiry, is notice of everythiiig to 
which such inquiry might hâve led. When a person has sufficient in- 
formation to lead him to a fact, he shall be deemed conversant of it." 
Kennedy v. Greene, 3 Myl. & K. 722, quoted in Wood v. Carpenter, 
101 U. S. 141, 25 L. Ed. 807, and "means of knowledge with the duty 
of using them are deemed équivalent to knowledge itself, and pas- 
sive good faith will not serve to excuse willful ignorance." 21 Am. & 
Eng. Ency. Law, 584, and cases cited. In the County of Mobile v. 
Kimball, 102 U. S. 698, 26 L. Ed. 238, the subject of improvements in 
the line of commerce, and thérefore of navigation made under state 
authorization, was considered. The distinction was drawn between 
those of a gênerai nature, which, in the nature of things, must, in order 
to insure uniformity, be left solely to Congress and those, "where 
from the nature of the subject or the sphère of its opération, the case 
is local and limited, spécial régulations adapted to the immédiate lo- 
cality could only hâve been contemplated." It was there held that "the 
improvement of harbors, bays, and navigable rivers within the state 
falls within this last category of cases," and in that case, there being 
no action by Congress on the subject, législation by the state of Ala- 
bama providing for the improvement of the harbor of Mobile was held 
légal. But, while the state control thus assumed was recognized, the 
court laid down the principle that the inaction of the Congress was not 
a surrender of the power or a déclaration that nothing shall thereafter 
be donc by Congress. "State action," says the court, "upon such sub- 
jects can constitute no interférence with the commercial power of 
Congress, for when that acts the state authority is superseded. Inac- 
tion of Congress upon thèse subjects of a local nature or opération, 
unlike its inaction upon matters affecting ail the states and requiring 
uniformity of régulation, is not to be taken as a déclaration that noth- 
ing shall be donc with respect to them, but is rather to be deemed a 
déclaration that for the time being, and, until it sees fit to act, they 
may be regulated by State authority." 

Under thèse authorities, we are of opinion that Congress was acting 
within its constitutional limits in enacting that bridges, whenever they 
obstructed navigation, should be removed, and that without compen- 
sation made to the obstructor. The absolute, dominant, controUing 
power of Congress over navigation had been asserted before this 
bridge was built. While the power of the state to authorize struct- 



.'^9i 143 FEDERAL REPORTEE. 

lires was recognized, yet ,the limited nature of that power and that 
it must be éxercised and enjoyed subject to the dominant control 
of the constitUtional, and therefore higher, power, had been as 
clearly pointed ont, so that, when the state of Pennsylvania em- 
powered this company to build its bridge so that it should "meet the 
reqiiisitions of the law in regard to the obstructions of navigation," 
there was no doubt as to the source from which those réquisitions 
would ultimately corne. In this case Congress has acted, as it strikes 
us, with great magnanimity and with considerate regard to the situ- 
ation in which this company itself placed itself. In 1874 the gov- 
ernment's engineers reported to it (Chief of Engineers' Report, vol. 2, 
p. 686) that the bridge was an obstruction as follows: 

"Below the Saint Clair street suspension bridge was a space of 3,000 
feet, with excellent water at ail stages. This space was always occupied 
l>y steamboats, to the great relief of the main harbor in the Monongehela, 
which is usually èxcessively crowded with coal towboats and barges. ïhis 
use of the Allegheny has been entirely destroyed by the Union Bridge, as 
large boats caunot get under the bridge in any stage of water, and small 
boats cannot do so when the water is above average stages. * » * To 
thoroughly utillze this improved harbor, it is essential that flrst class 
boats should be able to traverse the Allegheny and Monongahela harbors 
with freedom. But the Union Bridge entirely closes up the mouth of the 
Allegheny, and thus destroys half of the benefit to be derived from the pro- 
posed improvements. * » • In view of ail thèse facts, I am constrained 
to report that the Union Bridge is a serious and unnecessary obstruction to 
navigation, and to recommend that measures be at once taken to compel its 
owners to make such modifications as will permit the safe passage of the 
boats that usually navigate the Ohio up to Pittsburgh." 

Indeed, that Congress, in the face of such information, has allowed 
this bridge to starid for 30 odd years thereafter and be used mean- 
while to reimburse to that extent its owners by toUs, and that during 
that time the bridge has precluded the use of half the expensive har- 
bor improvements made by the government, are in themselves proof 
that an absolute power in Congress to remove obstructions to navi- 
gation, when it saw fît to exercise the power, Was wisely intrusted 
to thatbody in fuU confidence that such power would be éxercised 
with due regard to the situation in which the obstructor had placed 
himself. 

Holding then, as we do, that this law is constitutional, the pro- 
ceedings under it regular and the verdict of the jury warranted, 
we dismiss the motion in arrest of judgment, and grant the motion 
of the government to impose sentence. 
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In re SALMON & SALMON. 

(District Cîourt, W. D. Missouri, W. D. Januarj 19. 1906.)! 

No. 1,08a 

1. BANKEtrPTCY— ACTS OF BANKBUPTCY— ASSIGNMENTS FOB BENEFIT OF CBEDIT- 

ORS. 

A private bank owned by a partnership became Insolvent, and Its 
affaire were taben charge of by the Secretary ot State of Missouri, 
tlirough a spécial agent as autliorlzed by Kev. St. Mo. 1809, § 1305, which 
provides fov the administration of the property of insolvent baniis by 
such spécial agent and by a receiver to be appointed later at suit of the 
Attorney General. After the bank property had been delivered to the 
spécial agent, the partners, who were also insolvent, executed convey- 
ances to him of ail their remaining nonexempt property, both partner- 
ship and individual, vplth power to sell and apply to the payment of the 
partnership debts. Held, that the transactions together constituted a 
gênerai assignment for the benefit of creditors and an act of bank- 
ruptcy, under Bankr. Act July 1, 1898, c. 541, § 3a (4), 30 Stat. 546 [U. 
S. Comp. St. 1901, p. 8422] as ameuded in 1903 (Act Feb. 5, 1903, c. 487, 
§2, 32 Stat 797 [U. S. Comp. St. Supp. 1905, p. 683]). 

2. SaME— CONVEYANCE WITH iNTENT TO HiNDEB AND DELAT CBEDITOES. 

A eonveyance by an insolvent of ail of bis nonexempt property in 
trust for the benefit of hls creditors, although without préférences, is 
one made with intent to hinder and delay bis creditors, since that is 
Its necessary effect and eonstitutes an act of bankruptcy, under Bankr. 
Act July 1, 1898, a 541, § 3a (1), 30 Stat. 546 [U. S. Comp. St 1901, p. 
St22]. 

[Ed. Note. — For cases In point, see vol. 6, Cent Dig. Bankruptcy, 
S 80.] 

8. Same— Suspension of State Insolvenoy Law— Missouri Statut» fob 
LiQUiDATiNQ Banks. 

Rev. St Mo. 1899, §§ 1305, 1306, enaeted in 1897, make It the duty of 
the Secretary of State to take charge of any bank, the capital of which 
bas become impaired, examine into its condition, and, if found Insol- 
vent, to report such fact to the Attorney General, who is then requlred 
to Instltute suit for the appointment of a receiver and the winding up 
of its affairs for the benefit of its depositors, creditors, and stockholder». 
They also prohibit a bank from making a gênerai assignment or trans- 
ferring any of its property after insolvency, and require it at once, on 
flnding Itself in a faillng condition, to place its afCairs in the hands of 
the Secretary of State to be wound up as therein provided. Held, that 
such statute is in légal effect an insolvency law, and, in respect to pri- 
vate banks owned by Individuals or partnerships subject to bankruptcy 
proceedings, its opération was suspended by the enactment of Bankr. 
Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St 1901, p. 3418], and 
that participation by creditors In proceedings instituted thereunder did 
not estop such creditors from thereafter prosecuting proceedings in 
bankruptcy against the debtora. 

[Ed. Nota — For cases in point see vol. 6, Cent Dig. Bankruptcy, §§ 
8, 9.] 

i. Same — Petitionino Ceeditoes — Estoppel. 

Creditors of an insolvent partnership or its members are not es- 
topped to malntain proceedings to bave the debtors adjudged Involuntary 
bankrupts, because of filing aud proving their daims in a suit in a 
State court under a state statute, for winding up the affairs of a bank 
owned by the partnership, instituted after the filing of the pétition in 
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bankruptcy, where the alleged act of bankruptcy was a conveyance of 
property not employed In the banking business, nor Involved In th» state 

suit. 

In Bankruptcy. On involuntary pétition. 

Karnes, New & Krauthoff and C. I. Davis, for petitioniiig creditors. 

Johnson & L,ucas, for bankrupts. 

Mann & Daniel and H. H. McCluer, for objecting creditors. 

POLLOCK, District Judge. This is an application by the requi- 
site number of creditors owning claims aggregating the required 
amount for an adjudication in bankruptcy against Geo. Y. Salmon 
an^ Harvey W. Salmon, as partners doing a private banking busi- 
ness at the city of Clinton, in this state, and also against said per- 
sons in their individual capacities. 

The acts of insolvency charged in the pétition, of which complaint 
is now made under stipulation of the parties filed herein, are matters 
of public record and consist: 

First, of a trust conveyance made by the partners of ail their part- 
nership property, except that employed in connection with their bank, 
to Robert M. Cook, trustée, on the Slst day of June, 1905, which 
, conveyance reads : 

"This conveyance in trust made and entered into this 21st day of June, 
1905, by and between George Y. Salmon and Harvey W. Salmon both of 
Clinton, Henry county, Missouri, as copartners as to ail matters excepting 
herefrom the copartnershlp of Salmon & Salmon In the banking business, as 
parties of the flrst part, and Robert M. Cook of the city of Jefferson, county 
of Cole and state of Missouri, trustée, as party of the second part, witnesseth : 
"That whereas, the banking house of Salmon & Salmon located at Clinton, 
Henry county, Missouri, has failed, and in pursuance of the statutes govern- 
Ing said matter John B. Swanger, Secretary of State, has taken possession 
bf the assets of the said copartnershlp and of the said bank and has ap- 
'polnted the said Robert M. Cook as spécial agent to take charge of the af- 
falrs of said bank temporarlly until a receiver has been appointed, and 
Said Robert M. Cook under said appointment has taken charge of the af- 
faira of Bàid bank temporarlly until a receiver has been appointed; whereas, 
the above named parties of the flrst part, are desirous of conveying to the 
said second party In trust ail of the partnershlp assets they may hold in ad- 
dition to the assets of the said bank already In charge of said receiver, in 
6rder that ail the copartnershlp property of said flrst parties, whether in the 
banking business or any other business wherever same be located and sit- 
uated may be applied to the payment of the indebtedness of the said Sal- 
mon & Salmon, copartners : 

"Now, therefore. In considération of the premises and for the purpose 
aforesaid, the said flrst parties do hereby ponvey to the said Robert M. Cook 
In trust ail and slngular the property of the flrst parties as copartners in ad- 
dition to the assets of the said copartnershlp as a banking flrm both real, 
Personal and mixed wherever the same may be sltuated. To hâve and to 
hold In fee simple and In trust for the purpose aforesaid, and said flrst 
parties further hereby authorlze and empower the said Robert M. Cook to 
sell and dispose of In fee simple any and ail of the lands owned by them, 
to convey In any other way any of the property herein Intended to be con- 
veyed to the said Robert M. Cook for the purpose mentloned in this con- 
veyance as fuUy as the said parties of the flrst part themselves might do 
by direct deed including the power and authority to said Robert M. Cook to 
sell and convey ail or any of said propeity by particular description or to 
transfer or dellver same to a receiver hereafter to be appointed." 
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Second, a like trust conveyance made at the same time, to the same 
party, of ail the individual nonexempt property of Geo. Y. Salmon, 
made by Geo. Y. Salmon and Eugenia M. Salmon, his wife, which 
reads as follows: 

"Tliis coDveyanee In trust made and entered iuto this 21st day of June, 
1905, by and between George Y. Salmon and Eugenia M. Salmon, bis wife, 
of the City of Clinton, county of Henry and State of Missouri, as parties of 
the flrst part, and Eobert M. Cook of the clty of JefCerson, county of Cole and 
State of Missouri, trustée, as party of the second part, witnesseth: That 
whereas, the banking house of Salmon & Salmon, a copartnership consisting 
of George Y. Salmon and Harvey W. Salmon located at Clinton, Henry 
county, Missouri, bas failed, and, in pursuance of the statutes governing said 
matters, John E. Swanger, Secretary of State, bas taken possession of the 
assets of said copartnership and of said bank and bas appointed tbe said 
Robert M. Cook as spécial agent to take charge of the affairs of said banlc 
temporarily until a receiver bas been appointed, and said Robert M. Cook 
under said appointment has taken charge of the affairs of said bank tem- 
porarily until a receiver has been appointed; and whereas, the above-named 
party of tbe flrst part Is individually liable for ail of the demands against 
said copartnership of Salmon & Salmon ; and whereas, said flrst party is 
seised and possessed of individual assets and is desirous of conveying the 
same to the said second party in trust for the payment of the demands 
against the said Salmon & Salmon, copartners: 

"Now, therefore, in considération of the premises and for the purposes 
aforesaid, the said party of the flrst part does hereby convey to the said 
Robert M. Cook in trust ail and singular the property of the flrst party, 
real, Personal and mixed wherever it may be situated, reserving to himself 
ail property exempt from exécution and attachment. To bave and to hold 
in fee simple and in trust for the purposes aforesaid, and said flrst party 
hereby further authorlzes and empowers said Robert M. Cook to sell and 
dispose of in fee simple any and ail of the lands owned by bim and to con- 
vey in any other way by good and sufliclent deed or other conveyance any of 
the property herein intended to be conveyed to the sàid Robert M. Cook 
for the purposes mentioned in this conveyance as fully as the said party of 
the flrst part might himself do by direct deed, with full description of any 
and ail said land or other assets by him owned. 

"The said flrst party further empowers and authorlzes the said second party 
by deed of conveyance duly executed with particular description of said real 
estate or by any other conveyance of other property to transfer, deliver and 
convey said property to any receiver appointed by the circuit court having 
jurisdiction of the said estate of Salmon & Salmon." 

Third, a like trust conveyance, made at the same time, to the same 
party, of ail the nonexempt property of Harvey W. Salmon, a single 
man, which conveyance reads as follows: 

"This conveyance in trust made and entered into this 21st day of June, 
1905, by and between Harvey W. Salmon of the city of Clinton, county of 
Henry and state of Missouri, as party of the flrst part, and Robert M. Cook 
of the city of Jefferson, county of Cole and state of Missouri, trustée, as 
party of the second part, witnesseth : That whereas, the banking house of Sal- 
uion & Salmon, a copartnership consisting of George Y. Salmon and Harvey 
W. Salmon, located at Clinton, Henry county, Missouri, has failed, and in 
jiursuance of the statutes governing such matters John E. Swanger, Secretary 
of State, has taken possession of the assets of said copartnership and of 
said bank and has appointed the said Robert M. Cook as spécial agent to 
take charge of the affairs of said bank temporarily until a receiver has been 
appointed and said Robert M. Cook under said appointment has taken 
charge of said bank temporarily until a receiver bas been appointed ; 
and whereas, the above-named party of the flrst part is individually liable 
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for ail the demands agalnst the saSd eopartnershîp of Salmon & Salmon; and 
whereas, said flrst pârty le siesed and'posséiïsed of indlvidual assets, and 
Is dèslrous of conveying the same to the sald second party In trust for the 
payment of the demands against the said Salmon & Salmon, copartners: 

"Now, therefore, in considération of the premises and for the purpose 
aforesaid, the said party of the flrst part does hereby convey to the said 
Robert M. Cook in trust ail and slngular the property of the flrst party, 
real, Personal and mlxed wherever it may be situated, reserving to hlmself 
ail property exempt from exécutions and attachment. To hâve and to hold 
in fee simple and in trûSi for the purposes aforesâld; and sald flrst party 
further hereby authorizes an«l empowers the said Robert M. Cook to sell and 
dispose of in fee simple any' and ail of the land owned by him and to convey 
in any othër way by good and sufBcient deed or other conveyance any of 
the property herein intended to be conveyed to said Robert M. Cook for the 
pui-poses mentioned in this conveyance, as fuUy as the said party of the 
first part mlght hlmself do by direct deed with full description of any and 
ail said lands or other assetà by him owned. 

"The sald flrst party further empowers and authorizes the said second 
party by deed of conveyaûbe duly executed with partlcular description of 
said real estate or by any othèr conveyance of other property to transfer, 
deliver, and convey such property to any receiver appointed by the circuit 
court havlng jurlsdiction of the sald estate of the said Salmon & Salmon." 

Thèse trust conveyances were duly acknowledged the day they were 
made, and on the same day filed and recorded in the appropriate 
public office. As shown on the face of thèse conveyances, they were 
made at a time when the private bank owned and managed by the 
firm as partners had failed, and was in possession of the Secretary 
of State, through Robert M. Codk, as his agent, in pursuance of 
section 1305, Rev. St. Mo. 1899, which, in so far as material, reads : 

"The Secretary of State may appoint a spécial agent to take charge of 
the affalrs of ^n Insolvent bank temporarlly, untll a receiver is appointed; 
such agent to quallfy, glye bond and receive compensation the same as a 
regularly appointed bank examiner; such compensation to be paid by such 
bank, or allowed by the court, as costs la case of the appointment of a re- 
ceiver; provlded, that in no case shall any bank continue In charge of such 
spécial agent for a longer period than sixty days." 

As gathered from matters in évidence before me, I find at the 
time the above trust conveyances were made the partnership and the 
individual members ' thereof were hopelessly insolvent. The acts 
of bankruptcy charged in the pétition filed in this case are: First, 
that thèse conveyances çonstitute a gênerai assignment for the bene- 
fit of creditors; second, that the above conveyances were made with 
the intent to hinder, delay, or defraud the creditors of the grantors. 

The first question arisiiig for considération on this record ie: 
Did the act of making the above conveyances, in and of itself, as a 
matter of law, çonstitute an act or acts of bankruptcy? This ques- 
tion, I think, must be answered in the affirmative. As, the bank 
itself, at the time the conveyances were made, had failed, was in- 
solvent, and was in the possession of the grantee in the conveyances 
for the purpose pf protecting and paying the depositors, and as this 
possession had been transferred by the grantors in thèse conveyances, 
under the law, because of the insolvency of the bank, and as the con- 
veyances are absolute in form, covering ail of the property of the 
debtors not exempt and not theretofore transferred by delivery to the 
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grantee in the convenances in pursuance of law, and as they are made 
in trust for the purpose of making payment of the debts of the gran- 
tors, they operated in law as a gênerai assignment for the benefit of 
creditors. That is to say, under the provisions of section 1306, 
Rev. St. Mo. 1899, a voluntary assignment of the property of the 
bank by the debtors being prohibited, for this reason it was not in- 
cluded in the conveyances made, but was transferred by delivery to 
the Secretary of State, under the law, therefore thèse separate con- 
veyances, being of ail the nonexempt property of the debtors suscep- 
tible of voluntary assignment, and of ail the property not theretofore 
transferred, constitute in law one transaction, the légal efïect of which 
is a gênerai assignment for the benefit of creditors. White v. Cotz- 
hausen, 129 U. S. 329, 9 Sup. Ct. 309, 32 L. Ed. 677; Preston v. 
Spaulding, 120 111. 208, 10 N. E. 903; Hargadine v. Henderson, 
97 Mo. 384, 11 S. W. 218 ; Belt v. Robinson, 63 Fed. 90, 11 C. C. A. 
39 ; Mills v. Williams, 31 Mo. App. 447. 

While I am clearly of the opinion, from matters in évidence before 
me, both the partnership and the individuals composing it were hope- 
lessly insolvent at the time the conveyances were made, yet, if this 
were not shown, such gênerai assignment would, irrespective of the 
insolvency of the grantors at the time it was made, constitute an 
act of bankruptcy. West Company v. Lea, 174 U. S. 590, 19 Sup. 
Ct. 836, 43 E. Ed. 1098; Bryan v. Bernheimer, 181 U. S. 188, 21 
Sup. Ct. 557, 45 L. Ed. 814. 

Again, although the conveyances in question were undoubtedly 
made in good faith for the purpose of paying pro rata the debts of 
the makers, without préférence other than the laws of the state pro- 
vided, and although they might not be avoided at common law for any 
fraud inhering therein, yet, as the making of thèse conveyances, taken 
in connection with the transfer of ail the property of the bank there- 
tofore made, must inevitably resuit in hindering and delaying the 
creditors of the grantors in the collection of their debts, and as the 
grantors in the making of thèse conveyances must be presumed to hâve 
intended the natural and probable effect of their act, it must be held, 
as a matter of law, the makers intended thereby to hinder and delay 
their creditors, and the making thereof constitutes an act of bank- 
ruptcy. 

In Rumsey & Sikemier Co. v. Novelty & Machme Mfg. Co. (D. 
C.) 99 Fed. 699, it is said: 

"The next question is whether tlie deed is a conveyanee by the company 
with Intent to hinder, delay, and defraud Its creditors, or any of them. It 
is contended that beeause it devoted ail the debtor's property to the pay- 
ment of its creditors deniands, pro rata and equally, and beeause there Is 
no fraud of the klnd requislte to avoid deeds at eomuion law, or under the 
statutes of fraudulent conveyances, therefore this deed does not hinder, 
delay, or defraud creditors, within the meaning of the bankruptcy act. In 
considering this question, it must be borne in mind that the bankruptcy act 
confers certain peculiar rights and privilèges upon creditors which were 
unknown to the common law, and unrecognized by state statutes concerning 
fraudulent conveyances. Amoug thèse are the right (1) to choose their own 
trustée. (2) to examine tlie bankrupt, (3) to bave notice of ail the iui- 
portant steps In the administration of the estate, and (4) to hâve the as- 
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sets converted Into money and dlstrlbuted under the supervision and con- 
trol of a court of bankruptcy. Any course of procédure by an insolvent, like- 
that resorted to In this case, whereby he conveys ail his property to some- 
trustée of his own sélection, wlth power to dispose of it accordlng to his own 
judgment, and with none of the safeguards provided by the banliruptcy act, 
clearly deprlves the credltors of the valuable rights accorded to them by 
that act In addition to thls, If sueh a course of procédure Is open to an 
insolvent, he may In ail cases resort to It In anticipation of bankruptcy, and 
thereby altogether defeat the opération of the involuntary provisions of the 
act Considérations llke thèse lead me to the conclusion that such a course 
of procédure, even though Invulnérable at common ï&w and unattended with 
fraud In fact, inevitably opérâtes to hinder, delay, and defraud the creditors 
wlth respect to their rights under the bankruptcy act. The rights above 
enumerated are taken from them, and they are deprlved of ail safeguards, 
in their effort to secure from the wreck of business some part of what is 
justly due them. Such belng the necessary conséquences of the act of the 
insolvent in making a voluntary conveyance of his property for the beneflt 
of his creditors, It follows thàt he must hâve Intended such conséquences in 
making such a conveyance." 

In re Gutwillig, 93 Fed. 337, 34 C. C. A. 377, it is said: 

"We entertain no doubt that a voluntary gênerai asslgnment, wilh or- 
vrithout préférences, made by an insolvent debtor within the preseribed 
four months, is fraudulent, and Intended by him to "hinder, delay and de- 
fraud" creditors, wlthln the meaning of the section, because Its necessary 
effect is to defeat the opération of the bankrupt act and the rights of the 
credltors to such an administration of the assets as that act Is Intended to- 
provide. The reasons for this conclusion, and the authorities in support of it, 
are so fuUy and satlsfactorlly set forth In the opinion by Judge Brovi^n in the 
court below that we do not deem it necessary to enlarge upon them. They 
are summarized In the following extract from his opinion. Slnce the time 
of George II, and éven prlor, the current of English adjudications, foUowed 
by our own, has been that a voluntary asslgnment of ail his property by an. 
insolvent debtor to an assignée of his own chooslng, though wlthout préfér- 
ences, is Itself an act of bankruptcy, a fraud upon the act and hence a fraud 
upon credltors, as respects their rights In bankruptcy, and vôldable at the 
trustee's option, even wlthout an express provision to that effect In the stat- 
ute." Barnes v. Rettew, 2 Fed. Cas. 868; Globe Ins. Co. v. Oleveland Ins. 
Co., 10 Fed. Cas. 488. 

See also, Davis v. Bohle et al., 93 Fed. 335, 34 C. C. A. 373. 

It follows, from what has been said, the possession of ail the prop- 
erty of the firm employed in the banking business having been trans- 
férred at the time of the making of the conveyances in question to 
Robert M. Cook, in trust for the benefit of creditors of the bank, be- 
cause, as will be seen, of the insolvency of the bank, and the convey- 
ances in question being absolute in form, and including ail the 
remainder of the partnefship assets and ail individual assets not 
exempt for the benefit of creditors, and the natural and inévitable re- 
suit of the same being to hinder and delay the creditors of the grant- 
ors in the collection of their just debts, the making of such^convey- 
ances constitutes an act of bankruptcy, and the order adjudgîng them 
bankrupts, both as partners and in their individual capacities, must 
go, unless, as contended by certain objecting creditors, petitioners 
herein are, by their acts and conduct, estopped from demanding such 
adjudication. 

The facts relied upon to work an estoppel against petitioners, as 
shown by the record, are as follows: The original pétition in bank- 
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ruptcy was filed June 26, 1905, 9:35 in the morning. On the same 
day about 11 o'clock, a. m., a proceeding was instituted in the cir- 
cuit court of Henry county by the Attorney General of the state 
against the banking firm, in pursuance of authority conferred by sec- 
tion 1305, Rev. St. Mo. 1899, which, as above seen, makes provision 
for the Secretary of State taking charge of a bank, the capital of 
which is impaired, and also makes provisions for an examination 
of the bank, defines insolvency, and makes it the duty of the Attorney 
General to institute a suit in the proper court for the appointment 
of a receiver for the winding up of the affairs of the bank, if insol- 
vent, for the benefit of the depositors, creditors, and stockholders 
in the bank; makes it the duty of the court, or judge thereof in va- 
cation, to summarily appoint a receiver, etc., as follows: 

"Upon taking charge of a bank the Secretary of State shall, as soon as 
is practicaWe, ascertain by a thorough examination into its affairs, Its actual 
financial condition, and whenever tie sliall beconie satisfied that such bani; 
cannot résume business or liquidate its iiidebtedness to the satisfaction of ail 
its creditors, he sLalI report the fact of its insolvency to the Attorney General, 
who shall, immediately ûpon the receipt of such notice, institute proper pro- 
ceedings in the proper court for the purpose of having a receiver appointed 
to take charge of such bank, and to wind up the affairs and business thereof, 
for the beneflt of its depositors, creditors and stockholders; aud it is made 
the duty of the court, or the judge thereof in vacation, summarily to ap- 
point sald receiver to take possession of the property, and assets of said 
bank, for the purpose of winding up the business thereof, any complaints or 
opposition of the bank or Its officers subsequently to be heard in open court." 

On the same day the proceeding was instituted a receiver was ap- 
pointed who took charge of the bank and proceeded to wind up its 
affairs. On the 14th day of August thereafter the court appointed 
the receiver, one John B. Egger, référée, with directions to hear ail 
claims presented against the trust estate and report his findings and 
the évidence thereon to the court at its next regular term for allow- 
ance, or disallowance. The petitioners in the présent case, in pur- 
suance of notice to them, presented their claims against the estate, 
which were allowed, and they surrendered the évidence of their 
claims and accepted certificates of allowance against the estate. It 
further appears the banking firm had transferred to the Fidelity 
Trust Company, of Kansas City, securities aggregating some $300,- 
000, alleged to hâve been transferred more than four months before 
the filing of the pétition in bankruptcy for the purpose of preferring 
the Kansas City State Bank as a creditor. In the proper exercise 
of his trust, it became necessary for the receiver to tender to the 
trust company the sum of $66,416.15 and bring suit to recover the 
securities transferred. Attorneys for petitioners, with the knowledge 
and consent of their clients, advised the making of this tender and 
the bringing of the suit by the receiver in the state court to recover 
the securities, and other suits which hâve been brought by the re- 
ceiver. 

It is further shown, under the advice of attorneys for petitioners, 

the receiver employed additional counsel in the suits brought by 

him and bas incurred additional expense in the bringing of such suits 

and the employment of such additional counsel. It is therefore con- 

143 F.— 26 
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tended by stich atts aftd -Cônduct petitiohing creditors hâve elected 
to wind up the afFairs of the trust in which they are interested in the 
proceeding brought by the Attorney General in the state court, in 
pursuance ôf thë ■ stâtutë ^law above quoted, and are, and of right 
shottld be, by sueh acts and conduct, now estopped and debarred 
from further proceeding in this matter in this court, or now demand- 
ing an adjudication in bankruptcy for the acts of bankruptCy charge d 
in the pétition. 

From an inspection of the record it is seen petitioners filed in 
this court an amended pétition in bankruptcy on the 6th day of July, 
1905. On the llth day of September, thereafter, application was 
made to this court by petitioners for an order restraining creditors 
of the bankrupt estate froni prôsecuting actions against the receiver 
in the state court, and also, on the Same day, application was made 
by petitioners for an order of this court restraining the receiver 
and his solicitors from applying any moneys in the hands of the re- 
ceiver in payment of the compensation of such receiver, or his so- 
licitors, or from making any application to the state court, fixing the 
amount of such compensation. Thèse orders were granted by this 
cdurt on the same day, as prayed. It further appears attorneys for 
petitioners hâve in ail things, in so far as possible, under the peculiar 
circumstances of this case, diligently and earnestly pressed for a dé- 
cision of their right to demand an adjudication of bankruptcy herein. 

Under such state of facts, should petitioners be now held estopped 
and precluded from further prosecution of this proceeding by rea- 
son of their participation in the proceeding pending in the state court ? 

Petitioners deny the estoppel charged on two grbunds: First, it 
is contended the state law under which the proceeding was insti- 
tuted in the state court to wind up the afïairs of the bank is in its 
nature and légal efïect an insolvency law, and, in so far as the same 
applies to private banks its opération was suspended by thé national 
bankrupt act, therefore, the proceeding in the state court is without 
authority of law, void, and works no estoppel. Second, that the 
acts relied upon as done by petitioners are not sufficient to work 
an élection of remedy or an estoppel on the part of petitioners to 
contend the making of the conveyances in question constitute an act 
of bankruptcy. 

The question first presented is the èfïect of thé récognition by pe- 
titioners of the proceeding pending in the state court and their par- 
ticipation therein. The determmation of this question of nècessity 
dépends largely upon the validity of such proceeding, for it is ele- 
mentary, if such proceedings are uriauthorized by thé law, no partici- 
pation therein bv petitioners can work an estoppel. Bigelow on Es- 
toppel (3d Ed.)' 286; Bank of America v. Banks, 101 U. S. 240, 25 
L. Ed. 850. : 

It can be neither disputed nor doubted but that the national bank- 
ruptcy act suspends the opérations of ail state insolvency laws over 
aU cases coming within its scope and purview. Chief Justice FuUer, 
in delivering the opinion in the récent case In re Watts & Sachs, 
190 U. S. 1, 33 Sup. Ct. 718, 47 L. Ed. 933, says: 
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"The opération of the bankruptcy laws of the United States cannot be de- 
feated by insolvent commercial corporations applying to be wound up under 
State statutes. The banliruptcy law is paramount, and the jurlsdiction of 
the fédéral courts In bankruptcy, when properly Invoked, In the administra- 
tion of the aft'airs of insolvent persons and corporations, is essentially ex- 
clusive." Tua V. Carrière, 117 TJ. S. 201, 6 Pup. Ct. 565, 29 h. Ed. 855; In 
re Bruss-Ritter Co. (D. 0.) 90 Fed. 651; In re Curtls (D. C.) 91 Fed. T37. 

It is contended, however, by objecting creditors, that the Missouri 
statutes under wliich the proceeding was instituted in the state court 
is not such an insolvency law as is suspended in opération by the na- 
tional bankrupt law, but that such act was passed and remains in 
force notwithstanding the national bankrupt act, under what is known 
as the reserve power or police power of the state for the purpose of 
exercising a visitorial supervision over the banking institutions of 
the state for the welfare of its citizens. The portion of the act now 
under considération was passed in 1897, before the passage of the 
national bankrupt act, and is found in article 8, c. 12, Rev. St. Mo. 
1899, under the head of "Banks and Banking." As has been seen 
from that part of section 1305 above quoted, after a bank has been 
taken in charge by the Secretary of State, and he has caused an ex- 
aminatkin and détermination of its actual condition, and from such 
ascertainment he is satisfied "the bank cannot résume business, or 
cannot liquidate its indebtedness to the satisfaction of ail its credi- 
tors," it then becomes his duty to report to the Attorney General of 
of the state, not the failure of the bank or the fact that he has taken 
the bank in charge, or the actual condition of the bank, but he is 
required by the terms of the act to report to the Attorney General 
the insolvency of the bank. The act then provides the duties of the 
Attorney General. That he shall institute a proceeding such as was 
instituted in the présent case to wind up the afïairs of the bank for 
the benefit of its depositors, creditors, and stockholders, and in wind- 
ing up its affaira to make application to the proper state court, or 
judge thereof, to appoint a receiver; and the act further makes it the 
duty of such court, or judge thereof in vacation, when application is 
made, to summarily appoint a receiver to take charge of the aflfairs 
of thé insolvent bank. Section 1306 prohibits any bank in the state 
from making a gênerai assignment, and prohibits the transfer of 
any of its property of any kind or character after the commission of 
an act of insolvency, in the following terms : 

"It shall be unlawful in this state for a bank or trust company to make a 
voluntary gênerai assignment of its business and afCairs. In case It shall 
flnd itself to be in a failing condition it shall immediately place itself In the 
hands of the Secretary of State. Any deed of voluntary gênerai assignment 
executed by any such bank, individual banker or trust company shall be nul! 
and void, and in case the officers or directors of any such institution shall 
endeavor to make any voluntary gênerai assignment of its assets the Sec- 
retary of State shall immediately tiilce possession thereof and proceed as here- 
tofore provided in the case of insolvent banks in this state for the appoint- 
ment of a receiver by the court. Ali transfers of the notes, bonds, bills of 
exchange, or other évidence of debt owing to any bank or trust company, or 
of deposlts to its crédit ; ail assignment of mortgages, securities on real es- 
tate, or of judgments or decrees' in its favor ; ail deposits of money, buliion 
or other valuable thing for its use, or for the use of any of its shareholders 
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or'creditors; and ail payments of money to It, made after the commission of 
an act of insolvency, or in contemplation thereof , made with a view to pre- 
vent thé application ofîts assets In the manner prescribed by this act, or 
with a View to the préférence of one creditor to another, shall be utterly 
niill and void. No attachment, Injunction or exécution shall be issued agalnst 
such bank or trust compaiiy or its property before final judgment In any 
suit, action or proceediug in any state, county or municipal court." 

Undoubtedly it was within the exclusive province of the Légis- 
lature of the State to provide the manner of establishing and manag- 
ing banks of the state, to define their character, and limit the dura- 
tion of their existence; also, for the welfare of the state, to provide 
for the Visitation and examination of such banks, to require the busi- 
ness of such banks at ail times to be so conducted as to render safe 
and secure the depositors in, and the creditors of, the bank; for such 
purpose, to define what condition of the bank's affairs constitutes in- 
solvency and through an officer or agent of the state to take charge 
of the bank and its affairs for the protection of its depositors and 
creditors, ail under the reserved or police power of the state. It 
•was also the province of the Législature, in so far as state corporate 
banks are concerned, to provide the exclusive manner designated in 
the act in question to wind up the affairs of such banks, dispose of 
its assets, and distribute the proceeds to the creditors justly entitled 
thereto, because such banks are not within the scope or purview 
of the national bankrupt act. 

But the question hère is, can thé spécial judicial proceeding pro- 
vided for in the act in question, for the winding up of the affairs of 
a banking concern, be given opération and effect as to private banks 
which are expressly within the scope and jurisdiction of the national 
bankrupt act, and is such power reserved in the state? I think not. 
The fédéral Constitution, and the acts of Congress passed in pur- 
suance thereof, are the suprême law of the land, binding upon ail 
courts and the Législatures of the several statès. It was the évi- 
dent intent of the state Législature, judging from the portions of 
the act above quoted, tp make the manner of conserving, control- 
ling, managing, and distributing the assets of insolvent banks of the 
state exclusive, and to brook neither divided possession, control, or 
'power of disposition by the debtor after insolvency, nor joint or 
concurrent jurisdiction or power over its assets after insolvency by 
any court or tribunal save the one therein provided. This, in the 
absence of action on the part of Congress, under the fédéral Con- 
stitution, it might do. The object tù.be attained by the proceeding 
in the state court is the ascertainment of the claims against the es- 
tate, conservation and disposition of its assets, and the distribution 
of the proceeds to ail the depositors and creditors as they may be 
found entitled by the spécial state tribunal designated in the act 
for such purpose. In thus far the object sought to be accomplished 
and the end attained by the proceeding in the state court, under 
the act in question, is the same in effect as that sought to be attained 
in the bankruptcy court under the national bankrupt act. True, the 
state act does not provide for a discharge of the insolvent debtor or 
debtors owning the bank upon the sur render and application of al! 
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nonexempt property to the payment of the debts of the bank, but 
the absence of such provision from the state act is not thought to con- 
trol or détermine its character as an insolvency law, for, if the act 
contained an express provision for discharge, it wonld be void as 
to pre-existing creditors not participating in the proceeding. Sturges 
V. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529 ; Farmers' & Mechan- 
ics' Bank v. Smith, 6 Wheat. 131, 5 L. Ed. 224; McMillan v. Mc- 
Neill, 4 Wheat. 309, 4 L. Ed. 552; Ogden v. Saunders, 12 Wheat. 
213, 6 L. Ed. 606. 

Again, to render a state insolvency law inoperative because in 
contravention of the fédéral bankrupt act, it is not essential that the 
state act shall contain a provision for the discharge of the debtor. 
It is rather thought such provision for discharge is an incident to, 
but not an essential part of, such law. In re F. A. Hall Co. (D. C.) 
121 Fed. 992; In re Curtis (D. C.) 91 Fed. 737; In re Marshall 
Paper Co.. 102 Fed. 872, 43 C. C. A. 38; In re Revnolds, Fed. Cas. 
No. 11,723. 

I am of the opinion, from a considération of the act, that, in so far 
as it provides an exclusive proceeding in the state court at the suit 
of the x\ttorney General for the appointment of a receiver of an 
insolvent bank, the disposition of its assets, and the distribution of the 
proceeds among the depositors and creditors, it is in its nature and 
légal efifect an insolvency law, and, in so far as applied to the private 
bank in question, its opération was suspended by the passage of the 
national bankrupt act. Sturges v. Crowninshield, supra; In re Rey- 
nolds, supra; In re Curtis, supra; In re F. A. Hall Co., supra; In re 
Sievers (D. C.) 91 Fed. 366; Davis v. Bohle, supra; In re Bruss- 
Ritter Co., supra; In re Smith (D. C.) 92 Fed. 135; In re Anderson 
(D. C.) 110 Fed. 141; Carling v. Seymour Lumber Co., 113 Fed. 
483, 51 C. C. A. 1; In re Storck Lumber Co. (D. C.) 114 Fed. 360; 
Ex parte Eames, Fed. Cas. No. 4,237; Thornhill et al. v. Bank of 
Louisiana, Fed. Cas. No. 13,990; Gilman v. Lockwood, 4 Wall. 
409, 18 L. Ed. 432 ; Lyman v. Bond, 130 Mass. 291 ; Griswold v. Pratt, 
9 Metc. (Mass.) 16. 

It follows, of necessity, in my opinion, petitioners are not estopped 
to demand an adjudication herein because of their participation in, 
or their acts and conduct in relation to, the proceeding pending in the 
state court to wind up the affairs of the bank. 

Again, if for any reason, or upon any ground, the position assumed 
should be untenable, I am of the opinion the acts and conduct of 
petitioners relied upon by objecting creditors to work an estoppel 
in this case are insufficient to that end. Laying out of considération, 
for the purpose of the argument, the fact that this proceeding was 
brought in point of time prior to the institution of the proceeding in 
the state court by the Attorney General, yet the acts of bankruptcy 
hère complained of are the voluntary making of the conveyances for 
the benefit of creditors. The proceeding instituted in the state court, in 
which the petitioners participated, is one relating not to the making 
of the conveyances in question, but to the afïairs of the bank. By the 
express terms of the conveyances questioned the assets of the bank 



406 ,.143 PEDBRAL EBP0RTF3R. 

were excluded therefrom 'because the statute law pf the state under 
which the Secretary of State took possession of the bank and its assets 
prohibited the bankrupts from including such property in a gênerai 
assignment. Hence, they were excluded from the conveyances made. 
In the event the estate shall be administered under the laws of the 
State, the assets of the bank will be administered in the proceeding 
now pending brought by the Attorney General in which the receiver 
was appointed, but the property passing by the conveyances chal- 
lenged by this pétition will be administered by the trustée therein 
named, under the laws of the state regulating voluntary assignments 
for the benefit of creditors. 

It is neither shown, nor is it attempted to be shown, that peti- 
tioners in any way counseled, advised, participated in, or hâve been 
benefited by the making of the conveyances of which they now com- 
plain in this proceeding. It is only contended and shown they par- 
ticipated in the proceeding brought and conducted by the designated 
law officer of the state relating to affairs of the bank. 

The cases relied upon by objecting creditors as authority for the 
estoppel claimed are Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. 
A. 337, and In re Romanow (D. C.) 92 Fed. 510. In the first of 
thèse cases the third point in the syllabus states the ground of the 
estoppel, as follows: 

"Wliere a debtor makes a gênerai assignment for the beneflt of his credit- 
ors, and judicial proceedings are instituted to enforce and carry ont the 
assignaient, creditors, who, on being made parties to such proceedings, do 
not repudiate the assignment, nor begln proceedings in banlcruptcy, but flie 
their claims under the assignment, and participate in the administration of 
the estate, and suffer the assignée to sell the property and collect the pro- 
ceeds, involving a delay of several months, and the incurring of costs aud 
expenses, are estopped thereafter to file a pétition In involuntary banii- 
ruptcy against the assigner, based solely on the ground of the assignment." 

In the second case the second point in the syllabus states the ground 
of estoppel, as follows : 

"Creditors, who hâve assented to a gênerai assignment by their debtor, 
and voluntarily become parties thereto, cannot maintaln a pétition in invol- 
untary bankruptcy against hlm„ alleglng such assignment as an act of bank- 
ruptcy." 

In the présent case petitioning creditors, on the same day and prior 
to the time of the institution of the proceedings in the state court, 
commenced this proceeding in bankruptcy in this court. As shown 
by the record, and as seen from the facts stated, fréquent orders hâve 
been made and applied for in the case. Attorneys for petitioners 
hâve diligently and persistently sought to speed the proceeding. Upon 
notice served the claims of petitioners were presented to the référée 
appointed by the state court and their claims allowed. Such partici- 
pation, however, can scarcely be regarded as voluntary under the 
facts of the case. It became the duty of the receiver, in the exercise 
of his trust, to bring proceedings against the fidelity trust company 
and others. I can only view the conduct of the petitioners in this 
case as a prudent exercise of their rights, in view of the proceeding 
in the state court in regard to the afïairs of the bank, and not as an 
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élection of remédies or as an estoppel to further prosecute this pro- 
ceeding. Pickens v. Roy, 187 U. S. 177, 33 Sup. Ct. 78, 47 L. Ed. 128. 
It follows, upon the record made in this case, a judgment of adju- 
dication must go. It is so ordered. It is further ordered creditors 
who hâve heretofore petitioned for leave to intervene in this cause 
may so do upon compHance with the usual tenns imposed by the 
court with regard to costs. 



In re P. J. POTTER'S SONS. 

(District Court, W. D. Kentucliy. February 16, 1906.) 

Bankruptcy— Claisis Entitled to Pbiority. 

A metnber of a bnnlîing flrm made a loan, taking a note and a mort- 
gage on real estate as security in his own name as agent. He after- 
ward sold and transferred the note and mortgage and thereafter co!- 
lected the interest as it came due and remitted the same to the owner. 
Before the maturity of the note the malser desired to pay it, and, the 
owner being absent, the banlier received the money, placed it to the 
crédit of tlie owner in the banlî, and promised the malcer to obtain and 
surrender the note and mortgage within a short time. He had no 
anthority from the owner to accept payment, and both the bank and 
hiniself were at the time insolvent and were soon thereafter adjudged 
bankrupts ; the owner of the note not having surrendered the same nor 
received the nioney. Belâ, that the payment created the relation of 
debtor and créditer between the bank and the payer and entitled the 
latter to prove her claim in bankruptcy therefor, but that, in the ab- 
sence of any statute or rule of décision in the state which gave priority 
to her debt, the transaction gave her no right to priority of payment of 
the same, under Bankr. Act July 1, 1898, c. 541, § 64b (5), 30 Stat 563 
[U. S. Comp. St. 19P1, p. 3448], as a debt entitled to priority by the 
laws of the state or the United States. 

In Bankruptcy. On trustee's pétition for review of the ruling 
of the référée on the claim of Ella H. Smith. 

John E. Dubose and John B. Baskin, for trustée. 
John B. Rodes, for claimant. 

EVANS, District Judge. Shortly stated, the essential gênerai facts 
are that about 4 p. m., on April 21, 1905, the banking firm of P. J. 
Potter's Sons, and J. E. Potter and W. J. Potter, who composed 
the firm, as individuals, made a gênerai deed of assignment for the 
benefit of their creditors to E. L. Mottley, as assignée, who promptly 
accepted the trust, and soon afterwards entered upon the discharge 
of the duties thereof. Alleging the making of the gênerai deed of 
assignment to be an act of bankruptcy, certain creditors, in July, 
1905, filed their pétition in thèse proceedings, seeking to hâve both 
the firm and the individual members thereof adjudged bankrupt, 
and, the facts being clear, the adjudication was accordingly made on 
September 11, 1905. , Subsequently the said E. L. Mottley was ap- 
pointed trustée of the bankrupts in succession to himself as assignée 
under the deed of assignment, and he duly qualified as trustée. 
Though the public did not know it, the firm was utterly insolvent, at 
least, for some months previous to April 21, 1905, and must be pre- 
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sumed to hâve known their fànancial condition. Certainly they ap- 
jjear to hâve been resorting to many devices to keep up their crédit, 
and keep their banking house going. It woiild appear that at the 
date of the assignment the firm habilities were about $650,000, which 
amount was owing to several thousand creditors, and their assets 
hâve been appraised at about $300,000. It also appears that the in- 
dividual indebtedness of J. E. Potter was about $100,000, and that 
his assets, at least nominally, were about $175,000, and that the in- 
dividual indebtedness of W. J. Potter was $30,000, and his nominal 
assets were $50,000. 

It appears that J. E. Potter negotiated the most, if not ail, of the 
loans made by the firm, and also had charge of and rediscounted ail 
bills that were rediscounted. In addition to making loans on personal 
security, it was the custom of the firm to loan money for a term 
of years, taking a mortgage on real estate as security therefor. Thèse 
loans were usually made in the name of "J- E. Potter, Agent," and 
the notes were transferred and assigned, without recourse, to any 
of their customers who desired to make investments in such securi- 
ties. 

J. E. Potter testified that he loaned to Mrs. Ella Smith, wife of 
Joe D. Smith, $2,300 in August, 1903, taking as security a mort- 
gage on a house and lot. The note was made payable to "J. E. Pot- 
ter, Agent." Miss Margaret Wintersmith was at that time a cus- 
tomer of P. J. Potter's Sons, and had on deposit in their bank be- 
tween $2,000 and $3,000, and she applied to them for an investment 
of her moiiey, and J. E. Potter recommended this Smith note and 
mortgage, and she agreed to accept same, and the note was assigned 
to her, and she took possession of it. Erom time to time she wrote 
to him when the interest was due, and he would collect same and 
remit to her. The note was payable on or before August 21, 1905, 
and on April 11, 1905, Joe D. Smith, the husband of Ella Smith, 
told J. E. Potter that he wanted to pay said note. He told Smith 
that he did not hâve the note; that it belonged to Miss Wintersmith, 
who was then in Mexico, and was expected in a few days, but that 
he would take the money and place it to the crédit of Miss Winter- 
smith, and give Smith the note as soon as Miss Wintersmith re- 
turned to Bowling Green. Before she reached Bowling Green the 
firm and its individual members had made an assignment. He also 
testified that Miss Wintersmith had frequently consulted with him 
about investments, and when he received this money he believed he 
was authorized to accept same. 

Joe D. Smith testified that on or about August 31, 1903, he bor- 
rowed from J. E. Potter the sum of $2,300 and executed to him, as 
agent, a note for that sum due on or before two years after date, 
and at the same time executed a mortgage on his home for same ; that 
the note and mortgage were really the obligations of his wife, Ella 
H. Smith, who obtained the money and owned the property; that he 
regularly, every six months, or about that time, paid the semiannual 
interest to J. E. Potter; that he in ail thèse transactions acted as 
agent for his wife, Ella H. Smith; that on or about the day 
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of March, 1905, J. E. Potter informed him that Miss Wintersmith 
wanted her interest, and he paid same with a check, and at the time 
of the payment of this check he informed J. E. Potter that he would 
shortly hâve the money to pay the note in fuU; that said Potter 
directed him to come and pay the money over to him; that on the 
llth day of April, 1905, he took the check for $2,315.33 to J. E. 
Potter and paid the debt for his wife, who was then absent in Cali- 
fornia, and Mr. Potter told him that he would obtain the note in a 
few days and deliver the same; that he paid the money to said Pot- 
ter, believing that he had full authority to collect and receive same; 
that he beheved J. E. Potter and P. J. Potter's Sons were solvent. 

It was admitted by E. h. Mottley, trustée, that J. E. Potter and 
P. J. Potter's Sons were, on the llth day of April, 1905, insolvent; 
that from the time of the payment of the money, and until their 
assignment, they had on hand more than $7,000 in cash, and de- 
livered at least that sum to the assignée (now the trustée, E. L. Mott- 
ley) ; and that, upon the receipt of the semiannual interest last paid, 
said J. E. Potter at once remitted the amount to Miss Wintersmith 
in Mexico. 

It appears from the statement which it is stipulated Miss Winter- 
smith would hâve made, if présent, that on August 31, 1903, she had 
as much as $3,300 on deposit in P. J. Potter's Sons Bank, and that 
she requested J. E. Potter to find her a good investment for 
same; that thereafter he reported to her that he had found a safe 
loan, and had informed her that it was a first mortgage on the 
property of Mrs. Ella H. Smith; that he made said loan, taking 
the note for $2,300 payable to "J. E. Potter, Agent," on or before 
two years after date, and on the same date transferred and assigned 
same to her, and delivered it to her; that said note has been since 
that time, and is now, in her possession; that the interest is payable 
semiannually, and was paid March 17, 1904, September 10, 1904, and 
April 8, 1905 ; that she left Bowling Green with her mother's family, 
and was absent during the winter of 1904-05 ; that she had said 
note with her and in her possession while she was thus absent; that 
she did not authorize, request, or direct said J. E. Potter, or any 
other person at or before the time said note is alleged to hâve been 
paid, or at any time, directly or indirectly, generally or otherwise, 
to collect said note, or to receive the proceeds of same; that, if said 
Potter or any other person has collected said note, it was wholly with- 
out authority from her; that she regards, and has always regarded. 
said note as an excellent investment, and did not at any time désire to 
collect same, but wanted it to run as long as the makers thereof 
should continue promptiy to pay the interest; and that at the time 
she had no account with said Potter's Sons Bank. 

It appears that at the close of business on April 31, 1905, the 
firm's books showed the cash on hand to be $72,000, but this was 
mainly made up of paper items carried as cash, and in fact the cash 
which came to the trustée was $7,158. 

The référée found that on April 11, 1905, Ella H. Smith, by her 
agent, Joe D. Smith, in good faith, believing that J. E. Potter had 
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the right to receive same, , paid over, in discharge o.i the note exe- 
cuted to J. E. Pottçr, agent, and then owned by Miss Wintersmith, 
tlie sum of $3,315.33 to said J. E. Potter; that said Potter had at 
. the time no right to receive or collect the same ; that he theref ore 
toolc no title to same, but held in trust said fund for Ella H. Smith; 
that, when said money was deposited with P. J. Potter's Sons, they 
were charged with knowledge that it had been received and collected 
by said J. E. Potter without right, and they too hold same in trust 
for the use of said Ella H. Smith. And the référée added that the 
court is further of the opinion that, as said P. J. Potter's Sons and 
J. E. Potter were at the time insolvent, and J. E. Potter never had 
or believed he had any manner of authority to collect same, except 
for the purpose of remitting the same to the owner, therefore the de- 
posit to her crédit was unauthorized and wrongful, and neither said 
J. E. Potter nor said P. J. Potter's Sons acquired, or could hâve ac- 
quired, any title to said money, in any event. Even had he ail the au- 
thority claimed for him, both he and said firm, for the reasons indi- 
cated, had and held said money as a trust fund for the use and bene- 
fit of Ella H. Smith. 

Claimant proved her claim as a secured debt, both against the firm 
and against J. E. Potter individually, and asserted a right of priority 
of payment as against the gênerai creditors, upon the ground that they 
obtained the money as trustées for her, and held it therefore as a 
trustée for her benefit, and not as owners thereof; and, upon ex- 
ceptions being taken, the référée, upon a hearing before him, al- 
lowed the claim as a secured debt, and adjudged that it was entitled 
to préférence over the gênerai claims and debts against the estate 
of the bankrupts in the hands of E. E- Mottley, the trustée, and di- 
rected the trustée to make payment accordingly. The trustée has 
filed a pétition for a review of this ruling, and the arguments of 
counsel upon the questions involved hâve received careful considéra- 
tion, though our view of the case confines us to much narrower limits. 

The facts we hâve stated do not show any relationship of principal 
and agent between the claimant and the bankrupts. But they do show 
a very plain case of intentional or unintentional déception, by means 
of which the bankrupts most wrongfuHy obtained from the claimant 
a large sum of money. Still the transaction in its ultimate results 
did no more (unless viewed from the standpoint of the criminal 
laws) than create an indebtedness for money had and received. No 
well-founded claim to an actual or constructive lien upon the money 
paid into the bank by the claimant can, upon gênerai principles of 
equity, be advanced upon the facts disclosed by the record. 

Undoubtedly the claimant's demand is provable under section 63 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3447]), but the judgment of the référée giving 
to her the right to hâve it paid in full out of the assets, before the 
gênerai creditors can receive anything, must rest upon section 64b, 
which, so far as applicable to the question before us, provides: 

"That the court shall order the trustée to pay ail • * * (5) debts 
owlng to any person who by the laws of the states or the United States is en- 
titled to priority." 30 Stat. 563 [U. S. Coiup. St. 1001, p. 3448]. 
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Of course the phrase "laws of the states" thus used means that 
priorities must be déterminée! by the law of the particular state 
where the proceeding is pending, and not by the laws of ail the states 
at once. 

We know of no express statute or law of the United States wliich, 
per se, would authorize the priority adjudged by the référée, and if 
his ruling be proper it must find support upon some law of Kentucky. 
As we pointed out in Re Crow (D. C.) 116 Fed. 110, any law of 
Kentucky which may give a right to priority of payment remains 
in full force notwithstanding the enactment of the bankruptcy law. 
This is manifest from the provisions just quoted from section 64b. 
We are therefore brought to the considération of the law of Ken- 
tucky. 

We can hardly doubt that any priority of payment allowed under 
section 64b (5), so far as it is therein made to dépend upon the 
"law of the state," must be evidenced by some statutory provision 
or by a judicial rule so certainly established as to put it upon the 
level of a statutory enactment, and it is clearly incumbent upon the 
person who claims priority to show the existence of such law. We 
iiave found no judicially established rule in Kentucky which would 
support the priority adjudged by the référée in this instance, nor did 
he in his judgment or certificate refer to any cases adjudged by the 
Court of Appeals, nor has the learned counsel for the claimant cited 
us to any. Nor do we find any provision in the Kentucky Statutes 
which expressly applies to this exact class of cases, though but for 
the élément of the bankruptcy proceeding, which may possibly hâve 
nullified the assignment made April 31, 1905 (Randolph v. Scruggs, 
190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165), section 74, Ky. St. 
1903, might be décisive. It is as follows : 

"Every voluntary assignment made by a debtor to any person in trust 
for bis creditors shall be for the beneflt of ail the creditors of the assignor, 
in proportion to their respective claims, after the payment of the expenses 
of tbe trust ; except that property, or any part thereof, conveyed by the 
deed or assignment, and upon which there is a valid lien, shall be first ap- 
plied to the diseharge of the lien debt ; and if the property is not sufflcient 
to satisfy the lien, the lien créditer shall hâve the right to présent the re- 
raainder of his debt unsatisfied by the lien property as a claim against the 
esta te, and receive thereon his pro rata share of tbe assets in the same man- 
ner as creditors whose claims are not secured by a lien ; except that debts 
due by the assignor as guardian, committee, trustée of an express trust cre- 
ated by deed or will, or as Personal représentative, shall be paid In full be- 
fore the gênerai creditors receive anytbing." 

Section 1916 contains even broader language. It, however, is part 
of the chapter on "Fraudulent and Preferential Conveyances," and 
possibly may be limited to such cases. It is in this language: 

"In the distribution of the assets of any debtor, after the payment of the 
costs and expenses of the suit, the debts due as guardian, Personal repré- 
sentative and as trustée, if the trust be ereated by deed or will duly recorded 
in the proper clerk's office, shall hâve priority over debts due gênerai credit- 
ors, and property upon which there is a valid lien shall be first applied to 
the payment of the lien debt, and tbe remainder, if any, of the lien debt 
unsatisfied by the lien property may be presented as a daim against the es- 
tate, and the same pro rata paid thereou as upon other unpreferred debts," 
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Neither of thèse two sections in express terras relates to cases in 
"bankruptcy," but they certainly corne very close to doing so, and 
they unmistakably exhibit the gênerai public policy of the state as 
to the priorities. In each section priority is given only where the 
trust was created by deed or will, both of which instruments are re- 
quired by other sections to be recorded in the proper clerk's office. 

Equity and natural justice would usually place ail debts upon an 
equal footing, giving to none a préférence over the others. The 
bankruptcy act (section 674 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3449]), however, clearly recognizes the superior right accorded to 
those demands which are secured by mortgage, pledge, or other ex- 
press lien. Under the Kentucky Statutes of 1903, a mortgage or 
deed of trust creating an express trust must be recorded (section 
496). A vendor's lien must appear by recorded deed (section S358). 
The claims of wards against their guardians, and the debts due 
from executors and administrators (personal représentatives), are 
usually shown by the records of the courts having jurisdicticn of 
probate business, and it is doubtless the policy of the state, as mani- 
fested by the législation we hâve referred to, not to give a right to 
priority of payment to any demand, unless évidence of the obligation 
has been put upon record, whereby any person expecting to extend 
crédit, or who is asked to extend crédit, may before doing so know, 
or hâve an opportunity to know, the facts. 

Undoubtedly this claimant has a just demand against the bankrupts, 
but that is hardly the proposition before us. The question rather is: 
Has she a right to be paid in full before other equally meritorious 
creditors are paid any part of their debts? We find no statute or 
judicial rule which so provides in a case like this. 

It may not be out of place to remark that whatever éléments or 
phases of ;noral turpitude on the part of the bankrupts, or either of 
them, may hâve attended the création of their liabiHty to the claimant, 
at last only a debt was created. From the standpoint of the law 
this is ail, and every other creditor in this respect is in the same at- 
titude. Moral turpitude at the inception of an indebtedness does not 
intensif y it nor raise its grade to anything more than an obligation 
to pay. The création of the légal obligation is the ultimate resuit. 
Clearly the claimant in this instance has just cause for complaint 
as to some of the incidents attending the création of her debt. We 
might even grant that the bankrupt held the money as trustée of an 
express trust, as distinguished from a mère obligation to pay a debt, 
still we would not be able to find anything in the record which in 
the remotest degree indicated that the debt was due by the bankrupts 
or either of them under or by virtue of a trust "created by deed or 
will," which manifestly is the only sort of trust obligation given 
priority by the laws of the state. We hâve not found any other statute 
or law of Kentucky, nor hâve we found any statute of the United 
States, which otherwise gives a cestui que trust a right of priority in any 
case in any way resembling this. Cases may indeed be found where, in 
winding up insolvent national banks, persons who had had transac- 
tions with the bank shortly before its failure were repaid certain 
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sums in full, either because collections intrusted to the bank were 
not in fact made until after its failure, or updn other very spécial 
reasons; but it must be remembered that national banks are créations 
of Congress, and their winding up is elaborately provided for in 
the national banking act, while, as we hâve seen, we must proceed 
in thèse cases upon section 64b (5) of the bankruptcy law. Cer- 
tainly it is ordinarily true that debts one year, one month, or one 
week old are quite as sacred and quite as much entitled to be paid 
as debts only one day old, although the circumstances attending the 
création of the latter may be more exasperating or may appeal more 
to our feelings, our imagination, or our indignation. But, unless 
in most rare and unusual cases, ail unsecured debts not barred 
by limitation stand upon the same footing in the view of law and 
equity. 

There being no statute or judicial rule to justify it, the judgment 
of the référée must be reversed, and, upon the return of the matter 
to him, he is directed to disallow and reject the claim as a secured or 
preferred debt, and to allow it only as one of the gênerai or unse- 
cured debts against the bankrupts. 



WALDRON V. UNITED STATES et al. 

(Circuit Court, D. South Dakota. July 1, 1905.) 

No. 43. 

1. PtTBLic Lands — Pbivate Claimants — Pbiobity of Right. 

As between two claimants to public land It is the settled rule of ïaw 
that the flrst In time Is the flrst in right. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Public Lauds, § 

55.J 

2. Indians — Act Dividing Geeat Sioux Réservation — Constbuction. 

Act March 2, 1889, c. 405, 25 Stat. 892, providing for the cession of 
part of the Great Sioux Indian réservation in Dakota, whlch by its 
terms was required to be accepted and signed by at least three-fourtbs 
of the adult maie Indians occupying or interested in the same, is not 
to be construed as an ordinary statute, but was in effeet a treaty wlth 
the Sioux Nation and is to be construed wlth référence to the under- 
standing the Indians had of it at the time they accepted Its provisions. 
Whether or not a person is an Indian, within its meaning, and entitled 
to the beneflt of its provisions, is to be determined, not by the common 
law, but by the laws or usages of the tribe, by which the children of a 
marriage between a white man and an Indian woman take the status 
of their mother wlth respect to tribal rights and property, and, there 
having been a large number ot sueh mixed bloods who were recogniîîed 
members of the trlbes and who signed the treaty, neither they nor other 
members of their class can be excluded from its beneflts. 

3. Same — Action to Recoveb Allotment. 

In an action brought under Act Feb. 6, 1901, c. 217, 31 Stat. 760, whieh 
gives to a person in whole or in part of Indian blood or descent the 
right to bring such action to establish the right to an allotment of land 
by virtue of an act of Congress, which he elaims to have been unlaw- 
fully denied him, the décision of the Land Department, upon the ques- 
tion whether or not the plaintiiï when a person of mixed blood was 
reeognized as a member of the tribe entitled to the benefit of the act. 
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wDI not In ail cases be folloy\red, slnce in case of an adverse rullng such 
rule would leavé thé plaintlff without the remedy whicb It was the pur- 
pose of the statute to give him. 

4. Same — RiGHT TO Allotment— Membebship or Tbijbi!. 

Complainant was a woman of flve-slxteenths Sloux Indian blood on 
her mother's sîde and had been recognlzed as a member of a Sioux 
tribe since her blrth. On February 10, 1890, at the time of the taking 
effect of Act March 2, 1889, c. 405, 25 Stat. 892, by whieh a portion 
of the Great Sioux réservation was ceded to the govemment, she was 
residing with h^r husband and children on lands on the eeded part of 
such réservation. Withln a year thereafter she filed her élection to 
talie an allotment of such lands as permitted by section 13 of the act, 
but her clalm was rejected by the Land Department, on the ground 
that she was not an Indian, withln the meaning of the act, and a trust 
patent to the land was issued to another member of the tribe who had 
later settled thereon. Complainant and hèr children were enrolled on 
the eensus, annulty, per capita, and issue rolls of her tribe, and had 
received rations, annuities, and per capita payœeuts, the same as ail 
other Indians thereof, and two of her brothers slgned the acceptance 
of the act as members of such tribe. Held, that she was an Indian, 
withln the meaning of the act, and the head of a family, accordlng to 
the laws and usages of her 'tribe, her husband being a white man, and 
as such was entitled to the allotment and to a caucellatlon of the patent 
therefor issued to défendant 

Charles E. De Land (Bartlett Tripp, of counsel), for complainant. 
J. D. Elliott, U. S. Atty., and W. G. Porter, Asst U. S. Atty., 
for défendants. 

CARLAND, District Judge. The above action has been submitted 
on pleadings and proofs. From the pleadings and proofs the court 
finds the f ollowing facts : 

• (1) The complainant, Jane E. Waldron, in February, 1889, by the 
sélection of a building site located and, in July of the same year, 
went upon the land in controversy to réside ; said land being de- 
scribed as follows : The S. W. Y^ of section 38 ; the N. W. >4 of S. 
E. y^ fractional of section 28; the N. E. yi of S. E. yi fractional, 
section 28 ; the S. W. K of N. E. J4 fractional, section 38 ; the S. >4 
of N. W. î4, section 28; the N. E. ji of S, E. Va, section 29; and S. 
E. Va of N. E. %„ section 39— ail in township 5 N., Range 31, B. H. 
meridian, South Dakota. 

(3) The complainant established her résidence upon said land 
in the month of July, 1889, and hàs ever since resided thereon with 
her family, consisting of herself and her husband and children. At 
the time of the establishment of said résidence by complainant said 
land was a part, and within the limits of, the Sioux Indian réserva- 
tion in the then territory of Dakota, now South Dakota. That com- 
plainant established her résidence upon said land with the purpose 
and intention in good faith of claiming said land as an allotment, 
under the provisions of Act Cong. March 3, 1889, c. 405, 35 Stat. 888, 
was residing thereon February 10, 1890, and had resided upon said 
Sioux Indian Réservation since the year 1882. Said land is not in- 
cluded within the limits of eithef of the separate réservations es- 
tablished by said act of Congress. 
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(3) On February 10, 1890, complainant was entitled to receive, 
and was receiving, rations and annuities at Cheyenne River agency, 
S. D., and within one year after said lOth day of February, 1890, to 
wit, on or about the 5th day of September, 1890, said complainant 
filed for record wi,th the United States Indian agent at the Cheyenne 
River agency her élection to hâve the allotment of land to which she 
would otherwise be entitled on one of the separate réservations 
created by said act of Congress of March 3, 1889, upon the land 
hereinbefore in thèse findings described, and upon which complainant 
resided February 10, 1890. 

(4) Complainant and her children were enrolled on the census 
annuity per capita, and issue rolls of the Cheyenne Indian agency, 
and still are so enrolled as Indians belonging to said agency, and 
said complainant has received, since 1883, and her children, frojn 
time to time as they were born, rations, annuities, and per capita pay- 
ments in the same manner as ail other Indians entitled to receive ra- 
tions, annuities and per capita payments at said agency. 

(.3) Mary Van .Meter, the mother of the complainant, resided upon 
said Sioux Indian réservation from 1882 till her death, in July, 1894. 
Her sons John Van Meter, and Charles Luther Van Meter, her daugh- 
ters Viola Bentley and her children, Elvira Oaks and her children, and 
said Mary Van Meter herself, were and are, except those who are de- 
ceased, carried upon the census, annuity, and per capita rolls of the 
Cheyenne Indian agency as Indians, and hâve received and are re- 
ceiving rations, annuities and per capita payments, the same as al! 
other Indians under similar conditions, Plaintiff's mother's maiden 
name was Mary Aungie. She was of five-eights Indian blood. 
She was born at old Ft. George in the Sioux Indian country. Her 
Indian name was "Cici." Her father's name was Henry Aungit. 
Her mother's name was Mary Aungie. Complainant's grandmother 
on the maternai side was one-half Indian blood. When Arthur C. 
Van Meter married Mary Aungie she (Mary Aungie) was a m.em- 
ber of Crazy Bull's band of Yankton Sioux and lived at Sioux Point, 
near where the Sioux river empties into the Missouri river. Com- 
plainant's grandfather Aungie had three-fourths Indian blood. Com- 
plainant is five-sixteenths Sioux Indian. Her father was Arthur C. 
Van Meter, a white man. Complainant was born in 1861 at or near 
Vermilion. Complainant's grandfather Aungie's mother was a full 
blood Sioux Indian woman. Complainant's Indian name is "Sutasni.'' 
Complainant's mother's family first came to Sioux Point in 1855. 
Mary Aungie, mother of complainant, drew rations at the Yankton 
agency when it was established in 1859. 

(G) Complainant is, and was on February 10, 1890, an Indian, 
within the meaning of that word as used in section 13 of the act of 
Congress of March 8, 1889, and was on the date first mentioned a 
member of the Two Kettle Band of the Cheyenne Sioux, and as 
such Indian was the head of a family, consisting of herself, her 
husband, and children. There is, and always has beeij, a uniforra 
custom and law in force among the différent bands or tribes of the 
Sioux Nation of Indians to the effect that where a white man marries 
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an Indian woitian, a member of said tribe, the Indian woman be- 
comes and remains the head of the family and is the source from 
which ail annuities, ^er capita payments, and rations are derived for 
herself and family. That by this law and custom the right to tribal 
property is determined by the nationality or race of the Indian 
raother; the children of the marriage of a white man with an Indian 
woman taking the race or nationality of the mother, so far as the 
right to tribal property is concerned. That what is claimed to be 
the common-law rule, that the children take the race or nationality of 
the father, does not obtain among the Indians as to the offspring of 
a white man married to an Indian woman. This custom and law ■ 
among Indians has been uniformly recognized by the différent bands 
of the Sioux Indians and by the United States. That complainant 
joined the Two Kettle Band of Sioux Indians at the Cheyenne River 
agency, was recognized by said band and by the United States as a 
member thereof. Mary Van Meter, the mother of complainant, 
drew rations at the Yankton agency after its establishment in 1859. 
When she died in 1894 she was living upon land allotted to her on 
the Sioux Indian réservation in South Dakota, under the provisions 
of the act of Congress of March 2, 1889, and was recognized by the 
Two Kettle Band as an Indian of said tribe. Complainant is of part 
Indian blood and of Indian descent. Crazy BuU's mother and the 
mother of complainant were cousins. Crazy Bull was a chief of the 
Yanktonais and signed the treaty between the United States and 
the Yankton tribe of the Sioux Indians in 1858, at which time com- 
plainant's mother was a member of said tribe. 

(7) That whatever settlement was made by the défendant Black 
Tomahawk upon the land in controversy was subséquent to that of 
the complainant, and not in good faith, but in the interest of others. 

(8) Black Tomahawk was not residing upon the land in ques- 
tion on February 10, 1890. He was on that date a full blood Sioux 
Indian and was residing on other land at the date specified. He was 
receiving, and entitled to receive, rations and annuities at the Cheyenne 
River Indian agency. 

(9) The United States on March 28, 1899, issued and delivered ' 
to défendant Black Tomahawk a trust patent for the land in question, 
under the provisions of section 1-1 of the act of Congress of March 
2, 1889, in pursuance of an allotmeht of said land to said Indian 
purporting to hâve been made under the provisions of section 33 of 
said act On December 8, 1898, and approved by the Secretary of the 
Interior December 10, 1898. The United States has hitherto refused 
to allot said land to complainant and has authorized and requested 
said défendant Ira A. Hatch to remove said complainant therefrom 
by force. 

(9J'2) That the fact that an Indian child was born outside an In- 
dian réservation does not affect the right of the child to tribal 
property according to the laws and customs of the Sioux Nation. 

(10) Ail the material allégations of complainant's bill are true. 
The facts being found to be as above stated, it remains to be 

ascertained whether, as matter of law, complainant is entitled to 
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the relief prayed for. This action is brought under the provisions 
of Act. Feb. 6, 1901, c. 217, 31 Stat. 760. That law provides as 

f ollows : 

"That ail persons who are in whole or in part of Indian blood or de- 
seent who are entitled to an allotment of land under any allotment act or 
imder any grant made by Congress or who claim to bave been unlawfully 
denied or excluded from any allotment on any parcel of land to whieh 
they claim to be lawfully entitled by virtue of any act of Congress, may 
commence ànd prosecute or défend any action, suit, or proceeding in relation 
to their right thereto in the proper Circuit Court of the United States and 
said Circuit Courts are hereby given jurlsdiction to try and détermine any 
action, suit or proceeding arising within their respective jurlsdiction involv- 
ing the right of any person in whole or In part of Indian blood or descent 
to any allotment of land under any law or treaty." 

It was held in Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401, 34 Sup. 
Ct. 676, 48 L. Ed. 1039, that this act embraces a suit where the facts 
are as found in this case. Justice Peckham, at page 408 of 194 U. S., 
and page 678, of 24 Sup. Ct. (48 L. Ed. 1039), in delivering the 
opinion of the court, uses this language: 

"That this act embraces the case of a person situated as was the appellee 
at the commencement of the suit seems to us so plain as to require no fur- 
ther argument. It Is not in any way a rétrospective opération which is 
thus given to the act, except as it applies, by its language, to any one who 
was then (at the time of the passage of the act of 1894) entitled to an 
allotment She clalms that she was so entitled to an allotment of the land 
in question, and that it had been improperly allotted to défendant (appel- 
lant) and that the act permits her to assert her claim in the Circuit Court 
as against the appellant and to hâve it adjudged between them. We hâve no 
doubt she bas that right" 

Section 13 of Act Cong. March 2, 1889, c. 405, 25 Stat. 892, pro- 
vides : 

"That any Indian recelving and entitled to rations and annuities at 
either of the agencies mentioned in this act at the time the same shall take 
efCect, but residlng upon any portion of said Great Réservation not included 
in either of the separate réservations herein established may, at bis option, 
within one year from the time when this act shall take effect, * * • 
by reeording his élection wlth the proper agent at the agency at which he 
belongs, hâve the allotment to which he would otherwise be entitled on one 
of said separate réservations upon the land where such Indian may réside." 

Section 8 of the act gives 320 acres of land to each head of a 
family. Section 11 provides for the issuance pf patents for allotted 
lands. Section 16 provides that the acceptance of the provisions of 
said act by the Indians referred to therein should be in manner and 
form as required by the treaty concluded between the différent bands 
of the Sioux Nation of Indians and the United States, April 29, 1868, 
15 Stat. 639. Article 12 of said treaty provides: 

"No treaty for the cession of any portion or part of the réservation herein 
described which may be held in eommon shall be of any validity or force as 
against tlie said Indians, unless executed and signed by at least three- 
fourths of ail the adult maie Indians occupylng or interested in the same." 

Through commissioners appointed by the United States the pro- 
visions of the act of March 2, 1889, were accepted by the Sioux 
Nations of Indians, and the Président of the United States by proc- 
143 F.— 27 
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lamatîon fixed February 10, 1890, as the date on which saîd act should 
take effect. As between two claimants of public land, it has long 
been an established rule of law that the first in time is the first in 
right. Shepley v. Cowen, 91 U. S. 330, 23 L. Ed. 424; Wirth v. 
Branson, 98 U. S. 118, 25 L. Ed. 86; McCreery v. Haskell, 119 U. 
S. 327, 7 Sup. Ct. 176, 30 L. Ed. 408; Hy-yu-tse-kin v. Smith, 194 
U. S. 414, 34 Sup. Gt. 676, 48 L. Ed. 1039. The same rule must 
obtain in this case. It is not disputed but that complainant es- 
tablished her résidence upon the land prior to the défendant, and, if 
it is, the évidence clearly shows that such is the fact. From the 
décisions of the General Land Office it appears that the right of 
complainant to hâve the land allotted to her was denied solely for 
the reason that complainant was not an Indian, within the meaning of 
that terni as used in section 13 of the act of Congress of March 2, 
1889. As the court fînds in this case that complainant is an Indian, 
within the meaning of said act, it is proper that the law aiïecting this 
question be referred to in connection with the facts in the case. In 
the first place, it is necessary to keep in raind that the act of 
Congress of March 2, 1889, does not stand, for the purposes of con- 
struction and interprétation, as ordinary laws of Congress, so far as 
the Indians are concerned, for while it appears in form as an inde- 
pendent législative act of the government, it was and is a treaty or 
contract made by the United States and the Sioux Nation of Indians. 
The act was to hâve no force or eflfect unless the provisions thereof 
were accepted by the Sioux Nations of Indians in the manner provided 
by Article 12, of the treaty of 1868. The Indians were an ignorant 
and uncivilized race. They knew little or nothing of the terms 
of the law which they were to accept except what they were 
told by the commissioners who negotiated its acceptance. A man 
who can read cannot be heard to say that he tmderstood a con- 
tract to mean something dififerent than its terms imply ; but a man 
who cannot read, and signs a contract on the faith of what the other 
party to the contract tells him, stands in a very différent position. 
The commissioners of the United States stated to the Indians before 
obtaining their si^^i-natures that the law included mixed bloods as 
well as full bloods. It must be presumed that Congress knew when 
the law was submitted for acceptance that there were numerous 
mixed bloods living upon the réservation about to be divided and 
drawing rations at the différent agencies, and it cannot be presumed 
that thèse mixed bloods were intended to be deprived of their rights 
to tribal property by a law that, without their signature, would not 
hâve become effective for any purpose. Thèse observations are 
made for the purpose of showing that the law must be looked at as a 
contract and construed with référence to the understanding the In- 
dians had of the law at the time they accepted its provisions. Mixed 
bloods were accepted as going to make up the number of Indians 
necessary to accept the law, and John Van Meter and Charles L. 
Van Meter, brothers of complainant, signed the acceptance as rnem- 
bers of the Two Kettle Band at the Cheyenne agency, and they are 
referred to in the preamble and attestation clauses of said acceptance 
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as Indians. Senate Executive Document 51 Congress, p. 234, No. 
51. When this very case was before ihe Secretary of the Interior 
the advice of the then Attorney General of the United States, Mr. 
Olney, was asked as to the status of complainant as an Indian. 
Under date of February 9, 1894, in a letter addressed to the Secretary 
of the Interior, Mr. Olney used the foUowing language: 

"It will be noticed that the act under considération was dépendent for its 
validity upon the consent of the Indians (section 28). In other words, it 
was substantially a treaty with the Sioux Nation; acts in this form having 
talien the place of the ancient Indian treaty since the latter was prohibited 
by act of Congress in 1871. By the agreement conflrmed in this act the Sioux 
Nation gave up a large amount of territory, and the rights conferred on 
the nation or on individuals were !n considération thereof. Thp persons 
entitled to such rights, are the persons who, at the time of the agreement, 
constitutcd the Sioux Nation and were lawful members thereof. The ques- 
tion therefore whether any partieular person is or is not an Indian, within 
the meaning of this agreement, is to be determined in my opinion, not by 
the common law, but by the laws or usages of the tribe. See Western Cher- 
okee Indians v. United States, 27 Ct. 01. 1-54; ITnited States v. Old Set- 
tiers, 148 U. S. 427-429, 13 Sup. Ct. 6.50, 37 L. Ed. 509. As to thèse laws or 
usages I am not informed and am not qualifled to advise." Senate Ex. 
Doc. No. 59, p. 109, 53 Gong. 

This statement as to the proper construction of the act of March 3,, 
1889, is Sound and in entire harmony with the views of this court. 
In this proceeding the court has been informed as to the usages and 
customs of the différent tribes of the Sioux Nation, and has found 
as a fact that the common law does not obtain among said tribes, as 
to determining the race to which the children of a white man, mar- 
ried to an Indian woman, belong; but that, according to the usages 
and customs of said tribes, the children of a white man married to 
an Indian woman take the i-ace or nationality of the mother. 
Presumptively a person apparently of mixed blood, residing upon 
a réservation, drawing rations, and upon the rolls as an Indian, is in 
fact an Indian. Famous Smith V. United States, 151 U. S. 50, 14 Sup. 
Ct. 234, 38 L. Ed. 67. In Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 
44 L. Ed. 49, it was said by the Suprême Court: 

"In construing any treaty between the United States and an Indian tribe 
* * * the treaty must therefore be construed, not according to the tech- 
nical meaning of its words to learned lawyers, but in the sensé in which they 
would naturally be understood by the Indians." Sloan v. United States 
(C. C.) 118 Fed. 283. 

It is held in the case last cited that mixed bloods, who were recog- 
nized by the tribe as members thereof, and hâve been formally de- 
clared such by the tribe in council or the équivalent, may properly be 
given allotments. It is also said in the same case that, upon the ques- 
tion as to whether a person has been so recognized or not, the 
rulings of the Land Department will be followed. This ruie would 
deprive the complainant in this case of any remedy whatever under 
the provisions of Act Feb. 6, 1901, c. 217, 31 Stat. 760, and there- 
fore cannot be accepted as the true rule in ail cases. The United 
States hâve never, so far as législation is concerned, recognized the 
technical rule of the common law in référence to the children born 
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of a white father and an Indian mother. In 1897, Congress, in ihe 
Indian appropriation act of that year (Act June 7, 1897, c. 3, 30 
Stat. 90), declared: 

"That ail children, born of a marriage heretofore solemnized between a 
white man and an Indian woman by hlood and not by adoption, where said 
Indian woman is at thls time, or was at the time of her death, recognized 
by the trlbe, shall hâve the same rights and privilèges to the property of the 
tribe to whieh the mother belongs or belonged at the time of her death by 
blood, as any other member of the tribe, and no prior act of Congress shali 
be construed as to debar such child of such rights." 

See, also, opinion Atty. General Cushing, 7 Op. Atty. Gen. 46. 

In a letter of Commissioner Morgan to the Secretary of the In- 
terior dated April 14, 1890, relative to allotments under the act of 
March 3, 1889, now under considération, the Commissioner said: 

"In carrying out the provisions of the gênerai allotment act, Indian women 
married to white men, or to other persons not entitled to the bentfit of the 
act, are regarded as heads of familles and entitled to allotments as such. 
The same rule should govern In allotting land under the Sioux act" Senate 
Ex. Doc. No. 59, p. 115, 53 Cong. 

In Davison v. Gibson, 56 Fed. 445, 5 C. C. A. 545, the Circuit 
Court of Appeals of this circuit said: 

"It is common knowledge, of which the court should take judieial knowl- 
edge, that the domestic relations of the Indians of this country hâve never 
been regulated by the common law of England, and that that law is not 
adapted to the habits, customs, and manners of the Indians." 

The court has considered the cases cited by counsel for défendants 
wherein, upon certain facts, persons were held not to be Indians ; but 
thèse cases either seek to invoke what they say was the common law, 
or are in criminal proceedings. Thèse cases, so far as they seek to 
invoke the common law to the Indians, are not foUowed, for reasons 
herein stated, and, so far as they seek to construe criminal statutes, are 
inapplicable as there is a wide distinction to be made between the 
construction of a criminal statute and a contract between a tribe of 
Indians and the United States. 

Without going farther, the court is of the opinion that, under 
the facts found in this case and the évidence in the record, the com- 
plainant is entitled to a decree canceling the trust patent issued to 
Black Tomahawk, and decreeing that complainant is entitled to hâve 
the land in controversy allotted to her by the United States, under 
the provisions of the act of Congress of March 2, 1889. 
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In re HARR. 
(District Court, B. D. Missouri, N. D. February 10, 1906.) 

No. 96. 

1. Bankrtjptcy — Spécial Findings — Review. 

The flndings of facts by a spécial master in a bankruptcy proceeding, 
whUe not as conelusive as the flndings of a jury or trial judge sitting as 
a jury, are very persuasive, and will not be disturbed by the court If 
there is substantiel testimony to sustain them and they do not appear 
to be influeneed by any mistaken conclusions of law. 

[Ed. N»te.— For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 929 ; 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Same—Findings— Evidence. 

On an application for a bankrupt's discharge, évidence held to require 
a finding that the bankrupt obtained certain cattle on crédit from the 
seller on a materially false statement in writing made to the seller by the 
bankrupt for the purpose of obtaining the property on crédit. 

3. Same — DiscHAKQE — Pbopekty Feaudulently Obtained — Objections — Per- 

soNS Entitled to Make. 

Bankr. Act July 1, 1898, c. 541, § 14, subd. b, 30 Stat. 550 [U. S. Comp. 
St. 1!)01, p. 34271, as amended by Act Cong. Feb. 5, 1903, c. 487, § 4, 32 
Stat. 797 [U. S. Comp. St. Supp. 1905. p. 684], authorizes a bankrupt's 
discharge, unless (subd. 3) he bas obtained property on crédit from any 
person upon a materially false statement in writing made to such per- 
son l'or the purpose of obtaining such property on crédit. Held, that the 
right to oppose a discharge on such ground was not limited to the 
créditer defrauded, but might be properly pleaded by any créditer of the 
bankrupt. 

In Bankruptcy. 

To the pétition of the bankrupt for a diseharge objections were flled by 
certain creditors, which were referred to a spécial master to hear and take 
testimony and to report bis flndings of f act and conclusions of law. At the same 
tlme the claim of Wood Bros., one of the objecting creditors, was referred to 
the same spécial master to be determlned whether it should be allowed against 
the estatc. The questions raised by the spécifications of objections are as fol- 
lows: (1) That said bankrupt bas committed an offense punishable by im- 
prlsonment, in that he knowingly and fraudulently eoncealed from his trustée 
in bankruptcy certain Personal property in said spécifications enumerated. 
(2) That said bankrupt did make a false affldavit in relation to his bankruptcy 
proceedings, in that he failed to include, willfuUy, knowingly, fraudulently, 
corruptly. and falsely, ail of his property in the schedules flled in said bank- 
ruptcy proceedings by said bankrupt, a particular description of which said 
property is set out in the spécifications of objections. (3) That said bank- 
rupt had obtained property on crédit from Wood Bros, upon a materially false 
statement in writing made to them for the purpose of obtaining such property 
on crédit, a copy of which statement in writing alleged to hâve been made by 
the bankrupt is included in said spécifications of objections to the bankrupt's 
discharge. (4) That the said bankrupt within four months preceding the 
flling of his pétition in bankruptcy did transfer, conceal, or destroy his prop- 
erty, or permitted to be removed, destroyed, or eoncealed, his property with 
the intent to hinder, delay, or defraud his creditors, in that he failed to in- 
ventory a number of articles of personal property which are fully set out in 
the spécifications. The spécial master in a very elalwrate report found ail 
the issues in favor of the bankrupt, and recommended that the discharge be 
granted. Exceptions to the report were flled by the objecting creditors. 
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A. R. Smith, O. S. & G. M. Callihan, and T. L. & L. J. Montgomery, 
for objecting creditors. ■ 

Joseph S. Tall and F. L,. Schofield, for bankrupt. 

TRIEBER, District Judge* (after stating the facts). The findings 
of facts by a spécial master who attended the examination of the wit- 
nesses, thus giving him an opportunity of seeing them testify, while 
not as conclusive as the finding of facts by a jury or a trial judge sitting 
as a jury, are very persuasive, and if' there is substantial testimony 
to sustain his findings uninfluenced by any mistaken conclusions of 
law they will not be disturbed by the court hearing the cause on a 
transcript of the évidence without opportunities to see the witnesses, 
and thus to judge of their credibility in the same manner as was en- 
joyed-by the master. For thèse reasons the findings on the objections 
made by the spécial master on the first, second, and fourth spécifica- 
tions of objections and on the claim of Wood Bros, will not be dis- 
turbed, although the testimony is conflicting, and but for the findings of 
the spécial master the court might hâve reached différent conclusions. 

As to the third spécification, there is no substantial testimony to sus- 
tain the findings made by the spécial master. The undisputed testi- 
mony shows that on the 30th day of September, 1904, the bankrupt, 
for the purpose of purchasing 188 head of cattle, of the value of $3,- 
190.60, on a crédit of one year, made to Wood Bros, the statement m 
writing purporting to set out his financial condition. In this written 
statement he represented himself to be the owner of property worth 
several thousand dollars over and above ail his debts and liabilities. 
Three weeks thereafter, on the 22(1 day of October, 1904, he filed his 
pétition in bankruptcy, showing that he was hopelessly insolvent ; his 
liabilities exceeding his assets more than $10,000. Wood Bros., in re- 
lîance upon the statement made by the bankrupt, sold and delivered 
the cattle to him, and accepted his note payable one year after date, 
with 7 per cent, interest, with no other security than a mortgage on 
the cattle sold and delivered. That practical business men such as 
Wood Bros, appear to be would hâve made this sale but for the false 
représentations of Harr as to his financial condition is hardly to be 
believed. No experienced business man would sell any kind of prop- 
erty, especially property as perishable and fluctuating in value as 
cattle, on a crédit of a year without other security than the cattle itself, 
unless he had reason to believe that the purchaser was solvent, and, in 
case of a deficiency upon a foreclosure of the mortgage, whether that 
deficiency be caused by the death or loss of some of the cattle or a dé- 
préciation of the values, they could collect the balance of their claim out 
of other property of the debtor. If they looked to the cattle only for 
their security, why was the written statement of Harr's financial con- 
dition demanded? The remark of Mr. Houston, the crédit man of 
Wood Bros., that for their security they "relied mainly on the mortgage," 
which seems to hâve had a controlling influence on the findings made by 
the spécial master, proves nothing to the contrary . No doubt the mortgage 
was deemed the main security, but the court entertains no doubt what- 

'Bj' assignment from the Eastern District of Arliansas. 
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ever that had it not been for the belief that Harr was perfectly solvent, 
a belief justified by the written statement made by him to them, Wood 
Bros, would hâve refused to make the sale of the cattle, unless there 
would hâve been a cash payment made or security on other property 
given sufficient to protect them against any loss or dépréciation in vaine 
of the cattle, or any accident likely to happen within a year. The 
finding of the court is that the bankrupt obtained the cattle on a 
crédit from Wood Bros, upon a materially false statement in writing 
made to them by the .bankrupt for the purpose of obtaining the said 
property on crédit. This finding by the court and the spécial master's 
finding that the Wood Bros.' note had been fully paid off before the 
proceedings in bankruptcy were instituted, and for this reason they are 
not "a party in interest," which finding of the master is sustained by 
substantial évidence, and for this reason approved by the court, leaves 
but one question of law to be determined : 

"Does the faet that property was obtained by a bankrupt on crédit a short 
time before the proceedings in banlcruptcy were begun upon false stateinents 
made in writing, for the purpose of obtaining sueh property on crédit, pre- 
vent the granting of a discharge, although the debt had been satisfled before 
the proceedings in bankruptcy were instituted. nnd can any créditer other 
tlian the one defrauded plead that fact in opposition to the granting of the 
discharge?" 

The provision of the amendment of 1903 applicable to this ques- 
tion is: 

"Obtained property on crédit from any person upon a materially false state- 
ment in writing made to sueh person for the purpose of obtaining such prop- 
erty on crédit." 

In none of the previous bankruptcy acts, nor in any of the English 
bankruptcy acts, is any similar provision found. As the objections 
to the discharge were filed not only by Wood Bros., but aiso by the 
Clark County Savings Bank, which is an undisputed creditor, the 
application for the discharge, after eliminating Wood Bros., is opposed 
by "a party in interest" within the meaning of section 14b of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427]). In re Frice (D. C.) 96 Fed. 611. 

The main question involved in this proceeding seems never to hâve 
been passed on by any court whose décision bas been reported. The cases 
cited by counsel in Re Allendorf (D. C.) 129 Fed. 981, and in Re 
Levey (D. C.) 133 Fed. 572, hâve no bearing whatever on this ques- 
tion. In Re Allendorf the court found that the property had not been 
obtained on the false représentations made by the bankrupt more than 
eight months prior to the purchase of the goods, and in Re Levey 
the points decided were that spécifications of objections to a discharge 
can only be filed by a party in interest, and one not shown to be a 
creditor shotild state the facts showing how and why he is a party in 
interest, and it was further held that the trustée in bankruptcy, so 
long as the estate is uns'ettled and he is claiming and seeking to re- 
cover property from the bankrupt alleged to belong to the estate, is 
"a party in interest" within the meaning of section 14 of the bankrupt 
act, and may oppose the discharge. It will be noticed that the language 



424 143 FBDEEAL EEPOEÏEE. 

used in the amendaient of 1903 to section 14b of the act (Act Feb. 5, 
1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 684] ) 
is "obtained property on crédit from any person," etc. 

To sustain the contention of the learned counsel for the bankrupt, 
the court would hâve to interpolate after the word "person" the fol- 
lowing: "Who is a creditor of the bankrupt at the time of his ad- 
judication" — or add the proviso, "That the bankrupt estate was in- 
juriously afïected thereby." This is not permissible; courts cannot 
legislate under our system of government. They can only enforce or 
construe the laws as enacted by the législative department. One of 
the main objects of the bankruptcy act is to protect unfortunate, but 
honest, debtors. Fraudulent debtors are not intended to be protected, 
nor to escape payment of their just liabilities. The bankruptcy act as 
originally passed did not contain this provision. No doubt the ex- 
périence after the enactment of the original bankruptcy act in 1898 
caused Congress to make this amendment in order to prevent bankrupts 
to obtain property on crédit upon false représentations from enjoying 
the benefits of the act and receiving a discharge from their liabilities. 
When the intention of the lawmakers is clear, the duty of the courts 
is to carry it into efifect. 

The fifth exception of the objecting creditor s to the findings and 
conclusions of the spécial master will be sustained; the others over- 
ruled. 



WOOD V. UNITED STATES FIDBLITY & GUARANTY CX). 

(District Court, D. Massacliusetts. July 29, 1905.) 

No. 1,651. 

1. INDEMNITY — CONTRACT — CONSTBTJCTION. 

Wliere an agreement indemnifying a eontractor's surety provided tliat, 
In tlie event of tlie eontractor's being unable to complète the contract, the 
contracter thereby assigned such "plant" as the contractor then owued or 
had upon the work to the surety, the term "plant" was sufflcient to in- 
clude lumber and other materials intended for use in the building in pro- 
cess of érection, together with horses, carts, and harnesses used in con- 
nection wlth the work. 

2. Bankrxiptcy — Ceeditobs — Unliquidatbd Demands. 

Where an agreement Indemnifying a eontractor's surety assigned to 
the latter ail the eontractor's plant in the event of the eontractor's being 
unable to complète the contract, and the contractor subsequently aban- 
doned the contract, and was deelared a bankrupt, the surety became a 
creditor of the bankrupt from the date of the latter's abandonment of 
the contract, within Bankr. Act July 1, 1898, § 60, 30 Stat. 562, c. 541 
[D. S. Comp. St. 1901, p. 3445], providing for the avoidance of préférences 
to creditors, though the amount of the surety's clalm depended on con- 
tlngencies, and was not liquidated. 

3. Same — Amount or Claim — Détermination. 

Where an agreement indemnifying a eontractor's surety, containing an 
assignment of the eontractor's plant on the work in case the contractor 
should be unable to carry out the contract, was executed more than four 
months before the contractor became a bankrupt, and when he was sol- 
vent, the amount of the surety's claim against the bankrupt was not the 
amount that the latter might bave paid by reason of its liability on the 



WOOD V. UNITED STATES FIDELITY & GUAEANTT CO. 425 

bonds, independent from the plant so assigned, but was the amount of the 
loss it might sustaln In completlng the contract, with such aid as It might 
gain by taking and using the plant so assigned. 

4. SaME PfiEEERENCES. 

Where a contracter, more than four months before becoming a bankrupt, 
and while solvent, executed an agreement indemnifying his surety, con- 
taining an assigument of the contractor's plant in case he should be un- 
able to complète the contract, the exercise of the right thereby aequired 
by the surety within four months of the bankruptcy proceedings, and 
with knowledge that the contracter was then insolvent, did not constitute 
a préférence in its favor. 

6. INDEMNITY CONTBACT CONSTRUCTION. 

A contractor's Indemnity agreement provided that î( the contracter 
was unable to complète the contract, Le assigned to the surety such plant 
as the contracter owned or might bave upon the work. Beld, that the 
surety's right to the property depended on the facts existing when the 
right was given, and not on the facts existing when possession was takeii, 
and hence it was immaterial that the property taken by the surety was 
aequired by the contracter after the exécution of the indemnity agree- 
ment. 

Leslie K. Storrs, for plaintiff. 
Elder & Whitman, for défendant. 

DODGE, District Judge. The plaintifï is trustée in bankruptcy of 
Charles King, adjudicated a bankrupt January 35, 1904 on an involun- 
tary pétition against him in this Court, filed September 19, 1903. He 
brings this suit to recover for certain building materials, horses, ve- 
hicles and harnesses taken by the défendant on or about August 26, 
1903, at Diamond Island in Portland Harbor, Me. It is alleged that 
the property taken was King's property at the time, and that it was 
taken under circumstances which made the taking a préférence void- 
able by the trustée in bankruptcy under section 60a and 60b of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]). On December 13, 1904 the case was referred bv 
consent to an auditor, upon whose report filed April 13, 1904, trial bas 
now been had before the court without a jury. The findings of the 
auditor are in great part undisputed, and his undisputed findings are 
sufficient for the décision of the case. They will be referred to as oc- 
casion may require without restating them at length. 

The following provisions of the indemnity agreement set forth in 
the auditor's report are relied on by the défendant as establishing its 
right to take the property under the circumstances found; and as pre- 
venting such taking from being considered a préférence: 

"We do further agrée, in the event of our being unable to complète or carry 
on the aforesaid contract, to assign, and we do hereby assign such plant as 
we may own or hâve upon said work to the said United States Fideiity & 
Guaranty Company." 

1. The plaintifï contends that the property taken has been errone- 
ously held by the auditor to be properly included in the term "plant." 
The auditor's findings describe the property as consisting of — 

"Lumber, the greater pnrt of it eut niul T-eidv to go into the building, bricks, 
lime, cernent, structuriil iroii for tliis r-o'itrirt, stone, window frames, a small 
!)mount of paint and i)ainters' stoL-k, flue lining, nails, some in full kegs and 
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Bome in kegs whlch had been opened and from which a part had been used, 
and certain horses, carts and harnesses." 

King's contract for the performance of which the défendant be- 
came surety, was to construct certain buildings at Ft. McKinley, on 
Diamond Island above referred to. The property above described 
was what he had brought to the island to be used in the contract work. 
I see no reason to doubt that it was such property as the parties to the 
indemnity agreement intended to include by the words "such plant as 
we may use or hâve upon said work," or that it would naturally and 
properly fall within the meaning of those words, and I agrée with the 
auditor that the property taken was part of the plant upon said work. 

2. When King gave up the performance of the work he had con- 
tracted to do, he committed a breach of the condition of the bonds 
whereon the défendant was his surety and thereby incurred a liability 
to the défendant founded upon the indemnity agreement. The amount 
of that liability may not then hâve been fixed nor capable of being then 
fixed and it may hâve been depended to some extent upon contingen- 
cies, but the défendant seems to me to hâve then acquired a claim 
provable though not liquidated, and such as makes it a créditer with- 
in the meaning of section 60. In the bankruptcy proceedings begun 
against King on September 19, 1903, the défendant appeared to oppose 
the bankrupt's discharge as a creditor, and "if a creditor on September 
19th it was a creditor on August 26, 1903. Upon this point my con- 
clusion is opposed to the finding made by the auditor. 

3. If however the défendant was a creditor, the amount of its claim 
can only be ascertained according to the provisions of the indemnity 
agreement. This agreement, as the auditor finds, was entered into 
more than four months before the bankruptcy and when, so far as ap- 
pears, King was solvent. The provisions above quoted from it which 
gave the défendant the right to take such plant as King might then own 
or hâve upon the work, in case of failure on his part to carry the work 
forward, can only hâve been intended, like the other provisions giving 
the défendant the right to continue and complète the work itself, to 
enable it to minimize its loss if subjected to actual liability as surety 
upon King's bonds. Ail the above agreements upon King's part 
entered, as well as the premium paid by him, into the considération 
for which it had become his surety on those bonds. His liability to 
the défendant is to be ascertained, therefore, upon the basis established 
by those agreements, and was not that amount which it might hâve to 
pay by reason of its liabiHty on King's bonds independently of and 
without benefit from the plant which he had given it the right to take 
and use ; but the amount of such loss as it might sustain in completing 
thé contract with such aid and assistance therein as it might gain by 
taking and using the plant in question. Of its claim against King so 
ascertained, it cannot of course be said that the défendant was enabled, 
by taking and using thé plant, to obtain a greater percentage than that 
obtained upon their claims by other creditors of the same class, in 
,the distribution to be effected through the bankruptcy proceedings. 
!■ 4. If the above construction of the indemnity agreement is sound, 
the assignment of the plant to the défendant for which it provides is 
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to be regardée! as a bona fide agreement, upon sufficient considération, 
more than four months before King's bankruptcy, for the transfer 
upon a certain contingency of a specified portion of his property, and 
as sufficient to give the défendant, upon the happening of the contin- 
gency, a valid claim to the property. The exercise by the défendant of 
the right to take it thus acquired, though within four months of the 
bankruptcy, and notwithstanding its knowledge, whether actual or 
imputed, that King was then insolvent, did not bring about a préfér- 
ence in its favor. See Lowell, Bankruptcy, § 86, p. 67; In re Jackson 
Iron Mfg. Co., Fed. Cas. No. 7,153. King's consent to the taking, 
or that of the common-law assignées, in whom the title to ail his prop- 
erty was then vested, so far as he could vest it in them, was, therefore, a 
consent to what they could not lawfully oppose. The auditor fînds 
that it was given in the belief that tlie défendant was lawfully entitled 
to the property, and that neither he nor they or the défendant believed 
or had reasonable cause to believe that any préférence was intended. 
According to the view of the matter above taken thèse findings must be 
approved. There is nothing to show any fraudulent intent on the part 
of King or the défendant toward other creditors, so far as the taking 
is concerned, or to show any intent other than to carry into effect the 
right given by the indemnity agreement. 

5. The auditor fiinds that at the time the indemnity agreement was 
executed, King had not begun the contract work and that no part of 
the plant or material taken was then at Ft. McKinley. It does not 
appear when the plant or material taken was acquired by King 
nor when it was taken to Ft. McKinley. Assuming that it was ail 
acquired by King after the exécution of the indemnity agreement, the 
defendant's claim to it when it was taken was, in my opinion, none 
the less valid. The defendant's right to the property is still, as in 
Thompson v. Fairbanks, 196 U. S. 517, 35 Sup. Ct. 306, 49 L. Ed. 577. 
and Humphrey v. Tatman, 198 U. S. 91, 35 Sup. Ct. 567, 49 h. Ed. 
956, to be judged not by the state of facts existing when possession 
was taken but by the state of facts existing when the right was given. 
Since possession was taken before the bankruptcy, the défendant, upon 
taking possession, held the property by a title relating back to the 
time when its right was acquired, at which time, so far as appears, 
there was nothing to prevent King from giving it such a right, and by 
a title which is good against the trustée in bankruptcy. 

I find, therefore, that no préférence is established, and judgment will 
be for the défendant. 
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In re MONTAGUB. 

(Blstrlct Court, E. D. Virginia. July 5, 1905.) 

BANiœXJPTCT — VOIDABLE Pbefekence — Failuee to Rbcoed Biix of Sajsbs. 

A bankrupt a year or more prior to his bankruptcy made a blU of sale 
to hls father, to whom he was Indebted, for a steam launch to be deliv- 
ered about three months thereafter. It was so delivered, but the blll 
of sale was not recorded untU shortly before thé pétition In voluntary 
bankruptcy was flied, when the father kuew It was In contemplation and 
when the bankrupt was insolvent Held, that under Code Va. 1904, 
§ 2465, whlch provides that a blll of sale for property, possession of 
whlch is allowed to remain wlth the grantor, shall be vold as to creditors 
"untll and except from the time" It Is recorded, the blll of sale dld not 
take efCect as a transier until it was recorded, and that.such transfer con- 
stituted a voidable préférence under Bankr. Act 1898, § 60a and b (July 
1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. .^45]). as amended 
in 1903 (Act Feb. 5, 1903, c. 487, 32 Stat. 799 [U. S. Comp. St. Supp. 
1905, p. 689]). 

In Bankruptcy. On report of spécial commissioner. 

The folio wing is the report of Spécial Master Claude M. Dean: 

On July 8, 1002, H. St. A. Montagne, the bankrupt, purchased from L. W. 
Harris a certain steam launch, known as the "Ruby," for the sum of $320.80. 
and paid for the same on that day as shown by the bill of sale flled before 
me and marked, as "Exhibit H. M. No. 3." At the time of this sale the launch 
was in the Westhampton Lake, in Henrlco county. Va. By blll of sale, dated 
July 12, 1902, but not acknowledged untll February 2, 1904, and recorded on 
that day in the clerk's office of King William county, Va., H. St A. Montagne, 
the bankrupt, sold the sald launch to his father, J. W. Montague, for the 
sum of $153.41 (being the amouut he was indebted to his father), and for the 
turther considération that the launch was to remain in bis possession and he 
was to bave the use of the same untll October 1, 1902. The launch was used 
•by him as a pleasure boat for hire on the Réservoir Lake, to which place it 
was removed from Westhampton Lake during the early part of August, 1902. 
J. W. Montague, the vendee, took possession of the latinch during the early 
part of October, 1902, and had the same removed to his landing on the 
Pamunkey river, in Klng William county, A'a., and the launch has so re- 
malned in his possession ever since, being used as a pleasure boat for huntlng 
parties, and for the purposes of hauling freight. At the time of the sale, 
delivery, and removal of the boat from the Réservoir Lake, H. St. A. Montague 
resided In Richmond, Va., but soon thereafter returned to his father's home 
to live, and the launch has since been used and run by him and auother man. 

H. St. A. Montague, the bankrupt, on July 28, 1902, Indorsed certain notes 
given by one W. W. Edwards to L. W, Harris. The notes not being paid 
when they became due, the sald Harris sued the said Montague in the spring 
of 1904 on thèse notes, and on April 8, 1904, recovered judgment against him 
for the sum of $251. The bill of sale, dated July 12, 1902, from H. St. A. Mon- 
tague to J. W. Montague, , was acknowledged and recorded in the clerk's office 
of King William county. Va., on February 2, 1904. 

The bill of sale is as follows : "Palis, Va., July 12, 1902. I bave this day 
sold to J. W. Montague, the steam launch known as 'Ruby' for the sum of 
one hundred and flfty three *i/ioo dollars, the launch to be delivered Oct. Ist. 
1902. Received payment In full. H. St. A. Montague." 

J. W. Montague testified that his son had stated to him before he had 
the bill of sale recorded that, if Harris's suit went against him (the bankrupt), 
he would go into bankruptcy. And H. St. A. Montague testifled to the same 
efCect. 

On April 20, 1904, H. St. A. Montague filed his pétition in bankruptcy. 

Tlie law applicable : Code Va. 1904, § 2465 : "Every such contract in writ- 
Ing * • * and every bill of sale or contract for the sale of goods and 
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chattels when the possession Is allowed to remaln with the grantor (and any 
such bill of sale or contract shall be In writing and signed by the vendor), 
shall be void as to subséquent purchasers for valuable considération without 
notice, and creditors until and except from the time that it is duly admitted 
to record in the county or corporation wherein the property embraced in 
such contract, deed, or bill of sale may be. * * * Section 60, cls. "a," 
"b," Bankr. Aet July 1, '1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, 
p. 3445], as amended by act Feb. 5, 1903, c. 487, § 13, 32 Stat 799 [U. S. 
Comp. St. Supp. 1905, p. 689], printed in Loveland on Baniiruptcy (2d. Ed.), p. 
1157. 

Had not the bill of sale of July 12, 1902, contalned me clause that the i)os- 
session of the launeh was to remain with the vendor until October 1, 1902. I 
would hâve been inelined to hâve heid that the transaction was a bona fide 
one; that the delivery of the launeh during the month of October, 1902, to 
the vendee was équivalent to the recordation of the bill of sale, and that 
vendee had a good and valid title to the launeh. But as the bill of sale dis- 
closes upon Its face that the launeh was to remain in the possession of the 
vendor until October 1, 1902, and the vendee, for reasons known to himself, 
not having recorded the same until February 2, 1904, I am constrained to 
hold that under section 2465 of the Code of Virginia the title to the lainich 
did not pass to the vendee until the date of the recordation of the bill of 
sale, viz., February 2, 1904. 

'J hough a préférence of creditors by a transfer or assignment of property by 
au insoivent may sometimes be unjust to the other creditors, it was not for- 
bidden by the common law, and is not forbidden by many of the states. Yet, 
it is, however, made invalid by the baniiruptcy act provided three things 
occur, viz.: (1) At the time of the transfer the bankrupt must be insoivent. 
(2) The transfer must be made within four months before the filing of the 
pétition. (3) The person to be benefited must hâve had reasonable cause 
to believe that it was intended thereby to give a préférence. Loveland on 
Bankruptcy (2d Ed.) 387, and cases cited. But in order that a transfer 
shall constitute a préférence whieh may be avoided, whatever the manuer of 
transferring it may be, and in order to set aside a sale on the ground that it 
is a préférence, four éléments are necessary and four things must occur, 
viz.: (1) The transfer must be made from an insoivent person to a créditer. 
(2) The transfer must hâve been made within four months before fll'ng a 
pétition in bankruptcy, «or after filing the pétition and before adjudication. 
'3) The person receivlng it or to be benefited thereby, or his agent acting 
thwein, must hâve had reasonable cause to believe that it was intended 
thereby to give a préférence. (4) The effect of such transfer must ,be to 
enable any one of his creditors to obtain a greater percentage than any other 
of such creditors of the same elass. Loveland on Bankruptcy (2d Ed.) pp. 
572. 589 ; Sebring v. Wellington, 6 Am. Bankr. Eep. 671, 71 N. Y. Supp. 788 ; 
In re Dundas, 7 Am. Bankr. Rep. 129, 111 Fed. 500. If any of thèse élé- 
ments are wanting, the préférence cannot be set aside, if otherwlse valid 
under the state law. 

Now, hâve the four éléments and necessary things occurred to constitute a 
préférence? And, if so, hâve the three necessary things occurred to invaii- 
date the transfer of the launeh under the bankrupt law? I am elearly of 
the opinion that they hâve ; for it is virtually conceded that the bankrupt was 
insoivent on the date of the recordation of the bill of sale, and, if it were 
denied, his schedule of debts filed in his pétition would show that he was. 
And holding, as I do, that the title to the launeh did not pass to the vendee 
until February 2, 1904, the transfer certainly took place within four months 
of the time the bankrupt flled his pétition. The testimony of J. W. Montagne, 
the vendee, on page 10, and that of the bankrupt, on pages 12 and 13, of the 
testimony taken before me, in which it is stated that the bankrupt infornied 
his father that if the Harris suit went against him he would hâve to go into 
bankruptcy, elearly discloses to my mind that the vendee had a reasonable 
cause to believe that the said transfer was intended and did give him a 
préférence, and it surely cannot be denied that the transfer of the launeh 
certainly enabled J. W. Montague, one of the bankrupt's creditors, to obtain 
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a greater percentage of hls debt than any other of such credltors of the same 
class. 

Sueh being my conclusions, I am led to the opinion that the trustée may 
recover the launch or its value from the vendee, J. W. Montague, and that 
this court can, under section 60b of the banlsrupt act, as aniended, order such 
a recovery by the trustée. Loveland on Banliruptcy (2d Ed.) p. 607. Collier 
on Banliruptcy (4th Ed.) p. 251. In reachlng the above opinion, I hâve gone- 
over ail the testlmony of the witnessea very carefuily, given the arguments 
of the respective counsel the utmost considération, and examined Into many 
authoritles. 

Isaac Diggs, for L,. W. Harris, creditor, and the trustée. 

Ordway PuUer, for the bankrupt and J. W. Montague, the vendee. 

WADDILL, District Judge. The ruling of the spécial master as 
set forth in the foregoing report is approved, and his opinion is adopted 
as that of the court. Let decree be entered accordingly. 



MILLS V. CITY OF CHICAGO et al. 
(Circuit Court, N. D. Illinois, N. D. February 23, 1906.) 

COTJETS — JUEISDICTION OF FedeEAL COURTS — STOCKHOLDEE'S SUIT. 

To establish the claiin that a suit brought in a fédéral court by a non- 
resident stockholder in a local corporation against the corporation and 
a clty to enjoin the enforcement of an ordinance of the city is colluslve 
and a fraud on the jurisdiction of the court, It Is not sufflcient that the 
Company would be benefited by the success of the complainant, which is the 
theory upon which ail suits are brought, nor that its offlcers express 
a désire for his success, nor that his counsel represented the company 
In a prior suit brought by it in the same behalf ; but an agreement be- 
tween complainant and the company, pursuant to which the suit was 
brought, must be shown either directly or Inferentially. 

In Equity. On final hearing. 

For former opinion, see 137 Fed. 731. 

William D. Guthrie and I. K. Boyesen, for complainant. 

James Hamilton Lewis, Corp. Counsel, Henry M. Ashton, and David 
K. Tone, for défendant city of Chicago. 

James F. Meagher, for défendant People's Cas Light & Coke Com- 
pany. 

GEOSSCUP, Circuit Judge. The bill is by a citizen of California, 
a stockholder of the People's Gas Light & Coke Company, suing in 
behalf of himself and other stockholders of the company similarly 
situated, against the city of Chicago and the gas company, citizens of 
Illinois; the object of the bill being to restrain the city from enfor- 
cing an ordinance forbidding manufacturers of gas frçm demanding 
or collecting from consumers of gas, more than seventy-five cents per 
thousand cubic feet, and attaching a penalty of from twenty-five to 
two hundred dollars for each violation thereof. The bill allèges that 
the ordinance is invalid, in that it impairs the obligation of a con- 
tract between the city and the company; and in that the council was 
without power from the state to pass a rate régulation ordinance. 
The bill also charges that notwithstanding the demand of complaia- 
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ant that the Company institute, at the earliest practical moment, a suit 
against the city to prevent the enforcement of the ordinance — a for- 
mer suit by the company, then pending on appeal in the Suprême 
Court, having been dismissed in the Circuit Court of the United 
States for want of jurisdiction — the company refused to institute such 
suit, giving as its reason that the institution of a new suit at that 
time, would excite public préjudice, which it was deemed of impor- 
tance to avoid. 

On demurrer to tlie bill, and motion for injunction, the court held 
that the bill exhibited a case wherein a stockholder might sue, the 
company declining to sue; and that the ordinance complained of was 
invalid for want of power in the city council from the state to regulate 
rates. Accordingly an injunction was issued. Thereupon the plea 
was interposed that the suit was collusive — that the stockholder had 
not brought his suit in good faith, to enforce his rights, and those of 
the other stockholders, but had brought it because of a collusive un- 
derstanding between him and the gas company, based on the fact that 
by reason of his citizenship in the state of California, a suit by him 
would lie in the United States courts, while a suit by the company 
would hâve been cognizable only in the state courts. 

The considérations chiefly relied upon by the city in support of 
its contention are, that after the decree against the companj by the 
United States Circuit Court had been affirmed by the Suprême Court, 
the ofificers of the company openly expressed their désire to see the com- 
plainant in this. suit succeed ; that counsel for the complainant in this 
case is the counsel who argued the company's case in the Suprême 
Court; that Mr. Brady, one of the stockholders and directors of the 
company, contributed to the complainant five thousand dollars toward 
the complainant's expenses in this suit ; that the complainant on his ex- 
amination, admitted that the suit was brought to confer jurisdiction on 
the United States court; and, generally, that the suit is in the inter- 
est of the gas company. 

To sustain the charge of collusion, the évidence must show, either 
directly or inferentially, that there has been some agreement or un- 
derstanding between the company and the complainant that the suit 
should be Ijrought — that Mills was not acting for himself and the 
other stockholders alone, but was a channel through whom the com- 
pany, with his acquiescence, was reaching out for a footing in the 
United States courts. Was this the state of things between Mills 
ind the company at the time the suit was brought? 

The fact that the company is beneficially interested in Mills' success, 
and was, as things bave transpired, beneficially interested from the be- 
ginning, is not alone sufficient to show this understanding. A stock- 
holder's suit, the company having refused, is always based upon the 
assumption that the company is interested, and ought, because of that 
interest in its own name, to hâve brought the suit. 

The fact that the same counsel was employed by the company in 
its suit, and by Mills in his, is not alone sufficient to show collusion. 
Mr. Guthrie was not of counsel for the company when the Mills 
sait was brought, and it may very well hâve transpired that the de- 
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sire of the company to employ him in the argument before the Su- 
prême Court arose after the Mills suit had been brought. Nor is 
it to be held that because tvvo clients employ the same counsel res- 
pecting the same gênerai end, they are in agreement or collusion as to 
the means of bringing about the end. 

The testimony relating to Mills' admissions is inconclusive. It im- 
presses one upon reading it, rather as a misunderstanding of the ques- 
tion put, than as an admission of any agreement between Mills and 
the company, .or any motive on his part, other than the lawful motive 
of bringing his suit in the court in which, under the Constitution and 
laws of the United States, he is entitled to hâve it determined. 

The évidence that the company, its ofiicers and stockholders now 
openly wish Mills to succeed is not alone sufficient. Since the Mills 
suit was brought, the company's suit had been heard and affirmed 
by the Suprême Court of the United States. The company is with- 
out hope now of any relief through that suit. But that does not 
prove that at the time the Mills suit was brought, the company did 
not reasonably believe that the decree of the circuit court of the 
United States dismissing the bill would be reversed ; and that the sup- 
plemental litigation demanded by Mills was unwise. The situation 
is changed; and with change of situation there naturally comes a 
change of views— a change that in no respect alters the fact of what 
the views were before the situation changed. 

True, a chain of circumstances, each of which alone is insufficient 
to establish a given contention, may, together, indisputably prove that 
contention. But circumstantial évidence, to be conclusive from the 
mère fact of cumulation, must lead the judgment to this conclusion : 
That, ail the circumstances considered, there is no explanation for their 
existence except upon the existence of the fact sought to be proven. 
That condition of things does not exist hère. Ail the circumstances con- 
sidered, I can reasonably believe that Mills brought this suit, not under 
an agreement with the company, but contrary to what the company then 
regarded to be its true interest ; and that the bringing of the suit in the 
United States court was not because it was so planned beween Mills 
and the company, but because Mills, being entitled as a stockholder 
to bring his suit in some court having jurisdiction of the subject mat- 
ter, chose that court, that under the Constitution and laws of the 
United States, was especially opened to the détermination of suits- 
between parties, one of whom was a résident of the state where the 
suit must be brought, and the other a stranger. 

Decree may be entered finding the issues in favor of the complain- 
ant and for an injunction as prayed. 
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WILDER et al. T. UNITED STATES. 
(Circuit Court of Appeals, Fourtli Circuit. February 6, 1906.) 

No. 559. 

1. Cbiminai, IiAW — Writ of Ekroe— Mattebs Reviewable. 

An appellate court cannot review the ruling of a trial court In re- 
fusing to entertain a plea in abatement tendered by a défendant in a 
criminal case after a demurrer had been overruled and at a term 
succeeding ttie one at wliich défendant had entered a plea of not gulity ; 
there being nothing in the record to excuse the delay or to show that 
the court abused its discrétion. 

2. CoNSPiBACT— Offense aqainst United States— Obstbuctinq Due Admin- 

istration OF Justice. 

A conspiracy to corruptly obstruct and impede the due administra- 
tion of justice in a court of the United States in a civil action between 
private parties, in violation of Rev. St. §5399 [U. S. Comp. St. 1901, 
p. 3656], Is a conspiracy to commit an offense against the United 
States within the meaning of Rev. St. §5440 [U. S. Comp. St 1901, p. 
3676], and is indictable thereunder. 

3. Obsïeucting Justice— Eléments of Offense— Fédéral Statute. 

In Rev. St. § 5399 [U. S. Comp. St. 1901, p. 3656], making It a crim- 
inal offense, Inter alia, to corruptly or by threats or force "obstruct 
or impede, or endeavor to obstruct or Impede the due administration 
of justice" in any court of the United States, the words "due admin- 
istration of justice" import a free and fair opportunlty to every litl- 
gant in a pending cause in a fédéral court to leam what he may 
leam (If not obstructed or impeded) concernlng materlal facts, and 
to exercise his option as to introduelng testimony as to sueh facts, 
and an offense is committed under sueh statute if a person corruptly 
endeavors to induce other persons who hâve Imowledge of facts wbich 
may be materlal to a party to a pending cause to conceal or deny 
their knowledge, so as to prevent sueh party from obtaining knowledge or 
procuring évidence of sueh facts. 

4. CoNSPiBAOT— Sufficienot of Indictment. 

An indictment under Rev. St. § 5440 [U. S. Comp. St 1901, p. 3676], 
for conspiring to commit an offense against the United States by ob- 
structlng the due administration of justice in a court ot the United 
States, In violation of Rev. St §5399 [U. S. Comp. St 1901, p. 3656], 
considered, and held good. 

Boyd, District Judge, dissentlng. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Huntington. 

The flrst count of the indictment in thls case reads as follows: 

"Indictment 
"United States of America, Southern District of West Virginia — ss.: 

"In the District Court "of the United States in and for the Southern 
District aforesald at the April term thereof, A. D. 1903, at the clty of 
Huntington, West Virginia. 

"The grand jurors of the United States, impaneled, sworn, and charged 
at the term aforesald of the court aforesald on their oaths, do présent, 
charge, and say: 

"That heïetofore, to vrlt, on the 21st day of April, 1902, one V. A. 
Wilder, whose name is unknown to the grand jurors aforesald otherwise 
than V. A. Wilder and one Daniel Justns did, in the county of Kanawha, in 
the Southern District of West Virginia, and within the jurlsdiction of said 
court, unlawfully, knowlngly, corruptly, fraudulentiy and feloniously coa- 
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spire, combine, confederate and agrée together to commit an offense against 
the United States, in this, to wit : . 

"That on sald last-named day, and for a long tlme prlor thereto. and 
ever since there was and bas been pending and undetermliied in the Cir- 
cuit Court of the United States for the Western District of the state of 
Virginia, In the Fourth Judicial circuit, a certain action at law In eject- 
ment in which the matter In dispute exceeds, and has always exceeded, 
exclusive of interest and costs, the sum and value of two thougand dollars, 
and which the said Circuit Court then and there and during the tlmes afore- 
sald had and still has the lawful and proper Jurlsdiction to hear and déter- 
mine, and which action In ejectment one Henry C. Klng, a citizen of the 
State of New Torli, instltuted in sàid court against Henry Ç. Stuart, a citi- 
zen of the said state of Virginia, for the recovery of an estate in fee simple 
and -the possession of certain land lying in the county of Buehanan, in 
sald state of Virginia, which said county of Buehanan, before and at the 
tlme of the Institution of said action In ejectment, and ever since was, 
has been and now Is withln and a part of the sald Western District of the 
state of Virginia, and which land so sought to be recovered by said King in 
sald action in ejectment was, at the time of the institution of said action and 
ever slnce has been clalmed by said King to be a part of the land granted to 
one Robert Morris by the commonwealth of Virginia by patent dated the 23rd 
day of .Tune, 1795, being as so clalmed by said Klng that part thereof which 
lies in the said county of Buehanan. That at the tlme of the institution 
of said action in ejectment the said Stuart clalmed, and has ever slnce 
clalmed, an estate in freeliold in and to certain lands In said county of 
Buehanan, which the said King at the time of the Institution of said action 
In ejectment clalmed, and has ever slnce clalmed to be partly within the 
boundarles of the land set ont and descrlbed In the sald pat.ent from the 
commonwealth of Virginia to the sald Robert Morris, but how much of 
the land so clalmed by the said Stuart is withln the boundaries of the land 
set ont and descrlbed In sald patent and the true ibcatlon of the boundarles 
of the land embraced In said patent were, at the tlme of the institution of 
sald action In ejectment and ever slnce hâve been matters in dispute and 
controversy of more than two thousand dollars In value, exclusive of in- 
terest and costs In sald action In ejectment between the sald King and sald 
Stuart 

"That In the déclaration flled by sald Klng In said action of ejectment 
is set out the location as clalmed by him of the boundarles of the land 
embraced In sald patent which Includes a large part of the land so clalm- 
ed by sald Stuart, and the sald Stuart bas always, since the Institution of 
sald action in ejectment, clalmed and still claims, that the location of the 
boundarles of the land embraced in sald patent as set out by the sald 
Klng in bis sald déclaration is not the true location and that the true loca- 
tion of the boundaries of the land embraced in sald patent would include 
a, much smaller quantity pf the land so clalmed by sald Stuart than is 
embraced by the location thereof clalmed as afpresaid by the said King 
in bis said déclaration. That the said action In ejectment was so Instltuted 
by the sald King against the sald Stuart for the purpose of estabiishlng 
tltle In fee Ih said King to the land embraced In sald patent which lay In 
the said county of Buehanan, and to recover from the said Stuart that 
part of the land so clalmed by him, which the said King clalmed as afore- 
sald to be withln the boundarles of the land embraced In sald patent, and 
that at the time of the Institution of sald action in ejectment and ever since 
the sald Klng clalmed and has clalmed to be the owner in fee-slmple estate 
and entitled to the possession of that part of the land embraced in said 
patent which lies in tbe sald county of Buehanan and açcording to the 
location thereof as set forth in his said déclaration. That shortly after the 
Institution of sald action Ip. ejectment, and long prlor to the 21st day of 
Aprll, 1902, to wit, at ruies held in the clerk's office of sald court on the 
flrst Monday in January, 1898, the sald Stuart appeared to said action In 
ejectment, and the sald Stuart shortly after the Institution of sald action of 
ejectment and lon^ prior to the 21st day of Aprll, 1902, to wit, at rules held 
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In the said clerk's office as aforesaid and at the June term, 1S98, of the 
said court by proper plea interposed In his behalf put In issile the right of 
the said King to recover in said action in ejectment the land so sought to 
be recovered by him therein, and said issue has ever since remained be- 
tween the said King and the said Stuart as a matter in controversy be- 
tween them to be tried and determined in and by the said Circuit Court of 
the United States for the Western District of the state of Virginia, and said 
issue now remains pending and undetermined in said court, and that ever 
since said action in ejectment was instituted in said court, tlie said Stuart 
has controverted and denied and still controverts and dénies the right of 
the said King to recover therein the land so sought to be recovered by him 
therein as set out in his said déclaration, and that said action in ejectment 
is still pending and undetermined in said court, and that at the time of the 
Institution of said action of ejectment the said King was a citizen of the 
State of New York and the said Stuart a citizen of the state of Virginia, and 
they hâve ever since been citizens of différent states, and that at the time 
of the institution of said action in ejectment and ever since the said Cir- 
cuit Court of the United States for the Western District of the state of 
Virginia has had the due and lawful Jurisdiction to hear and détermine ail 
matters in conti'oversy in said action in ejectment between the said King 
and the said Stuart and still has such jurisdiction. That the said patent dated 
the 23rd day of June, 1795, from the commonweaith of Virginia to Robert 
Morris in describing the land granted thereby désignâtes one of the corners 
of the said land as, and states the name to be 'three poplars and a sugar 
tree by a small branch of Knox creek.' That ever since said action of 
ejectment was instituted It has been and now is material and important to 
said Stuart and of great value to him In defending said action in ejectment, 
and In contesting the location of the boundaries of the land embraced in 
said patent as claimed by said King, and set forth in his said déclaration, and 
to show that of the land so claimed by said Stuart a mueh less quantity is 
wîthin the boundaries of the land embraced by said patent than is claimed 
by said King in said déclaration and to establish the true location of said 
boundaries, to show and prove in any trial in said action that said corner 
so designated as 'three poplars and a sugar tree by a small branch of 
Knox creek' was located near what is known as the Race Fork of Knox 
Creek in said Buchanan county, the said Race Fork being a small branch 
of Knox Creek, and that ever since the institution of said action of eject- 
ment it has been and now is material and important and of great value 
to the said King in order to recover in said action the lands sought to be re- 
covered therein by him as aforesaid, to show and prove in any trial In said 
action that said corner so designated as aforesaid was not located on or 
near said Race Fork of Knox Creek. That certain persons residing in said 
county of Buchanan, to wit: Biley Lester, William A. Lester, Mlles Les- 
ter, Andrew Baker, George Childers, Jacob Lester, John Charles, Hiram 
Smith, Calvin Lester, and the said Daniel Justus had many years prior to 
the 21st day of April, 1902, to wit: seven years prior thereto seen certain 
marked poplar trees not over three in number, and a marked sugar tree, 
standing near together, and near said Race Fork of Knox Creek, In said 
Buchanan county, and within a short distance, to wit : 400 feet of the 
house where the said Daniel Justus resided on said 21st day of April, 1902. 
and were so marked as seen by said persons as to indicate that they were 
corner trees and might be corner trees of the land embraced in said patent. 
That said marked trees had long prior to said 21st day of April, 1902, to 
wit: six years prior thereto, been eut down and destroyed. That the évi- 
dence and testimony which said persons who saw said marked trees could 
give in relation thereto would be material and important, and of great 
value to said Stuart in any trial of said action of ejectment to show and 
prove that said marked trees were the corner in whole, or in part, which 
(vas deseribed in said patent as aforesaid as 'three poplars and a sugar 
tree by a small branch of Knox creek,' and to show and prove that the 
corner so designated in said patent was located near said Race Fork of 
Knox Creek, and would be damaging and prejudicial to said King in at- 
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tempting to show and prove In any such trial that the land embraced In 
sald patent was located as clalmed In his sald déclaration. 

"That heretofore, to wlt: on the 21st day of Aprll, 1902, In the county 
o£ Kanawha, and in the Southern District of the state of West Virginia, 
and wlthin the Jurlsdictlon of this court, and after the sald Stuart In said 
action of ejectment had, as hereinbefore set ont, put in Issue the rlght of 
the said Klng to recover thereln the lands sought to be recovered by him 
thereln as aforesald, and while the sald matters In controversy in sald ac- 
tion of ejectment between the said Klng and the sald Stuart were, as here- 
inbefore set out, exlsting and pending, the sald V. A. Wilder and the said 
Daniel Justus for the unlawful, fraudulent and felonlous purpose of cor- 
ruptly obstructing and Impeding and with the unlawful, fraudulent, and 
felonious Intent to obstnict and impede the due administration of justice 
in the said Circuit Court of the United States for the Western District of 
Virginia in the said action in ejectment then and there pending and unde- 
termined in sald court as aforesald, between the said Henry C. Klng and 
the said Henry C. Stuart, and with full knowiedge and notice that sald 
action In ejectment was so petiding and undetermlned, did unlawfuily, 
knowlngly. corruptly, fraudulently, and feloniously conspire, combine, con- 
federate, and agrée together to prevent, obstruet, impede, hinder, embarras», 
and defeat the sald Henry C. Stuart, from provins In any trial of sald 
action in ejectment that said marked trees had existed and were located 
as aforesald, and from proving in any such trial that the corner In said 
patent descrlbed as aforesald was located nqar sald Race Fork of Knox 
Creek and at the place above descrlbed, in this, to wit, that it was then 
and there unlawfuily, knowingly, corruptly, fraudulently, and feloniously 
conspired, confederated and agreed by and between the sald Wilder and 
the sald Justus that the said Justus should endeavor to procure the sald 
Rlley Lester, William A. Lester, John H. Lester, Miles Lester, Andrew 
Baker, George Chllders, Jacob Lester, John Charles, Hlram Smith, and 
Calvin Lester to make false and corrupt statements In wrltlng under oath 
whlch should be inconsistent with, and contradietory of, the true facts 
which they knew In regard to the existence and location as aforesald of 
sald marked trees, and that sald Justus should endeavor to Induce and per- 
suade said last-named persons from ever testifylng In any trial whlch mlght 
be had of sald action In éjection as to the facts wlthin their knowiedge 
which might prove the existence and location as aforesald of said marked 
trees, and that the said Justus should endeavor to procure said last-named 
persons to make false déclarations and statements contradietory of, and 
Inconsistent with the facts wlthin the knowiedge of sald persons whlch 
would tend to prove the existence and location as aforesald of sald marked 
trees, and to whlch they would testify If examlned as wltnesses by sald 
Stuart in any trial of sald action of ejectment, and that the sald Justus 
should endeavor to make sald last-named persons unfriendly and hostile 
to the Interests of the sald Stuart whlch were Involved in said action of 
ejectment and that the said Justus should endeavor to persuade and get 
sald persons to agrée not to tell the truth If they were called or examlned 
as wltnesses in behalf of sald Stuart In any trial of said action of ejectment 
and that the sald Justus should endeavor to get said persons to conceal and 
secrète the facts wlthin thelr knowiedge which would tend to prove the 
existence and location as aforesald of said marked trees, and that the sald 
Justus should endeavor to get the said persons to make false statements 
which would indicate that they covild give no évidence tendiug to prove 
the existence and location as aforesald of sald marked trees, in order that 
sald persons would not be examined as vi'itnesses In behalf of sald Stuart 
in any trial of sald action of ejectment and that the sald Justus should en- 
deavor to prevent, obstruet, impede, hinder, embarrass, and defeat the said 
Henry C. Stuart from secùrlng and produclng upon any trial of sald action 
of ejectment the évidence wtïich exlstea in relation to the existence and 
location as aforesald of said marked trees throngh the knowiedge of the 
sald parties who had seen the same as aforesald, or throngh the knowiedge 
of any other persons who had seen sald trees, or any of them, marked and 
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located as aforesald, and that the said Juistus should refuse to tesHfy In 
any such trial as to the facts within his knowledge which might prove the 
existence and location as aforesaid of said marked trees, and that the satd 
Justus should endeavor to find wituesses who, upon any such trial of said 
action of ejectment, would testify and give évidence against the existence 
and location as aforesald of the said marked trees, and évidence to eontra- 
dict, impair, weaken and destroy the évidence which might be given in any 
such trial by any of the said persons last named without regard to the fact 
whether the witnesses so to be found by said Justus would testify honestly 
and truthfully or falsely and corruptly, and that the said Justus should 
himself make a false and corrupt affidavit in writing eontradictory of, and 
inconsistent with, the real facts within the knowledge of said Justus as to 
the existence and location as aforesaid of said marked trees. That there- 
after, to wit, on said 21st day of April, 1902, in the said county of Kanawha 
and at the city of Charleston, and in pursuance of and for the purpose 
of elïecting and carrying into exécution the said unlawful, fraudulent, cor- 
rupt, and felonious conspiracy, combination, confederacy, and agreement 
between the said V, A. Wilder and Daniel Justus, and to effect the object 
thereof, the said Wilder paid to the said Justus the sum of one hundred 
dollars iu lawful money of the United States as a reward and considéra- 
tion for what the said Justus was to do and perform as aforesaid in pur- 
suance of said combination, confédération, conspiracy, and agreement and 
the said Justus did, then and there to efCect the object of said unlawful, 
fraudulent, corrupt and felonious conspiracy, combination, confederacy and 
agreement between him and the said Wilder, make the false and corrupt 
affidavit which he had agreed to make as aforesaid, and thereafter, to wit, 
on the 24th day of Aprll, 1902, and on divers other days, in the said 
county of Buchanan, the said Justus in pursuance of. and for the pur- 
pose of carrying out and to effect the object of the said unlawful, 
fraudulent, corrupt, and felonious conspiracy, combination, confederacy, 
and agreement between himself and the said Wilder, did unlawfully and 
corruptly solicit and endeavor to procure certain parties, to wit, the said 
Riley Lester, William A. Lester, and John H. Lester and divers other par- 
ties to the grand jurors aforesaid unknown to make corrupt and false 
statements eontradictory of, and ineonsistent with, the real facts, as the 
said Justus then and there well knew, within the knowledge of said parties 
last above named and said unknown parties as to the existence and loca- 
tion as aforesaid of said marked trees, and then and there unlawfully and 
corruptly oiïer to pay and give, and to procure to be paid and given, money 
and other things of value to said parties last above named and to said un- 
known parties in order to obtain such statements, and then and there cor- 
ruptly and fraudulently solicited the said Riley Lester, William A. Lester, 
and John H. Lester and said unknown parties to conceal the real facts, 
as the said Justus then and there well knew, within the knowledge of the 
said parties last above named and said unknown parties as to the existence 
and location as aforesaid of said marked trees, and then and there corruptly 
and fraudulently solicited said parties last above named and said unknown 
parties to prétend and represent that they knew notliing as to the existence 
and location as aforesaid of said marked trees, although the said .Tustus 
then and there well knew that said last-named parties and said unknown 
parties had seen some of said marked trees at the location aforesaid and 
were lawful and compétent witnesses to testify in any trial of said action 
in ejectment to prove the existence and location as aforesaid of said 
marked trees. 

"And so the grand jurors aforesaid, upon their oaths aforesaid, do pré- 
sent, charge and say that the said V. A. Wilder and Daniel Justus, in the 
said county of Kanawha, in the state of West Virginia, and in the Southern 
District of said state, heretofore, to wit: on the 21st day of April, 1902, 
did, in violation of section 5410, Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3676], unlawfully, knowingly, corruptly, fraudulently, and 
feloniously conspire, combine, confederate, and agrée together to commit an 
offense against the United States, to wit : to corruptly obstruct and impede the 
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due administration of justice In the sald Circuit Court of tlie United States 
for the Western District of Virginia, as hereiubefore set out, and to efCect 
tlie object and to carry out the said unlawful, fraudulent, corrupt, and fe- 
lonions conspiracy, combination, and eonfederacy, did the acts and things 
hereinbefore set out; ail of which Is contrary to the form, force, and elïect 
of the statute of the United States in such case made and provlded, and 
against the peace and dignlty of the United States." 

Maynard F. Stiles, for plaintiflfs in error. 

Geo. W. Atkinson, Dist. Atty., and Malcolm Jackson, Spécial U. S. 
Atty., for the United States. 

Before GOFF, Circuit Judge, and BOYD and McDOWELL, 
District Judges. 

McDOWELL, District Judge (after stating tlie facts). The de- 
fendants were indicted April 9, 1903, under section 5440 U. S. Rev. 
St. as amended by act May 17, 1879, c. 8, 31 Stat. 4, 3 U. S. Comp. 
St. 1901, p. 3676. On the next day the défendant Wilder appeared 
in open court, moved to quash the indictment, and demurred te the 
indictment and to each count thereof. The trial court took time to 
consider the motion and demurrer, and thereupon said défendant was 
arraigned and pleaded not guilty. At the next term, on September 
Z2, 1903, both défendants appeared, moved for a change of venue, 
which was denied, and moved to quash the indictment, presumably 
only for objections such as could be made on demurrer. The argu- 
ment not being completed, the court adjourned until the next day, 
and on September 23d the court overruled the motion to quash and the de- 
murrer. And thereupon "the défendants by their attorneys tendered 
a spécial plea in writing, to the filing of which the government ob- 
jected, and the court having seen and inspected said spécial plea, and 
having heard fully the arguments of counsel thereon, the court doth 
sustain said objection, and thereupon refuse to permit said spécial 
plea to be filed, to which action of the court the défendants by their 
attorneys object and except, and tender their bill of exceptions 
marked 'Défendants' Bill of Exceptions No. 1,' which is accordingly 
signed, sealed, and made a part of the record herein." No bill of ex- 
ceptions appears in the record, no suggestion of diminution of record 
has been made, and it is understood to be a fact that no bill was ever 
prepared or submitted to the trial judge. A plea in abatement (en- 
dorsed: "Tendered and objection by Gov. and objection sustained 
by the Court and plea rejected. Sept. 23d, 1903. Edwin M. Keatley, 
Clerk.") is copied as a part of the record. The cause was tried at the 
April term, 1904, and resulted in a gênerai verdict of guilty against 
both défendants, and a judgment sentencing them to pay a fine and the 
costs. 

The assignments of error are based on the action of the trial court 
in overruling the motion to quash and the demurrer and in refusing 
to allow to be filed the plea in abatement. If the motion to quash the 
indictment was based on matter not presented by the demurrer, such 
matter does not appear in the record. The plea in abatement sets up 
alleged improper influences brought to bear on the grand jury which 
returned the indictment. Quite aside f rom the technical rule which 
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forbids us to consider the matter presented by the plea, bccause it bas 
not been made a part of the record by bill of exception, is the fact 
that the plea was tendered after the trial court had ruled on the de- 
murrer to the indictment and at a term foUowing that at which the 
défendant Wilder (in whose behalf alone the plea on its face appears 
to hâve been offered) had pleaded not guilty. If any reason in ex- 
cuse of this delay existed, it does not appear from the record. In 
order to obviate this insuperable objection to considering the plea 
itself, this court must assume, in the absence of any évidence to such 
effect, that the trial court erred. So far as we can know, the trial 
court may bave rejected the plea on the ground that the facts set 
up therein were not recently discovered by the défendants, and that 
therefore the tender of the plea had been unduly delayed. Nothing 
in the plea allèges excuse for the delay in tendering it. It is -with the 
strictest propriety that appellate courts refuse to présume that error 
was committed. Not only is the discrétion of the trial courts very 
great in ruling as to the merits of such pleas (Radford v. U. S., 129 
Fed. 49, 63 C. C. A. 491; McGregor v. U. S. [C. C. A.] 134 Fed. 
187), but there is also a discrétion vested in such courts as to allow- 
ing such pleas to be filed after the regular time therefor has passed. 
We cannot possibly say from this record that the trial court abused 
this latter discrétion. And, unless we can properly so décide, we 
cannot in any event reach a considération of the merits of the plea. 
For thèse reasons, we do not express any opinion whatever as to the 
matters set up in the plea. 

The assignments of error based on the action of the trial court in 
overruling the demurrer and motions to quash, based on objections 
such as can be presented by demurrer, alone remain for our considéra- 
tion. Attention needs to be given only to the first count of the in- 
dictment. As the second count difïers from the first only in that 
the second is more generally expressed, the second count is invalid 
if the first count is. If the first count is vahd, we need not concern 
ourselves as to the second count. 

The indictment is founded on section 5440, Rev. St. [U, S. Comp. 
St. 1901, p. 3676], as amended, and the offense conspired to be com- 
mitted was (section 5399 [U. S. Comp. St. 1901, p. 3656]) cor- 
ruptl}' obstructing or impeding the due administration of justice in a 
certain action of ejectment pending in the fédéral Circuit Court for 
the Western District of Virginia, styled "King v. Stuart." Section 
5399 reads, so far as now material, as follows: 

"Erery pprson who corruptly * * • obstructs or imppdes, or endeavora 
to obstruct or iinpede the due administr.'ition of justice therein [a court of 
tUe United States] shail be punished," etc. 

Subject to the conclusion to be hereinafter reached as to some im- 
portant questions, this indictment seems to. be well drawn under the 
rulings in U. S. v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 
698, and Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 
419. 

Section: 5440, Rev. St. as amended by Act May 17, 1879, c. 8, 21 
Stat. 4 [U. S. Comp. St. 1901, p. 3676], so far as now material, reads: 
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"If two or more persons conspire • • * to commit any offense against 
the United States • • • and one or more of sueli parties do any act 
to effeet the object of the conspiraey, ail of the parties shall be llable. » • » " 

The contention that a violation of section 5399, consisting of ob- 
structing the administration of justice in a civil litigation, between 
private citizens in a fédéral court, is not an offense against the United 
States, need not be discussed at any length. One of the sovereign 
powers of the United States is to administer justice in its courts 
between private citizens. Obstructing such administration is an 
offense against the United States, in that it prevents or tends to 
prevent the exécution of one of the powers of the government. See 
U. S. V. Sanche (C. C.) 7 Fed. 715; U. S. v. Britton, 108 U. S. 199, 
2 Sup. Ct. 531, 27 h. Ed. 698; Pettibone v. U. S., 148 U. S, 197, 
13 Sup. Ct. 542, 37 L. Ed. 419. The agreement must be to commit an 
offense against the United States; but the act donc to effeet the ob- 
ject of the conspiraey need not, as we think, be itself a crime or 
an offense against the United States. U. S. v. Sanche (C. C.) 7 
Fed. 715; U. S. v. Newton (D. C.) 52 Fed. 275; U. S. v. Donau, 
11 Blatchf. 168, Fed Cas. No. 14,983; U. S. v. Cassidv, (D. C.) 67 
Fed. 698, 705; U. S. v. Thompson (C. C.) 29 Fed. 86, 89; Curley v. 
U. S., 130 Fed. 1, 3, 64 C. C. A. 369. However, this point is not of 
importance in the case at bar. Hère the acts alleged to hâve been 
donc to effeet the object of the conspiraey and those alleged to hâve 
been agreed to be donc are in the same category. If the act agreed to 
be donc would, upon consummation, violate section 5399, the acts 
donc equally violate that statute. If the acts agreed to be done would, 
if successful, obstruct or impede the due administration of justice, 
the acts done were certainly endeavors to obstruct or impede. In its 
final analysis, therefore, the question now for considération is the 
true intent shown by the latter clause of section 5399. 

If the strictest and narrowest possible meaning were given the word 
"administration," as used in this statute, the interférences forbidden 
would be confined to those which obstruct or impede the judge, the 
jurors, counsel, the marshal, and possibly witnesses. But such ob- 
structions are provided for in the first part of the statute, and in using 
the différent and broader language employed in expressing the 
latter clause of the statute it seems clear that the intent was to em- 
brace obstructions other than those which were dealt with in the first 
clause. Perjury, subornation of perjury, and obstructing officers 
in the service of process are dealt with in sections 5392, 5393, and 
5398 [U. S. Comp. St. 1901, pp. 3653-3655]. The first clause of 
section 5399 sufficiently provides for influencing, intimidating, or im- 
peding witnesses (who bave been summoned or otherwise designated 
as sudi) and officers of the court while actually in tue discharge of 
their officiai duties. If those acts which may obstruct or impede the 
administration of justice, and which are not embraced within the 
previously used language, are held not to be embraced within the 
meaning of the latter clause of section 5399, Congress has whoUy 
failed to forbid such acts, and has uselessly and confusingly twice 
expressed the same intent in différent language. 
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The argument îs made that the conspiracy was not to obstruct or 
impede the due administration of justice, in that préjudice to Stuart 
can only be predicated on a double contingency: (1) That, if there 
had been no act done to carry out the object of the conspiracy, 
Stuart Avould in due time discover the facts as to the marked trees; 
and (2) that, after learning thèse facts, he would agrée with the 
grand jury in the opinion that évidence of such facts is vaUiable to 
him. But the words "due administration of justice" import a free 
and fair opportunity to every litigant in a pending cause in a fédéral 
court to learn what he may learn (if not impeded or obstructed) 
concerning material facts and to exercise his option as to introdu- 
cing testimony of such faces. The violation of the law may consist 
in preventing a litigant from learning facts which he might other- 
wise learn, and in thus preventing him from deciding for himself 
whether or not to make use of such facts. The latter clause of 
section 5399 seems to us to be too broad in its scope to be confined to 
cases where the suppression of knovvledge of material facts merely 
might not préjudice the litigant. On the other hand, it is, as we think, 
sufficient if the litigant might be prejudiced by the success of the con- 
spiracy. The acts intended to be made criminal by the latter clause 
of the section are, as we think, not forbidden merely on the ground 
that such acts will of necessity prevent a fair trial, but on the ground 
that such acts may prevent such trial. We need give no weight to 
the conclusions of the grand jury that the facts sought to be sup- 
pressed are "material" in the ejectment cause, and that to prove 
them would be "valuable to Stuart." The facts alleged in the indict- 
ment are such that this court must for itself of necessity draw the con- 
clusion that the facts as to the marked trees are material. Whether or 
not it will be of value to Stuart to prove thèse facts when the ejectment 
cause comes on to be tried is now a mère matter of opinion. And 
even after a trial of the ejectment cause shall hâve taken place, if 
Stuart should introduce the évidence sought by the défendants hère 
to be suppressed, it is conceivable that it would still be a matter of 
opinion as to whether or not such course was a wise one. When a 
conspiracy, such as the one hère, is discovered and the indictment is 
returned in advance of the trial of the case of the litigant against 
whose interest knowledge of material facts has been attempted to 
be suppressed, it must, at the date of the indictment, be a mère mat- 
ter of opinion whether or not the litigant will seek to use the facts, 
and equally a mère matter of opinion whether or not he would, if 
there had been no interférence, hâve discovered the facts ; but, if the 
conspiracy be successful, it is manifest that the litigant cannot hâve 
favorable occasion for preparing for trial. This imports a fair op- 
portunity to learn what may be of value concerning material facts 
and a conséquent fair opportunity to décide intelligentiy whether or 
not to use such facts when the case comes on to be tried. 

In the brief of the learned counsel for défendants it is said: 

"I îipprehend that one party to a îawsuit would hâve a légal rijïht to 
make it as diffleult as possible (or 'his opponent to prove liis case, and eon- 
.sequeutiy to 'conspire' witli sorne one else to do so. Of course, be would 
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have no rlght to commit or procure perjury, or prevent exécution of, or 
obédience to, process, nor tamper with a 'witness' ; but noue of thèse tbings 
is chargea , In this Indictment." 

If section 5399 did not contain the language used in îts last clause, 
this argument might be sound. But this argument shows the vital 
need for a fédéral statute such as we deem the clause mentioned to be. 
In the absence of a fédéral statute of the scope of this clause, a 
party to a pending civil suit in a fédéral court, so long as process for 
persons intended to be used as witnesses by his adversary had not 
been issued, could legally induce ail such persons to conceal them- 
selves or otherwise évade service of process. But that such acts, 
if successful, would impede and obstruct the administration of justice, 
is quite apparent. 

It is further contended as follows : The indictment does not allège 
that the marked trees were in fact corner trees of the Morris tract. 
They may not have been, and, if not, the "conspiracy" was merely 
an agreement to prevent a perversion of justice. This argument as- 
sumes a right in the défendants hère to décide a question which under 
our theory of law should be left, at Stuart's option, to the décision 
of the tribunal which is to try the ejectment cause. As we cannot 
hère and now assume the truth of the hypothesis on which this ar- 
gument is founded, it follows that the sufficiency of the indictment 
must be determined on the only permissible hypothesis, to wit, that 
the trees in question may have been corner trees of the Morris tract. 
The facts as to thèse trees (that there were some poplar trees, not 
over three in number, and one sugar tree standing near together, 
standing near a branch of Knox creek, so marked as to indicate that 
they were corner trees and might be corner trees of the Morris tract) 
are sufHcient, read in connection with the other facts alleged in the in- 
dictment, especially the quotation from the grant, "three poplars and 
a sugar tree by a small branch of Knox creek," to make it necessary 
for the court to draw the conclusion that thèse trees may have been 
corner trees of the Morris tract. The possibility that thèse trees may 
not have been corner trees of the Morris tract does not affect the 
validity of the indictment, and does not prevent the charge of sup- 
pressing the information concerning thèse trees from being a suf- 
ficient charge of an impeding or obstructing the due administration 
of justice. The fallacy underlying the argument now under dis- 
cussion is the same as that discussed above. It was whoUy unneces- 
sary for the pleàder to allège in the indictment that the trees were 
in truth corner trees, and under the présent indictment évidence tend- 
ing to show that the défendants believed they were not corner 
trees of the Morris tract would not have been admissible in behalf 
of the défendants. After verdict of guilty such évidence might 
well be offered to the trial judge in mitigation of punishment. It 
might reduce the culpability of the défendants, if they believed and 
had reason to believe at the time of the agreement that thèse trees 
were not corner trees; but such belief would not prevent the agree- 
ment from being a conspiracy to violate section 5399, Rev. St. 
A belief on the part of the défendants that the trees in question were 



WILDER V, UNITED STATES. 443 

not in truth corner trees of the Morris tract, and that the "testimony" 
sought to be suppressed was false, would lessen the moral wrong in- 
volved, but would not excuse the commission of the acts alleged in 
the indictment. Such argument is not even based on the ancient 
fallacy that a good end justifies the use of improper means. It is 
based on the assumption that a supposed good end justifies the use 
of improper means. As hereinbefore stated, the allégations of the 
indictment are such that we cannot assume that the trees were in 
fact not corner trees of the Morris tract. The utmost length that 
we can go in this case in making assumptions favorable to the de- 
fendants is that they believed that the trees were not in fact corner 
trees. Hence the argument above referred to is based on the theory 
that forbidden and illégal means may properly and legally be used if 
the ultimately intended resuit is morally justifiable. It could be equally 
well argued that intimidating a witness is not a violation of the first 
clause of section 5399, if the person so doing believes that such witness 
will testify falsely. 

As we hâve under considération on!y the questions raised by demur- 
rer to the indictment, we do not express any opinion as to the admis- 
sibility or effect, on trial, of évidence proving or tending to prove that 
tlie trees hère in question were not in fact corner trees of the Morris 
tract. 

We are of opinion to affirm the judgment of the trial court. 
Affinned. 

BOYD, District Judge (dissenting). I am unable to concur in the 
opinion of the courte in this case, and for the following reasons : 

The plaintiffs in error, who will hereafter, for convenience, be 
designated as the "défendants," demurred generally to the indictment, 
and to each count thereof. The demurrer was overruled by the court, 
to which the défendants duly excepted. 

The question which I will first discuss is whether the indictment, or 
either count thereof, contains allégations sufficient to charge an 
ofifense against the criminal laws of the United States. The in- 
dictment is drafted under section 5440 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 3676], which is in the following language: 

"Sec. 5440. If two or more persons conspire either to commit any offense 
îigainst the United States, or to defraud the United States in any manner or 
for any purpose, and one or more of such parties do any act to effect the ob- 
ject of the conspiracy, ail the parties to such conspiracy shall be liable to a 
penalty of not more than ten thousand dollars or to iinprisonment for not 
more than two years, or to both fine and imprisonment, in the discrétion of 
the court." 

The Suprême Court, in United States v. Britton, 108 U. S. 199, 2 
Sup. Ct. 531, 37 h. Ed. 698, bas construed this statute, and, as I inter- 
pret the opinion, has held that, in order to constitute a crime under 
its provisions, the persons charged must conspire to commit a crimi- 
nal offense against the laws of the United States, and some one or 
more of the conspirators must do an act in furtherance of the con- 
spiracy, and that the act donc must itself be a crime against the United 
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States; that is, the act to carry into effect the conspiracy, standing 
alone, must be a violation of a criminal statute of the United States. 
In this respect the offense created by section 5440 differs from con- 
spiracy at common law; the latter offense being complète when the 
agreement is made, or the combination entered into to do the unlaw- 
ful act. 

My first considération will, thereîore, be directed to an analysis of 
the indictment, and to ascertain if there is enough in it to fulfill thèse 
requirements. The offense which it is alleged Wilder and Justtis con- 
spired to commit is by virtue of section 5399 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3656], which is as foUows: 

"Sec. 5399. Every person who corruptly, or by threats or force, endeavors 
to Influence, Intlmidate, or impede any witness, or officer in any court of the 
United States, in the discharge of his duty, or corruptly, or by threats or 
force, obstructs or impedes, or endeavors to obstruct or impede, the due ad- 
ministration of justice therein, shall be punished by a fine of not more than 
flve hundred dollars, or by imprisonment not more than three months, or 
both." 

The charge against the défendants, in substance, is that they con- 
spired to corruptly obstruct and impede the due administration of 
justice in the trial of a certain civil action in which Henry C. King 
is plaintiff, and Henry C. Stuart défendant, pending in a court of the 
United States, to wit, in the Circuit Court of the United States for 
the Western District of Virginia. To corruptly obstruct or to im- 
pede the due administration of justice in a court of the United States 
is a violation of section 5399, above quoted; but a mère conspiracy 
to violate this section does not constitute the offense under section 
5440. Some act must be donc, as before stated, by one or more of 
the parties to the conspiracy, to carry the same into effect, and that 
act, as is decided in United States v. Britton, supra, must be a crime 
in itself. This brings me to the important point in the présent case; 
and that is, are the acts, or any of the acts alleged to hâve been done 
by the défendants in furtherance of the conspiracy, in themselves a 
violation of the criminal statutes of the United States? There are 
no crimes against the United States except such as are se made by 
the statutes enacted by Congress, and, unless the défendants violated 
one or more of thèse statutes, in what they or one of them, did to 
carry out the conspiracy, the offense under section 5440 is incomplète. 

In order to fuUy présent the question, it will be necessary to re- 
state, in substance, the material facts as set out in the indictment. 
It is alleged that the Morris patent of June 33, 1795, locates a cor- 
ner of the land granted at "three poplars and a sugar tree, by a small 
branch of Knox creek" ; that it is material and important for Stuart, 
in his défense to King's action, to prove that this corner was lo- 
cated near Race Fork, a small branch of Knox Creek ; that as an évi- 
dence of this fact there had stood at this point three poplars and 
a sugar tree, marked to indicate a corner, which had been destroyed 
six or seven years before ; and that Riley Lester, William Lester, and 
the others named in the indictment, as well as the défendant Justus, 
had knowledge of the fact that thèse three poplars and a sugar tree 
on Race Fork were so marked before their destruction. The indict- 
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ment allèges that it was of great value to Stuart, and to hîs interest 
to prove that thèse three poplars and a sugar tree, near Race Fork, a 
small branch of Knox Creek, had existed, marked to indicate a cor- 
ner, which had been destroyed some six or seven years before. Such 
évidence, it is alleged, would be damaging to King in the trial, be- 
cavise it would give him less land in the event of the establishment of 
the corner at that point. In the indictment the gravamen is that 
Wilder, who was the agent of King and represented his interests in 
connection with his lands in Virginia and West Virginia, and Justus, 
agreed to obstruct and impede the due administration of justice by 
using the methods recited to prevent Stuart from proving, in a trial of 
the case, that the corner referred to was at the point above stated. It is 
a criminal offense, under section 5399, as before stated, to corruptly 
or by force or thrêats impede or obstruct the due administration of 
justice in a court of the United States, but it is not an offense, under 
section 5440, to conspire to corruptly or by force or threats impede 
or obstruct the due administration of justice in a court of the United 
States, unless the conspirators, as is held in U. S. v. Britton, supra, 
commit a crime in their efforts to carry out the purposes of the 
conspiracy. This présents the question directly: If Wilder and 
Justus did the acts jointly or severally charged against them, in fur- 
therance of the alleged conspiracy, did they thereby violate any crim- 
inal law of the United States? It is alleged that Justus knew of the 
existence of the marked trees which had been destroyed on Race 
Fork, a small branch of Knox Creek, the corner claimed by Stuart, 
and also that he knew that the L,esters and others named in the 
indictment had knowledge of it; that, in this situation, Justus 
himself made an ex parte affidavit that he had no knowledge of the 
existence of such corner; that he solicited and endeavored to pro- 
cure the Lesters and other persons named in the indictment to make 
corrupt and false statements, contradictory of, and inconsistent with, 
the real facts relative ' to the existence and the location of said 
marked trees ; that he ofïered to pay and give money and other things 
of value to said parties, in order to obtain such statements; and that 
he endeavored to persuade the said parties to conceal the real facts 
as to the location and the existence of said marked trees, and tried 
to induce them to prétend and represent that they knew nothing as 
to the existence and location of the same. I hâve found no law of 
the United States under which any of thèse acts alleged to hâve 
been donc in furtherance of the conspiracy, entered into between 
Wilder and Justus are in themselves made criminal. One of the acts 
alleged is that Justus, in furtherance of the conspiracy, made an 
affidavit denying the facts within his knowledge, which would be 
compétent and material évidence in the said action of ejectment as 
to the true location of the boundaries of the land embraced in the 
Morris patent; but this allégation does not contain facts sufficient to 
charge a criminal offense on the part of Justus in making the affi- 
davit, for it does not amount to a charge of perjury. It is not alleged 
that he made the affidavit in any case in which a law of the United 
States authorizes an oath to be administered, or that the oath was 
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tàken before a compétent tribunal, officer, or person, under the pro- 
visions of section 5392 of the Revised Statutes, which is the only 
statute covering the crime of perjury committed in the making of an 
ex parte affidavit as to persons generally, though there are other 
statutes which apply to officer s and persons making false affidavits 
in particular cases. The affidavit made by Justus could not be used 
as évidence on the trial of the case of King against Stuart, and, 
so far as I can see, the only efïect of it was to hâve from Justus a 
statement, which the indictment allèges was under oath, as to his 
knowledge of a certain boundary which was in controversy in the 
case. The other acts alleged to hâve been committed by Justus in 
furtherance of the conspiracy are of the same character. None of 
them violate any criminal statute of the United States. It is al- 
leged that he undertook to persuade certain perdons named in the 
indictment to make false statements as to their knowledge of the facts 
about the boundaries of the land in controversy; but it is not alleged 
that he succeeded in procuring any false statement. It is further 
alleged that he undertook to induce such statements by the payment 
of money, but there is no allégation that anybody accepted the money, 
or made a false statement; and, even if they had, it is not alleged 
that any false statement was made by a witness who had been sub- 
pœnaed by Stuart, or by any person that Stuart knew would be ma- 
terial to him as a witness in his case. It is true that if Justus, having 
entered into a conspiracy with another or others to impede and ob- 
struct the due administration of justice in the trial of this case of King 
v. Stuart, had himself gone upon the stand as a witness, and sworn 
falsely, thus committing perjury, this would hâve completed the 
offense under section 5440, and ail of the conspirators would be 
guilty, or if Justus, in furtherance of the alleged conspiracy, had, by 
bribery or otherwise, procured a witness to commit perjury, and 
thus hâve been guilty himself of subornation of perjury, in that 
event the conspirators would be guilty of the offense under section 
5440. But no such acts were committed in this case. The acts al- 
leged to hâve been committed in furtherance of the conspiracy fall 
short of that which is necessary to complète the offense contem- 
plated by the section. If A., B., and C, conspire together to break into 
and rob a post office, which is a criminal offense against the United 
States, and A., in furtherance of the conspiracy, procures the 'neces- 
sary implements, goes to the post office, and breaks the window 
so as to permit an entrance, then, ail of the conspirators would be 
guilty of a crime under section 5440, although the post office was 
not actually robbed, because the act which A. does in furtherance 
of the conspiracy is itself a violation of the criminal laws of the 
United States; that is, to break into a post office. But if A. simply 
procures the implements, although with intent to break open the 
office, and does nothing further then the offense, under section 5440, 
is not complète. So it would be in a conspiracy to defraud the 
United States through a false pension claim. If a number of persons 
conspire together to commit a fraud of this sort upon the govern- 
ment, and to accomplish the purpose through false affidavits and one 
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of tliem prépares statements intended to be sworn to, and yet desists 
before the statements are sworn to and filed, no offense is committed 
under the provisions of section 5440, because the mère making or 
procuring of written statements, not under oath, and which are not 
filed, is no violation of the criminal laws of the United States. Thèse 
two examples fully illustrate the position I take upon this indictment, 
and I think they are in entire harmony with the décision of the Su- 
prême Court in Britton's Case. I am consequently led to the conclu- 
sion that, no matter how great the impropriety of the alleged acts on 
the part of Wilder and Justus, they are not sufïicient to constitute a 
criminal offense under the provisions of section 5440. 

I hâve so far discussed the question involved upon the assumption 
that the indictment charges specifically that the corner alleged to 
be indicated by the three poplars and the sugar tree on Race Fork 
was, in fact, a true corner in the boundary Unes of the lands in con- 
troversy; but upon a careful reading of the indictment it will be 
found that it allèges no such thing. The allégation is that it is im- 
portant and material for Stuart, in order to show that King is en- 
titled to a much less quantity of land than he is claiming, to prove that 
the corner is at that place; and in the first count of the indictment 
it is alleged that the Lesters and other persons named in the indict- 
ment, together with the défendant, Daniel Justus, had, seven years 
prior to the 21st of April, 1903, "seen certain marked poplar trees, 
not over three in number, and a marked sugar tree, standing near 
together, and near said Race Fork of Knox Creek, in said Buchanan 
County, and within a short distance, to wit, four hundred feet of 
the house where the said Daniel Justus resided on the 21st of April 
1903, and were so marked as seen by said persons as to indicate that 
they were corner trees, and might be corner trees of the land em- 
braced in the said patent." And this is the fact which it is alleged 
that it was important and material for Stuart to prove. The ques- 
tion arises at once, therefore, as to whether or not it would be the 
due administration of justice for Stuart to prove that fact, because 
after ail the point indicated by the three poplars and the sugar tree, 
as alleged, might not be a true corner of the lands involved. Indeed 
the very allégation in the indictment leaves that matter in doubt, 
because it says the trees, as seen by said persons "were so marked 
as to indicate that they were corner trees, and might be corner trees 
of the land embraced in the said patent." It is a consistent déduction 
that, if thèse trees so marked only indicated that they were a corner 
or might be a corner, the converse of the proposition, that the indi- 
cation might prove incorrect, or that thèse trees might not be a cor- 
ner of this boundary, is equally plausible. If they were not a corner, 
then it could be no obstruction to the due administration of justice 
to show and prove that fact. But, aside from this, the sole proposi- 
tion in the présent case centers in the location of the corner said to 
be indicated by the three poplars and the sugar tree which had been 
destroyed on Race Fork, a small branch of Knox Creek. In order to 
make the indictment sufïicient in that respect, it should hâve been al- 
leged, definitely and specifically, that that was a true corner, and that 
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the testimony of the parties named, if examined as witnesses in the case 
would prove it. Alternative allégations in an indictment are not per- 
missible, and indefinite allégations are equally as objectionable. An 
allégation in an indictment as te the principal fact upon which the 
indictment is based cannot be sustained where it is charged in the 
alternative or in terms which are uncertain. For this reason, I am 
of the opinion that the first count in the indictment, at least, cannot be 
upheld, even if it contained other sufficient allégations to make it 
good in law. 

Having discussed the indictment in its légal aspects, and arrived 
at the conclusion that it is insufficient in law to charge a criminal 
offense, I feel constrained to go further and express my views upon 
the character and purposes of the prosecution as I gather them from 
facts appearing in the record. In the progress of the case in the 
court below the défendants filed a plea in abatement, and also an 
afïidavit for change of venue. I copy from the plea in abatement, 
which was sworn to, and the statements in which, so far as appears 
of record, were not contradicted, the following averments: 

"At the time of making of said indictment, and for a long time prier 
tliereto, there was and had been pending In circuit court of West Virginia, 
for ttie county of Cabell, a certain chancery suit entitled 'State of West 
Virginia v. Henry C. Klng et al.,' in which the défendant was interested 
personally and as agent of said King, and in which C. W. Campbell, who is 
one of the complaining witnesses upon said indictment, was a party, and 
together wlth John A. Sheppard, who Is another of the complaining wit- 
nesses upon said Indietment, was counsel in said chancery cause for him- 
self and a large number of other parties who clalmed in said suit sundry 
portions of the 500,000-acre tract of land mentloned in said Indietment ad- 
versely to said King, and in the trial of said cause before a commlssioner 
In said chancery cause sought and attempted to esfabllsh a corner of said 
tract upon Race Forlc of Knox Creek, in Buchanan county, Virginia, at a 
point where they contended that the three poplars and a sugar tree, called 
for as a corner of said 500,000-acre tract, once stood; but the said commls- 
sioner found and reported against said contention and against said pre- 
tended corner, and against the location of said tract contended for by said 
Campbell and Sheppard and their clients and associâtes. Thereupon the said 
Campbell and Sheppard, conspiring and contriving together, and with sundry 
of their clients and associâtes, as this défendant, upon Information and be- 
lief, charges, on their own motion, Initiative, and accord, gathered up Riley 
Lester and John H. Lester, who had been witnesses for said Campbell and 
hls clients in said chancery cause in said state court, and not elsewhere, 
and presented themselves unsolicited by any offleer or agent of the United 
States before the grand Jury then sitting in this cause at its April, 1902, term, 
and insisted upon testifying before said grand jury, and did testify before 
said grand jury, as this défendant is informed and believes. At the same 
time, and as a part of the same plan and arrangement, came one Malcolm 
Jackson, Esq., an attorney not in the employ of nor in any manner connected 
with the government of the United States, but representing the private per- 
sons Interested and claiming adversely to said King in said cliancery suit 
in said state court, wlth the aforesaid indictment herein prepàred lu ad- 
vance, as this défendant is informed and believes, and, without référence to 
any évidence that might be given and produced before said grand jury then 
and there sitting, and together with said Campbell and Sheppard, procurect 
said paper to be received and returned as the indictment in this case, and 
to be indorsed by the district attorney, and this défendant, upon crédible 
information and belief, says that the said indictment was not drawn or pre- 
pàred by or under the direction of any attorney, oflBcer, or agent of the 
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United States, nor at the procurement or request of any snch attorney, ofBcer, 
or agent, but that the same was drawn, devlsed, contrived, and procured, and 
the évidence therefor, if any there was, tending to justify It, procured and 
fumished solely by prlvate and voluntary prosecutors." 

And in the affidavit for change of venue, among other facts, it is 
stated in substance that within the boundaries of the Morris grant, 
under ^yhich King claims, is included some 500,000 acres of land; 
that, since King began to assert his title to this land, various suits 
and actions affecting it hâve been instituted, and many are still pend- 
ing, both in the fédéral and in the state courts, in the states of Vir- 
ginia and West Virginia ; that many of the claimants adverse to King 
in the causes afïecting said lands are résidents of Cabell county, in 
the town of Huntington, W. Va., in which the présent case was tried, 
and many of the others are closely related and connected with the 
résidents of the said town and county, and adjoining counties, by 
blood and marriage, and through business, political and social rela- 
tions; that the principal attorneys representing interests adverse to 
King, including C. W. Campbell and his law partner, réside at Hunt- 
ington, and hâve extensive acquaintance and many friends, adhérents, 
and partisans, and great influence and prestige in the said town, and 
throughout the said county and the surrounding counties. It is fur- 
ther set forth that in the suit in the name of the State of West Vir- 
ginia V. King and others, pending in the circuit court of Cabell county, 
there has been an investigation before a commissioner in chancery 
relative to the alleged corner on Race Fork of Knox Creek, which 
is referred to in the indictment, and that the commissioner, after 
taking testimony, found and reported that certain stumps claimed to 
be those of the three poplars and sugar tree said to hâve been de- 
stroyed were not stumps of any corner trees, or marked trees, and 
that there was no corner of the Morris tract at that place, and, con- 
tinuing, I find the following statement in the affidavit for change 
of venue: 

"That much bitterness of feeling arose out of the said case, and In re- 
venge and in an eft'ort for Personal vindication and in the hope that some 
'moral effect' upon the final action upon said commissioner's report might 
be had, as affiant believes and charges, the said Campbell and Sheppard, upon 
their owa motion, went bef.ore the grand jury and procured the said indict- 
ment to be made; and they and their clients in said suit of State of West 
Virginia v. King et al., procured other counsel to appear and to assist them 
and to draw and prépare the said indictment, and this affiant is informed by 
the district attorney that the said Campbell, and Sheppard, and other counsel 
employed by private persons, will hâve, if permitted by the court, the prac- 
tlcal and active conduct and prosecution of this cause. That the cause is 
not instituted and prosecuted at the instance and In the interest of the gov- 
ernment of the United States, but by private persons for private purposes 
and as an auxiliary to the land litigation between said King and those in- 
terested with him on one side, and the persons clalming said land adversely 
to him and their counsel on the other." 

It is true that the court below declined to consider the plea in 
abatement, and denied the motion for change of venue, but, notwith- 
standing this action of the court, the statements in the plea and in the 
affidavit filed for change of venue are in the record, and, as before 
stated, there is nothing to show that they were controverted. Thèse 
143 F.— 29 
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statements tend to show, at least, that the înterest of private parties 
prompted the institution of this case, and, talcen together with the 
allégations in the indictment, there plainly appears in the whole 
proceedings the earmarks of a criminal prosecution inaugurated and 
conducted for the attainment of private and personal énds, rather 
than thè due administration of public justice. ' In my opinion a case 
of this importance, and one so materially affecting the rights and 
interests of citizens, should not be sent to the grand jury without 
previous investigation by the officers or agents of the government 
appointed for the purpose, and not until, upon such investigation, it 
is made satisfactorily to appear that the ends of justice are to be sub- 
served by the prosecution. It is not denied that Sheppard and Camp- 
bell, two lawyers, both of whom are indorsed upon the indictment 
and were examined as witnesses before the grand jury, were in- 
terested adversely to King in the land litigation, both as attorneys 
and as claimants of the land which King is seeking to recover under 
his patent. The prosecution was not initiated by any officer or agent 
of the United States, nor, so far as appears, even suggested by such 
officer or agent. On the other hand, it is admitted that the indict- 
ment was prepared outside of the office of the United States attor- 
ney for the district; was drafted by an attorney retained and em- 
ployed by private parties; was carried before the grand jury by at- 
torneys who appear against King in the land litigation, and who 
themselves, as above stated, are named as witnesses on the indictment, 
and were sworn and examined as such witnesses. It is not the policy 
of the United States to accept the voluntary services of attorneys in 
the prosecution for violation of its criminal laws. The Congress of 
the United States has wisely provided a department of justice, at the 
head of which is the Attorney General, and associated with him the 
Solicitor General, and a corps of assistants. This department has, 
in gênerai, the control and direction of prosecutions for the viola- 
tions of the criminal laws of the government, and, in addition, in 
each judicial district the law provides for an attorney of the United 
States, whose officiai duty it is to prosecute in behalf of the govern- 
ment. Besides this, in évery department there are agents, examiners, 
and other instrumentalities provided, through which alleged offenses 
against the government are investigated, and parties charged with 
crime brought to trial. It is true that in many of the states what 
are known as "private criminal prosecutions" are permissible, but 
in such cases the usual proceeding is to indorse the name of the 
private prosecutor on the indictment before it goes to the grand 
jury, and in the end, if the charge is ascertained by the court to be 
unfounded, frivolous, or malicious, the indorsed prosecutor is made 
to pay the costs. But there is no such provision governing proceed- 
ings in criminal causes in the courts of the United States. In thèse 
courts private prosecutors are unknown. I lay it down as a proposi- 
tion based upon the highest principles of justice that it is dangerous 
to open the way for the use of the grand jury as an instrument for 
the furtherance of interests involved in civil controversies between 
private parties. In a charge to the grand jury, delivered by the 
late Justice Field in 1873, he said: 
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"The grand jury Is designed as a means of not only brlnglng to trial per- 
sons accusecl of public offenses upon just grOunds, but aiso as a means of 
protecting citizens against unfoundeci accusation, whether it corne from gov- 
ernment, or be prompted by partisan passion or private enmity." 

See 3 Sawy. 699, Fed. Cas. No. 18,355. 

The circumstances which surrounded the institution of this prose- 
cution, the fact that some of the persons who were active agents in 
the procurement of the indictment were interested, both as attorneys 
and claimants, in the land litigation with King, that private counsel 
was employed to prépare the indictment and prosecute the case in 
court, and other incidents connected with the proceeding — must 
necessarily impress the unprejudiced mind with the belief that the 
prosecution is intended as an auxiliary to the land litigation arising 
under the Morris patent, and in aid of those claiming adversely to 
King. Is a party to a civil action pending in court, which is only 
at issue upon the pleadings and not set for trial, with no testimony 
taken or vvitnesses subpœnaed in his behalf, to arrogate to himself 
the assumption that justice abides alone in him, and with his con- 
tention, and that concerted action on the part of his adversaries to 
disprove his claim is a crime? If such be the law, then in nearly 
every case of importance in the courts, the parties on the one side or 
the other, and perhaps on both, would be liable to indictment. 

The exceptions to the action of the court below upon the plea 
in abatement and on the motion for change of venue are not present- 
ed in the record in such way as to authorize a review of the same by 
this court, and I hâve only adverted to thèse matters in order to dis- 
cuss the propriety of criminal prosecutions instituted under the condi- 
tions appearing in this case, and to again reiterate that it is dangerous 
to both the personal and property rights of the citizen to permit the 
use of the grand jury in aid of civil litigation. 



THE ATLANTIC CITY. 
(Circuit Court of Appeals, Thlrd Circuit January 24, 1906.) 

No. 50. 

1. Collision — Steam Vessels Meeting — Application of Rtiles. 

Ruie 3 of the supervising Inspectors in force in 1896, provldlng that 
"if, when steamers are approaching each other, the pilot of elther ves- 
sel fails to understand the course or intention of the other," he shall 
Bignify the same by signais, and. If within half a mile of each other, 
the vessels shall slow down until an agreement is made and understood. 
does not apply to steamers meeting ou the Delaware river where it !s 
2,000 feet wide, on such courses that, if they are maintalned, the ves- 
sels will pass in safety, and under such circumstances one of the ves- 
sels is not in fault for keeping her course and speed without signaling. 

[Ed. Note. — Signais of meeting vessels, see note to The New York, 
SO C. C. A. 630.] 

2. Same — Change of Course — Mistakino Sionals. 

A steam vessel, meeting another on courses which. If malntained, 
would hâve taken them past each other starboard to starboard without 
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danger of collision, lield solely In fault for a collision between them 
brought about by ber mistaklng a signal from another vessel for one 
from the meeting steamer and suddenly porting her helm wtaen they 
were not more tban 300 feet apart; tbe otber vessel having kept her 
course until sucb maneuver, when she at once stopped aûd reversed. 

/ Appeal from the District Court, of the United States for the Dis- 
trict of New Jersey. 
For opinion below, see 136 Fed. 996. 

John F. Lewis, for appellant. 
Samuel Park, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. A libel was filed in this' case, in the district 
court, by the owner of the river steamboat "Sylvan Glen," against the 
steam ferryboat "Atlantic City," to recover damages for a collision 
which occurred August 18, 1896, at about 11 o'clock at night, between 
the "Sylvan Glen," which was bound up the Delaware river, and the 
ferryboat "Atlantic City," which was bound down, somewhere about 
mid-channel, opposite the city of Philadelphia. The libel charges 
that, when the steamboat "Sylvan Glen," which was bound from 
Washington Park, in New Jersey, to Arch Street Wharf, Philadel- 
phia, had reached about opposite South street, the steam ferryboat 
"Atlantic City," running between Chestnut Street Wharf, Philadelphia, 
and Kaighn's Point, Camden, was sighted by those in charge of the 
"Sylvan Glen*' ; that the "Atlantic City" was then about opposite Wal- 
nut Street, and was showing her green light to the "Sylvan Glen"; 
that those in charge of the "Sylvan Glen" gave a signal of two 
whistles to the "Atlantic City" ; that the "Atlantic City" did not reply 
at once, but shortly after, gave a signal of one whistle to the "Syl- 
van Glen," and changed her course to starboard; that thereupon the 
"Sylvan Glen" ported her helm, in order to pass port to port; that at 
this time the "Sylvan Glen" was about half a square below the new 
Boston Steamship Wharf, and the "Atlantic City" was about the same 
distance above ; that the "Atlantic City," at this time, was showing her 
red and green lights, but immediately the course of the "Atlantic City" 
was changed to port, heading almost directly to the "Sylvan Glen," the 
"Atlantic City" blowing danger signais ; that the engines of the "Sylvan 
Glen" were stopped and reversed, but that the "Atlantic City" kept on, 
striking the "Sylvan Glen" on the port side, at the forward gang- 
way, producing serious damage to the "Sylvan Glen." The libei 
charges that the said collision was occasioned through no fault or négli- 
gence on the part of the "Sylvan Glen," but was wholly caused by 
the négligence and carelessness of those in charge of the navigation 
of the "Atlantic City," in that: (1) Upon receiving the signal of two 
whistles from the "Sylvan Glen," the two vessels at that time being 
upon courses which did not involve risk or collision, she gave a cross 
signal of one whistle, and ported her helm, thereby changing her 
course to starboard, nearer the course of the "Sylvan Glen"; (3) 
that, after giving said signal of one whistle, and porting her helm, she 
did not keep under said port helm, but instead thereof, starboarded 
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hei helm and changed her course to port, bringing her in contact with 
libelant's boat, "Sylvan Glen"; (3) that the "Atlantic City" did not 
stop and back, when those in charge thereof saw that a collision was 
probable, and that she did not keep and maintain a good and efficient 
lookout. 

The case is fuUy stated in the findings of fact made by the learned 
judge of the district court, in his opinion. Thèse findings are not 
only accepted as judicial findings of fact are required to be, but, 
after a careful reading of the testimony, \ve are in entire agreement 
with them. This portion of the opinion is as foUows: 

"I think, however, the weight of the testimony establishes the foUowing 
facts: ïhe 'Sylvan Glen' left Washington Park, below Philadelphia, about 
ten and a half o'clock in the evening, bound for the Arch Street Wharf, 
Philadelphia. She passed up the river, somewhat on the Philadelphia side 
of the middle of the river. When about opposite the South Street Wharf 
her pilot sighted the 'Atlantic City' coming out from her wharf at Chestniit 
Street and turning dovvn the river. After straightening out her course, 
the 'Atlantic City' was about in the middle of the river. Each of the ves- 
sels showed to the other her green or starboard light. When they were not 
over half mile apart, and while each was showing to the other her green 
light, each of them gave to the other a signal of two whistles, thus indicating 
the intention of their respective pilots to pass starboard to starboard. Neither 
of the pilots heard the signal of the other. Notwithstanding this fact, both 
of the vessels were continued at full speed without the répétition of any 
signal, and, on the apparent assumption that each vessel would continue to 
show her green light to the other, and that they would pass each other on 
their starboard sides. After they had reached a position of probably not 
more than 300 feet apart, the 'Clen,' as ail her wltnesses admit, suddenly 
ported her wheel and sheered across the 'Atlantic City's' bow. Almost in- 
stantly it became évident that there was danger of collision, and the en- 
gines of both vessels were stopped and reversed, but too late to prevent a 
collision. The 'Atlantic City' struck the 'Glen' near her port bow. Had 
the two vessels continued their original courses, they would hâve passed starboard 
to starboard without danger of collision. The pilot of the 'Glen' says that 
the 'Atlantic City,' after first showing her green light to the 'Glen,' gave a 
signal of one blast, starboarded her course, and then after the 'Glen' had 
starboarded her course, the 'Atlantic City' ported her course and 'chased' 
the 'Glen' about the river, and thus caused the collision. The weight of 
évidence satisfies me that the 'Atlantic City' continued her course with a 
steady wheel, and that the pilot of the 'Glen' is mistaken in his statement 
that the 'Atlantic City' in anywise altered her course. The pilot of the 
'Glen' further says that he ported his wheel and attempted to pass on the 
port slde of the 'Atlantic City,' because of a signal of one blast given to him 
by the 'Atlantic City.' In this statement tlie pilot of the 'Glen' is also 
clearly mistaken. It appears that a steam tug with a car float in tow was 
Crossing the river from Camden to Philadelphia ahead of the 'Glen.' The 
pilot of the tug says that as he was crossing the river the 'Atlantic City' 
crossed his bow, and just as the 'Atlantic City' was so doing the 'Glen' gave 
a blast of one whistle, which he, the pilot of the tug, understood to be for 
hlm, and that he responded to it with one blast. By thèse signaSs, the 
pilot of the tug understood that the 'Glen' would pass to the stern of the 
tug. The pilot of the 'Atlantic City' and other wltnesses déclare that the 
'Atlantic City' gave no signal of one blast, and it is quite clear to me that 
the pilot of the 'Glen' mistook the signal of the tug for the signal of the 
'Atlantic City.' The collision occurred a little to the Camden side of the 
middle of the river, at a point where the river is about 2,000 feet in width." 
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The situation disclosed by thèse findings of fact, is, then, simply, 
that the "Sylvan Glen" was proceéding up the river a little to the 
westward of the middle of the channel, which was about 2,000 feet 
wide, when she sighted the "Atlantic City" coming out of her wharf 
at Chestnut street, and turning down the river; that when she had 
so turned on her course down, the steamers were about half a mile 
apart, each showing to the other her gr^een or starboard light. Each 
of them gave to the other a signal of two whistles, indicating the 
intention of their two pilots to pass starboard to starboard. The 
course of the "Atlantic City" was about in the middle of the river, or 
as seems probable from the testimony, after the signais were given, 
a little to the eastward thereof. That after the blowing of the 
whistles, both vessels continued at full speed, on the apparent assump- 
tion that each understood the other's signais, and that they would pass 
each other on their starboard sides. As they passed over the half mile 
that separated them when the signais were blown, it is manifest that 
the course of each was to the starboard of and parallel with the 
course of the other, and that thèse courses were sufficiently separated, 
and insured a safe passing. That their courses continued on thèse 
parallel Hnes, until the "Sylvan Glen," when not more than 300 
feet away, portèd her helm and sheered across the "Atlantic's" bow. 
The danger of collision being at once évident, the engines of both 
vessels were stopped and reversed, but too late to prevent a collision. 
The learned judge finds, as a fact deduced from the testimony, that 
"had the two vessels continued their original course, they would 
hâve passed starboard to starboard, without danger of collision." 

The situation thus described, was such as to justify either ves- 
sel, although not hearing the signal of the other, in assuming that 
its own signal was heard, because both were acting in conformity 
to the signais given by pursuing their parallel courses up and down 
the river. There was nothing for either to do but to proceed 
on the course she waS on, continuing to show green light to green 
light. The margin of safety was as great as was necessary. As 
the distance between them was lessened, each vessel had a right 
to suppose that the other was cognizant of, and appreciated, the situ- 
ation and the conduct necessary to safety, which was that each should 
keep on its course, and thus pass starboard to starboard. No 
signaling was necessary to inform either vessel what such a situa- 
tion required. It is a fact, however, as found by the learned judge 
of the district court, that, when not more than 300 feet away, the 
"Sylvan Glen" suddenly ported her helm and sheered across the bow 
of the "Atlantic City" ; that the "Atlantic City" had not changed her 
course, but was continuing the same with a steady wheel, and imme- 
diately, upon the sheering of the "Sylvan Glen," stopped, and then 
reversed her engines at full speed. Stopping hère, it is difficult to see 
upon what ground fault can be attributed to the "Atlantic City." She 
had a right to proceed upon her course at full speed down the river, 
with the "Sylvan Glen" within view but upon such a course 
parallel to her own as would insure safety, if adhered to. Vessels 
are not required, in navigating broad river channels, to go at slow 
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speed, to avoid collision with another vessel, which collision could 
only occur by a reckless disregard of the rules of navigation, as well 
as of the dictâtes of common sensé. The situation just prior to the 
sheering of the "Sylvan Glen," in this case, was such that the course 
of safety was obvious to both parties, and nothing was due, or neces- 
sary, in the way of signaling from one to the other. No signal was 
required from one vessel, to inform the other that they were to 
pass to starboard, as they approached within the half mile on thèse 
parallel courses. Nothing but gross négligence on the part of one 
or both, could hâve brought them together. 

This brings us to consider the ground upon which the learned judge 
held both vessels at fault. He cites rule 3 of the board of supervising 
inspectors, in force at the date of the collision, as f ollows : 

"If, when steamers are approaching each otlier, the pilot of either vessel 
faila to understand the course or intention of the other, whether from sig- 
nais being given or answered erroneously, or from other causes, the pilot so 
in doubt shall immediately signify the same by giving several short and 
rapid blasts of the steam whistle ; and If the vessels shall hâve approached 
within half a mile of each other, both shall be immediately slowed to a 
speed barely sufficient for steerageway until the proper signais are given, 
answered, and understood, or until the vessels shall hâve passed each other." 

The learned judge then says: 

"The proper observation of this rule would hâve prevented any collision. 
Neither pilot was properly discharging his duty when he eontinued on his 
course with unabated speed, after haviug given his signal of two blasts, 
without having received any response from the other vessel, and without hav- 
ing ascertained the intention of the other vessel." 

We cannot agrée with the learned judge, in thinking that tliis 
rule is controlling or applicable in the présent case. It manifestly 
refers to vessels so approaching each other, as that it is not obvious 
whether they will pass to starboard or port. It applies to vessels in 
a narrow channel, or to vessels approaching head on, or nearly so, 
where "either vessel fails to understand the course or intention ot 
the other." This was obviously not the situation in the case at bar. 
The testimony shows, and the court in its findings of fact, has found, 
that after the signais were given, when half a mile apart, each vessel 
understood the intention of the other, for the learned judge says that 
they eontinued, without répétition of signal, on the apparent assump- 
tion that each would show her green light to the other and that they 
would pass each other on their starboard sides. The learned judge has 
also found that, had the two vessels eontinued their original courses, 
they would hâve passed starboard to starboard, without danger of col- 
lision. There was no reason why in this case, the pilot of either vessel, 
as the rule states, should be in doubt as to the course or intention of 
the other, and the testimony shows, as a mattcr of fact, that no con- 
fusion or doubt, or cause for the same, existed until the "Sylvan Glen" 
suddenly sheered across the bow of the "Atlantic City," when only 
.300 feet away; the captain of the "Sylvan Glen," in substance and 
efiect, testifying that he had no other idea than that they would pass 
starboard to starboard, until he heard the one whistle of the tug, 
as the "Atlantic City" passed across its bow, which he mistakenly took 
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for a signal from the "Atlantic City," that she întended to sheer to 
port. We do not think that, by any just interprétation of the meaning 
of rule 3, the "Atlantic City" came within its opération. 

The "Sylvan Glen" must therefore be held wholly in fault. The 
fact, as found by the learned judge of the court below, that the 
one whistle given by the tug crossing from Camden to Philadelphia, 
as the "Atlantic City" crossed its bow, was mistaken by the "Sylvan 
Glen" for a signal whistle from the "Atlantic City," while it explains 
the otherwise incompréhensible conduct of the "Sylvan Glen," cannot, 
of course, put the "Atlantic City" in fault, and no contention is made 
that it does. The fact is hère referred to, only to relieve the "Sylvan 
Glen" from a charge of wanton recklessness in sheering across the 
bow of the "Atlantic City." 

The judgment of the court below must be reversed, witb instruc- 
tions to enter a decree dismissing the libel. 



UNITED STATES v. GUEST. 
(Circuit Court of Appeals, Fourth Circuit. February 6, 1906.) 

No. 610. 

1. Interjtal Revenue — Liability on Distillee's Bond — ^Tax on Spirits 

LosT IN Waebhouse. 

A surety on a dlstiller's bond is not relieved from liabillty for ttie tax 
upon spirits lost in the distillery wareliouse, by the fact that at the 
time of the loss the warehouse was in the possession o( the collector, 
who had selzed It for an alieged violation of law, and that the loss was 
through the négligence of the custodian ; his remedy in such case 
being by an appeal to the Secretary of the Treasury for an abatement 
of the tax, under Rev. St. § 3221 [U. S. Comp. St. 1901, p. 2087]. 

[Ed. Note. — For cases in point, see vol. 29, Cent Dig. Internai Rev- 
enue, § 70.] 

2. Limitation of Actions — Suit to Recovee Tax — Intekest Recoveeable. 

Under Rev. St. § 3184 [U. S. Comp. St. 1901, p. 2072], providing for the 
collection of delinquent internai revenue taxes with a penalty of 5 
per cent thereon and Interest at the rate of 1 per cent a month, such 
interest Is not a penalty, but is recoverable as interest, and the limitation 
tof flve years. prescribed by Rev. St. § 1047 [ U. S. Comp. St 1901, p. 727J 
for suits to recover penalties, does not apply to a suit to recover such in- 
- terest as a part of the debt. 

3. Same — Distillee's Bond — ^Tax on Spieits Lost in Waeehouse. 

The sureties on a distlUer's bond are not liable, in the flrst instance, 
for taxes on spirits whlch were lost after being placed in a vearehouse, 
and thus brought within the express terms of the warehouslng bond, 
whatever their ultimate liabillty may be should the remedy by suit on 
the latter bond prove unavailing. 

In Error to the District Court of the United States for the Western 
District of South Carolina. 

John G. Capers, U. S. Atty., and Thomas W. Bacot, Asst. U. S. 
Atty. 

Blythe & Blythe, for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 
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WADDILIv, District Judge. The United States, the plaintiff 
in error, filed its complaint in the court below, on the 19th day of 
March, 1904, against William A. Morgan, James L. Trammel, and 
John E. Guest, the latter of whom is the défendant in error hère, to 
recover judgment upon a certain distiller's bond executed by the said 
William A. Morgan, as principal, with the said Trammel and Guest, 
as sureties. The government sought to recover the sum of $51.15, 
stamp tax on spirits contained in a certain package removed from one 
of its distillery warehouses, with interest thereon at the rate of 1 per 
cent, per month from the Ist day of October, 1896 ; and also for the 
sum of $88.12 for deficiency spirits during the months of June and 
July, 1896, with interest at the same rate from the Ist day of February, 
1897, until paid, together with a penalty of 5 per cent, imposed upon 
the said two sums. Judgment by default was entered against the 
principal défendant; Trammel, surety, had left the state, and service 
was not had upon him; and the surety John E. Guest appeared and 
interposed his défense, setting up, among other things, the plea of 
the statute of limitations, the lack of notice to him as surety of the 
assessment, and specially pleaded as foUows : 

"Speciflcally answering the allégations of the second and fourth parngraphs 
of the complaint, this défendant allèges on information and belief that, sonie 
time during the summer of 1896, the collecter of internai revenue for 
the district of South Carolina seized the distillery of the said William A. 
Morgan, and ail the whisky in the warehouse, and took possession of the 
same; that the said collecter, his agents and servants, so negllgeutly guarded 
said whisky, that large quantifies thereof were abstracted from said ware- 
house, including tbe said package No. 57, and that this caused the alleged 
deficiency set forth and sued for in this action; and that theretore this de- 
fendant, as surety on said bond, is not liable therefor." 

A jury was impaneled, and the allégations set up in said fourth 
paragraph admitted, as well as the fact that the cause of action arose 
more than six years prior to the time of the institution of the suit. 
Upon this pleading, the court, among other things, ruled that the 
recovery for the spécial tax of $51.15 could not be had against the 
défendant, because of the loss of the spirits upon which the tax was 
charged by reason of the négligence of a government officer, after the 
same had been taken possession of by the government, and without 
fanlt on the part of the défendant. The court further held that the 
statute of limitations did not run against the government, as to the 
debt sued on, but that, under section 1047 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 727], so far as the penalty was concerned, 
the statute limiting such recovery to five years applied; and that the 
1 per cent, claimed by the government was in the nature of a penalty, 
and was barred, and only légal interest could be recovered. And the 
court thereupon instructed a verdict in favor of the government against 
the défendant Guest for only the sum of $88.12, the deficiency sued 
for, W'ith interest from the 7th day of February, 1897, at the rate of 
7 per cent, per annum ; that being the légal interest rate in the state 
of South Carolina. The government reserved exceptions to the rulings 
of the court, and présents for our considération the correctness of 
such rulings in the three particulars mcntioned, namely: Whether 
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récovery tàil be had against a surety on a distiller's bond for losses 
arising in the distillery warehouse, after the spirits on which the tax 
was assessed had been seized by the government officer; whether the 
1 per cent, per month specified in the statute was recoverable as 
interest upon the debt due the government, and as against which the 
statute of limitations would not run; or whether the same should be 
treated in the nature of a penalty, and subject to the five-year limitation 
prescribed by the act of Congress. 

We are inclined to difïer with the learned judge of the lower court 
in ail three particulars. As to the loss of the spirits, it is true the 
distillery and its contents had been seized by the government's rep- 
résentative, and the défendants may be said to hâve in no manner 
brought about the loss; still it does not serve to relieve the liability 
under the bond. That the government is not liable for négligence or 
lâches of its officers or agent is well recognized and settled, and such 
négligence constitutes no bar or défense to a récovery upon a bond 
taken by the government. Hart v. United States, 95 U. S. 316, 24 
L. Ed. 479 ; Minturn v. United States, 106 U. S. 437, 1 Sup. Ct. 402, 
97 L. Ed. 208 : United. States v. Witten, 143 U. S. 76, 12 Sup. Ct. 
372, 36 L. Ed. 81. 

Section 3221 of the Revised Statutes [U. S. Comp. St. 1901, p. 2087] 
provides a method for the abatement of taxes on distilled spirits, where 
the same hâve been lost or destroyed, namely, by appeal to the Sec- 
retary of the Treasury, and it is only under this section that relief in 
such cases can be secured. 

Section 3184 of the Revised Statutes [U. S. Comp. St. 1901, p. 2072] 
prescribes interest at the rate of 1 per cent, per month upon taxes and 
assessments of the character involved hère, and our conclusion is that 
this is recoverable as interest, and is not a penalty; there being a 5 
per cent, penalty specifically prescribed on the amount of the tax. 

This is an ordinary suit, or, technically speaking, action of debt, 
upon a bond taken by the government to secure its revenue ; and, on 
récovery under the same, interest runs at the rate of 1 per cent, per 
month, or 12 per cent, per annum, the rate prescribed by the act of 
Congress; and the statute of limitations, as recognized by the court 
below, does not run against the government in the collection of its 
debts, while it does against the enforcement of the penalties, by reason 
of the act of Congress in such case made and provided. 

While thèse are our views upon the three propositions discussed, we 
do not see that the same avails the government materially in this case, 
since the judgment as entered against the appellee is for more than 
the government was in any event entitled to recover in this case on the 
bond sued on. This is a suit upon a distiller's bond, and not on a 
warehousing bond; and it being admitted, as averred by the fourth 
paragraph of the defendant's answer hereinbefore recited, that large 
quantities of the spirits, after the same was placed in the distillery 
warehouse, were abstracted therefrom, including the stamp taxed pack- 
age sued for, and that by reason thereof the liability for deficiency 
spirits sued for was incurred, manifestly a récovery for such causes 
cannot be primarily had upon the distiller's bond, as distinguished from 
the warehousing bond. 
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Two bonds are executed by distillers; the first known as the dis- 
tiller's bond, executed prior to commencing business, and the other, 
as a warehousing bond, to cover the aggregate monthly deposits o£ 
spirits in the warehouse. The condition of the first bond is as follows : 

"The condition of the foregoing obligation Is such that A. B. now Intends 

on and after the day of , 190 — , to be engaged in the business 

of a distiller. * • * Now, therefore, If the said A. B. shall in ail re- 
spects, faithfully comply with ail the provisions of law relating to the 
duties and business of distillers, and shall pay ail penalties incurred or fines 
imposed on him for a violation of any of the said provisions, and shall not 
suffer the lot or tract of land on which the distillery stands, or any part 
thereof, or any of the distilling apparatus, to be incunibered by mortgage, 
.iudgnient, or other lien, during the tlme in which he shall carry on said 
business, then this obligation shall be void; otherwise it shall remain in full 
force." 

And of the warehousing bond, as follows: 

"Know ail men by thèse présents, that we, A. B., as principal, and C. D., as 
sureties, are held and flrmly bound, etc. ïhe condition of the foregoing obliga- 
tion is such that If the above bounded principal, or either of them, or the heirs, 
exeeutors or administrators, or either of them, shall well and truly pay, 

or cause to be paid, unto the Collector of Internai Revenue for the 

Collection District of the amount of tax at the rate imposed by act of 

Congress of August 2Sth, 1894, due and owing on the follovving described 

spirits, to wit: which were deposited during the month ended 

and entered for deposit in the distillery wareliouse No. on the 

day of , 189 — , before such spirits shall be removed from such ware- 
house, and within eight years from the date of said entry, then this obliga- 
tion shall be void; otherwise to remain in full force and virtue." 

It appearing upon the pleadings and proof in this case that whatever 
loss the government sustained arose, not in connection with the dis- 
tillation of the spirits, but from causes arising after the spirits had 
been seized by a government officer in the distillery warehouse, re- 
sulting in the loss altogether of one package, and confessedly a shortage 
in others, recovery should hâve been sought on the warehousing, as 
distinguished from the distiller's bond. 

The suggestion is made that the recovery sought can be had against 
the sureties under the distiller's as well as the warehousing bond, and 
that the latter bond is intended as mère cumulative security for the 
obligations arising under the former bond. United States v. National 
Surety Ce, 122 Fed. 904, 59 C. C. A. 130; United States v. Richard- 
son (D. C.) 127 Fed. 893. Conceding this to be true, and which is 
a proposition not necessary to be pa«sed on hère, it does not follow that 
for losses of the character involved in this case, and for which primarily 
recovery should be had against the sureties on the warehousing bond 
as distinguished from the distiller's bond, no recovery need be sought 
at ail on said warehousing bond, but reliance be placed entirely upon 
those liable under the distiller's bond ; thereby placing the burden upon 
a set of sureties who, if at ail, are only secondarily liable, to the ex- 
clusion of those primarily responsible. 

Any error of the lower court, so far as the government is interested 
in this case, being harmless in character, the judgment of that court 
will be afïïrmed. 
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KELLER, District Judge. I concur, except as to tbe implied state- 
ment in the opinion that, as a last resort, recovery might be had on 
the distiller's bond for tax due on warehoused spirits, which position 
I doubt. 



THE CLIPTON. 

(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 614. 

L Shipping — MoETGAGE OF Vessel — What Constitutes. 

A eontract reciting tliat tlie second party had advanced to the flrst 
parties a sum of money with which to purchase a steamboat, the titie 
to be taken in the name of said second party, which provided that the 
first parties should hâve possession of the vessel nominally as lessees, 
and that oh payment by tliem to the second party of the sum so ad- 
vanced within three years, with interest, the title should be eonveyed 
to them, and, further, that in case of her loss the second party should 
collect the Insurance and account to the first parties for the excess above 
the amount due him, must be construed as a mortgage only, leaving the 
flrst parties the owners of the vessel, especially where It is shown that 
they had previously formed a partnership for the purpose of buying 
and operating the vessel, and that they in fact merely borrowed the 
money from the second party and executed the eontract as security. 
[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Shipping, § 96.] 

2. Admiealtst— JuBiSDioTiON— Suit by Moetgagee. 

. A eontract by which a vessel Is mortgaged to secure money borrowed 
to pay the purchase price thereof is not maritime In character, and a 
court of admiralty wlll not entertain a suit by the mortgagee to re- 
cover possession of the vessel thereunder. 

[Ed. Note. — For cases In point see vol. 1, Cent Dig. Admiralty, §§ 
181-184 ; vol. 44, Cent Dig. Shipping, | 95.] 

Appeal from the District Court of tlie United States for the North- 
ern District of West Virginia, in Admiralty. 

The appellant, Darlington, flled his libel in the court below against the 
steamboat Clifton, her tackle, apparel, etc., and H. B. Hulings and George 
F. Jones, to recover possession of said steamboat, under the following agree- 
ment filed with the libel : 

"Articles of agreement made and concluded this ISth day of August, A. D. 
1904, between George F. Jones, of the borough of Williinsburg, county of 
Allegheny and state of Pennsylvania, and H. B. Hulings, of the city of Alle- 
gheny, county of Allegheny and state of Pennsylvania, of the flrst part, and 
O'Hara Darlington, of the town of Sharpsburg, county of Allegheny and 
state of Pennsylvania, of the second part, as follows, to wit : 

"Whereas, the party of the second part hereto bas advanced to the parties 
of the first part hereto the sum of $4,000.00 for the purpose of purchasing 
the steamboat Clifton in the name of the party of the second part hereto 
and having said steamboat put in good repair and fully insured in the name 
of the party of the second part hereto, and whereas, the parties of the flrst 
part hereto hâve purchased and fully paid for the said steamboat Clifton 
and taken the fuil and légal title thereto in the name of the party of the 
second part hereto and put the said steamboat in good repair: 

"Now, this agreement witnesseth, that for and in considération of the 
promises and the mutual covenants and agreements herein contained, and 
for the sum of one dollar in hand paid by each party to the other, the re- 
eeipt of wbich by each from the other is hereby aclmowledged, the parties to 
this agreement hereby covenant and agrée together, as follows, to wit: 



THE CLIFTON. 461 

"First The parties of the flrst part hereto agrée to pay to the party of 
the second part liereto the sum of $4,000.00 with interest at 6 pcr cent, pay- 
able quarterly from the date hereof In three years from the date hereof, re- 
serving to themselves, however, the privilège of paying the vvhole or any part 
thereof at any regular Interest paying period. 

"Second. The party of the second part hereto agrées, on the receipt of 
the sum of $4,000.00, with interest from the date hereof, ail of any such sum 
which, with any payment that may hâve been previously made hereon, ac- 
eording to the paragraph hereof, marlied flrst, which wiil aggregate the sum 
of $4,000.00 with 6 per cent, interest thereon (interest, however, not to be 
charged on any part of the principal sum after the date of the payment of 
the same) to tum over to the parties of the flrst part hereof or to any per- 
son they may nominate the full légal title to the steamboat Clifton, and ail 
papers relating thereto free and elear of ail incumbrances imposed by him, 
the party of the second part hereto, and to hold them the parties of the flrst 
part hereto, discharged from any further liability for the said sum of 
¥4,000.00 advanced to them as recited in the preamble hereof. And further 
that in case of the destruction of the said steamboat by flre, the party of 
the second part hereto agrées that he will hold the surplus of Insurance 
money recovered on account thereof, over and above any indebtedness aris- 
ing under thèse articles of agreement, subject to the orders of the parties of the 
flrst part bereto, and that he will prosecute the Insurance company carrying 
risks on this boat to the full extent of their liability. 

"Third. The party of the second part hereby agrées to lease to the parties 
of the first part hereto the steamer Clifton for the term of three years for 
annual rental of one dollar with the privilège of removing said steamboat 
Clifton at will to any point on the Allegheny, Monongahela or Ohio rivers, or 
any of their trlbutaries. 

"And for the true and faithful performance of ail and singular the above 
stipulations and undertakings the parties hereto bind themselves, each to the 
other, and their respective heirs, exeeutors, administrators and assigus. 

"In testimony whereof the parties hereunto set their hands and seals the 
day and year flrst above written. 

"[Signed] O'Hara Darlington. [Seal] 

"Geo. P. Jones. [Seal.l 

"H. B. Hulings. [Seal.]" 

Under thla agreement, which he termed a conditional sale or lease, the 
libelant claimed to be the owner of the steamboat, and that Hulings & Jones 
were wrongfully withholding the same from him, and that they had for- 
feited ail rights under the contraet aforesaid, and that they willfully, de- 
signedly, and fraudulently failed and refused to comply with the conditions 
of the conditional sale or lease, and that the same had thereby become of 
no effect and Inoperative, and he accordingly prayed for the possession of 
the steamboat, and such other and further relief to him as to law and justice 
appertained, and seemed meet, etc. Process was regulariy issued and the 
steamboat attached and taken possession of by the marshal. To this libel 
the respondent H. B. Hulings excepted, and made answer, setting up in effect 
that he and the said Jones entered into an agreement of copartnership for 
the purpose of acquiring the steamboat Clifton, and operating the same upon 
the waters of the Allegheny, Monongahela, and Ohio rivers and their trlb- 
utaries, and that in pursuance thereof they borrowed from the libelant the 
sum of $4,000 to pay for the steamer, pursuant to the agreement herein- 
before recited, and bought and paid for the same, and took the title in the 
name of the said Darlington, but with the understanding that, when the 
$4,000 and Interest was paid, the full légal title to the boat was to be turned 
over to them, or any person they might nominate; that the libelant was not 
the owner of the steamboat, but that the said Hulings & Jones were In fact 
the real owners thereof and owed the $4,000 thereon to said Darlington, as 
well as certain other moneys referred to, and he further charged that his 
copartner, Jones, was a person of small means, and that he had colluded 
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with the libelant to secure possession of the steamboat from respondent, and 
to deprive hlm of hls rlghts under hls contract of copartnership wlth sald 
Jones, as well as under the contract of copartnçrshlp aforesaid with libelant; 
that respondent was tiie master of the steamer, and, having dlscovered the 
purpose on the part of hls partner and the libelant to deprive Mm of his 
rights as aforesaid, he, , prier to the time of the flling of the libel herein 
on the ISth day of february, 1905, to wlt, on the 18th day of January, 
1905, duly filed hls bill In equity in the circuit court of Wood county, W. Va., 
against said Jones and Parllngton, asking the winding up of the partner- 
ship between himself and his said partner, and that said Jones and Dar- 
lington should be prphlbited from interf ering with the business and the 
conduct of the same until its dissolution and the completion of certain con- 
tracts of affrelghtment then In process of exécution, and that a receiver be 
appolnted to talie charge of the property of the copartaership, Including the 
steamer, and complète sald eontracts. A receiver was duly appolnted who 
gave bond in the penalty of $25,000, and regularly possessed himself of sald 
partnership property, Including the steamer; and the circuit court of 
Wood county subsequently dlrected the completion of said eontracts of af- 
frelghtment, and to secure money to that end authorized the issuance of 
receiver's certlfieates in the sum of $3,500. 

In the subséquent progress of sald admiralty cause the receiver of the 
State court duly appeared, flled his pétition and answer, settlng up his ap- 
polntment as receiver by the circuit court of Wood county, W. Va., prior to 
the institution of the admiralty proeeedlngs, and of the fact of hls possession 
as such receiver of the copartnership property of Hulings & Jones, including 
the sald steamboat, and of hls dispossession thereof by the marshal, under 
the process issued in the admiralty cause, and asked for the protection of 
hls rlghts as such, and in the latter cause he was also designated by the 
fédéral court as spécial receiver, to complète the eontracts of affrelghtment 
aforesaid, and he gave bond to that court for that purpose. Evidence was 
thereupon duly taken, and the cause finally heard upon the pleadings and 
proofs, and the district court sustalned the exceptions to the llbel, and dis- 
mlssed the same, from whlch action of the court, thls appeal was taken. 

John F. Hutchinson and L. R. Via, for appellant. 

James W. Vandervort (Reese Blizzard, on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

WADDILL, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The assignments of error are quite numerous in this case, but the 
more material questions arising upon the record are as follows : First. 
That the state court having acquired jurisdiction of the subject-matter 
in controversy, by reason of the suit in equity previously instituted 
therein, whether the district court had jurisdiction to entertain the 
libel, and if such jurisdiction existed, it ought to hâve been exercised 
under the circumstances. Second. Whether, merely because the sub- 
ject-matter of the litigation was vessel property, a court of admiralty 
should hâve entertained jurisdiction thereof. Third. That the libelant 
was a mère mortgagee seeking to secure possession of mortgaged prop- 
erty, and not entitled to the interposition of a court of admiralty to 
secure such relief. 

On the first and second propositions much can be said to support 
the contentions of the appellee, and a full discussion of the subjects 
will be found on the first in the case of Moran v. Sturges, 154 U. S. 
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256, 274, 276, 277, 284, 285, 14 Sup. Ct. 1019, 38 L. Ed. 981, and on 
the second, in the case of Ward v. Thompson, 22 How. 330, 16 L. Ed. 
249 ; Rose's Notes, vol. 5, p. 945 ; The Eclipse, 135 U. S. 599, 608, 
10 Sup.Ct. 873, 34 L- Ed. 269; Hughes' Admiralty, pp. 17, 18. But, 
in the view taken by the court of the character of the contract under 
considération, it will not be necessary to pass especially upon thèse 
questions, as the third objection raised is conclusive of this case. The 
libelant under the contract between himself and Hulings & Jones here- 
inbefore recited, particularly when read in the light of the circum- 
stances of its exécution, and in connection with the agreement between 
the said Hulings & Jones, was manifestly not the owner of said steam- 
boat, but a mère mortgagee thereof, that the paper under which the 
libelant now claims to be the owner of the steamboat was intended 
only as a security for $4,000 and interest, and that, in so far as it 
appeared to be otherwise, it was but a makeshift and device to cover 
up the real transaction which was only designed to secure him the 
money borrowed, while the vessel in point of fact belonged to Hulings 
& Jones. 

Nothing is better settled than that a court of admiralty will not 
aflford relief to a mortgagee seeking to recover possession of property 
mortgaged to secure the payment of a nonmaritime debt. Such a 
contract as the one under considération hère is in no sensé maritime in 
character; the loan having none of the characteristics of such a debt, 
and having been effected without regard to the navigation or périls of 
the sea. Bogart v. The John Jay, 17 How. 399, 15 L. Ed. 95, Rose'j 
Notes, vol. 5, p. 483, and cases cited; The Lottawanna, 21 Wall. 558, 
582, 583, 22 L. Ed. 654 , Rose's Notes, vol. 8, pp. 470, 477 ; The Guid-- 
ing Star (D. C.) 9 Fed. 521, 524 ; The C. C. Trowbridge (D. C.) 14 Fed 
874 ; Deely v. The Ernest and Alice, 2 Hughes, 70, 77, Fed. Cas. No. 
3,735. 

Tt follows that the décision of the lower court is plainly right, and 
the same should be afhrmed. 

AfHrmed. 



BANK OP RAVENSWOOD et al. v. JOHNSON et al. 

(Circuit Court of Appeals, Fourtli Circuit February 6, 1906.) 

No. 621. 

Bankrxtptct — Practice Befobe Refeeees — Objections to Evidence. 

It is the duty of a référée in banliruptcy on a liearing before him 
either as référée or as spécial commissioner to receive and record ail 
évidence offered, noting objections made as required by General Order 
No. 22 (89 Fed. x ; 18 Sup. Ct vil). 
Same. 

A référée is not required to stop proceedings before liim and to certify 
to the court for décision questions raised on objections to évidence. 

Same — Punishment of Contemfts. 

A référée has no povver to punish a witness for contempt in refusing 
to answer questions or to produce documents that power being expressiy 
vested in the District Court by Banlir. Act July 1, 1898, c. 541, | 41b, 
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30 Stat 556 [U. S. Comp. St. 1901, p. 3437], which also clearly pre- 
scrlbes the duty of the référée. 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Northern Distrist of West Virginia at Clarksburg.^ 
In Bankruptcy. 

Dorr Casto and W. N. Miller, for petitioners. 
Walter E. McDougle, for respondents. 
George W. Johnson, pro se. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

PURNELL, District Judge. The counsel in this case did not ap- 
pear at the hearing, but George W. Johnson, référée and spécial mas- 
ter, appeared, read the record and proceeded to argue the case wheii 
he was stopped by a question from one of the judges sitting. This 
was a pétition to revise and superintend in matters of law a proceed- 
ing in bankruptcy, and the writer takes occasion to say that the record, 
is exceedingly unsatisfactory, and the conduct of the case on the part 
of the contesting creditors not commendable in the eyes of the court. 
It is not satisfactory, for instance, for counsel to say to this court 
that thé facts appear in the record, instead of making a succinct; 
statemeht of facts, especially when they do not appear at the hearing. 
The District Judge says, in an opinion fîled, which is the best state- 
ment of the case to be found in the record : 

"In compliance with this order [referrlng a pétition for discharge to the- 
référée as spécial master to talje the testimony and flnd the facts], the 
référée on the 13th day of February, 1905, commenced the talsing of tes- 
timony with a View to ascertaining such facts and up to April 18, 1905,. 
had made a record of 342 full typewrltten pages, consistlng largely of wholly 
immaterial matters, captions objections, remarlîs of counsel, réitérations 
of the same questions, and demands, to such an extent as to trespass to the- 
last limit upon the patience of any court requlred to read it It Is abso- 
lutely safe to say, In my judgment, that every fact adduced in this record 
that in the remotest degree could be deemed material could and ought to 
hâve been clearly and fully presented in a record of 50 such typewritten pages. 

"This criticism, kindly made, Is Justlfled by the fact, that the end of it 
bas by no means, apparently, been as yet reached, for thèse 'dépositions' stand- 
uncompleted and the referee's duty unperformed, because, on pétition and 

application of the protesting creditors, an order was entered on the day 

of April, 1905, In the nature of a rule, by this court, against sald référée, to- 
cause him to answer and show cause for bis alleged misconduct in refusing 
to admit testimony offered, and réfuslng to certify for revIew questions aris- 
ing before him touching the admissibllity of such évidence, and by bis rul- 
ings practieally causing certain wltnesses to refuse both to answer certain 
questions and produce certain written évidence. To this pétition and rule the 
référée bas made answer and bas certified the évidence taken, and this 
matter above is now before the court for Its considération. 

"It seems that the parties, ail represented by counsel, started out under- 
the idea that the référée was to slt as a court and détermine upon what te.s- 
tlmony was admissible and what was inadmissible, and that they were to be 
bound by hls rulings in this particular. A large amount of the testimony 
was taken under this understanding, when, it appear s, counsel for the 
opposing creditors objected and supportlng the objection with authorities that 
convinced the référée that he had been proceeding wrongly, he reversed hls 
ruling, and determined that notwlthstanding hls opinion and judgment was- 
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against the admlssibility of certain évidence he would nevertheless permit 
the witness to answer the questions and allow the évidence to go to the 
court. To correct the error of hls flrst method of procédure the référée re- 
called the witness Prewett, about whose testimony the trouble had arisen, and 
allowed ail rejected matter to be enqulred of under his statement and rul- 
ing that the objection should be sustained. Thereupon the witness Prewett 
refnsed to produce certain bool^s demanded of him, and the référée refused 
to eompel him to do so and further refused to certify the matter to the court 
for revision, on the ground that, before so certifying, ail the testimony shouid 
be talien and ail questions of objection certified at one and the same tlme. It 
should be added that the protesting creditors insisted that his expressing hls 
opinion touehing the admlssibility of the testimony eneouraged witnesses to 
refuse to answer and produce such testimony. Thus it will be seen that 
substantially three practical points hâve arisen touehing the practice to be 
observed by the référée In taldng testimony before him. (1) How far bas 
he the power to pass upon and détermine the admlssibility of évidence pre- 
sented to him? (2) When is he required to certify objections made to his 
rulings to the court for revision? (3) What power bas he to détermine as 
to whether a witness is récalcitrant and in contempt or not, and, if held to 
be so, what proceeding should be taken agaiust him?" 

We cannot concur in the décision of the District Court that a 
référée "acting in his character as référée or as spécial commissioner 
has the right to exclude évidence which he deems inadmissible." For 
this holding In re Wilde's Sons, 11 Am. Bankr. Rep. 714, 131 Fed. 
.'.42, is cited, and the learned judge states there are many cases to 
the contrary. Even if the conflicting décisions are considered, the 
gênerai orders passed by the Suprême Court are controlling; they 
hâve the force of the statute, are made pursuant to express au- 
thority in the statute. The same question was raised in Re Stur- 
geon, 14 Am. Bankr. Rep. 681, 139 Fed. 608 (Circuit Court of Ap- 
peals, Second Circuit), in which the court says: 

"Per Curiam. Under General Order Ko. 22 (89 Fed. x; 18 Sup. Ct. vii), 
the duty of the référée is to receive the évidence which is offered, to note ob- 
jections and to record the évidence; and if either party persists in offering 
incompétent or irrelevant matter in évidence, the other party has a remedy, 
because the rule provides that 'the court shall hâve power to deal with the 
costs of Incompétent, immaterlal, or irrelevant dépositions, or parts of them, 
as may be just' The equlty practice is to be followed by référées. The order 
directs him to proceed as référée. The référée must take ail the évidence 
and note objections." 

And the latter clause of General Order 23 of the Suprême Court 
{S9 Fed. x; 18 Sup. Ct. vii) provides: 

"The référée shall note upon the déposition any question objected to, with 
his décision thereon; and the court shall hâve power to deal with the costs 
of incompétent, immaterlal or irrelevant dépositions, or parts of them, as 
may be Just" 

No amount of argument could make the matter plainer. Any one 
who will can understand. To the same efïect the equity rule and the 
decision'in Re Natelle De Gottardi, 7 Am. Bankr. Rep, 723, 114 Fed. 
328 ; Dressel v. N. St. Lumber Co., 119 Fed. 531, 9 Am. Bankr. Rep. 
641, In re Covington, 110 Fed. 143, 7 Am. Bankr. Rep. 373, Blease 
V. Garlington, 93 U. S. 1, 23 L. Ed. 521 ; Mears v. Lockart, 94 Fed. 
275, 36 C. C. A. 239. The Philadelphian, 60 Fed. 425, 10 C. C. A. 
127, 1 Gould & Tucker's Notes (2d Ed.) 200, 259, 102, The référée 
143 F.— 30 
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arid spécial master followed a différent ruie at first, but afterwards 
reversed his order, took down ail the testimony, noted objections with 
his rulings thereoti, and certified the record thus raade to the District 
Court. The référence was to relieve the court and under the authori- 
ties this was the proper course. The petitioners hâve nothing to com- 
plain of. 

But suppose the général orders of the Suprême Court had not pro- 
vided as rule 22 (89 Fed. x, 18 Sup. Ct. vii) does for such proceedings; 
the bankruptcy act provides that when not otherwise provided the 
equity practice shall be followed and an examination of the rules in 
equity touching proceedings before a standing master or master pro hac 
vice will disclose the fact that the gênerai orders in bankruptcy are in 
accord with such proceedings. This contention of petitioners that a 
référée should on objection stop the proceedings and certify questions 
raised has no foundation on which to rest. To permit such practice 
would create useless confusion and accomplish no good end. General 
Order 27 (89 Fed. xi; 18 Sup. Ct. viii) provides: 

"When a bankrupt, créditer, trustée, or other person shall désire a revlew 
by the judge of any order made by the référée, he shall flle with the référée 
his pétition therefor setting ont the errer complained of : and the référée shall 
forthwlth certify to the judge the question presented, a summary of the 
évidence relating thereto, and the flnding and order of the référée thereon." 

See In re Hawlev, 8 Am. Bànkr. Rep. 632, 116 Fed. 428 ; Blease 
V. Garlington, 92 Ù. S. 1, 23 L. Ed. 521. 

The référée, therefore, was right in refusing to stop the proceedings 
and certify for revision his rulings upon this testimony. In fact, this 
being a matter referred to him especially to ascertain facts alone, 
designed to aid the court in performing its duty in determining 
whether the bankrupt should be discharged or not, no possible re- 
vision could be had. The utmost extent the court could go would be 
to discharge the référée f rom f urther considération of the matter 
and take it up and décide it without his assistance. There was there- 
fore no excuse for this rule against the référée on this ground. The 
above disposes of the first and second questions. 

Third, what power has a référée to détermine as to whether a wit- 
ness is in contempt or not, and, if held to be so, what proceeding 
should be taken against him? This présents no difficulty, for as 
a matter of law it is well settled by tiie bankrupt act itself. In a 
case where a référée believes a witness improperly refuses to testify 
or produce written testimony, after being ordered to do so, in other 
words, to be in contempt for any reason, it is his plâin duty to set 
forth the contempt upon his record, certify the facts to the district 
judge, who will deal with the question as if the contempt had origi- 
nally arisen in the District Court. The • statute is explicit on this 
subject, and référence in such mattérs first to the statute, the pro- 
ceeding and jurisdiction being strictly statutory, will, in most cases, 
solve doubts which otherwise plague and trouble the légal mind. 
Section 41 of the bankrupt statute (Act Julv 1, 1898, c. 541, 30 Stat. 
556 tu. S. Comp. St. 1901, p. 3437]) provides: 
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"Coutempts before référées, a. A person shall not, In proceediugs be- 
fore a référée (1) disobey or resist any lawful order, process, or wrlt; (2) 
mlsbehave during a hearlng or so near the place thereof as to obstruct the 
same; (3) neglect to produce, after having been ordered to do so, any per- 
tinent document; or refuse to appear after baving been subpœnaed, or, upon 
appearing, refuse to take the oath as a witness, or, after having talien the 
oath, refuse to be examined according to law : 

"Contempt proceedings, penalty, b. The référée shall certify the facts 
to the judge, if any person shall do any of the things forbidden in this sec- 
tion. The judge shall thereupon, in a sumniary manner, heav tUe évidence 
as to the act complained of, and, if it is sueli as to warrant hiiii in so doing. 
punish such person in the same manner and to the same extent as for a con- 
tempt committed before the court of bankruptcy, or commit svich person 
upon the same conditions as if the doing of the forbidden act had occurred 
with référence to the process of, or in the présence of, the court." 

The power to punish for contempt committed before référée is 
conferred by section 2, cls. 13, 16 (30 Stat. 545 [U. S. Comp. St. 
1901, p. 3421]), read in connection with the section quoted. Tlie 
power to punish for contempt is vested in the court — judge. It is 
a judicial power and cannot be referred or delegated. Smith v, Bel- 
ford, 106 Fed. 658, 45 C. C. A. 526, 5 Am. Bankr. Rep. 291 ; Boyd v. 
Glucklick, 116 Fed. 131, 53 C. C. A. 451, 8 Am. Bankr. Rep. 393. 
But this proceeding is against, not the witness for refusing to obey 
an order of court, but the référée for refusing to make an order 
requiring the witness Prewett, a man not shown to be connected 
with the bankrupt, but a partner of his son, to submit his books ; not 
the part of such books which it was suggested by counsel pertained 
to the partnership or the bankrupt's connection therewith, but his 
books entire, to be examined. Nor does it appear this witness Prew- 
ett refused to answer any proper question he was directed by the 
référée to answer. There is no élément of contempt set out in the 
record on the part of eithar the référée or the witness. Romine, the 
bankrupt, and Prewett,' the witness, deny most positively that G. R. 
Romine, the bankrupt, was a partner, wliich was alleged on informa- 
tion and behef, based on street conversation, and Prewett is called 
as a witness for the party making the allégation. He was his wit- 
ness and the party calling him was bound by his testimony. This is 
elementary, as is the rule that a party cannot contradict or cross- 
examine his own witness. The course pursued can be viewed in 
no other light than an attempt to violate and ignore ail the rules of 
évidence regarding this witness. Prewett denied môst positively that 
G. R. Romine had any interest in the partnership, produced the origi- 
nal written agreement under which such partnership was formed 
between himself and John W. Romine, duly acknowledged, also the 
agreement by which such partnership had been dissolved on January 
2, 1904, his cashbook, journal, ledger, the notes demanded, the state- 
ment of bankrupt's account with the firm, and stated that he had 
disclosed ail that his books would show relating to his connection 
with either J. W. or G. R. Romine, the bankrupt. Petitioners' coun- 
sel persisted, without specifying what they wished to prove, in a 
gênerai demand for ail the books, and the référée ruled it was not 
necessary for them to be produced. This ruling was proper and 
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one the référée- had authorîty in his quasi judicial capacity to make, 
subject to review by the district judge upon the whole record being 
certified as provided iii tîie statute. It was not a proper time or 
subject, as was afterwards held by the judge, for a rule to show 
cause. There is no merit in the pétition to regulate and review, 
hence it is adjudged that the District Court be affirmed in the order 
discharging the rule on tlie référée and the pétition dismissed. This 
conclusion renders a considération of the demurrer by G. R. Romine 
unnecessary. He seems to be only remotely interested in this péti- 
tion to revise and review, if at ail, and was not a necessary party. He 
will recover his costs in this court. The petitioners will be taxed 
with the costs in this court and it is suggested that the District Court 
tax the contesting creditors with ail "wholly immaterial matters, cap- 
tious objections, remarks of counsel, réitérations of the same ques- 
tions and demands" included in the dépositions taken before the 
référée or spécial master and ail unnecessary costs incurred at their 
instance. 

Pétition dismissed. 



THE INTERNATIONAL, 

THE VENTURE. 

(Circuit Court of Appeals, Third Circuit January 30, 1906.) 

No. 47. 

Collision— Yacht and Tug with Tow— Yacht Deiftino in Riveb Channel. 
A sloop yacht with a number of persons on board was maklng her way 
up the Delaware river at night with the flood tide. The wind was very 
light, and flnally falled, leavlng the yacht drifting without power of 
control from the western side of the river toward the center of the 
channel. No proper looliout was kept, but the master saw a tug and 
tow approaching from up the river when half a mile distant. Nothing 
was done to control the yacht until too late, and she contlnued to drlft 
until she came into collision with one of the tows and was sunk. The 
tug also, which had three barges In tow abreast with a hawser and 
bridle, saw the yacht when half a mile distant almost dlrectly ahead, 
but contlnued her speed and also her course, until she had passed a 
meeting vessel, when she changed. to port, but dld not at once signal the 
barges to do the same, and when she dld later they were unable to clear 
the yacht. Held, that both vessels were In fault; the yacht for fallure 
to keep a lookout and for not anchoring near the shore when the wind 
falled, but permlttlng herself to drlft Into the track of passlng vessels, 
and the tug for not stopping, Instead of trylng to pass between tie 
yacht and the meeting vessel with her tow, the danger belng apparent, 
and also for not sooner signaling her tow to change course. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 125 Fed. 419. 

John G. Lamb, for appellant. 
Chester N. Farr, for appellee. 

Before ACHESON, DALIvAS, and GRAY, Circuit Judges. 
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GRAY, Circuit Jtidge. This is an appeal from the decree of the 
United States District Court for the Eastern district of Pennsyl- 
vania, in the cases named in the caption. 135 Fed. 419. 

Benjamin D. Welch, as master of the yacht "Venture," filed his 
libel in the said district court, against the Philadelphia and Reading 
Raiiway Company, as owner of the steam tug, "International," in 
a cause civil and maritime, to recover damages resulting from a 
collision between the said yacht and certain barges, towed by the tug 
"International," on the Delaware river, on the night of July 14, 
1900. 

An answer was filed by the respondent, and also a pétition for 
limitation of liability under the act of Congress, in that behalf, pray- 
ing for an appraisement, and "that ail claims by any persons whom- 
soever, for loss, damage or in jury to persons or property caused by 
the said collision, shall be heard and determined in this court, and 
apportioned according to law." Pétitions, as stated, were accord- 
ingly filed, for the purpose of recovering damages aforesaid. The 
learned district judge found both parties at fault, with the resuit 
that the damages were divided and a commissioner appointed to 
make inquiry and hear testimony as to what persons had suffered 
damage by reason of said collision, and the amount thereof. Upon 
the report of such commissioner, a final decree was entered by the 
court below, from which the présent appeal has been taken. A 
carefui reading of the testimony convinces us that the court below 
was right in the disposition made of this case, and that the opinion 
filed fully supports the conclusion arrived at by the learned judge. 
We therefore adopt the same as the opinion of this court, and quote 
it, as follows : 

McPHERSON, District Judge. "By one of tUese libels, the sloop yacht 
'Venture' seelis to recover daroages for a collision by which she was sunk 
and became a total loss. The other proceedlng was taken by the Raiiway 
Company, in order to limlt its liability under the Act of Congress. I find 
the facts to be as follows : 

"In the afternoon of July 14, 1900, the sloop yacht 'Venture,' a small pleas- 
ure craft, 42 feet long and 13 feet beam, started from Camden with a party 
of eighteen persons on board. both men and women, for a sail upon the Dela- 
ware river. They proceeded down the river, aided by the ebb tide, to a point not 
far below Lincoln Park, landing at the park about seven o'clock, because 
of the failure of the wind, with the purpose of waiting until a breeze should 
spring up, and also until the tide shonld tum. They remained at the park 
until about half past eleven o'clock, and then, as the tide was at the flood 
and a light breeze from the southwest was blowlng, they started to return. 
The yacht was of light draft, drawing no more than 2 or 3 feet of water, 
and aceordingly her master kept along the eastern shore of the river, in 
oi'der to be out of the way of larger vessels proceedlng up or down the 
river in the channel. Shortly after one o'clock the yacht reached I.eague 
Island, where the river bends to the eastward and then résumes its uorth- 
erly course, forming the Horseshoe Bend. Hère they crossed the river to 
the western shore. and proceeded slowly along that shore as far as the upper 
end of the Ironside bar or shoal. At this point, the set of the tide, by 
reason of the bend, is toward the eastern or New Jersey shore; and hère the 
very light breeze that had been helping them in some degree, left them en- 
tirely and the yacht merely drifted with the tide. Indeed, it had done little 
else than drift during their progress up the river, for the breeze had been 
barely sufficient to give the boat steerage way. The crew consisted of two 
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men, the captain and a mate. Both were In the stem of the boat, aft of the 
sail, which was swung over the starboard quarter. The captain was at the 
wheel, In such a position that he could not see up the rirer except by stoop- 
ing and loolsing under the boom; and the mate was seated on the rail near 
the captain, In a little better situation, peràaps, to see approaching objects, 
but certiiinly not in the right place for a lookout under the eircumstances. 
The night was clear and moonlight, and there was no difHculty in seeing 
lights of approaching vessels a long distance away. As the yacht drlfted to- 
ward the center of the channel, the captain and the mate saw the lights 
of the tug 'International,' coming down the river with a tow. The tug is a 
powerful ocean-going vessel, 130 feet long, 26 feet beam, drawing 16 feet. 
and of 400 tons registered tonnage. The tow consisted of three large and 
heavy barges, loaded wlth coal, lashed together abreast, 'and attached by a 
bridle to a wlre hawser about 60 fathoms long. The barges from starboard 
to port, were the 'Hercules,' 200 feet long and 27 feet beam, drawing 13% 
feet of water and of 756 tons registered tonnage; the 'Girard,' 186 feet long, 
35 feet beam, drawing 10 feet and of 841 tons registered tonnage ; and the 
'Glendower,' 193 feet long, 34 feet beam, 16 feet draught, 855 tons regis- 
tered tonnage. When the tug was seen by the yacht, she was probably ha If 
a mile away, and each was showing her green light to the other. The yacht 
was headed somewhat toward the Pennsylvania shore, wlth her boom ont 
to starboard and her sail set in order to catch an occasional puff from the 
south or west, but she was not under control, for the wind was not strong 
enough, or constant enough, to give her steerage way, and she was drift- 
ing with the tide toward the center of the channel and the track of other 
vessels. No effort was made on the part of the yacht to change this condi- 
tion of affairs until the two boats had corne very near to each other. There 
is some dispute concerning the distance that separated the tug and the 
yacht when they passed each other, but It makes little diiïerence whether 
the distance was 30 feet, as one witness says, or 100 feet, as It seemed to 
another witness. In either event, the situation was plainly perlions, and 
the captain of the yacht, seeing that a collision was llkely to occur with the 
tow, sent the mate forward with an oar to attempt to move the yacht to 
port, and an Ineffectuai effort in that direction was made. It was of no 
avail, however, and in a few moments the yacht came into collision with the 
barges and was sunk. 

"From the point of view of the tug, the facts are thèse : The tug with its 
tow was coming down the river in the center of the channel, and as she ap- 
proached the coal pi ers at Greenwleh Point she saw dovra the river the red 
light of a tug having a schooner in tow, and the green light of the yacht. 
At this time, the 'International' and the yacht were at least a half mile dis- 
tant from each other, the other tug being probably not much more than a 
quarter of a mile away. The situation was evidently dangerous. On the east- 
em slde of the river was Greenwich Point anehorage, which was occupied 
that hight by a number of vessels at anchor, and the avallable surface of 
the channel was thus reduced td a width of no more than 750 feet. More- 
over, the yacht was then nearly in line wlth the tug, for the master of the 
tug testified that, when he flrst saw the yacht, after he had straightened 
down on a new course, she was 'just a little mite on the starboard bow.' 
The tug with the schooner In tow blew one whistle, Indicating that she 
would pass to port, and this signal was retuméd by the 'International.' At 
this time, three possible courses were open to the 'International.' She could 
attempt to pass to the westward of the 'Venture,' where perhaps there may 
hâve been somewhat more room, but as this course required the tug to cross 
the bow of the yacht, and would hâve also involved the risk of collision, I 
thlnk it was properly declined. Another course was to continue In the cen- 
ter of the channel and attempt to pass between the tug and tow, and the 
yacht. The third course was to corne to a stop, or proceed with the utmost 
caution, until the dangerous passage should be safely accomplished. The 
master of the 'International' chose the second course, and without changlng 
his direction or slackening speed determiued to pass between the two ves- 
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sels. There Is some conflict in the testimony concerning hîs manœuvres 
immediately before the collision took place, but I do net think the conflict 
is material. The évidence seems to me to establlsh clearly the fact, that 
after the schooner had passed the barges, the course of the 'International' 
was ehanged two or three points to port, in order to get as rar as possible 
eut of the way of the yacht, but by this time the current had carried the 
'Venture' so far out into the channel that while the change was sufflcient 
to earry the tug clear, it was not possible then to pull the tow out of the way. 
This might, perhaps, hâve been done if the course of the tow had also been 
altered at the tirae when the change was made by the tug, but no signal to 
this effect was given to the barges until an appréciable time after her own 
course was altered, and there was, therefore, a distinct, and what may hâve 
l\een a material, delay in this attempt at co-operation. The resuit was. 
that the unwieldy tow kept its course without sensible change, the mast of 
the yacht was caught by the bridle of the tow, and the yacht slipped along 
the bridle until she struck the stem of the 'Hercules,' and then swung around 
Into the space between the 'Hercules' and the 'Girard' where she was over- 
turned and sank. Ail on board were rescued, except one woman, who was 
drowned, for whose death damages are claimed by her parents, but the sur- 
vivors ail suffered some loss of property, for which also compensation is 
claimed in the présent proceeding. 

"Upon thèse facts, it is clear to my mind, that both vessels were at fault. 
The 'Venture' had no business to be in the channel, in the way of large 
ships proceeding up or down the river, while she was drifting helplessly witli 
the tide and could not be directed. The wind failed while she was still 
close to the Pennsylvanla shore, and the anchor should then hâve been drop- 
ped, unless the captaln found it possible so to direct the boat that she would 
not niove further out He knew that the tide was carrying him out to the 
mlddle of the stream, and if he could not steer the boat uear the shore, it 
was plain négligence, as It seems to me, to allow her to drift out to the 
middle of the river, where a collision at any time might be Inévitable. The 
John S. Smith (D. C.) 27 Fed. 39S; The Media (D. C.) 45 Fed. 79. It was 
négligence, also, not to keep a proper lookout. Possibly, an earlier dis- 
covery of the approaching tug might not hâve availed, but this Is not cer- 
tain, and, unless It be clear that the absence of a proper lookout did not 
contribute to the collision, such absence is a fault The 'International,' also, 
was négligent. In my opinion, in not stopping at a safe distance from the 
approaching vessels, or in not slowing down and proceeding with the utmost 
caution. The Jesse Knight (D. O.) 45 Fed. 590; The Havana (D. C.) 54 
Fed. 411 ; The Médusa (D. C.) 40 Fed. 303. The situation clearly was one 
of great danger. Only a narrow lane was ofCered her for passage, and she 
had behind her a tow more than a hundred feet broad ; enough to occupy 
nearly one-seventh of the whole breadth of the available channel. Cer- 
tainly, under such ciroumstances, to go on without slackening speed was to 
take an unjustifiable rlsk, and I hâve no doubt at ail, that this fallure to 
act with the proper caution contrlbuted materially to the accident She 
did slow down and stop briefly after she came abreast of the yacht, but it 
was then too late. It was a fault, also, not to signal the barges more 
promptly to change their course to port. The master of the tug admitted 
delay in the signal, excusing It on the ground that, 'I did not think it was 
necessary, and it is not customary unless there Is Imminent danger.' To 
my mind, the danger was imminent enough to require the promptest action, 
and to omit ta call for such help as the barges might be able to afford, little 
as it might be, was négligence. 

"I find, therefore, that both parties were at fault, with the resuit that the 
damages must be divided. There is not enough testimony In the record to 
enable me to détermine in every case how much damage has been suffered, 
and the inquiry upon this point must, therefore, go to a commlssloner, who 
Is directed to hear such further testimony as may be offered, and to report 
a suitable decree." 

The decree of the court below is hereby affirmed. 
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UNITED STATES v. DEARBBRG BROS. 

(Circuit Court of Appeals, First Circuit December 22, 1905.) 

No. 73 (3,527), 

CUSTOMS DUTIES PEOTEST — SUFFICIENCY REFERENCE TO SIMILITUDE CLAUSE. 

Wliere an importer protests against the assessment of duty on the- 
ground of an alleged application of the similitude clause of Tariff Act 
Aug. 27, 1894, c. 349, §4, 28 Stat 547, unless the protest contains réf- 
érence to said provision, It is not sufflciently distinct and spécifie to 
meet the requirements of Customs Administrative Act June 10, 1890, c. 
407, § 14, 26 Stat. 137 [U. S. Comp. St 1901, p. 1933]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 135 Fed. 345, affirming a décision of the 
Eoard of United States General Appraisers, which had reversed the 
assessment of duty by the pollector of customs at the port of New 
York. 

The importera had contended that certain horsehair braids should hâve 
been assessed wlth duty at the rate applicable to silk braids, baslng their 
contention on the similitude clause In Tarife Act Aug. 27, 1894, c. 349, § 4, 
28 Stat 547, which prescribes that Imported articles not enumerated in the 
tariff shall be ehargeable wlth duty at the rate provided by the act on the 
enumerated article which it most resembles; but they failed to refer to 
this provision In their protests. The Board, however, on the authority of 
one of Its former décisions (G. A. 5,171 [T. D. 23,852]), held that it was not 
necessary to Invoke the similitude clause, and that the protests, notwlthstand- 
ing the omission, sufliciently ; swered the requirement in Customs Admin- 
istrative Act June 10, 1890, e. 407, § 14, 26 Stat 137 [U. S. Comp. St 1901, 
p. 1933], that grounds of protests shall be stated "distinetly and speciflcally." 

This conclusion was contrary to a prior décision of the Circuit Court of 
Appeals for the Second Circuit in Hahn v. Erhardt 78 Fed. 620, 24 C. C. A. 
265, in which It was held that: "In ail cases in which the importer Intends 
to rely upon the similitude clause for the purpose of identifying hls mer- 
chandise wlth some enumerated article of the tariff, and means to place 
hlB objection to the action of the collector upon the ground that the collecter 
bas not glven due effect to that provision, he should state the fact in hi» 
protest; and if he fails to do so his objection Is not stated distinetly and 
specifically, wlthin the meaning of the statute." 

Since the décision in the Hahn Case, however, the Circuit Court of Ap- 
peals for the Third Circuit had held merchandlse to be subject to the pro- 
visions of the similitude clause, as contended by the importera, though their 
protests had not referred to the clause. In re Guggenheim Smelting Com- 
pany, 112 Fed. 517, 50 C. C. A. 374. The governmeut had applied to the Su- 
prême Court for a writ of certlorari, on the ground that the décision in this 
case was contrary to that In the Hahn Case, which application was denied. 
United States v. Guggenheim Smelting Co., 186 U. S. 485, 22 Sup. Ct 942, 
46 L. Ed. 1260. The Board construed this action of the Suprême Court a» 
tantamount to a disapproval of the doctrine ant^ounced In the Hahn Case, 
and as supporting the décision in the Guggenheim Case. 

The Circuit Court afflrmed the décision of the Board on similar considér- 
ations. 

Charles Duane Baker, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for th? 
importers. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Order reversed. 
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BATTIN V. NORTHWESTERN MUT. LIFE INS. CO. 
(Circuit Court of Appeals, Third Circuit. February 1, 1906.) 

No. 42. 

1. Insurance — Action on Life Polict — Lapse fob Nonpayment dp Pbe- 

MIUM. 

A policy of life insurance provided for annual paynient of premiums, 
and that, on default in any suchi payment wlien it became due, the 
policy should at once cease and détermine; that no premium sliould be 
considered paid, unless a receipt should be given therefor ; and that the 
payment and receipt of any premium less than a full annual should 
not continue the policy in force longer than three months in case of a 
quarterly payment, or six months in case of a semiannual payment. In 
an action to recover on the policy after the death of the insured, it 
was alleged that when the last preceding annual payment came due, 
which was more than three months before the death of insured, lie paid 
a portion thereof, and was given a crédit for the remainder; but the 
évidence showed without contradiction that several years before he had 
requested a change from annual to quarterly payments, which had been 
assented to, and that ail his payments thereafter were made quarterly ; 
that the payment allesed, which was the last, was made and received as 
a quarterly payment, and it was expressly go stated in the receipt given 
therefor. Held that, under the terms of the policy, it was continued In 
force by such payment for only three months, and had eonsequently 
lapsed before the death of the insured, and that the court properly 
directed a verdict for défendant. 

2. SAME — PtEADING AND PbOOF — AlTEKNATIVE RECOVEEY. 

In an action by the beneficiary to recover the full amount of a life in- 
surance policy, in which it was conclusively proved that the policy had 
lapsed prior to the death of the insured, plaintifE was not entltled to re- 
cover as an alternative the paid up value of the policy, to which she 
would bave been entitled, but which she had never consented to accept 
and dld not ask for in her pleading, which was based solely on the 
theory that the policy remained in full force. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

J. A. Culbert, for plaintiff in error. 
E. N. Willard, for défendant in error. 

Before ACHESON, DALLAS and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. By its policy of insurance, dated Au- 
gust 30, 1894, the Northwestern Mutual Life Insurance Company 
promised to pay to Mary F. Battin, wife of William J. Battin, the 
sum of $5,000, in 60 days after proof of the fact and cause of his 
death. He died on January 28, 1902; and after the required proots 
had been duly presented, and the said period of 60 days had elapsed, 
payment of the said sum of $5,000 was demanded by Mrs. Battin 
and was refused. Thereupon she brought her action against the in- 
surance Company, and, upon the trial thereof, the learned judge di- 
rected the jury to return a verdict for the défendant. 

The policy was issued, as is therein stated, in considération of the 
■"hen présent payment of $1-10.80, the receipt whereof it acknowledged, 
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and of the annual payment of a like sum on each 20th day of Au- 
gust in every year during the continuance of the policy. It con- 
tained this condition: 

"(1) H the said premium shall not be paid at or before the time within 
mentioned for the payment thereof, then, and In every such case, this policy 
shall cease and détermine; and no premium after the first, hereby acknowl- 
edged, shall be considered paid unless a receipt shall be given therefor, 
signed by the pïesident or secreta'ry, and the payment and receipt of any 
premium less than a full annual shall not hâve the efCect to continue this 
policy in force longer than three months in case of a quarterly payment, or 
six months In case of a semiannual payment." 

The plaintiff's statement of daim averred that: 

"On August 20, 1901, when the said premium of one hundred and forty-six 
dollars and eighty cents ($146.80) became due and payable, the said William J. 
Battin paid on account thereof the sum of thirty-eight dollars and seventy-five 
centH ($38.75), which was accepted by the défendant company as a payment 
on account of the said premium, and a crédit was given to the said William J. 
Battin for the unpaid balance." 

The défendant demurred to the statement of claim, and assigned 
as cause, inter aHa, the following: 

"(1) Having admitted the nonpaj'ment of $146.80, which was due on the 
20th day of August, 1901, tlàe déclaration sets forth no waiver of the condi- 
tion above quoted, and therefore the déclaration shows that the policy was 
nuU and void at the time of the death of the said William J. Battin. which, 
It Is allèged in the déclaration, occurred on the 28th of January, 1902." 

When the case was hère before (130 Fed. 874, 65 C. C. A. 358) * 
we held that the demurrer was not sustainable upon the ground thus 
assigned, because the clause that has been quoted from the state- 
ment of claim alleged a fact which "clearly indicated an élection by 
the company to waive the forfeiture, and Battin was entitled to rely 
upon that élection." This décision, as is always the case upon 
such demurrers, was madè upon the assumption that the 
fact alleged in the déclaration was true; but, that its 
actual truth might be determined, this court directed that the de- 
fendant should hâve leave to plead over. This it did, and with the 
resuit that, upon the ensuing trial, an issue was presented as to 
whether the payment of $38.75, which was made by William J. Bat- 
tin on August 20, 1901, was, as the plaititiff asserted, accepted by the 
défendant company on account of an annual premium of $146.80, or 
was, as the défendant contended, made and accepted as and for a 
payment in full of a quarterly premium. This question was the dé- 
cisive one, and, undoubtedly, if there had been évidence from which 
it might hâve been reasonably resolved in either way, its détermina- 
tion would hâve been for the jury. But the proof was ail one way. It 
conclusively supported the contention of the défendant. The agent 
of the company, with whom Mr. Battin directly communicated, testi- 
fied that at the end of the first year of the insurance Mr. Battin re- 
quested a change from annual to quarterly premiums, that this was 
assented to by the company, and that thereafter the dealings of the 
parties conformed to the change so made. This testimony was un- 
contradicted, and was corroborated by the premium receipts, which, 
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trom and after August 30, 1895, were delivered and accepted. They 
were ail, except as to date, the same as that which was given upon the 
particular occasion more immediately in question, and o£ which the 
following is a copy: 

"Northwestern Mutua,] Lite Insurance Company, Milwaukee, WIs. 

Premium for threa montlhs $38.75 RecelveA the quarterly premium due Aug. 

a . 20, 1901, as per statement in tiie margin 

One-fourth of annual dividend.... 9.28 2 ^ hereol, on pollcy No. 307320 insuring tlie 

, g = lite ot W. J. Battiu. 

S Cl 

Cash payable $29.47 ^ ^ This reoelpt must be countersigned be- 

0) tore delivery by 

I« W. J. Welsh, Gen'I Ag't, 

Premium as abov-e received this 20th o g Scranton Pa. 

day of Aug., 1901. | g [Signed J. W. Sltinner, 

[Signed] W. J. Welsh, Agent. a Secretary." 

The point suggested at the end of the brief of the plaintiff in error 
is devoid of merit. It is true that an agent of the défendant Com- 
pany, in a letter referring to the policy sued upon, did say: 

'•Tbo policy is now in tbe liands of the company under assignment for a 
loan of .$195. According to the policy contract the beneficiary is entitled to 
a paid-up value of $1.077.00, subject to the company's interest as assignée." 

The plaintiff, however, never consented to accept this "paid-up 
value," but, on the contrary, always insisted that she was entitled 
to the full amount of $5,000. Her statement of claim set out her 
cause of action as arising solely out of the defendant's refusai "to 
pay the said $5,000," and it closed with the express déclaration that she 
brought her suit "for the full amount of the said policy, with interest 
as aforesaid, having fîrst demanded of the défendant the payment of 
said $5,000, which the défendant refused, and continues to refuse, 
to make." Accordingly, the case was tried upon the understanding 
that the plaintifï's demand was for the whole amount of the policy, 
and no intimation was at any time made that, as an alternative, she 
should be awarded its paid-up value. Under thèse circumstances, 
it would be quite impossible to hold that the court erred in omitting to 
submit any such alternative aspect of the case to the jury, even 
if such omission had been assigned for error ; and, as it bas not been, 
the considération which we hâve given the subject is more than it 
was entitled to. 

The spécifications which relate to the rulings of the court upon 
questions of évidence hâve not been overlooked; but as we are of 
opinion that, upon any view which could be taken of those questions, a 
case for submission to the jury would not hâve been presented, they 
need not be discussed. 

Upon considération of the whole record, our conclusion is that the 
court lielow was right in directing a verdict for the défendant, 
and therefore its judgment is affirmed. 
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STREETBR et al. V. SANITARY DIST. OF CHICAGO. 

(Circuit Court o£ Appeals, Seveutti Circuit. October 3, 1905.) 

No. 1,067. 

1. CoNTEACTS — Evidence — Mateeiality. 

In an action on a contraet, évidence of negotiattons between the parties 
for a modification of tbe contraet wliich was not made is immaterlal. 

2. Same. 

In an action on a contraet for ttie doing of certain work by plaintlff for 
défendant, wtiere it was sliown tliat défendant, actlng under a provision of 
the contraet giving it that riglit, employed otliers to complète the work, pay- 
ing therefor iess than tlie contraet price for the work so done, reports made 
by defendant's engineer, showing the amounts saved and stating them as 
crédits on plaintiff's contraet, were Immaterial as évidence and properly 
excluded ; the question of piaintifC's right to such crédits being one of law. 

3. Same. 

In an action to recover for work done under a contraet, in whlch défend- 
ant pleaded in recoupment a claim for damages for the alleged failure of 
plaintlff to do the worlc as required by the contraet, évidence that the 
other contractors dld similar work for défendant in the same way as 
plaintlff Is immaterial. 

In Error to the<Circuit Court o£ the United States for the Northern 
Division of the Northern District of Illinois. 

The plaintifCs in error, piaintifEs below, claimed that the défendant owed 
them on a contraet for work on the drainage canal a balance of $88,893.50 and 
interest thereon. As shown by the plaintifCs' brief, the défendant Interposed 
six items of recoupment on account of the plalntifEs' alleged failure to complète 
the work accordlng to contraet, amounting substantially to $250,000. The case 
was trled by the court without a Jury and a gênerai flnding was made In favor 
of the piaintifEs for $18,998.98 and interest. In this court, reliance for a re- 
versai was rested upon the alleged errors of the trial court in refuslng to adopt 
the piaintifEs' théories of law as applied to évidence of waiver and estoppel 
respectlng the defendant's items of recoupment. 

We interrupted the argument of the merits wlth the Inqulry whether there 
were any questions raised that could properly be revlewed. The hearing upon 
the merits was suspended, and the questions of practlce were submitted on 
brief s. We held (Streeter v. Sanitarj- District, 133 Fed. 124, 66 C. O. A. 190) 
that no assignments of error could be consldered except those with respect to 
the admission or rejection of évidence upon the trial. The mandate was that 
the judgment be afflrmed unless the piaintifEs within 10 days, should file a re- 
quest to be heard upon the remaining assignments. That request having been 
filed, we proceed with the case. 

Adams A. Goodrich, for plaintifïs in error. 
Seymour Jones, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after making the foregoing statement of the 
case, delivered the opinion of the court. 

If an action at law is tried by the court without a jury, the improper 
admission or rejection of évidence is not of itself necessarily a ground 
for reversai. The évidence improperly admitted or rejected must be of 
such a kind and force that it should work a différent resuit from that 
arrived at bv the trial court. Streeter v. Sanitary District, 133 Fed. 
124, C6 ce'. A. 190, 
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During the progress of the work the plaintifîs sought an amend- 
ment of their contract whereby they would receive larger pay. The 
matter was referred by the board to a spécial committee, who brought in 
a majority report recommending that no change in the contract be made, 
and a minority report, signed by one member, favorable to giving the 
plaintifîs increased compensation. The majority report was adopted by 
the board and no change in the contract was made. The court refused 
to admit the minority report in évidence. The présent action at law was 
based by the plaintifîs upon their contract as originally executed. It is 
impossible to see how the admission in évidence of the minority report of 
one member of the spécial committee could afïect the resuit at which the 
court arrived. 

And while the question of increased pay for the plaintifîs was under 
considération, the plaintiffs wrote a letter to the board, in which they 
stated the reasons why they were asking the change in the contract. 
This letter was offered in évidence by the plaintifîs, and rejected by the 
court. What we hâve said in regard to the minority report applies as 
well to this letter. 

After the plaintifîs had been at work for some time, the board, act- 
ing under a réservation in the contract, employed Angus & Gindele at a 
smaller rate of compensation to complète the plaintifîs' contract for 
them. Thereafter the chief engin eer filed fîve reports with the board, 
in which he reported the amount of work done from time to time, the 
rates in the. original contract, the priées at which the work had been let, 
and stated that the différence was a crédit in favor of the plaintifîs. 
Thèse reports were ofîered in évidence by the plaintifîs, and were re- 
jected by the court. Inasmuch as the ofîered évidence only tended to 
show that the défendant understood the légal efîect of its action in em- 
ploying Angus & Gindele, there was no error in the rejection, because 
the duty of the défendant under the contract was a matter of law for 
the court to détermine therefrom, and the defendant's action on the con- 
tract was in consonance with the court's interprétation. 

The plaintifîs objected to the admission of testimony which went to 
show the amount of damages the défendant had sustained by reason of 
the work's not being done according to the contract. The ground of 
objection was that the évidence was immaterial, and the reason given for 
its immateriality was that the provisions of the contract in those re- 
spects had been waived by the board. It is évident that this testimony 
was not immaterial, if those provisions of the contract were not waived. 
To détermine the question whether they were waived or not would re- 
quire us to examine ail of the évidence and apply the law, and thus take 
up those assignments of error which in our prior opinion in this case 
were found to be without any basis in law for their presentment on the 
record as made. 

Objection was also madeto an item of S10,000, offered by the défend- 
ant and admitted by the court, concerning revetment work. The 
ground of objection was that the original contract did not call for this 
revetment work. As the items of recoupment totaled $250,000, and as 
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the court eut clown the plaintiffs' claim a little less. than $70,000, it îs 
évident that striking the $10,Q00 item out of the $350,000 would not af- 
fect the resuit at which the court arrived. 

The chief engineer of the défendant was asked by the plaintiffs 
whether contractors on other sections of the drainage canal had been 
doing their work in theyery way whiçh tlae défendant was claiming 
was in violation of the plaintiffs' contract. ; The court refused to permit 
the witness to answer. In this there was no error, as the offered évi- 
dence was utterly irrelevant. . 

The judgment is affirmed. 



BRINOKERHOFF v. ROOSEVELT. 
(Circuit Court of Appeals, Second Circuit. January 17, 1906.) 

1. Corporations — Liabiuty Oï Ofpicees — Négligent Management of Cok- 

POEATE Business. 

An offlcer of a corporation, who, as such offlcer and one of tlie trustées, 
made a sale of property which constituted its only assets, and after- 
ward procured the passage of a resolution by which a mortgage taijen 
to secure tlie purchase money was canceled, leaving the corporation 
with no assets, except certain seeurltles of doubtfui value, is personally 
llable to the corporation for the amount of the purchase priée of the 
property. 

2. Same— Suit bt Stockholdees— IjAChes. 

Dlrectors of a corporation are assumed to act for its Interests, and a 
stoekholder is justlfled in relylng on sueh assumption untll the contrary 
appears, and Is not chargeable wlth lâches which will defeat a suit 
brought by him In behalf of the corporation to compel restitution for a 
loss resultlng from the unlawful or négligent acts of the trustées, where 
such action was commenced shortly after he acquired knowledge of their 
action. 

[Ed. Note. — For cases In point, see vol. 12, Cent Dig. Corporations, 
§ 807.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal by the défendant, Robert B. Roosevelt, from a decree of the 
Circuit Court for the Eastem District of New York requlring Mm to account 
for the sum of $127,984 (less a small contingent déduction), which was lost 
by the Holland Building Association through the négligence and mlsmanage- 
ment of the sald défendant whlle acting as Its président The complainant, 
Brinckerhoff, a stoekholder in the said association, havinjj quallfied, as fàr 
as It was possible to do so, under equlty rule 94, brought the action on be- 
half of himself and the other stockholders. The complainant appeals from 
so much of the decree as llmlts the damages to the sum just stated, and also 
from that part of ,the decree which requlres a tenter to the défendant of 
the so-called Brlgantlne seeurltles as a condition précèdent to the payment 
by the défendant of the money dlrected to be pald by him. For the pur- 
poses of carrying out the decree the court appoihted the Franklin Trust 
Company of Brooklyn recelver. 

The facts are stated In the opinion of Judge Thomas, which is reported 
in 131 Fed. 955. 

F. S. Duncan, for complainant. 

G. H. Yeaman, for défendant. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 
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PER CURIAM. The facts are so fully and carefully consirîered 
by the Circuit Court that little more is required. The cancellation 
of the bond and mortgage covering No. 33 Nassau street, New York 
— property now occupied by the Bank of Commerce — left the Build- 
ing Association without available property. The mortgage, unques- 
tionably worth its face value, was canceled and nothing remained 
but so-called securities, which, if not worthless, were unavailable and 
discredited. This act of spoliation was done with the knowledge, 
consent, and procurement of the défendant, and he is liable for the 
conséquences. It matters not that he may hâve supposed that by aid- 
ing the trust company at the expense of the building association he 
was, considering his relations to each, doing a laudable act. The 
courts are not permitted to take such matters into considération. It 
is enough that he occupied fiduciary relations to the association, its 
creditors and stockholders. It was peculiarly his duty to protect and 
préserve the property and when it appears that instead of so doing 
the association vi'as, through his procurement, stripped of every 
dollar of available assets, it follows as a necessary conclusion that 
he must respond to those who hâve sufïered through his act. 

We agrée with the Circuit Court in thinking that even though it 
be conceded that at the time of the sale of No. 33 Nassau street the 
equity of rédemption was worth more than $100,000, the conveyance 
to the trust company for that sum cannot be regarded as a breach 
of duty by the défendant. Although the évidence shows that prior 
to the sale the directors of the association were not particularly so- 
licitous for its interests, there is insufficient proof to warrant a finding 
of wrongdoing on their part at that time. For this reason we think 
that complainant's contention as stated in his first and second as- 
signments of error cannot be maintained. 

In the remaining assignments the complainant asks that the de- 
cree be amended by striking out ail portions thereof requiring the 
delivery of the Brigantine securities to the défendant as a condition 
précèdent to the payment of the money found due from him! Cer- 
tainly the decree should not fail because of the complainant's in- 
ability to comply with this condition. He insists that thèse securities 
are beyond his control. Indeed, it seems to be admitted by ail that they 
are now in the possession of a receiver, appointed by the Circuit Court 
for the Southern District of New York, in an action pending there- 
in by this complainant against the Holland Trust Company, and 
that the success of that action dépends upon the ability of the com- 
plainant to make delivery of said securities in case the court should 
decree in his favor. There is, we think, considérable force in the 
complainant's contention that, as the action is one sounding in tort, 
the défendant is not entitled to an assignment of the securities as 
a condition to the payment of damages occasioned by his négligent 
acts. In this view, a proper solution of the difficulty might be to 
strike out from the decree the provisions directing the delivery of 
the Brigantine securities without préjudice to an application by the de- 
fendant, on payment of the amount directed to be paid by the decree, 
to be subrogated in the action pending in the Southern District, where 
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the equities can be fully determined. We are not possessed of 
sufficient information to deal with this question ; we do not know that 
the receiver in the second suit will, on demand, refuse to deliver the 
securities, and we do not know their présent value. In view of thèse 
circumstances, if the parties are unable to agrée upon a modus vivendi, 
we think the Circuit Court should be permitted to amend its decree 
so as to insure its speedy enforcement either by striking out the pro- 
vision for deHvery of the securities or by ascertaining their présent 
value and deducting the amount from the sum to be paid by the de- 
fendant. 

The action is not barred by the statute of limitations or for lâches, 
for the reason that the complainant did not discover the wrongful con- 
duct, which is the foundation of the action, until a few months prior 
to its commencement. Directors are assumed to act for the interests 
of their stockholders, and the latter hâve a right to rely upon the 
assumption that they are acting honestly until the contrary appears. 
There was nothing to excite suspicion in the présent instance. The 
mère fact that the complainant knew, or should hâve known, that the 
exceedingly valuable building of the Bank of Commerce was being 
erected on the premises, No. 33 Nassau street, if entitled to any 
significance, should hâve lulled rather than excited suspicion, for it 
indicated that the association had made a most favorable disposition 
of its property. It surely was no notice, especially during the time that 
dividends were regularly paid, that through the action of its directors 
the association had been despoiled of every vestige of available 
property. 

We hâve examined the other assignments of error argued by the de- 
fendant, and are of the opinion that none can be sustained. 

The decree is affirmed, with costs, and the cause is remanded to 
the Circuit Court to make such modifications and amendments, not 
inconsistent with this décision, as it may deem necessary. 



McDONNELL v. OCEANIC STEAM NAVIGATION CO., Ltmited. 
(Circuit Court of Appeals, Second Circuit. January 5, 1906.) 

No. 71. 

Masteb and Servant — Death of Longshobeman — Defective Hatch Cov- 

EBING FEIiOW SeEVANTS NEGLIGENCE. 

Deceased, a longshoreman, was killed by being precipltated Into the 
hold of a vessel by the falling of a hatch cover. He had been worklng 
with a gang for several days unloadlng and loadlng the vessel; the 
practice being for the gang to cover the hatch at night and uncover 
It agaln In the mornlng. The night before the accident the cover that 
fell had been placed by new men. The next mbrning, while deceased 
was In the act of removing the adjolning cover, he placed his entire 
weight on the cover In question, which caused it to fall. There was no 
Inhérent defect or improper construction in the covçr, except that It was 
about two Inches shorter than the space between the beam and the 
coamlng, which was an ordinary condition compensated for by the use 
of wedges which had not been Inserted the night before. Eeld, that the 
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négligence, if any, was that of deceased's fellow servants In setting the 
cover without wedging It, for whieh there could be no recoTery. 

2. Same — Emplotebs' Liabiuty / t. 

There being no pretense that the hatch cover fell by the négligence 
of an employé of défendant intrusted wlth and exercising superlntend- 
ence, or that the accident was attributable to the defect which arose 
from, or had not been discovered or remedied owing to defendant's nég- 
ligence, there could be no recovery, under the New York employers' 
liabllity act (Laws 1902, p. 1784, e. 600) making an employer liable 
for injuries to a servant by the négligence of his superintendent or 
foreman. 

S. Same— Res Ipsa Loquituk. 

Where a longshoreman was preeipitated into the hold of a vessel 
and killed through the négligence of his fellow servants In falling to 
properly set a hatch cover the night before, the mère happening of the 
accident was insufficient to establish négligence on the part of the mas- 
ter under the doctrine of res ipsa loquitur. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §881.] 

4. Same — Injuries to Servant — Caeb Requibed. 

A master is only required to use reasonable care in providing sultable 
instrumentalities for the use of his servants. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 173.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Alexander, Watriss & Polk, for plaintifï in error. 
Henry Galbraith Ward, for défendant in error, 

Before LACOMBE, TOWNSEND. and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are plain, simple and undisputed. 
The plaintifï's intestate, a longshoreman who for six years had been 
in the employ of the défendant, was killed by fallîng through a hatch 
on the defendant's steamship Victorian because one of the covers 
(No. 6) on which he stepped gave way and preeipitated him into the 
hold. 

The hatch opening in question is about sixteen feet long and ten 
feet wide, surrounded by an iron coaming, one foot in height. An 
athwartship beam divides this opening in the middle, which is again 
divided by forcand aft beams, one end of thèse beams resting on the 
athAvartship beam and the other resting in a groove on the coaming. 
The fore and aft beams and the coamings are provided with flianges 
about two inches wide to support the hatch covers, which are boards 
five feet long, two feet wide, and two inches thick, having rings near 
diagonally opposite corners to assist the stevedores in handling them. 
Thèse covers are numbered so that there is no difficulty in ascertaining 
the proper place for each. 

The Victorian arrived at New York on Wednesday, October 28, 
1903. The accident happened on Monday morning following. Dur- 
ing the intervening time, with the exception of Sunday when no work 
was donc, the deceased was a member of à gang of six who opened the 
hatch in question and continued to work there, covering it at night and 
uncovering it in the morning. On Saturday, when the work of load- 
143 F.— 31 
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ing began, additional men were needed and six other co-employés of 
the deceased joined his gang, so that on that night the hatch coverings 
were placed in position by the entire force of twelve men instead of 
six men as theretofore, the particular cover which fell being handled by 
the new men. > 

At the time of the accident on Monday morning only the original 
six men were présent. While in the act of removing cover No. 7 the 
deceased placed his entire weight on No. 6 and walked a couple of 
paces on that cover when the port end fell, causing his death as before 
stated. This cover was marked by his working mate but it was not 
seen by any of the witnesses thereafter. There is no pretense that 
it broke or gave way through any inhérent defect or improper con- 
struction except that counsel for défendant conceded at the argument 
that it was about two inches shorter than the space between the beam 
and the coaming. It appears, however, that this is an ordinary con- 
dition which is compensated for by the use of chocks or wedges to hold 
the cover snugly in place. 

Upon thèse facts we are of the opinion that no recovery can be had 
against the défendant. If négligence be shown at ail it was that of 
the deceased or of a fellow servant engaged in the same gênerai em- 
ployment. 

We are unable to see that the employers' liability act of New York 
(chapter 600, p. 1748, Laws 1903) is in any way applicable to the fore- 
going facts. So far as the présent controversy is concerned the law 
leaves the relations of master and servant very much as they were 
prior to its passage, except that it imposes an additional liability on the 
master by making him responsible for the négligence of his superinten- 
dent or foreman. Hayward v. Key (C. C. A.) 138 Fed. 34; Crosbv 
V. Lehigh Valley R. Co. (C. C. A.) 137 Fed. 765. 

There can be no pretense that the hatch cover fell by reason of the 
négligence of an employé of the défendant intaisted with and exer- 
cising superintendence or that the accident was attributable to a defect 
which arose from, or had not been discovered or remedied owing to, 
the négligence of the défendant. 

This is not a case where the doctrine of res ipsa loquitur is ap- 
plicable. The défendant was not required to exercise the greatest pos- 
sible care in providing suitable instrumentalities. In the case of a 
servant it is suffîcient if the master exercises reasonàble care in this 
respect. No defect is shown in the cover that fell or in any of its 
connections or supports. It had been in use on this particular hatch 
for at least four days and had frequently been removed and placed 
again in position by the deceased and his colaborers. No one, so far as 
the proof shows, had discovered anything unusual regarding it. The 
mère fact that it was placed in position on Saturday night by a long- 
shoreman belonging to a différent ''gang" from intestate's gang is, of 
course, immaterial. The exact cause of the dropping of the cover is 
not shown and, probably, can never be shown. There is nothing but 
conjecture where proof is needed. If it be assumed that the cover was 
too short it does not follow that the défendant failed in its obligations 
to thèse longshoremen. It was their duty to handle the hatch covers, 
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to put them on and take them off, and if they did not fit tightly to 
wedge them in with chocks. Failure to do this cannot be imputed to the 
master as a fault. In other words the master provided a hatch which 
would hâve been safe enough if it had been properly handied by his 
employés. Upon the most favorable theory for the plaintiff it seems 
clear that if the cover had been properly wedged the dropping into 
the hold would hâve been impossible. It was the duty of the deceased 
and his fellow workmen and not of the défendant to see that this was 
done. 

We think thèse views are sustained by the following authorities: 
Preston v. Océan S. S. Co., 33 App. Div. 193, 53 N. Y. Supp. 444; 
De Graff v. N. Y. Central R. R., 76 N. Y. 125 ; The Elleric (D. C.) 134 
Fed. 146. 

It is of course unfortunate that the circumstances of the accident 
are such that the plaintiff is deprived of direct proof as to the manner 
of its occurrence, but we are not permitted for that reason to départ 
from the universal rule that the burden rests upon the plaintiff to prove 
a cause of action and that mère inferences are not substitutes for proof. 

The judgment is affirmed. 



IMPERIAL WOOLEN CO. v. LONGBOTTOM. 
(Circuit Court of Appeals, Third Circuit. February 2, 1906.) 

No. 7. 
Fbaudumnt Conveyances — Teansfee by Debtoe roE Benefit dp Ceeditoes 

— ESTOPPEL. 

An insolvent manufacturer, at the instance of a committee of his 
creditors, entered into a eontract by which he conveyed to them ail of 
his property, and they conveyed it to a corporation organized by them 
to carry on his business for the benefit of ail of his creditors. It was 
agreed that ail whose claims were less than $100 should be flrst paid in 
full ; that the debtor should manage the business under the committee's 
direction, and should receive a salary to be fixed by them ; that, If any 
surplus should remain after the debts were paid, it should go to him ; 
and that he should hâve the privilège of repurchasing the property at a 
prlce which was greater than Its value at the time and about 50 per 
cent of his indebtedness. Ail of the creditors except one signed the 
agreement, and such one, while refusing to sign, expressed no objec- 
tion to the plan, which was carried eut. Six months afterward the non- 
participating creditor commenced an action against the debtor and at- 
tached the property. Eeld, that the transfer was not fraudulent either 
In fact or In law, and could not be impeached by such creditor, espe- 
cially in view of its silence at the time and delay in assertlng its object- 
tion. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Ira J. Williams, for appellant. 
. John Dickey, Jr., for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The opinion of the court below in this 
case is reported in 133 Fed. 556, and to that opinion we refer for a 
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full statement of the facts of the case. The scheme învolved in this 
controversy was devised by the creditors of Robertshaw for their 
own protection and benefit. Under the provisions of the article of 
agreement ail creditors whose claims were under $100 were to be 
paid in full, and ail the other creditors were to participate in the full 
benefit of the scheme. No créditer was to be excluded. It was pro- 
vided in and by the agreement that Robertshaw should sell, transfer, 
and deliver ail his assets to a committee of his creditors, who were 
to organize a corporation to be entitled "The A. L. Robertshaw Manu- 
facturing Company," which corporation was to carry on, for the bene- 
fit of the creditors, the business in which Robertshaw individually had 
been engaged, and to which corporation the committee of creditors 
were to convey ail the assets of Robertshaw. Accordingly, Robert- 
shaw conveyed and delivered to the committee ail his assets, and the 
committee conveyed the same to such corporation. We hère quote 
a paragraph from the opinion of the court below: 

"At the request of the creditors Robertshaw agreed to conduet the busi- 
ness under the supervision of tlie committee at a reasonable salary to be 
fixed by them, and it was stipulated that he at any time should be per- 
mitted to purchase the entire plant at a priée 'not less than forty per cent. 
of the face value of his whole indebtedness.' This plan of payment was de- 
vised by the creditors and the committee, and subsequently agreed to by 
Eobertshaw upon Its belng represented to hlm that it was the most feaslble 
way of paylng his obligations and protecting his creditors, and it Is con- 
ceded that it was the Intention that ail creditors should be Included, as the 
petitioner's name appeared in the agreement as one of the parties of the 
first part, although it dld not sign for the reason stated by the président, 
James Dobson, when Mr. Joseph H. Truitt called upon him prior to the 
transfer of the property that 'he would hâve nothing to do with a joint 
stock Company, as Mr. Robertshaw had already falled prevlously, and he 
proposed to take just what there was in it, whatever It would be.' The 
creditors, and their committee, proceeded wlth the exécution of the agree- 
ment and their plan of payment under the impression that there would be 
no objection on the part of the Impérial Woolen Company, petltioner." 

The agreement was signed by ail the creditors of Robertshaw 
(except the Impérial Woolen Company), on September 11, 1901, 
and shortly thereafter the A. h. Robertshaw Manufacturing Com- 
pany began business. None of the creditors of Robertshaw hâve ob- 
jected to this arrangement save the Impérial Woolen Manufacturing 
Company, which, on April 13, 1903, caused an attachment exécution 
to be issued on a judgment for $1,733.16 it had obtained against Rob- 
ertshaw, and to be served on the A. L. Robertshaw Company. 

It is plain to us, as it was plain to the judge below, that the trans- 
action in question was absolutely free from the taint of actual fraud. 
Undoubtedly it was entered into and carried out with the honest pur- 
pose of benefiting ail the creditors of Robertshaw, and exclusively in 
their interest. Is it open to the objection that it was a fraud in law as 
to the petitioning creditor, the Impérial Woolen Company, which now 
seeks, by virtue of its exécution attachment, to be paid in full out of the 
assets of the bankrupt, the A. L. Robertshaw Manufacturing Company, 
against which a pétition in involuntary bankruptcy was filed on Sep- 
tember 18, 1902 ? To this question we now address ourselves. Hère 
we first quote from the opinion of the court below: 
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"The whole transaction from its Inception shows that the transfer was in 
the intei"est of creditors. Robertshaw did not devise it or suggest it, but 
assented to It as the best method of paylng his honest indebtedness. His em- 
ployaient was for the advantage of the creditors whose daims he was hon- 
estïy endeavoring to liquidate, and he contracted to worli for them for 
three years. * * * Xor is thero anything Inconsistent with an honest 
purpose either In the debtor or creditors in the fact that Robertshaw may 
purchase the property in the future, or that he was to hâve a return of any 
surplus remaining after payment of indebtedness without interest. The 
facts and circumstances in the case show ail this was done for the beneflt 
of the creditors, as it is plain that the priée at which he was allowed to 
purchase was in excess of the value at the time of the transfer, and there 
would be no surplus retumed after payment of claims without interest, un- 
less Robertshaw as manager of the business created that surplus by suc- 
cessful conduet of the plant after the transfer, as the property transferred 
was only about flfty per cent, of the claims." 

There was no réservation of a benefit to Robertshaw at the expense 
of those he owed. The privilège of purchase was remote and contin- 
gent and did not amount to a réservation of anything conveyed to the 
creditors. No secret benefit was secured to him. The whole plan was 
open and above board. The terms of that plan were fuUy disclosed 
to the creditor appellant. 

We thinlc the conclusion of the court below is well sustained by the 
authorities, in view of the peculiar facts of the case and the undoubted 
honesty of the transaction. In Smith v. Craft, 123 U. S. 436, 8 
Sup. Ct. 196, 31 L. Ed. 267, it was held that a bill of sale of a stock 
of goods in a shop, by way of préférence of a bona fide creditor, is 
not rendered conclusively fraudulent as a matter of law against other 
creditors, by containing a stipulation that the purchaser shall eniploy 
the debtor at a reasonable salary to wind up the business. In Huntlev 
V. Kingman, 152 U. S. 532, 14 Sup. Ct. 688, 38 L. Ed. 540, the court 
recognized, as a doctrine of the common law, that a debtor in failing 
circumstances has a right to prefer creditors, though the fund for 
the payment of other creditors be lessened or absorbed thereby. And 
speaking of instruments to efïect such préférences, the court said: 

"The tendency of courts in modem times has been not to hold instru- 
ments of this character to be fraudulent and void upon their face, uniess 
they contaln provisions plainly inconsistent with an honest purpose, or the 
Instrument indicates with reasonable certainty that it was executed not to 
secure bona fide creditors but to enable the debtor to continue to carry on his 
business under cover of another's name." 

Not only do we fînd nolhing in the agreement hère involved which 
would vitiate this transaction, as against the creditor appellant, but 
we altogether disagree with the proposition of the appellant thaï the 
transaction itself amounted to a hindering and delaying of it as a 
creditor. The préférence bona fîde by a debtor of certain creditors is 
not illégal, and is not within the inhibition of the statute of Elizabeth. 
Uhler V. Maulfair, 23 Pa. 481, 483. In Shibler v. Hartley, 201 Pa. 286, 
287, 50 Atl. 950, 88 Am. St. Rep. 811, the court said: 

"It may be considered, as the established resuit of our cases, that, if a 
creditor takes a judgment or conveyance, or payment lu any form, to secure 
an actual debt, the transaction will be valid against other creditors, altbougb 
he knew (1) that the effeet would be to postpone the others, (2) that the 
debtor intended It to hâve that effeet, and (3) although he took it to aid 
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that intent as well as to proteet himself. Thé criterlon Is not the effect, 
but the fraudulent Intent Wlthout that the transaction cannot be Im- 
peached." 

Now, in the présent case, there was not even a préférence as against 
the appellant. It was protected by the transaction in question equally 
\yith ail the other creditors of Robertshaw, and the appellant's right 
to participate pro rata with them is not denied. But, had this trans- 
action been a préférence as against the appellant, it even then would 
not hâve been impeachable, and the exécution attachment would hâve 
reached nothing. Much less can the appellant successfully impugn 
the actual transaction. 

But this case has another aspect adverse to the appellant. The tes- 
timony, as we hâve seen, shows that, while the président of the ap- 
pellant Company refused to become a formai party to the agreement 
by joining in its exécution, what he said at that time, we think, justi- 
fied the other creditors in their assumption of the appellant's acqui- 
escence in the proposed scheme for the benefit of ail the creditors. 
Then, again, the appellant undoubtedly had full knowledge of what 
was proposed, and if it intended to object, good faith, we think, re- 
quired it to signify defînitely its opposition before the other creditors 
embarked in the transaction. Instead of doing so, it permitted them 
to carry out the plan, and forebore to act in opposition to it until 
after the lapse of six months. In the meantime the corporation pro- 
vided for in the agreement had been organized, and, acting under 
the direction of the committee of the creditors, had acquired Robert- 
shaw's assets and had incurred new obligations. Under the circum- 
stances, we think that the appellant is estopped to defeat the con- 
summated transaction by its belated attachment exécution. 

For the foregoing reasons, the order of the District Court is af- 
firmed. 



STONE V, SHALLUS. 
(Circuit Court of Appeals, Fourth Circuit February 6, 1906.) 

No. 6ia 

1. CUSTOMS DUTIES — FeuIT IN PACKAGES — AlXOWANCE FOB DECAT. 

The rule that fruit imported in a rotten and wholly worthless condi- 
tion does not constltute dutiable merchandise applies as well to fruit in 
packages as to fruit in bulk, and in the assessment of duty on fruit im- 
ported in packages allowance should be made for the deeayed portions. 

2. Same — Damage Allowance, 

Customs Administrative Act June 10, 1890, c. 407, §23, 26 Stat 140 
[U. S. Comp. St 1901, p. 1930], forblddlng an allowance for damage in 
the assessment of duties, uniess the loss exceeds 10 per cent, of the in- 
voiee, does not apply in the case of deeayed fruit which Is In a wholly 
worthless condition wUen imported; and the wholly deeayed fruit 
imported in packages may be culled out, and duty paid on the merchaut- 
able quantity reœaining, regardless of Its percentage. 

3. Same — Condition Peecedent to Assessment — ^Actual Importation, 

The gênerai doctrine regarding, the assessment of duties is that they can 
be levied upon such articles only as are made dutiable by Congress and 
are actually imported into the United States. 
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Appeal from tlae Circuit Court of the United States for the District 
of Maryland, 

For décision below, sec 137 Fed. 674, affirming a décision of the 
Board of United States General Appraisers, which had reversed the 
assessment of duty by William F. Stone, collector of custoras at the 
port of Baltimore on merchandise imported by Frank H. Shallus. 

John C. Rose, U. S. Atty. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

KELLER, District Judge. The pétition filed by the collector of 
customs for the district oî Baltimore is for the revievv of a décision 
of the Board of United States General Appraisers, dated September 
14, 1903, in the matter of the protest of Frank H. Shallus against 
the décision of the collector of customs at Baltimore, Md., as to 
the rate and amount of duties on certain rotten oranges which 
were separated from the original packages in which they were im- 
ported per the steamship Buccaneer, November SO, 1900. The pro- 
test was numbered 47,383-6-1,203. 

Both the appellant in his brief, and the court in its opinion refer 
to this case as relating to an importation of something over 1,000 
barrels of oranges, of which 215 barrels were opened and assorted, 
and from which 63 barrels of "slush" were obtained. We présume 
that several cases were heard at the same time in the Circuit Court, 
and, if so, this will account for the misstatement of the facts found 
in the brief of appellant and the opinion of the court; but the 
fact is that the pétition printed in the record in this case relates to 
a consignment of 700 boxes of oranges, ail of which were repacked 
by permission of the collector, and out of which 87 boxes of "slush" 
or worthless matter were cuUed. As a matter of fact, the record 
shows that évidence was taken at the same time relating to protest 
No. 46,936-B-l,056, which did relate to a consignment of 1,078 
barrels of oranges, shipped per Oxus, March 7, 1900, and to protest 
No. 47,383-B-l,202, which related to 700 boxes of oranges shipped 
per Buccaneer from Kingston, and entered for consumption Novem- 
ber 30, 1900. As the same principle ap^ ies to the assessment of duty 
upon each of thèse importations, the only importance in the discrep- 
ancy between the pétition in the record and the opinion of the court 
lies in the confusion to which it naturally gives rise. 

We will proceed now to state the facts as they appear in the record 
relative to the importation which was the subject of the controversy 
referred to in the pétition. Upon the arrivai of the Buccaneer at 
the port of Baltimore the importer applied to the collector for per- 
mission to open this consignment of 700 boxes of oranges at the 
dock, in the présence of an inspecter, and repack the same. This was 
permitted under a régulation of the Treasury Department (T. D. 
21,831, Dec. 12, 1899), and out of the 700 boxes of oranges enough 
rotten oranges or "slush" were found to fill 87 boxes. This slush 
was weighed, and, as its weight was not equal to 10 per cent, of the 
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weight of the entire consignment of 700 boxes, the collector declined 
to allow any abatement ttierefor, and collected duty at 1 cent per 
pound upon the entire weight of the consignment, including the 
rotten oranges or "slush," and the importer paid the duty and filed 
his protest. The contention of the importer was that the contents 
of the 87 boxes of "slush," being worthless and having lost its identity 
as oranges, had ceased to be merchandise of any kind before its 
entry into the United States, and that, under the décision of the 
Suprême Court of the United States in Lawder v. Stone, 187 U. S. 
281, 33 Sup. Ct. 79, 47 h. Ed. 178, ail of this "slush" constituted 
a shortage upon which no duty should hâve been levied. Upon a 
hearing before the Board of United States General Appraisers, the 
protest of the importer was sustained, and the 87 boxes of "slush" 
treated as shortage. From this décision of the Board of General 
Appraisers the collector appealed to the Circuit Court, which af- 
firmed the décision of the Board of- General Appraisers. The col- 
lector has now appealed to this court. 

The gênerai doctrine continuously and consistently applied by the 
courts to the question of assessment of duties upon importations is 
that they can be levied upon such articles only as are made dutiable 
by Congress and are actually imported into the United States. In 
Marriott v. Brune, 9 How. 619, 13 L. Ed. 283, which was the case 
of a protest by the importers against a collection of duty upon sugar 
which during the voyage had leaked out of the hogsheads in which 
it was imported, the Suprême Court announced its view as to the 
proper principles applicable to this class of cases in the following 
language : 

"The gênerai prlnclple applicable to such a case would seem to be that 
revenue should be collected only from the quantity or weight which arrives 
hère; that Is, what Is Imported, for nothing Is imported till It cornes within 
the limits of a port See cases clted In Harrison v. Vose, 9 How. 372, 13 L. 
Ed. 179. • * * As to Imports, they therefore can cover nothing which 
Is not actually brought into our limits. That is the whole amount which 
is entered at the custom house; that is ail which goes Into the consuinp- 
tlon of the country ; and that alone is what cornes in compétition with 
our domestic manufactures ; and we are unable to see any principle of public 
policy which requires the words of the act of Congress to be extended so as 
to embrace more." 

Speaking of the importation in that case, which, under the law 
of 1846, was dutiable at an ad valorem rate, the court goes on to say : 

"When the duty was spécifie on this article, hetng a certain rate per pound. 
before the act of ISJ/S, it could, of course, extend to no larger numier of 
pounds than was actually entered. The change in the law has been merely 
in the rate and form of the duty, and not in the quantity on which it should 
be assessed." (Italics ours.) 

The court then instances the various ways in which an article 
sought to be imported may be nonexistent at the time of the arrivai 
of the vessel in the American port, citing among them the case of 
natural decay, and proceeds: 

"If there be a materlal loss, it can malie no différence to the sufCerer or the 
government whether It happened by natural or artiflcial causes. In either 
case, the article, to that extent, is not hère to be assessed, nor to bo of aiiy 
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value to the owner. To add to such unfortunate losses the burden of a duty 
«m them, imposed afterwards, would be an uncalled-for aggravation, would 
be adding cruelty to mlsfortune, and would not be justified by any sound rea- 
son or any express provision of law." 

In Lawder v. Stone, 187 U. vS. 381, 33 Sup. Ct. 79, 47 L. Ed. 178, the 
Suprême Court held that that portion of a cargo of pineapples which 
on arrivai within the Hmits of a port of entry of the United States 
was found to be so decayed as to be utterly worthless is not dutiable, 
though the loss was less than 10 per cent, of the total invoice, as 
entirely worthless articles are not within the provisions of Customs 
Administrative Act June 10, 1890, c. 407, § 33, 36 Stat. 140 [U. S. 
Comp. St. 1901, p. 1930]. 

The sole ground of distinction between this last case and the one 
at bar is that in the case of Lawder v. Stone the importation was of 
pineapples in bulk in the hold of the vessel, and in the case at bar 
the importation was of oranges in boxes, and the shortage by rot 
was not discoverable or discovered until thèse boxes were opened 
at the dock under the supervision of a government inspecter. We 
cannot see that the natural and appropriate conditions of importa- 
tion can affect the broad principle of right laid down by tht Suprême 
Court in the two cases just cited. Pineapples and cocoanuts are sus- 
ceptible of importation in bulk. Oranges, from their greater liability 
to crushing, are less so. But it does not seem to us that, so long as the 
government receives the full duty leviable upon the entire weight 
of the oranges which actually come into the country as such, the 
manner of their packing créâtes any essential différence. It is ad- 
mitted in the record that the matter culled from the 700 boxes of 
oranges and placed in the 87 boxes was utterly worthless "slush," 
and that it had lost its identity as oranges, and was only fit for the 
garbage heap. 

In the case of Lawder v. Stone. 187 U. S. 281, at page 293, 23 
Sup. Ct. 79, at page 84, 47 L. Ed. 178, the court says : 

'•Wben Congress enacted tbe customs administrative act of 1890, it must 
be presumed to bave possessed linowledge of the décisions of this court to 
which we hâve referred and the consistent application niade of the doctrine 
of those décisions by tlie officiais charged with the exécution of the tarifC 
iaws, as evidenced by the cited treasury décisions. In the light of this 
fact, it would require a clear expression by Congress of Its intention to adopt 
a contrary policy, before a court would be justified in holding that such was 
the purpose of the législative branch of the government Section 23 of the 
customs administrative act contains no such clear expression of an inten- 
tion to alter the prior practice, but the contrary. The référence In section 
2.3 to an allowance for 'damage' and the provision that the abandoned por- 
tion of the cargo should 'be sold by public auction or otherwise dlsposed of 
for the account or crédit of the United States' nianifestly imports that It 
related to an article which, when the duty attached, was possessed of some 
value, and therefore négatives the idea tliat Congress was concerning itself 
with that which was destitute of ail value. When, therefore, It was enacted 
that in a certain contingency no allowinx-p sliould bem.'ide for 'damage togoods, 
wares. and mercliandise imported into the United States,' It Is reasonable 
to construe this language as iiot rererritig to an article, case, or package, 
which, though in tlie seinlilauce of mercli:indise, had become absolutely value- 
less by reason of nntniMl c-:ur es oi- <-asnialty occurring thereto while the 
f;rticle, case, or pacl^age w.-is in tnuisit to the United States." 
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The force of the décision in tlie case of Lawder v. Stone îs sought 
to be escaped by counsel for the governjnent by reason of the use 
by the Suprême Court in that part of its opinion just quoted, of the 
terms "article, case, or package," and by the contention that in the 
case of Lawder v. Stone the duty was levied under the act of 1894, 
upon the number of pineapples imported, whereas by the présent 
act the duty is levied upon the number of pounds of oranges im- 
ported. He says that, were oranges dutiable by number, the case 
raight be çonstrued to make each separate orange a unit of trans- 
portation, but that the case is différent where the duty is levied upon 
the weight of ail the oranges. We are not impressed with the force 
of this reasoning, and regard it as entirely indiffèrent whether the 
duty be leviable upon the fruits by the pound or by the dozen (as in 
the pineapple case), so long as it is clear that the government has 
received aie duty upon ail the pounds or dozens of the fruit actually 
coniing ,into the country. While it is true that the consignment con- 
sisted of "7()0 boxes of oranges," it was not upon such consignment, 
eo nomine, that the duty was payable, but upon the number of pounds 
of oranges» imported ; and upon the discovery of the fact that thèse 
boxes, or any of them, contained worthless slush, the same principle 
which allowed abatement in the number of pineapples, should and 
does, we hold, authorize abatement of the weight of such "slush" 
from the total weight of the importation. It is not the "box" of 
oranges which is the unit of importation. It is the "pound" of oranges. 

There is no error in the judgment of the Circuit Court of the United 
States for the District of Maryland, and the same is accordingly af- 
firmed. 



KEASBET & MATTISON CO. v. AMERICAN MAGNESIA & COVBRING CO. 

(Circuit Court of Appeals, Third Circuit. January 24, 1906.) 

No. 34. 

1. Patents — OBioiNAt Inventoe — Machine foe Molding Pira: Coteeinos. 

Evidence consldered, and held Insufficient to overcome the presump- 
tion, arising from the granting of the patent, that the patenfee waa 
the original inventer of the machine of the Keasbey patent, No. 397,860, 
for molding tubes or cylinders for covering steam pipes. 

2. Same — Validity— Dèsceiption op Machine. 

A patent for a machine, described as one for molding tubes or cylin- 
ders, is not invalid, because in the use of the machine it niaises only half 
tubes or cylinders capable of being fitted together and so designed. 

3i Same — Infeingement — Machine foe Molding Pipe Coveeings. 

ïhe Keasbey patent, No. 397,800, for a machine for molding tubes or 
cylinders from plastic material such as are used for covering steam pipes, 
was not antlcipàted by anything in the prior molding art, from which 
' the machine of the patent difCers essentially, owlng to the différence in 
'the materials used and the reqiuirement of uniform density to render 
the product nbnconductive and serviceable for pipe covering, and the 
patent discloses patentable invention. Claim 1 aiso held infriuged. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Penns3''lvania. 

For opinion below, see 137 Fed. 603. 

Edmund Wetmore, for appellant. 

Wm. Houston Kenyon and Alan D. Kenyon, for appellee. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This suit was brought in the Circuit Court 
of the United States for the Eastern District of Pennsylvania, in 
equity, for an injunction, and accounting, and damages, by the ap- 
pellant, the Keasbey & Mattison Company, a Pennsylvania corpora- 
tion, against the appellee, the American Magnesia & Covering Com- 
pany, also a Pennsylvania corporation, for infringement of letters pat- 
ent No. 397,860, issued to the patentée, Henry G. Keasbey, February 
13, 1889, the title to which, by due and légal assignments, was vested in 
the complainant company. 

The patent was for a new and useful improvement in machines 
for molding tubes or cyHnders, and the patentée states the object of 
his invention to be "the production of an apparatus or machine for 
forming or molding tubes or cylinders of plastic material, such as are 
employed for covering steam and like pipes, by which the tubes or cyl- 
inders are formed perfectly, rapidly and cheaply." The défenses 
relied upon in the court below, were: 

(1) Non-infringement. 

(2) That claims 1, 3, and 5 of the patent in suit (the ones hère in- 
volved) are invalid, because the combination of thèse claims is dis- 
closed in the prior art. 

(3) That the combination of the patent in suit was an invention 
of Wilfred S. Griffiths, and not of Henry G. Keasbey, the patentée. 

(4) That the apparatus of the patent in suit was in public use two 
years before the application for a patent. 

(5) That in view of the prior art, it required no more than mère 
mechanical skill, at the date of the alleged invention, to construct 
the combinations of claims 1, 3 and 5 of the patent in suit. 

(6) That claims 1, 3 and 6 are not true combinations, but are mère 
aggregations, and therefore invalid. 

The court below found that the patented device was the invention of 
Wilfred S. Griffiths, and not of the patentée, Henry G. Keasbey. The 
court did not, therefore, consider any of the other défenses, but, on 
the ground stated, entered its decree dismissing the biU with costs. 

The questions raised on this appeal by the spécifications of error, 
involve not only the one upon which the court dismissed the bill, but 
also, the validity of claims 1, 3 and 5 of the patent, and, though the 
viewf taken by this court will to some extent render necessary the 
discussion of those other questions, the action taken by the court be- 
low upon the claim that the patented device was the invention of 
Griffiths, and not of Keasbey, gives to it a dominating importance. 

In a short opinion, the learned judge of the court below says: 
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"If I had enjoyed the advantage of seeing and hearlng the wltnesses, I 
should hâve felt better qualifled to judge between the two conflicting ae- 
counts that hâve been presented to the court, but as I hâve nothing before 
me except the cold record, I must rely upon the tests of Inhérent probability 
and corroboration. So far as the former test is concerned, there Is not 
much to choose, I think, between the contradictory statements of the 
rival claimants. Standing by Itself, each account Is plausible, and each Is 
susceptible of attack at certain points, as the briefs of counsel hâve not 
failed to make clear. In a position of such perplexlty, I hâve, therefore, felt 
bound to give considérable welght to the corroborating testimony of several 
other witnesses, whlch supports the account of Mr. Griffiths. ♦ * * The 
weight of the évidence seems to establish the fact, that the patented dèvice 
was invented late In the year 1885, by W. S. Griffiths." 

Prom a careful reading of the testimony, as disclosed in the record, 
we can appreciate the perplexity produced thereby in the mind of 
the learned judge. We hâve, however, reached a différent conchi- 
sion as to the disposition to be made of the case under the circum- 
stances. There is undoubtedly a clear and absolute conflict of testi- 
mony between Keasbey, the patentée, and W. S. Griffiths, in regard to 
the main fact of invention of the device of the patent in suit. It is not 
disputed that Henry G. Keasbey, the patentée, as manufacturing part- 
ner of the firm of Keasbey & Mattison, had conducted experiments, 
for the purpose of devising an apparatus for molding pipe and boiler 
covering of magnesia, asbestos and water, prior to any relation of 
Wilfred S. Griffiths thereto. Keasbey testifîes that his attention was 
called to devices for molding tubes or cylinders, in November 1885, 
by the purchase from their firm, by a man named Hanmore, of large 
quantities of carbonate of magnesia, and that it was discovered that 
Hanmore was using it for steam pipes, for the prévention of radia- 
tion of heat; that Hanmore afterwards told him, that if the cover- 
ing for application to steam pipes, composed of carbonate of magnesia 
and asbestos paper, could be molded successfully into sectional cov- 
ering, there would be a large demand for it ; that Hanmore then showed 
Keasbey a small tin mold, which he had with him, and a short half 
section of pipe covering about six inches in length. Keasbey then re- 
turned to Ambler, and had a tin mold made, and molded one or two 
sections of covering with it. As the tin inclosure prevented evapora- 
tion, Keasbey testifies that he had a mold made of brass wire gauze 
(of which he makes an exhibit), lined it with muslin, filled it with 
the Hanmore composition, and dried it in an oven in the analytical 
department of his establishment, which was heated by steam; that, 
owing to the open character of the mold, the water easily évapora ted, 
and in, a very short time the contents were turned out on a plane 
dry surface, until the drying was completed; that he molded in this 
way several sections of a suitable size, to cover a half inch pipe, and 
applied it to the pipes then in use in the laboratory. Satisfied by his 
experiments, that it was possible to successfully mold the Hanmore 
composition into sectional coverings, Keasbey then determined to 
begin the development and perfection of an invention suitable for the 
purpose. He testifies that the day following the finishing of the half 
inch coverings, he took them from the steam pipes, to which they had 
been applied, and started across to Wilfrèd S. Griffiths' office (Grif- 
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fiths being the superintendent of the works, under Keasbey & Matti- 
son), to show them to him, and give him directions with regard to 
starting work on the invention he had in view. He met Griffiths com- 
ing out of his office, showed him the half sections, and explained that 
he wished to hâve some machine and smith work done for the appa- 
ratus he had in mind ; that this was the first time Wilfred S. Griffiths 
ever heard or knew of magnesia sectional covering. Keasbey then de- 
scribes, in détail and at great length, the form of mold which he di- 
rected Griffiths to hâve made for expérimental purposes, and relates 
ail of the steps and ail of the difficulties which he encountered during 
his experiments, and how he overcame them. 

This summary by counsel for appellant, of Keasbey's testimony, 
though entirely correct, does not convey to the mind in full, the im- 
pression made by Keasbey's testimony when read in extenso. Its 
cohérence and intelligent handling of the subject-matter of the inquiry, 
bespeak a trained mind, and one familiar with the discussion of me- 
chanical opérations and devices. In the course of his testimony, 
Keasbey produced a séries of drawings, some 12 in number, illustrat- 
ing the successive steps in the development of the invention as claimed 
by him. It is true, that ail but four of thèse drawings were recently 
made, presumably for the purposes of the suit. They were, however, 
made while he was in England, away from his office and papers, a 
fact which speaks forcibly of his thorough acquaintance with the sub- 
ject of the patent, and makes it impossible to believe that, if his tes- 
timony is in fact untrue, its untruth could be the resuit of anything 
but deliberate purpose and intent. If his testimony is true, his claim 
to the invention described in the patent is established and imassail- 
able. No attempt is made directly to impeach Keasbey'g gênerai char- 
acter, or his character for honesty and veracity, but we are asked, 
upon the testimony of Griffiths, to disbelieve ail that he has said, and 
to accord to Griffiths absolute credence in the truth of his story, as to 
his having invented the device of the patent in suit. 

Griffiths' story is, in brief, that he was superintendent of the factory 
of Keasbey & Mattison, and that after Mr. Keasbey became interested 
in the manufacture of magnesia pipe and boiler covering, at Ambler, 
Pennsylvania, and had unsuccessfully attempted to make samples of 
molded magnesia sectional pipe covering, Griffiths, discovering that 
he was so engaged, said to him: "I will show you how to make pipe 
covering out of magnesia" — and, leaving him, immediately set about 
making a suitable mold out of yellow pine wood, being a half cylinder 
or circle, covered with a flat top lid, to which was attached a core 
of the form of a half cylinder. 'This mold, with core and lid attached, 
were bolted together, furnished with a head and tail pièce, with side 
rods and swinging movement, and to the head pièce was attached a 
pipe, and to this pipe an ordinary hand force pump. He says: 

"I then prepared the proper mixture of magnesia, asbestos and water, 
after I had changea the valves in the pump just mentloned, so as to permit 
of the successful pumping of this asbestos mixture without clogging the 
valves of the pump. When this apparatus was ready, I foreed the magnesia 
and asbestos fibre mixture into the mold of the apparatus, which I just de- 
scribed, and immediately and at once, produced a half section of magnesia 
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pipe covering, of a size sultable to fit two inch pipe, whereupon I showed the 
section of pipe covering thus produced, to Mr, Keasbey, and, as I lianded it 
to him, be said : 'That is exactly the thing we want.' We carried it into 
one of tlie drylng rooms on a flat wooden tray, and he, Mr. Keasbey, then went 
with me to see the apgaràtus whieh I bave just described, in whicb this flrst 
section of magnesla piiie 'covering was molded. I explained to Mr. Keasbey 
how it was operated, ànd imniedlately made more sections of pipe covering 
in it, and continued to make more thereafter, almost daily, until quite large 
quanti ties had been produced. Mr. Keasbey, as soon as he saw the flrst sec- 
tion of pipe covering which I had produced in the apparatus just described, 
immediately discontinued bis efforts to mold plastic magnesla and asbestos 
fibre In a tin mold." 

This is the important part of Grififîths' testimony, and, as is 
apparent, flatly contradicts that of Mr. Keasbey. His cross-examina- 
tion shows some significant failures of memory, as to the parts and di- 
mensions of this apparatus which he has thus generally described. 
But we do not propose to foUow, or reproduce, or further allude to, 
the effects of this cross-examination. It suffices to say, that it does not 
serve to strengthen Griffiths' testimony. As the court below evidently 
rehes upon the so-called corroborating testimony produced by the ap- 
pellee, in support of Griffiths' testimony, the same has received our 
careful attention. Six or seven employés of Keasbey & Mattison, 
during the time in which Griffiths says he was occupied in devising the 
apparatus described in the patent in suit, testify as to seeing Griffiths 
engaged upon making the parts of the molds constituting this appa- 
ratus. There is the évident bias of a strong partisanship in the tes- 
timony of ail of thèse witnesses. Some of them had been out of the 
employ of Keasbey & Mattison for 14 or 15 years. Several of them 
were only 14 or 15 years old at the time of which they were testifying. 
As to ail of them, the interval between the happenings testified to and 
the time of giving testimony was 17 or 18 years. The purport of the 
testimony of most of them, so far as they testify to matters of fact, 
was that they had seen Griffiths occupied in constructing parts of the 
apparatus, or experimenting in its opération, and most of them, if not 
ail of them, testify, when asked who invented the pipe covering appa- 
ratus which they saw Mr. Griffiths with, answer unhesitatingly that 
Mr. Griffiths was the inventor, or that the understanding was that Mr. 
Griffiths was the inventor. Whether Mr. Griffiths told them that he 
was the inventor, or whether they gathered from him the understand- 
ing that he was, does not appear. This testimony of opinion, of 
course, is of little value. We may conceive, that the witnesses were 
ail honest in stating their belief and understanding, as to Griffiths 
being the inventor. This understanding could easily hâve been de- 
rived, and probably was derived, so far as the testimony shows, from 
the mère fact of seeing Mr. Griffiths alone at work upon the molds, 
or experimenting with the apparatus, without having seen Mr. Keas- 
bey in connection therewith, or without having heard the instructions 
which, Keasbey testifies, he gave to Griffiths, to construct thesè molds 
and make thèse experiments. Hère, as is often the case where human 
testimony is to be weighed, or its conflict reconciled or accounted for, 
it is important to considér what effect the détermination, one way or 
the other, vvill hâve on our estimate of the honesty and character of 
the conflicting witnesses. 
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As we hâve said before, Keasbey's character is unimpeached, and 
his testimony unassailed, except by the contradiction of Griffiths. 
The record places him before us as a man of intelligence and dignity, 
and as one possessing a mind trained in the considération of mechan- 
ical problems. He was shown to hâve been the inventor and the 
patentée in inore than one patent, besides the patent in suit. He has 
not only sworn in the application for his patent, but also, upon the 
witness stand in this suit, that he is the inventor of the device hère 
in question. He has explained how he came to conceive the idea 
which he afterwards developed, and the successive steps in its develop- 
ment, with a particularity as to time, place and circumstances, which ex- 
cludes any possibility of innocent mistakes, if he has misrepresented any 
of them. If Griffiths is right in his belief that he was the inventor, 
and that Keasbey derived from him the happy thought out of which 
the invention in question sprang, Keasbey has sworn falsely and 
stands before us as a per jurer. On the other hand, it may well be 
conceived, that a bright, self-centered and vain man could hâve per- 
suaded himself that, in carrying out the instructions given him by 
Keasbey, he was really entitled to the crédit of inventing the machine 
that he was contriving, and that the mechanical assistance given to 
Keasbey, in developing his invention, was the most important part 
of the invention itself. The workmen, also, who saw him thus en- 
gaged upon the tasks set him by Keasbey, or assisted him in its me- 
chanical exécution, may well hâve conceived the idea (of which Grif- 
fiths probably did nothing to disabuse their minds), that Griffiths was 
the inventor of the machine which he was contriving, and of the pro- 
cess with which he was experimenting. This considération is of con- 
trolling force, in determining, in a case like the présent, the relative 
weight of conflicting testimony. 

There are also other matters of great significance, which bear upon 
the question now before us. Mr. Griffiths had testified that Mr. Keas- 
bey had never claimed that he had made or suggested this apparatus, 
or any feature of it, or that any part of it was his own idea. "Q. 83. 
Either then or at any other time? A. At no time did Mr. Keasbey 
ever make such a claim or représentation to me, and I never even 
knew the apparatus had been patented until after I left their employ 
in 1891." 

Mr. Keasbey's attention was afterwards called to this testimony 
of Griffiths, and asked whether it was true. We quote from the 
record his answer: 

"A. It is not true ; at leRst six montlis before, and probably nine months, 
before I placed tne détails of my invention in the hands of my patent 
attorneys to draw up ttie application, I rnformed Mr. Griflitlis of my intention 
to apply for a patent, and in the interval, I spoke to Mr. GrifBths probably 
twenty times of my intention to apply for a patent, and when the time 
had arrived to prépare for the application, I went to Mr. Griffiths, and I 
toid him that the time had arrived, and went over the blue printg of the 
drawings for this machine; blue prints which showed the détails of its con- 
struction, and had made other drawings of the apparatus, shovving it asseni- 
bled or in its entirety. Thèse last drawings were made in the regular draw- 
ing room or drafting room of our worlfs, which drawing room or drafting 
roora adjoined Mr. Griffiths' office, and Mr. Griffiths knew perfectly what 
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those drawlngs were being made for, and they were under bis eye frequently, 
and I feel confident that he assisted and made part of those drawings him- 
self. When I had placed the matter In the hands of my patent attorneys,^ 
in fact on the very day that I placed those drawings with them, I told Mr. 
Grlfflths that I had done so, and when the application went to the De- 
partment, ' I again told him that it had gone to Washington, and when the 
patent was granted, Mr. Grlfflths knew from me that the patent had been 
allowed and we hâve talked it over many times together. During our many 
conversations prevlous to the application for the patent, when we were dis- 
cussing the question, Mr. Grlfflths never once, by word or in any manner,. 
shape or form, Intimated to me that he had any claim to the invention as a 
whole, or in part. Had Mr. Grlfflths been able to claim any part of this in- 
vention, or ail of it, I should hâve recognized his claim, without his having 
to speak about it. There was no reason for any concealment on my part of 
thèse facts from Mr. Grlfflths or any one else." 

This statement of Mr. Keasbey is clear, straightforward, and un- 
equivocal. It is either true or willfully false, and it is not without 
spécial significance to note, that when Mr. Griffiths is asked, on cross- 
examination, whether Mr. Keasbey, Dr. Mattison, or any other per- 
son informed him before he left the employ of Keasbey & Mattison, 
that Henry G. Keasbey, of Ambler, had had granted to him a patent 
for the machine in question, he answered, "To the best of my rec- 
ollection, I never received such information from anybody" ; and when 
the question was again asked, but limited to Mr. Keasbey, he an- 
swered, "To the best of my knowledge and recollection, he never did." 
This will not do as an answer to the unequivocal testimony of Keas- 
bey, which, it seems to us, must, under thèse circumstances, in ac- 
cordance with well settled rules of évidence, be taken as true, and if 
so, we hâve Griffiths fully informed as to Keasbey's intention to apply 
for a patent, of his application therefor, and of the fact that it had 
been issued to him without any protest or claim on his part, that he, 
and not Keasbey, was the true inventor of the patented device. This 
testimony, then, is properly of great importance in determining the 
weight of the évidence on one side or the other. Upon this crucial 
question, there is no corroboration, either way, and Keasbey's testi- 
mony in this respect stands uncontradicted by any testimony suffi- 
cient for that purpose. 

We hâve hitherto considered merely the credibility of the testimony,. 
under the circumstances disclosed in the record. We hâve now to 
allude to a most important factor in determining the weight of évi- 
dence, a factor which seems to us to hâve been overlooked by the 
learned judge of the court below. It is, that the burden of proof is 
on the one who disputes it, to repel the presumption of originality 
arising from the patent. This is a well established rule of évidence,, 
and is the resuit of long judicial expérience in considering the foun- 
dations of belief. In a case like the présent, it is not a mère balanc'ng. 
of the weight of testimony on one side or the other, but it is a '-e- 
quirement that this presumption of originality of invention must be 
overcome by proof which fully satisfies the mind, respecting the fact. 
Keeping this well settled rule in mind, in considering the évidence in 
this case, we hâve no difficulty in finding, that Keasbey's right under 
the patent to be considered the original inventor of the patented de- 
vice, has not been successfully assailed by the défendant. 
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This brings us to the spécifications of error that concern the va- 
lidity of the patent attacked by the défendant, on the alleged ground 
of want of novelty and anticipation. 

As we bave seen, the letters patent are declared to be for a machine 
for molding tubes or cylinders, and the patentée déclares, that bis 
invention "has for its object the production of an apparatus or ma- 
chine for forming or molding tubes or cylinders of plastic material, 
such as are employed for covering steam and like pipes, by which the 
tubes or cylinders are formed perfectly, rapidly, and cheaply." The 
spécifications then proceed : 

"To attain the desired objects, the invention consists, first, In a given con- 
struction of mold for forming the tube; second, in a press of sultable con- 
struction for containing the mold; third, In an improved apparatus for feed- 
ing the material to the mold ; and, finally, in the novel construction, arrange- 
ment and adaptation of parts, ail as hereinafter described and claimed." 

The claims alleged to hâve been infringed, are the first, third and 
fifth, and are as follows: 

"(1) A machine or apparatus for making plastic tubes, having a press 
with a mold therein, a réservoir, a supply-pipe leading from said réservoir 
to said mold, a pumplng device for forcing tube material from the said réser- 
voir to said mold, and an air-chamber communioating with said supply-pipe 
and between the pumping device and the mold, said parts being combined 
substantially as described." 

"(3) In a machine for making plastic tubes, the combiuation, with the 
press having the mold arrangea in a case therein, of the head and tall pièces 
closing the ends of the mold, the head-piece being capable of a swinging 
movement, substantially as and for the purpose described." 

"(5) In a machine for making plastic tubes, pipes, or cylinders, the press 
containing the mold, and the head and tall pièces connected together for 
closing the ends of the mold. In combination with the feed-pipe provided with 
a cock or check for supplying material to the mold, substantially as de- 
scribed." 

That the device set forth in the patent is useful, is not denied, and 
is abundantly proved to be so by Grifiiths, the defendant's witness, 
who claims to hâve invented it, and by the fact that, as we shall see, 
the défendants bave, in its essential features, copied it. It may be ad- 
mitted at once, that there is no novelty in the gênerai means, by which 
plastic material is impressed with the form of the molds into which 
it is poured or introduced. It is common knowledge, that the molding 
of metals in a fluid state, and of plastic non-metallic material, is one 
of the oldest of the arts. But on this account, it is not to be said, 
that the particular apparatus for molding a specified material, the 
éléments of the construction of which are so combined as to produce 
a new and useful resuit in the molding art, cannot involve patentable 
invention. In so old an art, it is not surprising that the défendant has 
been able to swell the record, by références to patented devices show- 
ing its practice in innumerable instances, and for an almost infinité 
variety of purposes. We may dismiss, therefore, from our consid- 
ération, the great number of patents cited, which merely describe 
the manufacture of pipe or boiler coverings, but claim no spécial ap- 
paratus for molding them. 

What is claimed for the apparatus of the patent in suit, is not sim- 
143 F.— 32 
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ply; that by ît, a given desired forrrl can be impressed on the plastic 
material, consisting of water holding powdered carbonate of mag- 
nesia in suspension, through which is distributed fibrous asbestos as 
a holding material, but that it is so poured into the mold by a con- 
stant and even pressure, that uniform density of the residuum, after,, 
the squeezing out or draining of the water, is produced; the pressure, 
by which the water is eliminated and the residuum conformed to the 
mold, being hydraulic pressure from within, and not mère mechanical 
pressure from without, the mold press being especially constructed 
vvith a view to the draining of the water and to the closing of the ends 
thereof simultaneously, for the prévention of leakage, by efifàcient 
résistance to the hydraulic pressure. Patents for making semi-tubu- 
lar drain tiles out of clay, which are afterwards baked like earthen- 
ware, are clearly not concerned with the essential features of tlie 
patent in suit. The patents of Schafïer and Milroy, relied upon by 
the défendant, are of this type. Each of thèse describes a mechanical 
pressure, acting on the dough-like material of the clay. Fluid mate- 
rial cannot be used in them, and they are not adapted to mold material 
by hydraulic pressure. There are other devices in the function of the 
machines of this patent, unnecessary now to dwell upon. The sàme 
gênerai criticism may be made of the patents for molding many mis- 
cellaneous articles, a'iso of those for molding paper pulp by heavy 
pressure, patents for brick machines, for pressing tobacco into plugs 
or blocks, and patents for cotton and hay presses. It would extend 
this opinion to an înordinate length, to discuss thèse varions patents, 
collected and exhibited to us by the counsel for défendant, and serve 
nd good purpose, as, in our opinion, though ail collected from the 
wide field of the molding art, they are not applicable to the patent in 
suit. If it is claimed, it has not been shown, that by any of the devices 
cited could tubes and cylinders of plastic material for covering steam 
and like pipes, hâve been made, or that from any of them could be 
extracted, a plain and e^sily understood explanation of how an 
apparatus, such as is described in the patent in suit, could be produced. 
It is admitted, that the précise machine of the patent in suit did not 
exist in the prior art, and defendant's witness, Griffiths, claims to 
hâve devised it. 

But the défendant contends that, however this may be, the device of 
the patent in suit was a mère adaptation, for the purpose stated, of the 
filter presses, long in use prior to the date of the patent, ând one of 
which' was used by Keasbey & Mattison, in their works at Ambler. 
Thèse presses consisted of a numbër of rectangular frames, an inch 
or two deep, placed in séries and connected by an aperture through 
their centers, through which, by a pump, was forced water, contain- 
ing carbonate of magnesia in suspension, but without, of course, any 
asbestos fibre, as the object of the presses was merely to form in the 
f rames, cakes of magnesia, after the water had been drained away, 
suitable for convenient hândling ànd sale in their original form, or 
when subdivided înto smaller parts. Not only was the form and 
structure of thèse presses entirely différent from those of the patent 
in suit, but the object àimed at was entirely différent. Spécial fea- 
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tures of the apparatus of the patent were designed, and were necessary 
to produce, not only the cylindrical shape of the sections, but such 
a uniform density of their substance, as would préserve the cellular 
structure thereof, necessary to utilize the non-conductivity of the air 
which permeated it. So also, the lagging machines in use, by which 
slabs of the same material were molded. Thèse could be built up into 
approximately arc form, and used as insulators, around the surface 
of locomotive boilers. Thèse were merely larger cakes, made in the 
same way as the cakes of the filter presses, but tubes or cylinders for 
covering steam pipes could not be made upon them. As to thèse 
presses, so much relied upon by the défendant as anticipations of the 
device of the patent in suit, we quote, with approval, the testimony of 
Mr. Benjamin, the expert witness for the complainant: 

"Thèse presses operate by hydraulic pressure exerted in the fluid material 
which they receive. They represent the state of the art in presses of this gên- 
erai type as it existed prior to the invention of the machine of the patent in 
suit, and it was upon such machines as this, as I understand. that the ma- 
chine of the patent in suit directly improves. The necessity for the Improve- 
ment arose from the fact that none of thèse old filter presses were compé- 
tent to malie plastic tubes or cylinders, or even to produce pipe and boiler 
covering capable of meeting commercial requirements. Their objeet was not 
so much to produee cakes of plastic material in solid form as ît was to extract 
or filter out the liquid which existed in the plastic material, and, there- 
fore, it was not necessary to see to It that such cakes or blocks as were 
produced were by reason of their uniformity or gênerai structure compé- 
tent to serve the purposes of a pipe or boiler covering, or, indeed, any pur- 
poses at ail. It appears that the défendant does use, as I understand, the 
so-called lagging machine illustrated by the model for the purpose of makiug 
a covering or lagging; but it is plainly obvlous that the défendant does not 
use that machine to make plastic tubes or cylinders. * ♦ • fjor can I 
flnd from the prior art that any one has ever attempted to make tubes or 
cylinders suitable for boiler covering on this old form of filter press; nor, so 
far as I am coucerned, can I see any way in which it can be done; nor from 
the record in this case can I flnd that the défendant has shown any way in 
which it can be done. Generally, in thèse old filter presses there is a séries 
of frames, each one of which if filled with solid material détermines the 
shape of the mass. Where the fluid plastic material is forced into thèse 
frames successively, passing through apertures in the partitions, it becomes, 
I think, impossible to produce block which wlU be of the same density in each 
frame. As material enters the flrst frame, it tends to fill it and to obstruct 
the path of the following material into the next frame, and by the time the 
material reaches the last frame of the séries, it Is compelled to force its 
way through ail the accumulations in the preceding frames, with the obvlous 
resuit that the packing must be greater and the mass rendered more dense, 
and this progressively in the frames as they approximate the point of en- 
trance of the flow. Commercially this is a very serious objection, because 
upon the density of the covering, dépends greatly its insulating efiiciency, 
and, as I bave frequently pointed out, an increase of density which tends to 
obliterate tlie air cells on whicli insulating efiiciency dépends, as a matter o\ 
course, roduces that efiiciency and besides involves waste of material. * * • 
On comparing this old type of press with that of the présent patent in suit, 
I flnd certain plain structural différences. Thus, as I bave said, the machine 
of the patent in suit can make plastic tubes or cylinders, and the old fllter 
press cannot. Not only that, but it can make plastic tubes and cylinders 
which will be uniform in their density ; or, in other words, for equal thick- 
ness will hâve uniform insulating properties. It is not a press whlcU con- 
tains a multiplicity of molds through which the material must be successive- 
ly forced, or any mold so constructed and arranged as that any material 
différence in density is possible betweeu différent parts of the objeet produced. 



500 143 FEDERAL EEFOETEK. 

As the apparatus Is lllustrated in the patent !n suit, It Is slmply one mold 
into which the fluid materlal is directiy delivered. It Is not necessary to 
take off nuts or slack up tie rods, or go tlirough any such proceedings as 
is required in the old filter press, in order to get the mold ont to.put it in. 
The whole arrangement Is sucb that when the press is opened, the single mold 
is readily Introduced into Its proper position, and when the follower is brought 
down and the head pièce forced Inward, the joints ot the mold are at once 
tightly closed, so as to prevent any lealiage of the fluid materlal, due to the 
hydraulic pressure at thèse points. This removal of the mold In the press of 
the patent in suit is, therefore, an easy and quiclj opération, and therefore, 
even after the feed cock is closed, an Interposed air chamber in the supply 
pipe is abundantly capable of taking care of the delivery of the constantly 
moving pump during the perlod of removing, emptying and replaeing the 
mold." 

There is no such combination as is described in daims 1, 3 and 5 
of the patent in suit, in any of thèse old filter presses. 

The point made by appeîlee's counsel, that "the patent professes to 
be for machines for molding tubes and cylinders," and that the de- 
vices shown in the patent, are, without change, incapable of making 
tubes or cylinders, and can only make half tubes or half cylinders, 
does not appeal to us. An apparatus that molds tubes or cylinders 
in sections of half tubes or half cylinders, capable of being fitted to- 
gether, and so designed, is an apparatus for molding tubes or cylin- 
ders, as much as if the completed tube or cylinder came from the mold. 

In regard to the point made by the défendant, that it required 
no more than mère mechanical skill, at the time of the alleged inven- 
tion, to construct the combinations of claims 1, 3 and 5 of the patent 
in suit, it is perhaps only necessary to say that a careful considéra- 
tion of the subject has not brought us to this opinion. It was more 
than a mère advanced step in an old art. There was no prior art of 
molding tubes or cylinders. The patent was in a certain sensé a 
pioneer patent. To produce from a mold a tube or. cylinder of insu- 
lating material, cheaply and efficiently, so that the insulating function 
of the cellular structure should be preserved uniformly throughout the 
substance of the tube or cylinder, was not an obvious suggestion of 
the gênerai molding art. 

While we are inclined to think that both claims 3 and 6 hâve been 
infringed by the défendant, we are of opinion that the évidence 
clearly shows an infringement of claim 1, as reasonably limited 
by the qualifying words, "said parts being combined substantially as 
described." We would so think, even if it were conceded that the 
old élément of an air chamber in the combination described in claim 
1, was similarly placed in the old filter presses. That it was so 
placed, however, we do not think has been shown. 

The decree, therefore, of the Circuit Court should be reversed, with 
costs, and directions given to the Circuit Court to enter its decree, 
declaring the vahdity of the patent, and adjudging that claim 1 
of said patent has been infringed by the défendant, and in other res- 
pects granting the relief in conformity with this opinion. 

And it is so ordered. 
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MISSISSIPPI GLASS CO. v. FEANZEN. 
(Circuit Court of Appeals, Third Circuit February 2, 1906.) 

No. 55. 

1, WlTNESSES PAHTT CALLED BT OpPOSITB PaRTT — RiGHT TO CONTBADICT TES- 

TIMONY. 

A party wlio calls the opposite party as a witness is not concluded 
by liis testimony, but may contradict him. 

[Ed. Note.— For cases in point, see vol. 50, Cent DIg. Witnesses, §§ 
1097, 1269.] 

2. Patents— CoNTBACT to Assign — Evidence Considebed. 

Evidence considered, and held to fairly sustain the claim of com- 
plainant that certain inventions, made by défendant, and for which 
he appiied for patents after leaving complainant's employment, were 
made during the term of sueh employment, and were within the terms 
of a contract by vifhich he agreed to assign to complainaut ail rights 
to any inventions made by him whiie the employment continued. 

8. Specific Pesfoemance — Contract to Assign Inventions — Considération 
and mutuality. 

A written contract by an employé, by which he agreed, in considér- 
ation of his employment at a stated saiary, to assign to his employer 
ail inventions made by him during the term of his employment, which 
was terminable at any time by either party on notice, is based on a 
sufficient considération, and does not lacis mutuality, and is specificaily 
enforceable in equity, where it bas been fuily executed by the em- 
ployer by retaining the employé untli he voluntarily left its service. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 71 ; vol. 44, Cent. Dig. Spécifie Performance, § 204.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 138 Fed. 924. 

A. J. Baldwin and Wm. L. Pierce, for appellant. 

Marshall A. Christy, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The Mississippi Glass Company (hère 
the appellant) filed its bill in equity in the court below against Nicklas 
Franzen to conipel the défendant to assign to the complainant letters 
patent of the United States, No. 741,125, dated October 13, 1903, 
granted to the défendant upon an application filed June 17, 1903, 
for a novel method of manufacturing that class of glass having wire 
imbedded therein, and commercially known as "wire glass" ; also 
to assign to the complainant his application, sériai No. 164,495, for a 
patent for the apparatus involved in said method. The défendant en- 
tered the employ of the complainant at its wire glass factory at Port 
Allegany, Pa., as assistant superintendent, on the 5th day of Sep- 
tember, 1901, at the saiary of $100 per month; the contract provid- 
ing that either party might terminate the employment by giving 15 
days' notice in writing to the other. This paper bears date August 
31, 1901, but before the employment began, and before the défend- 
ant was permitted to enter the complainant's glass works, he signed 
and affixed his seal to a written contract bearing date September 4, 
1901, which contains the following provisions: 
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"First. The employer Is engagea In the manufacture ot glass, glass- 
ware, and mechanical devices In connection therewith, and that such manU' 
facture Is earried on by means of certain secret formulas, methods, pro- 
cesses, tools, machinery, patterns, and appliances, and the same are tbe 
property of the employer, and intended to be kept and guarded by the 
employer as secrets; and that ail knowledge and Information which the 
employé now possesses, or shall hereafter acquire, respectiiig such secrets, 
and ail Inventions and discoveries made by said employé during the term 
of his employment, shall at ail tlmes, and for ail purposes, be regarded 
as acquired, and held by the employé in a flduciary eapacity, and solely 
for the benefit of the employer." 

"Fourth. That the employé will, when required, make and exécute any 
and ail assignments in writing which may be deemed by tlie employer prop- 
er and necessary to transfer and vest in the employer the entire right, 
title, and interest in ail inventions and discoveries made by the employé 
during the term of his employment." 

The défendant remained in the complainant's service, under his 
contract of employment, until the 9th day of May, 1903, a period of 
over a year and eight months, when he voluntarily quit the com- 
plainant's service. The bill of complaint allèges that the inventions 
in question were made by the défendant during the term of his em- 
ployment with the complainant. 

The défendant interposes two défenses to the bill, namely : First, 
that the inventions in question were not made by him during the 
term of his employment with the complaiinant, but prior to his enter- 
ing its en;iploy ; second, that the contract was not enforceable in equity, 
being without considération and not mutual. The court below dis- 
missed the bill upon the ground that it was not affirmatively proven 
that the défendant made the inventions during the term of his em- 
ployment with the complainant. 

In our treatment of the case we will fîrst consider the question of 
fact as to when the inventions were made by the défendant. And hère 
ve hâve to say that notwithstanding the complainant called Franzen, 
and examined him, inter alia, as to the time when his inventions were 
made, the complainant is not concluded by what he testified, or pre- 
vented from contending upon the whole évidence that the inventions 
were actually made while Franzen was in its employment, although 
he asserted the contrary when on the witness stand. A party who 
calls the opposite party as a witness is not bound by his testimony, 
but may contradict him. 1 Whart. Ev. §§ 484, 489. The case of 
Dravo v. Fabel, 132 U. S. 487, 490, 10 Sup. Ct. 170, 171, 33 L. Ed. 
421, décides nothing to the contrary. Speaking of the testimony of the 
défendants, whom the plaintifïs made their own witnesses, the court 
said: 

"While the plaintifEs were not concluded by their évidence, and might 
show they were mistaken, it eouid not be properly contended by the plain- 
tiffs that they were unwo.rthy of crédit. The évidence must , be given such 
weight as under ail the circumstances it is fairly entitled to reeeive." 

The évidence shows that before Franzen came to the Port Allegany 
works he had been employed as a workman in plate glass factories, 
but never in a wire glass factory; that he never had made any wire 
glass, and (according to his own testimony) had never seen wire 
glass made, save on one day in 1897 or 1898, when he visited the 
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Davis Glass Company's works at Latrobe, Pa. Lemaire, the manager 
at the complainant's works, who hired Franzen, testifies that at his 
first interview with Franzen this occurred: 

"I asked him whether he knew anything about the making of wire 
glass, and he said he did not, in any way; that he had nevèr anything to 
do with. wire glass." 

Freema'n, the master teaser at the complainant's works, testifies 
that Franzen told him "that he knew nothing of wire glass"; and 
Eley, another employé at the complainant's works, testifies that Fran- 
zen "told me that he never had seen any wire glass made before he 
entered the employ of the company, and he had no idea of it whatever." 
Franzen admits that he may hâve said to thèse witnesses that he had 
never made any wire glass, but dénies that he said anything more. 
Franzen claims, and has testified, that he made the two inventions in 
question before he left the plate glass works at Walton in 1901, and 
before he came to the complainant's works at Port Allegany. Nev- 
ertheless he did not apply for a patent untU June 17, 1903, and not 
until after his 20 months' expérience in the complainant's wire glass 
factory. Franzen testified that he first made sketches or drawings of 
the inventions in question, "perhaps eight or nine years ago" (i. e., 
in 1895 or 1896), adding, "I assume that I made drawings similar 
to that method over 10,000 times until I came to what is patented 
now." Thèse drawings he testified were made "some time after 
18S8 until 1889, when my idea was completed, when it was firm in 
my mind how to accomplish the best method of manufacturing wire 
glass." When asked if he had in his possession any drawings sub- 
stantially the same as those of his patent, he answered: 

"I think tbey are ail destroyed, but there is a possibillty there may 
be one yet. That would be small sheets; rough sketches. The regular 
drawings, they are ail destroyed." 

He testified that he first consul ted counsel about the subject of 
his invention in the beginning of June, 1903, when he went to Wash- 
ington and saw Mr. Poster, a patent lawyer, and that he took with 
him two rough sketches, which were made in 1898 or 1899, or it 
might be long before, adding: 

"There was a bunch of them made, and after I picked eut what I 
wanted of them, the rest I bui-ned." 

In answer to the question, "Are thèse two sketches in existence?" 
he replied: 

"A. No, sir ; I don't think I bave them. I brought them home with me 
from Washington. When I seen the lawyer in Washington, I showed 
him those slîetches. He made a better sketch himself, then, so he would 
probably better understand it. After the explanation was through, I took 
my papers, and the lawyer took what he made there, and told me that 
was sufficient" 

Now, after this testimony was given by Franzen, the complainant 
put in évidence nine sketches or drawings relating to the patented 
invention, eight of which it was shown Franzen had submitted to 
Mr. Poster just before the patent was apphed for. Thèse eight 
sketches or drawings, when laid before him, Franzen admitted were 
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made by him at Port Allegany in May or June, 1903. The nintb 
drawing was made by Mr. Poster at Washington. Four of the above- 
mentioned eight sketches or drawings which Franzen made in May 
or June, 1903, were on sheets of the office stationery used by the Mis- 
sissippi Glass Company at its Port Allegany works. To the ques- 
tion, "What actual trials hâve you ever made of the method of the 
patent in suit, to make wire glass by the same ?" Franzen replied : 

"No actual trials at ail; just by knowlng the nature and the vvorking of 
hot glass with other metals, leamed me that the method of making wire 
glass by my patent would work." 

Four of the complainant's employés testify that, about two nionths 
before Franzen left the complainant's service, they were présent when 
Franzen made experiments in the manufacture of wire glass at the 
complainant's works. This took place on a Sunday night after mid- 
night, outside of the regular running time of the factory. Franzen ar- 
ranged the machinery in the manner shown in his letters patent No. 
741,125, with three rolls, and conducted three experiments introdu- 
cing the wire at différent' points. One of the sheets produced was 
made by the identical method described and claimed in and by the 
letters patent. Franzen had prearranged with thèse persons to hâve 
them présent on this occasion. One of them (Totten) was the night 
engineer, and he testifies that several days before Franzen had asked 
him to start the engine on this Sunday night, as he wanted to do 
some work on the tables. Franzen cautioned each of thèse four per- 
sons not to say anything about the experiment. Franzen admit? that 
the midnight and secret transaction, testiiîed to by the other witnesses, 
took place, and that wire glass was then made by the method stated 
in the first claim of his process patent No. 741,125 ; but he dénies that 
it was a test of his method, or intended so to be. His explanation 
is that his purpose was to discover what caused glass manufactured 
at the Works to be "lappy," or seamy. 

It appears from the évidence that the eight sheets of drawings which 
Franzen made at Port Allegany in May or June, 1903, and sub- 
mitted to his patent attorney, and from which the latter produced the 
drawings of the method patent No. 741,125, show the following appa- 
ratus, ail of which were used at the complainant's factory in the manu- 
facture of wire glass during the time Franzen was there employed, 
namely: A moving table, a water-cooled roll, a bracket or yoke, a 
gunn or guide projecting over and on top of roll 3, and a screw plate, 
spring, and pressure screw above the uppermost roll. Franzen states 
that he saw a moving table and a gunn or guide at the St. Gobain 
works at Stolberg, Germany, in 1888, but admits that he first saw a 
water-cooled roll for the manufacture of wire glass at the complain- 
ant's factory at Port Allegany, and says that he does not know 
whether or not the bracket or yoke was used anywhere else. Franzen 
admits that the apparatus described in his application, sériai No. 
164,495, and that shown in his method patent, are substantially the 
same. 

Jacklin, an employé of the complainant, testified that Franzen told 
him as a reason for leaving that "he wanted to apply for a patent^ 
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and couldn't do it while he was employed by the Mississippi Glass 
Company." Millard, an employé of the complainant, testified that 
Franzen told him he was going to quit, assigning as the reason that 
"he was going to get a patent, and he had to quit before he œuld 
get it."' John H. Freeman, an employé of the complainant, testified 
that Franzen, shortly after he left the employ of the complainant, at- 
tempted to interest him in a co-operative Company for making wire 
glass under an invention of his, and the witness states : 

"I said to him, 'Nick, this probably is borrowing trouble.' He says. 
'Why?' I says, 'On a secreey contract' He says, 'The seerecy contract don't 
amount to a damn.' " 

The witness states that Franzen did not intimate that he had made 
the invention before he entered the complainant's employ. John A. 
Clay, an employé of the complainant, testifies that he had a conver- 
sation with Franzen after he had left the company's employ about 
starting a co-operative company under his patent; that he (the witness) 
asked Franzen if it was practical, and Franzen said he knew it was. 
And in answer to the question, "And how was it Franzen knew it 
was practical ?" the witness testified, "He told me he had tried it , 
he had tested it." And that in answer to the further question, "And 
tested it where?" Franzen said, "At Port Allegany, at the Missis- 
sippi Glass Factory." 

The défendant testified that he had never shown the drawings 
illustrating his invention to any one, but that he had "roughly" ex- 
plained his invention to Charles and William Mickey, who at the 
time were his fellow workmen at Walton, telling them "that it was 
possible to make separate sheets and unité them into a solid sheet 
again, or something in the meaning of — I mean I meant to tell 
them that. I may hâve used other words, and I believe that I spoke 
to them that wire glass could be made, making two separate sheets 
and put the wire between." Thèse men Franzen called to corrobo- 
rate himself. William Mickey testified that Franzen, upon his return 
from a visit to Latrobe, had said: "I hâve a better idea of manufac- 
turing wire glass than any I hâve ever seen yet." Charles Mickey 
is much more definite as to what Franzen said, and, indeed, he goes 
far beyond what Franzen himself states he explained to him. Franzen 
produced a small book, which he stated he used at Walton for 
"sketches, memoranda, and such things" ; but we do not see that it 
contains anything that sheds light upon the matter in controversy. 

In the nature of the case, it was scarcely to be expected that the com- 
plainant could prove that the inventions in question were made diiring 
the term of Franzen's employment by the direct or positive testimony 
of any witness speaking from his own actual or personal knowledge. 
Naturally the complainant's reliance would be on circumstantial évi- 
dence, which often leads to a conclusion more satisfactory than direct 
évidence can produce. 

This record, we think, présents circumstantial évidence which fully 
justifies the conclusion that the inventions in controversy were made 
by Franzen during the term of his employment with the complain- 
ant. Prior to his employment, Franzen had not made any wire glass, 
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nor had he worked in a iwire glass factory. His own déclarations 
(which we regard as satisfactorily proven) at the commencement of 
his ■ employment in the complainant's factory, were that he knew 
nothing whatever about the making of wire glass. According to his 
own admission, he had never made, before he came to Port Allegany, 
any trial or test of the practicability of the method of manufacturing 
wire glass which he claims he had long previously conceived. He pro- 
duces no contemporaneous or anterior drawing illustrating either 
of his inventions — the process or the apparatus. His delay in apply- 
ing for a patent is extraordinary and inconsistent with the comple- 
tion of the invention at the time he allèges. It is a fact almost con- 
trolling that the invention was first put in opéra tive for m in the com- 
plainant's factory and by Franzen during his employment there. The 
secrecy and concealment from his employer of his experiments on 
that occasion discrédit his claim that he perfected his invention be- 
fore his employment began. Franzen's explanation that his Sunday 
night experiments were for the purpose of discovering the cause of 
"lappy" glass is not reasdnable. Franzen's application for a patent 
was made only 39 days aftèr he had voluntarily left the complainant, 
and his avowed rsason for leaving was that he wanted to get a 
patent, and could not while he was employed with the complainant. 
His drawings, which formed the basis of his application, were made 
by him at Port Allegany in May or June, 1903, and four of them 
were upon stationery then in use in the complainant's office. The 
statement of Franzen that he took to his patent attorney in Washing- 
ton two rough sketches made in 1898 or 1899 — implying that the 
patent application was prepared from those two sketches — is dis- 
proved; the drawings submitted by him to Mr. Foster being those 
m.ade in May or June, 1903. Moreover, thèse drawings ilïustrate 
the very apparatus then in usé in the complainant's wire glass factory, 
some of which Franzen had never seen anywhere else, and which it 
is incredible could hâve entered into his mental conception at the 
time he allèges he made the inventions. 

And hère we may observe that a mère mental conception, not 
tested or reduced to practice, nor followed by any embodiment of the 
idea, is not invention. Upon the whole évidence we are entirely con- 
vinced, and accordingly find, that the inventions in question were 
made by Franzen during the terni of his employment with the com- 
plainant. 

We now pass to the other branch of the défense, namely, that the 
contract was not enforceable in equity upon the theory of lack of 
considération and lack of mutuality. This contract, however, was not 
without considération. It was not only by its own express terms in 
considération of the employment of the défendant, but this contract 
was signed and delivered before the employment actually commenced, 
and before the défendant was permitted to enter the complainant's 
factory. The two papers dated August 31st and September 4th con- 
stituted one transaction. The hiring, the engagement to pay wages, 
and the introduction of the défendant into the complainant's estab- 
lishment and to its methods and processes, constituted a valid con- 
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sideration for his agreement to assign his inventions made during 
his term of employment. This question was considered by tlie Cir- 
cuit Court of Appeals for the Fourth Circuit in the case of Hulse 
V. Bonsack Machine Co., 65 Fed. 864, 13 C. C. A. 180, and it was 
there held that a contract of this character was fqunded on suffi- 
cient considération, and was valid and enforceable specifically in 
equity. In Thibodeau v. Hildreth, 134 Fed. 892, 893, 60 C. C. A. 78, 
V.), ()3 L. R. A. 480, which involved a contract between an employer 
and employé similar to the one hère, and based on the considération 
of employment, the Circuit Court of Appeals for the First Circuit 
said: 

"Tliis contract is neither uneonscionable nor agninst publie policy. Such 
an agreement is not uncommonly ruade by an employé with his employers, 
and it )nay be necessary for the reasonable protection of the employer's 
Imsiness." 

The same doctrine is laid down by Robinson in his work on 
Patents (volume 1, §414). 

We are unable to accept the proposition that the contract hère in 
question lacked mutuality. Undoubtedly there was reciprocity of ob- 
ligation. Moreover, we are dealing with an executed contract. The 
défendant enjoyed the benefits of his contract for a period of over 
one year and eight months, and then left of his own accord. He is 
therefore in no position to question the right of the complainant to 
équitable relief by decree for spécifie performance. 

The doctrine of nonenforceability in equity of a contract for lack 
of mutuality has no application to an executed contract. Green v. 
Richards, 23 N. J. Eq. 33, 35 ; Hulse v. Bonsack Machine Ce, supra ; 
Grove v. Hodge, 55 Pa. 504, 516. In the last-cited case the court, 
speaking by Judge Strong, said : 

"Want of mutuality is no défense to either party, except in cases of 
exeeutory eontracts. It has no applicability to an executed bargaln. There 
are many where the obligation is ail upon one party. As to one the obli- 
gation was fulfilled, the contract was executed, when It was made. As to 
the other party, It remained exeeutory. A considération may be either 
something done, or something to be done, or a promise itself. When it is 
sometbing already done, it Is idle to talk of want of mutuality. That is to be 
considered only when tha obligations of both parties are future." 

With référence to the argument based upon clause third, it is 
enough to say that there was no breach of contract by the employer, 
and hence the provisions of that clause become altogether imniate- 
rial and inapplicable under the facts of this case. 

We think both défenses ought to hâve been overruled, and that a 
decree for spécifie performance should hâve been entered in favor 
of the complainant. Accordingly the decree of the Circuit Court is 
reversed, and the cause is remanded to that court, with directions to 
enter in favor of the complainant a decree of spécifie performance 
in respect to both the inventions, in accordance with the prayers of 
the bill. 
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CIMIOTTI UNHAIEING CO. et al. v. BOWSKY. 
(Circuit Court of Appeals, Second Circuit. December 5, 1905.) 

No. 1. 

1. Patents — Infrestgement— Machine fob Removino Haibs from Ftje Seuts. 

The Sutton patent, No. 383,258, for a machine for removlng hairs from 
fur sklns, clalm 8 consldered, and held Infrlnged. 

2. Same — Pbopits. 

A flnding as to the profits niade by a défendant by the use of an înfrin- 
glng machine sustalned, where it accorded with his own testimony glven 
in another suit 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from a final decree, entered on the report of a master, awardlng to 
complainants the amount of defendant's profits made by his infrlngement of 
letters patent, No. 383,258, granted to John W. Sutton and owned by complain- 
ants. For opinions below see 95 Fed. 474 ; 108 Fed. 82, 85. 

The opinion of the Suprême Court reviewing the entire fleld of litigation in 
the lower courts and sustalnlng the Sutton patent, after restricting somewhat 
the scope of the eighth clalm, Is reported in 198 U. S. 399, 25 Sup. Ct 697, 4» 
L. Ed. 1100. 

See 113 Fed. 698, 699. 

Henry Schreiter, for appellant. 

Louis C. Raegener and S. L. Moody, for appellees. 

Before WALLACE and COXE, Circuit Judges, and THOMAS, 
District Judge. 

COXE, Circuit Judge. ' Few patents hâve met with more persistent 
and strenuous opposition than the Sutton patent in suit. Ail contro- 
versy as to the validity of the eighth claim and as to the proper rules 
for its interprétation has at last been set at rest by the décision of the 
Stipreme Court. But two questions arise on this appeal : First. Did 
the défendant infringe? Second. Did the master err in his method of 
Computing the defendant's profits ? 

The Suprême Court holds that the Sutton patent is for a meritorious 
though not a broad initiative invention, and that'it is entitled to some 
range of équivalents. The opinion says : 

"Due welght Is given to the Sutton patent when It Is glven crédit for dis- 
pensing with the plate which Covert had in addition to the brush, and which 
he supposed would earry down the fur away from the cuttlng mechanism, but 
which Sutton has aceomplished In glvlng, in a measure, at least, this added 
function to the brush of not only parting the fur, but carrying it down and 
away in préparation for the cllpping by the knlves. Any one who accomplishes 
the same purpose by substantially the same mechanism, using the éléments 
claimed in Sutton's patent, may be held to be an Infrlnger. Sutton has taken 
the step which marks the différence between a successfully operating machine 
and one which stops short of that point, and that advance entltles hlm to the 
protection of a patent." 

It is argued that the defendant's machine does not contain the fifth 
élément of the claim, namely, "mechanism whereby the rotary brush is 
moved upward and forward into a position in front of the stretcher-bar." 
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The défendant testifies that the rotary brush employed by him does 
not brush the fur from the edge of the stretcher-bar leaving the water 
hairs standing before they hâve been burnt away by the metallic con- 
ductor heated to incandescence, but, on the contrary, that it brushes the 
water hairs off after they hâve been bumed. In other words, he con- 
tends that the brush performs no function of the claim but opérâtes only 
to brush out of the fur the remnants of the singed hair. When asked 
if the brush "niaterially assists in brushing down the fur and causing 
new water hair to rise up" he answers : 

"If it does that It is accldentally and was not Intended because tlie brush 
does not touch the fur hard enough to produce that effect mechanlcally." 

It is argued that this function is performed by the joint action of the 
apron and the stationary brush which seems to be the exact équivalent 
of the "stationary card E" of the Sutton patent. The défendant is, 
therefore, forced to maintain that the fur can be brushed aside and the 
water hairs made to stand up at the part by the use of the "card E" 
alone ; a propositon which is refuted by the entire art and by ail the testi- 
mony in the case. It was because a stationary brush would not do the 
work that not only Sutton, but ail the prior inventors were seeking to 
discover some device that would do it. Sutton found it in the rotary 
brush and no commercially successful machine bas been built since 
which has omitted this feature. It is true that the defendant's brush 
does not move in the same orbit as the brush of the patent, but this is 
true of ail the machines heretofore held to infringe. In two of them, 
indeed, the brush did not move at ail, the stretcher-bar moving back and 
forth from the brush to the cutters, and yet it was held that the two con- 
structions were équivalents, the defendant's device accomplishing the 
same resuit in substantially the same way. There is nothing magical in 
the course taken by the brush, as shown in the Sutton drawings. Any 
other course, which produces the desired condition at the edge of the 
stretcher-bar, will do as well, and an infringer cannot escape because 
he has made ingénions mechanical changes in the mechanism which 
actuates the brush. 

As has been pointed out again and again during this protracted litiga- 
tion the essence of Sutton's invention is the arrangement of the rotary 
brush so that it will separate the fur from the stiff water hairs, permit 
the latter to stand up on the edge of the stretcher-bar and brush down 
the former on the ofï side of the bar so that it will not be eut by the 
knives or burnt by the electric conductor. That the défendant uses 
such a brush there can be little doubt. His brush is not as effective as 
that of the patent ; it does not do the work so well ; but that it brushes 
away the fur and permits the stifï hairs to be burnt ofï without in jury 
to the fur is established beyond reasonable doubt. 

Our reasons for reaching this conclusion may be summarized as fol- 
lows: 

First. Unless the fur is removed from the edge of the stretcher-bar 
it will be burnt and the pelt destroyed. Nothing is shown in the de- 
fendant's mechanism which does this except the rotary brush, The 
apron will not do it ; the card will not do it ; and yet that it is done is 
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undisputed. Nothing îs left to do this work but the rotary brush. The 
inference that the work is donc by the brush is well-nigh conclusive. It 
is difficult to believe that the défendant would hâve mbunted the brush 
on movable bearings and ihoved it forward and backward along the low- 
er surface of the bar, involving the risk of an infringement suit, if the 
sole f unction of the brush were to remove the singed hair. A brush on 
fixed bearings, far removed from the edge of the bar would do this as 
well. 

Second. Stephen Hanna, a witness called for the défendant, testified 
that in June, 1897, he fixed up a machine for the défendant like that 
shown and described in Figs. 5 and 6 of the Jenik patent ; that in the 
machine there was a rotary brush "like 'C in the Jenik patent ;" that this 
brush "permitted the water hairs to stand up in order to be acted upon 
by the platinum strip ;" that subsequently he made a change so that the 
brush moved up and down behind the stretcher-bar. Tuming to the 
Jenik patent we find the brush C described as follows : 

"A successive strip of pelt Is pulled through the teetli of the comb K and the 
coarse and stiEC hairs singed off by the blade approaching the pelts each time 
exactiy when one of the six rows of bristles of the brush bas passed over and 
brushed away the fur from the edge of the bar, and the gap, following It, al- 
lows the stiff hairs to rise." 

Third. The defendant's expert submits four illustrative sketches 
which, appârently, show the stiff hair and fur standing up on the edge 
of the stretcher-bar. After the brush has been moved into contact the 
fur and hair are shown brushed down out of harm's way, and when the 
brush recèdes the stiff hairs spring up ready for the singeing blade pre- 
cisely as in the Sutton machine. In his testimony the expert says : 

"It might be that the movable rotary brush of the defendant's machine, while 
in its uppermost position, may catch up and draw some part of the fur from 
the edge of the stretcher-bar, ànd thereby help to separate the fur from the 
water hairs protruding on the edge of the stretcher-bar." 

In short, the position of both the défendant and his expert seems to 
be that though the défendant infringes the infringement is unintentional, 
negligible and accidentai. The defendant's brush is moved into a posi- 
tion in front of the stretcher-bar, in the sensé that it îs ahead of the bar, 
though not directly in front; it brushes some, at least, of the fur from 
the edge of the bar and it permits the water hairs to spring back ready 
for the knife or- singeing blade. This is enough; it is not an excuse 
that it is less effective than the Sutton brush. 

Fourth. Three intelligent witnesses for complainants, entirely famil- 
iar with the art, testify that the defendant's machine contains ail the 
cléments of the eighth claim of the Sutton patent. 

We think the Circuit Court was right in finding infringement. The 
contention that the master erred in finding that the défendant made a 
profit of 75 cents per dozen on the pelts unhaired by him is based upon 
a misconception of the proof. The défendant was confronted with his 
testimony in an action for libel agaihst the Cimiotti Unhairing Company 
and testified that his answers in that suit were true as he believed them 
to be in the absence of his books. He there testified that he made 75 
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cents per dozen profit on the skins unhaired by him. The proposition is 
now advanced that in giving his answer he only referred to the skins 
unhaired during the month preceding the service of the injunction. VVe 
do not think the testimony warrants this interprétation. 

He was asked to state what work he did with his machines. In an- 
swer he said that at first, while they were getting the machines in order, 
the business was not so flourishing, but at the close, after they were in 
good running order, "we made at least a thousand dozen a month — the 
last month." He was then asked : "What were you receiving per doz- 
en for unhairing those skins?" The contention that "those skins" re- 
ferred only to those unhaired during the last month places a very strain- 
ed and unnatural construction upon the language used. It is stated 
in the complainants' brief that this contention is hère presented for the 
first time and we are unable to find anything in the record to the con- 
trary. The défendant could hâve made any explanation of his testi- 
mony he desired, and had the question been raised before the master 
the complainants would hâve had an opportunity to show that the prof- 
it was the same during the entire infringing period. 

It is enough, however, to say that we think the testimony does not 
justify the defendant's interprétation. We hâve now considered the 
questions discussed at the bar. Other errors are assigned in the brief, 
and though we hâve examined them with care we think none of them 
is well founded or requires extended comment. 

The decree is afSrmed with costs. 



512 143 FEDERAL REPORTER. 

IRONCLAD MFG. CO. v. DAIRTMAN'S MFG. CO. 

SAME V. ORANGE COUNTÏ MILK ASS'N. 

(Circuit Court of Appeals, Second Circuit February 1, 1906.) 

No. 188. 

Patents — iNrEiNGEMENT — ^Milk Cans. 

The Haigli patent, No. 607,433, for a milk can, Is limited to the spécifie 
means sïiown for uniting ttie reinforclng neek portion with the neck 
portion of the body of the can, by an interlocking flange as Its only 
novel feature, in vlew of the prier art, and It Is not infringed by a 
construction which does not employ such interlocking means. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 138 Fed. 123. 

R. N. Kenyon and Henry D. Williams, for appellant. 
Frank S. Black, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The decree appealed from adjudged 
the validity, and the infringement by the défendant, of claim 1 of letters 
patent No. 607,433, granted July 19, 1898, to Henry B. Haigh for a 
milk can. The assignments of error challenge the correctness of the 
décision in both respects. The controversy between the parties is 
présentée in a very voluminous record, and the proofs disclose a mass 
of évidence, most of which is of little value upon the issues really 
involved. The question of the validity of the patent is to be deterrained 
by ascertaining what it describes and claims which had not been de- 
scribed in previous patents, and construing the claim so far as its 
language will permit so as to secure to the patentée that which was 
really new and patentable in view of the prior art. The art to which 
the patent relates is a very simple one, and the description and draw- 
ings in the patent in suit and in the prior patents show so plainly 
what had been donc before and what was new that no expert testimony 
can materially clarify or obscure the inquiry. The question of in- 
fringement is to be determined by ascertaining whether the cans manu- 
factured by the défendant embody ail the essential éléments of the 
fîrst claim of the patent in suit. There is no dispute of fact in re- 
gard to the features of the cans manufactured by the défendant, and 
the opinions of the experts upon the question whether or not they em- 
body ail the essential parts of the claim are of no assistance to the 
court, because their value dépends altogether upon the construction 
to be given to the claim, and this is a matter wholly for the court. 

The patent relates to a class of milk cans — those having a neck 
made of two layers of métal — which was well known in the prior art 
and had been the subject of numerous patents. Cans used in transport- 
ing milk upon wagons and in railway trains are subject to rough hand- 
ling, and it is désirable that the neck be stronger and more rigid than the 
other parts, in order to resist the strain to which that part is especially 
liable, It is also important that there be no seams or crevices or rough 
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surfaces on the inside to interfère with a thorough cleansing when 
the milk has been removed, as otherwise they are not "sanitary," in 
the sensé in which that term is used by milk dealers. To save the 
extra expense of making the entire can of heavy métal, while suffi- 
ciently strong in the neck, inventors, at an earîy period, conceived 
the feasibility of making the body of a single sheet of métal, with a 
neck reinforced by an additional layer. This could hâve been rcadily 
donc by superimposing an extra layer on the outside of the neck, if it 
had been practicable to make the neck and body of a can from the 
same sheet of métal by the swaging or stamping process required 
by facility and economy of manufacture. When the body and neck 
parts hâve to be swaged or stamped each from its own sheet, in order 
to unité the two parts so that they would not pull apart in use, it 
seemed necessary to soldei or rivet them together; and this not only 
added to the cost of manufacture, but produced an "unsanitary" can. 

The patent to Hatch of March 5, 1872, for an improvement in milk 
cans, in which the neck is referred to as the bowl of the can, and the 
body as the breast, describes a breast of sheet métal stamped by suit- 
able dies with an upwardly projecting portion adapted to receive the 
neck or bowl of the can, and a bowl stamped with a downwardly pro- 
jecting section so formed as to be received into the upper end of the 
breast ; the two parts being soldered together and constituting a neck 
of two layers of métal, and one overlapped by the other. By this con- 
struction an overlapping edge is presented at the inside lower end of 
the neck. This edge is to be "filed down so as to présent a smooth 
surface at this joint" to facilitate the cleaning of the can. 

The patent in suit is for an improvement in cans of this type, which 
consists in joining together the two overlapping layers by an anange- 
ment which dispenses with soldering or riveting them together. As par- 
ticularly described in the spécification, this is efïected by providing 
the inner one of the overlapping layers (termed neck members) at 
its extrême end with projecting flange, "bent or turned outwardly 
at a relatively sharp angle to form a locking flange," and the outer 
one with an annular recess adapted to receive the flange. When the 
parts are assembled together, the flange "rests" in the recess, and the 
parts engage sufiîciently to form a flush joint. The spécification states 
that preferably the neck member of the mouth will be of the same 
area as the neck member of the breast, and preferably one member 
will completely overlap the other throughout the area thereof. It 
also States that, "when the parts hâve been assembled and firmly 
locked together, they are subjected to the usual coating or tinning 
opération, whereby the seams are fiUed and the joints are firmly ce- 
mented together by the coating métal, which acts as a soldering mé- 
dium." In the drawings the neck thus formed is shown to be of two 
layers throughout its area; each neck section extending from the 
breast to the mouth of the can. The locking flange and recess, as 
shown in the drawings, interlock merely in the sensé that the recess 
completely houses the flange in such an engagement as to unité the 
two layers together by a flush joint at the end of the inner neck mem- 
ber. The claim is as follows: 
143 F.— 33 



01é 1^ FEDERAL BEPORTEB. 

"(1) A mllk can comprising a breast . member provided w;lth a neck por- 
tion, and a taoïlth member provided Wlth a neck portion; one of sald neck 
portions extending within and being bverlapped by the other neck portion, 
and one of Sald neck portions havlng a flaring relnforcing and locking flange, 
and one o£ the sald members havlng an annular recess for the réception of 
said flaring flange, whereby the breast member and mouth member are 
locked together by a flush joint interlocklng means." 

It will be observed that, although the drawings show a can of two 
layers throughout the vertical width of the neck, the claira is net 
Hniited to such a construction. Unless each of the neck members is of 
the same area as the othei, the two cannot completely overlap. The 
spécification states that they are "preferably" of the same area, and 
that they are "preferably" to overlap completely, in prder to eliminate 
any limitation which might be impUed if thèse terms had not been 
used, and thus to save the claim from being so narrowed that a can 
otherwise like that described wouW not be covered by its terms, if the 
neck were not of double layers throughout the entire neck area. 

The patented can manufactured by the complainant is, beyond doubt, 
an excellent article for the uses which it is designed to serve, and en- 
joys a commercial success and a measure of popularity with milk 
dealers which affords emphatic testimony of its superiority. Whether 
this popularity is not attributable to superiority of workmanship 
rather than to any patentable improvement which it embodies may 
be questionable. AU the components of the first claim, except the so- 
called interlocklng means, were old separately and collectively in the 
prior art; and, when the application for the patent was pending, the 
Patent Office rejected for want of novelty a claim originally con- 
tained in it, which enumerated ail thèse components except the inter- 
locklng means. The applicant acquiesced in the rejection, and 
amended his claim by adding the interlocking means. Thus it was 
conceded, and the complainant is precluded from asserting the con- 
trary, that, except for the interlocking means, there was no novelty 
in the invention claimed. 

A référence to three only of the numerous prior patents which 
hâve been introduced in évidence by the défendant suffices to show 
that, if any patentable novelty was contributed to the claim by adding 
thèse means to the other component parts, it résides in a very narrow 
compass. 

In the patent to Tiepke of December 6, 1887, for an improvement in 
milk cans, the mouth of the can is ref erred to as the bowl. This 
patent shows the double layer neck formed by an extension of the 
bowl and an extension of the breast, and one extension being inserted 
v^ithin and overlapped by the other, "and firmly united, as by solder- 
ing." The can of this patent has also a double layer breast ; the bowl 
being extended so as to inclose not only the neck, but also the breast. 
In this can there is no overlapping edge inside the neck, and the ex- 
tensions of the breast and mouth members are united by a flush joint. 

In the patent to Tripp of January 10, 1893, the double layer neck 
is shown as made by overlapping the lower portion of the mouth with 
the upper portion of the breast ; the extension of each part being inté- 
gral with it, and so formed that the extension of the mouth will tele- 
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scope with the extension of the breast throughout the area of the 
neck. This construction présents a flush joint inside the neck at its 
lower end at the terminus of the mouth member. 

The patent to Wolf of March 13, 1894, describes a milk can in 
which the overlapping portions of the neck are extensions of the 
mouth and breast, respectively, and made intégral therewith. In the 
can of this patent the mouth extension is inserted in an annular off- 
set formed in the breast extension, and which constitutes a recess 
for housing the mouth extension. When assembled, the two exten- 
sions présent a flush joint at the place where they are connected on 
the inside of the neck. This can does not hâve a double layer neck 
which extends the whole distance between the mouth and the breast, 
nor does the inner one of the overlapping neck members hâve a flar- 
ing interlocking flange. 

Thèse prior patents disclose that Haigh was not the first to devise 
means whereby the breast member and the mouth member are joined 
together in the neck portion of the can by a flush joint connection, and 
that his only departure from the prior art consists in his peculiar 
method of constructing a flush joint connection. In view of the Wolf 
patent, it is obvions also that there was no novelty in constructing a 
flush joint connection in the double layer neck of the can, by which 
the mouth and breast members engage, and the end of one is com- 
pletely housed in the end of the other, and does not présent an out- 
lying edge on the inside of the neck. Whatever patentable novelty 
there is in the assemblage of the parts enumerated in the claim in 
controversy must consequently be found in the détails of construction 
which differentiate the so-called interlocking means of the claim, 
which are strictly only engaging means, from means such as are 
shown in the Wolf patent. It follows that the claim must be limited 
to a can which has the spécifie locking means enumerated in the claim. 

It may be true, as is asserted by the complainant, that the patented 
can is the first which was ever actually manufactured and put upon 
the market which had a neck of double layers connected by a flush 
joint, or in which there was no soldered surface upon the inside. But 
whether such cans as are described in the prior patents were ever ac- 
tually made, or riot, is an immaterial considération. Thèse patenta 
show so plainly what they purport to show that he who runs can read ; 
and their efïect in negativing the novelty of the claim cannot be im- 
paired by any argument that they are impracticable structures. 

As has been said, the Wolf patent does not show a projecting flange. 
Nor is the recess therein shown of the peculiar form adapted to re- 
ceive and engage a flaring flange. Nevertheless, they would seem to 
engage sufïiciently to obviate the necessity of soldering the inside of 
the neck, notwithstanding Wolf proposed to solder or rivet his over- 
lapping edges. The engaging devices of the patent in suit approxi- 
mate more nearly to locking devices in function than do those of the 
Wolf patent, and it may be true, as is insisted by the complainant, 
that they are adapted to secure a tighter joint. It is doubtful whether 
without the aid of soldering or riveting they would always suffice 
to hold the breast member and the mouth member from pulling apart 
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in use, and it appears that the complainant, in manufacturing its cans, 
solders the joint on the outside of the can. If they suffice, however, 
when the parts are assembled, to engage them so tightly that the seam 
on the inside of the neck will be completely filled after the usual spin- 
ning and retinning opérations hâve been applied to the can, whereas 
a seam like that of the Wolf patent cannot be made sufïiciently tight 
without the further opération of soldering, the change in the form 
of the engaging devices is an improvement of sufficient value and 
utility to support a patent. 

The question whether the making of the change was invention, or 
vi/hether it was anything more than application of ordinary mechanic- 
al adaptation in devising suitable means to an end, is not entirely 
free from doubt. In the view which we hâve reached upon the issue 
of infringement, this is a question which need not be considered. 

The can of the défendant which is alleged to infringe, and which is 
referred to in the proofs as the "John Street can," does not hâve the 
flaring flange which is an indispensable part of the first claim of the 
patent in suit. Not only does it not hâve a flaring flange, but it lias 
no flange whatever, and nothing which in any sensé performs the 
function of a locking flange. The recess in this can differs as much 
from the recess in the patented can as that does from the recess in 
the can of the Wolf patent. The two parts interlock or engage only 
in the sensé that the same parts do in the can of the Wolf patent. 
Regarded separately or collectively, the engaging devices differ as 
essentially from those of the can of the patent as those do from the 
engaging devices of the Wolf patent. We conclude that infringement 
was nôt established. 

The decree is reversed, with costs of this court, and with instruc- 
tions to the court below to dismiss the bill with costs. 



PARRAMOEH v. SIEGEL-COOPER CO. 

(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 83. 

Patents — Invention — Stockinq Supportée. 

The Parramore patent. No. 629,391, for a stocking supporter, daims 1 
and 2, are void for lack of patentable invention in view of tbe prier art If 
not fully anticipated by the Andrews patent. No. 550,551. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a decree of the Circuit Court for the Southern District of 
New ïork adjudging daims 1 and 2 of patent No. 629,391, granted July 25, 
1890, to R. W, Parramore, valM and infringed, and granting an Injunction and 
un accounting. ïhis court, Judges Wallace, Lacombe, and Shipman sltting, sus- 
tained the patent In suit in Parramore v. Taylor, reported in 114 Fed. 97, 52 
e. C. A. 45. A writ of certiorarl to revlew this décision was denled by the Su- 
prême Court, 186 U. S. 484, 22 Sup. Ct. 944, 46 L. Ed. 1261. In Parramore v. 
eohn (C. O.) 116 Fed. 1022, the Circuit Court held that the devices shown in 
the patents to Andrews and Banfleld seemed no nearer to the patent in suit 
tlian those considered by this court in; the Taylor Case. In Kleinart Rubber C i. 
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V. Stein tlie Circuit Court of Appeals for the Seventh Circuit, 133 Fed. 230, C6 
C. C. A. 282, decided that the Parramore patent was anticipated by the i>ateut 
to Andrews (No. 550,551). A pétition for a writ of certiorari to review this 
décision was denied by the Suprême Court, 196 U. S. 641, 25 Sup. Ct 796, 49 
L. Ed. 631. 

J. Edgar Bull, for appellant. 

Edwin H. Brown and Louis C. Raegener, for appellee. 

Before WALLACE and COXE, Circuit Judges, and HOLT, District 
Judge. 

COXE, Circuit Judge (after stating the facts). The décision of this 
court in Parramore v. Taylor, 114 Fed. 97, 52 C. C. A. 45, leaves open 
the single question whether daims 1 and 2 of the patent are invalidated 
by the références which are now presented for the first time to this 
court. Thèse are the patent to J. D. Banfield, No. 197,587, granted No- 
vember 27, 1877, for a stocking supporter, and the patent to J. C. An- 
drews, No. 550,551, granted November 26, 1895, for an underwaist. 
Both sides agrée that the claims must be construed to cover a new article 
and not the new use of an old article ; that patentability must be found 
in the mechanical construction of the device and not in the manner of its 
use ; that if the claims simply cover the new use of an old supporter they 
are invalid, and that, speaking broadly, the so-called "pad" is not an 
élément of the claims. 

The construction placed upon thèse claims by the complainant in the 
Taylor suit was that they cover the supporter as an article complète in 
itself, adapted for a certain use and do not include a corset or any part 
thereof as an élément. The expert in that suit contended that whether 
the supporter be used as described in the patent or with other Connecting 
means the fact "has no bearing on the Parramore hose supporter as an 
invention." A person making, using, or selling the patented device 
would infringe, and he would not be permitted to escape on the plea that 
it was intended for use on an underwaist or a belt. It follows, as a 
necessary corollary that such a structure in the prior art will anticipate 
irrespective of its connection, use or lack of use. 

Figure 1 of Banfield's patent shows a stocking supporter upon which 
claim one of the patent, if broadly construed, can be read. The ex- 
hibits show an operative device, which holds up the stockings and holds 
down the corset, having a single hanger provided with an eye or loop 
adapted to be detachably engaged with the stud of a corset clasp. That 
snch a supporter combines actual utility with commercial success is 
demonstrated by the fact that Taylor, the défendant in the previous suit 
in this court, made and sold nearly 40,000 of, substantially, similar sup- 
porters. The défendant contends that Taylor accounted for thèse sup- 
porters before the master and that they were included in the settlement 
subsequently made. However this may be there can be no doubt that 
large numbers were sold, went into actual use and, presumably, work- 
ed successfully. 

The Andrews device cornes nearer than Banfield to a complète antici- 
pation of the claims as the invention was understood by counsel, experts 
and court when the patent vi'as hère in the former suit. It is no longer 
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possible to sày that Parramore was "the first to design a complète dé- 
tachable device which sustained both stockings from a single existing 
point of support on the corset." Andrews describes and shows pre- 
cisely such a device and though it does not appear that it sustained two 
stockings, that it is capable of doing so does not admit of doubt. The 
exhibits and the photographs of the supporter in actual use demonstrate 
this. Several witnesses who actuâlly wo're the Andrews device testified 
that there was no différence betwéen it and the Parramore supporter in 
efficiency and comfort. Other witnesses for the complainant testified 
tiîat the Andrews supporter did not operate successfully; that it was un- 
comfortable, ephemeral and clumsy. This situation is not unusual in 
patent causes. The défendant undertook to prove that the Banfield and 
Andrews supporters were the embodimétlt of perfection ; the complain- 
ant that they were the embodiment of stupidity ; and, as generally hap- 
pens, both succeeded. The defects pointed out by the complainant's wit- 
nesses were of minor détails, which could be remedied by a moderate dis- 
play of common sensé on the part of the wearer. But be this as it may 
the witnesses on both sides substituted thèse supporters for the "Hook- 
ons," previously used, and wore them for 10 and 12 days and in the 
meantime their stockings were held up, their corsets kept in place and, 
presumably, their "straight fronts" preserved. 

It may be admitted that the Parramore device is more perfect in 
structure, possesses more "selling- points" and is more satisfactory in 
use than is the Andrews device, but that is not the question in issue. 
Many of thèse improvefnents were not new with Parramore and it is not 
pretended that he is entitled to them. The Andrews supporter shows 
ail the eletnents of the first claim including the hanger, though the lat- 
ter dififers in shape from that shown in Parramore's drawings, and the 
testimony cannot be disputed that the Andrews supporter is adapted to 
do, and does do, precisely what the patented device does, though in a less 
perfect and artistic manner. It may be that the Andrews device strictly 
speaking is not an anticipation, but we hâve no doubt that its addition 
to the proof so limits the fîeld of invention as to invalidate the daims in- 
volved for lack of patentability. 

We agrée with the conclusion reached by the Circuit Court of Ap- 
peals of the Seventh Circuit in the Stein Case, and are convinced that 
this court would hâve reached a similar conclusion in the Taylor Case 
had the records been the same. 

The decree of the Circuit Court is reversed with cbsts and the cause 
is remanded to the Circuit Court with directions to dismiss the bill. 

HOLT, District Judge, concurs in resuit. 
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MORRIN V. ROBERT WHITB ENGINEERING WORKS. 
(Circuit Court of Appeals, Second Circuit December 6, 1905.) 

1. Patents — Infeingement — Repaie oe Recoitstbuction. 

The Morrln patent, No. 463,307, for a steam generator covers an Inven- 
tion, the only novel and patentable feature of whlch Is the pecullar ogee 
shaped generating tubes, and the replaclng of ail of such tubes In an old 
generator constitutes a reconstruction, and not repairs, and Infringes the 
patent. 

2. Same — Steam Gebteeatoe — Replacement of Tubes bt Usée. 

The purchaser of a patented machine Is entltled to make necessary re- 
pairs, and to replace worn eut parts net separately patented so long as the 
Identity of the licensed machine is not destroyed, and such repairs may be 
made by himself or by any one employed by hlm. In case of a steam gen- 
erator having a number of tubes of pecullar shape, whlch constitute the 
only patentable feature of the structure, while a purchaser and user is not 
entltled to reconstruct ail of such tubes, he bas the right to replace one, 
which becomes burned out or otherwise inoperatlve wlthout inf ringement, 
and the limit of his right between thèse extrêmes is a question to be deter- 
mlned on the facts in each case under the above rule. 

Appeal from the Circuit Court of the United States for the Eastem 
District of New York. 

The opinion in the court below is reported in (0. C.) 138 Fed. 68, where the 
facts are fuUy stated, and ail of the leading authoritles collected. The validity 
of claim 2 of the Morrln patent in suit. No. 463,807, was sustained In Morrln v. 
Lawler (C. C.) 90 Fed. 285, and Morrin v. Edison Electric Co. (C. C.) 90 Fed. 
285, affirmed 99 Fed. 977, 40 C. C. A. 204. 

Frank Harvey Field and Thomas Ewing, Jr., for appellant. 
Henry M. Turk and Cliflford E. Dunn, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The validity of claim two of the Morrin 
patent No. 463,307 having been sustained by this court is no longer the 
subject of controversy. It is as followrs: 

"2. A steam generator having an upright generator-cyllnder provided wlth 
tiers of generating-tubes b, of loop-like form, said loop having a pear-shaped 
outllne when seen lu plan, and each loop having at one slde a lobe formed by 
the short out-curve at bx and the short in-curve at bxx, the planes of the loops 
in the tubes being set obliquely to the axis of the generator-cyllnder, substan- 
tially as set forth." 

We fully concur with the judge of the Circuit Court in holding that 
the tiers of generating tubes of the so-called "Ogee" form constitute the 
vital élément of the combination. It was this which made it patentable. 
In order to describe the invention intelligently it was necessary to show 
an upright generator cylinder as a support for the tubes, but the im- 
provement over the prior structures and the advantages resulting there- 
from are ail found in the new tube which permitted this arrangement in 
tiers as shown. Omit the tubes and nothing patentable remains. This 
being so, it follows as a necessary conclusion that the défendant in fur- 
nishing practically new sets of tubes for the Terre Haute company and 
for the American Manufacturing Company, was not merely making re- 
pairs, but was, in fact, furnishing a new boiler essentially reconstructed 
in ail of its novel features. This was infringement. 
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The work donc for Wurster & Co. in replacing four tiers of their 
boiler présents a more doubtful question, but as it is not an unf air infer- 
ence that the work would hâve been continued but for the injunction, 
we are not disposed to disturb the action of the Circuit Court in this par- 
ticular. If the decree had simply granted an injunction restraining the 
défendant from inf ringing the second claim of the Morrin patent by the 
répétition in the future of the âcts complained of in the past, there would 
be no difficulty in sustaining it. But the decree goes further, and pro- 
liibits the défendant not only from making, using and selling new ma- 
chines and reconstructing old ones, but also from "putting into practice, 
opération or use, steam generator tubes made according to and contain- 
ing the pear shape or ogee form, Hke or similar to those which the said 
défendant has heretofore made, Used or sold, or any steam generators or 
steam generating tubes containing or embodying the said invention 
* * * and from counterfeiting or imitating said invention and 
any part or parts thereof in any way whatsoever." 

It is thus manifest that the défendant is enjoined from making the 
tubes for any purpose whatever, and that the repair of a single tube is 
within the prohibition of the injunction. In this respect we think the de- 
cree is too broad and sweeping. The theory of the rule invoked by the 
complainant is that a patentée of a combination cannot be deprived of his 
gains and profits by the conversion of an old and defunct machine under 
the guise of repairs. If a new machine be needed the patentée is entitled 
to furnish it, but on the other hand, the purchaser of a patented machine 
is entitled to make necessary repairs and to replace worn out parts, not 
separately piatented, so long as the identity of the licensed machine is 
not destroyed. If this be lawful for the owner, it is equally so for the 
mechanic who is employed to do the work; the latter cannot be held as 
an infringer for making repairs which the former has an undoubted 
right to make. 

It appears from the record that single tubes frequently are burned out 
and require replacement. To hold that the owner of a steamship or nio- 
tor car, employing the Morrin generator, can not hâve his boiler repaired 
by the substitutio'n of new tubes for those thus rendered useless without 
subjecting the mechanic who makes the substitution to the charge of in- 
fringement will be contrary to the trend of authority upon this subject. 
It was not seriously disputed at the argument that the repair of a single 
tube would not infringe the claim. It is equally clear that replacing the 
entire séries is an infringement. Between thèse two extrêmes lies a de- 
batable ground, the précise limits of which cannot be determined in ad- 
vance. Whether the bounds of legitimate repair hâve been exceeded 
must be determined upon the facts of each case as it is presented. The 
mère fact that the patentée is able and willing to replace the injured part 
and make the repair is not alone sufficient to vest in him a monopoly 
of this work. If the purchaser sees fit to make necessary repairs him- 
self, or émploys others for that purpose, he has a right to do so, even 
though it be shown that he has theretofore been guilty of infringement. 
The commission of an unlawful act in the past does not warrant the pro- 
hibition of lawful acts in the future. 

The necessity for repairs and the right to make them is recognized in 
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the catalogue published by the Clonbrock Company, complainant's for- 
mer licensee, where it is stated that thèse repairs can be readily done by a 
good mechanic and that : 

"The necessary tools to make any repairs are an ordinary expander tool, 
laammer and cape-chisel, and a tackle for removing any upper seetional casing 
above the furnace." 

The right is also recognized, inferentially, at least, in the court below, 
where the learned judge, referring to the work done on the Wurstur 
boiler, says: 

"The supply was not for an emergency. It ii5 not as if a tube or a few tubes 
had broken, and In an exigency the purchaser applied to a local mechanic to 
supply them." 

The difficulty with the présent decree is that the défendant is re- 
strained from doing precisely this work — supplying a broken tube in an 
emergency. We think work of this character may be lawfully done by 
the défendant, notwithstanding the fact that it is equipped to do the 
work speedily and efficient! y, and notwithstanding the fact that in the 
pa.st the work may hâve gone beyond the Hmits of justifiable repair. 
The défendant should not be molested if it keeps within proper limits 
in the future. 

The decree should be modified to confonn with thèse views and, as so 
modified, should be affirmed, but without costs in this court. 



BR.IDLEY V. ECOLES. 
(Circuit Court of Appeals, Second Circuit February 8, 1906.) 

No. 169. 

1. Patents-Inventios — Use of Old Device in Différent Combination. 

The use of a bail and soeket joint to accomplish the same purpose 
for which it had previously been used in the same art, in a différent but 
old combination, does not constitute invention. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, §§27-32.] 

2. Same — Thill Coupling. 

The Bradley patent, No. 485,856, for a thill coupling, Is void for lack 
of patentable novelty. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This is an appeal from a decree (138 Fed. 910) for the coniplainant in a 
suit for the infringement of letters patent No. 485,850, granted November 
8, 1892, to Ohristopher C. Bradley. for "thill coupling," and error is as- 
signed of the correetness of the finding of the validity of the patent by the 
court beiow. 

W. A. Megrath, for appellant. 
H. P. Denison, for appellee. 

Before WALLACE, L\CO:.!CIZ, and TOWNSEND, Circuit 
Judges. 
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PER CURIAM. The patent, so far as it concerns the litigated 
claims, is for an improvement upon the thill coupling device of the 
patent to Wm. H. Hannan, granted July 14, 1891, and reissued August 
16, 1893, which consists in substituting a bail and soçket joint in place 
of the straight bearing joint between the draft-eye and the thill-iron 
of that patent. The joint of the Hannan patent consisted of a cylindrical 
coupling-pin embraced by. a corresponding recess in the draft-eye as 
the bearing surface; the coupling-pin having coUars to prevent its 
longitudinal movement in the draft-eye. In place of this joint the 
patent in suit has what is termed a wrist or knuckle, spherical in form, 
and which is embraced by a spherical recess in the draft-eye at îts 
bearing surface; in other words, it has the ordinary bail and socket. 
The advantage of the bail and socket coupling over the straight bearing 
coupling is that it allows freer latéral play, permitting the thill to rock 
freely in any direction on the draft-eye, and to adjust itself within cer- 
tain limits without binding or cramping. There is also an advantage 
in dispensing with the coUars of the coupling-pin, as thereby strain 
and rattle are relieved. Doubtless the change introduced practical ad- 
vantages into the device of the Hannan patent. We are unable to dis- 
cover, however, that the substitution involved invention. Ail that was 
required was to remove the Hannan coupling-pin and replace it with 
the bail, and recess the draft-eye so as to afford the corresponding bear- 
ing surface, to effect the substitution of a coupling device which was 
well known in the prior art, and which had long been employed as the 
joint ip thill coupling devices. The prior patents for thill couplings to 
Rice, to Bennett, to Kinney, to Bradley, to Smith, to St. John, to Lee 
and Ostrander, to Henwood, to Dresser, and others to which it is 
unnecessary to refer, show varions adaptations of the bail and socket 
joint to thill couplings, and disclose that its advantages over a straight 
bearing coupling, as permitting freer latéral movement, had been rec- 
ognized and had been utilized by those conversant with the art. When 
transferred to the Hannan device the bail and socket coupling did 
simply the same work which it had donc in the previous thill coupling 
devices, and did not in the least affect the mode of opération of the 
other parts of the device. Its location in its new environment evinced 
merely good judgment, and the slight changes necessary for the suit- 
able adaptation of the associated parts evinced only ordinary mechanical 
skill. In short, the patentée invented no new device ; he used it for no 
new purpose ; he applied it to an old combination. Ail he did was to 
apply it to an old purpose in a différent, but old, combination. This 
does not rise to the dignjty of invention. Mast, Foos & Co. v. Stover 

tofg. Co., irr u. s. 493, 20 Sup. ct. 708, 44 l. Ed. 856. 

We cannot escape the conclusion that the claims in controversy are 
ifoid for want of patentable novelty. 

The decree is reversed, with costs, and with instructions to dismiss 
the bill of complaint. 
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UNITED STATES FASTENEU CO. T. BRADLET. 

(Circuit Court, S. D. New York. February 16, 1906. Rehearlng Denled 

June 5, 1006.) 

1, Patents — Validitt and Infuingement — Sepabable Buttons. 

The Pringle patent, No. 580,000, claim 1, for a separable button catch 
designed for use with a stud member to form a separable button or fas- 
tener, Is for an operattve devlce dlscloslng novelty and utility, and waa 
not antlclpated; also held Infrlnged by the device of the Bradley pat- 
ent. No. 735,655. 

2. JUDOMENT — ReS JUDICATA — DiSMISSAL WlTHOTIT HeABINO ON MeBITS. 

To constitute an adjudication of a cause of action whlch wlU bar a 
second suit thereon between the same parties, the judgment or decree 
must bave been rendered atter a trial or hearing on the merits, and it 
will not hâve such effect where It was a decree of dismissal In effect for 
failure to prosecute. 

[Ed. Note. — For cases In point, see vol. 30, Cent Dig. Judgment, §§ 
1028, 1040.] 

In Equity. Action to restrain alleged infringement of United 
States letters patent and for an accounting. Défendant allèges that 
complainant's patent is invalid, and pleads noninfringement and for- 
mer adjudication. 

Donald Campbell (Hillary C. Messimer, of counsel), for com- 
plainant. 
Joseph A. Arnold and James A. Carr, for défendant. 

RAY, District Judge. The patent in suit, for "separable button," 
No. 580,000, issued April 6, 1897, application filed September 8, 1888, 
was granteJ on application of Eugène Pringle, assignor to Madison 
D. Shipman and Charles E. Bradt, and contains six claims, only one 
of which is in question. The complainant is now the owner of the 
patent. The claim in question reads as follows : 

"(1) A separable button-catch comprising an apertured washer and an 
eyelet havlng a shanli of less diameter than the aperture of the washer and 
having two enlargements securing It in the aperture of the washer and 
slitted lengthwlse through the shank and the enlargements, as and for the 
purpose set forth." 

The spécifications say: 

"My Invention relates to Improvements In the button-head and stud por- 
tions of separable buttons; and it consists in the devices and parts and com- 
binations of devices and parts hereinafter described, and speciflcally set 
forth in the claims. The objects of my Invention are, primarily, to provicie 
in a button-head member of a separable button a tubular elastic stud hold- 
ing or catching pièce whlch is loosely Leld witbin the central opening provided 
in a disk or pièce and provision for their attachment to the fabrlc, and, 
secondly, to provide spécifie means by which the improvements can be em- 
bodied in the button-head member and be secured to the fabrlc, and. fur- 
ther, to provide novel and economîcal means by whlch tlie stud member can 
be securely fastened to the fabrlc. • * • In the drawings, A is the 
elastic stud-catching pièce which is made with the tubular .body, a, and 
having flange, a' with its lower end. ïhis pièce has its wall slitted from 
top to bottom by slit, a2, so that the said wall can be expanded by internai pres- 
sure exerted against its inner surface, as by the pressure of the head of the 
Btud against the Interior of the slitted body, a. B Is the stud-catch hoidins- 
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pièce havîng the vertical flange, b, and horizontal flange, bJ, and a central open- 
ing, b2, of laijMi? diameter than the outer diameter o( the body, a, of the 
stud-catchirig pièce, À. The stud-catching pièce, A, is passed through opening, 
b2, of pièce, B, preferably from its lowei* side, and bas tts opposite aiid un- 
âanged end portion turned down ail around on the upper edge of the vertical 
flange, b, as shown in Fig. 1, so as to form with the body, a, of the stud- 
catch, A, and upper flange, a^, as indlcated by dotted Unes in Fig. 7. When 
this upper end portion of the stud-catch, A, is turned on the upper edge of 
flange, b, of pièce, B, the stud-catch will be held in the opening, b'', or pièce, 
B, with the body, a, of the former out of contact vrlth the vertical flange, b, 
of the latter, so that the said stud-catch can be readily expanded in its diam- 
eter by the head of the stud when passing through the same. In Fig. 32 this 
stud-catch, A, is shown to be held in place in the catch-holding pièce, B, when 
the latter is dlsconnectéd from the' other adjuncts. In Figs. 34 and 3ô is 
shown a thieker pièce, B, of métal, operating as a substitute for the pièce, 
B, (having flange, b), whlch obviâtes the use of the flangô, b. 

The stud is thus described: 

"I is the stud, which stud is made with the shell or hollow form, and with 
the bulb form of head, i, as shown In Figs. 1 and 4, and is provided with 
a base-flange, ii. The head, i, of this stnd is slightly larger than the bore of 
the stud-catch, A, so that when passing through the latter it will expand the 
slitted wall, a, of the same." 

The connection of the button-head portion vsrith the stud portion is 
described as follows : 

"When tbe button-head portion of this separable button Is to be connected 
with the stud portion of the same, the head, 1, of the stud will be pressed up 
into the bore of the elastic stud-catch. A, when the latter will be expanded 
by the force of the pressure of the former against the slitted wall, a, of the 
latter, and when the head of the stud has passed through said pièce, A, it 
will securely hold with the upper side of the same and thereby unité the two 
portions of the fabric together. A pull of the stud away from the button- 
head will Wlthdraw the latter," 

A separable button such as is mentioned in the patent in suit is a 
fastener, the purpose of which is to temporarily secure together the 
two parts or flaps of a garment. The separable button complète con- 
sists of two principal portions; the stud portion attached to one flap 
and constructed with an enlarged or bulbous head> and the socket poi- 
tion attached to the other flap of the garment so constructed as to catch 
or engage with the bulbous head of the stud. This socket portion or stud 
catching portion is formed with a central aperture through which the 
bulbous head of the stud portion passes when the two are engaged or 
disengaged. The one being attached to the one flap and the other 
to the other flap, when the bulbous head of the stud is pressed 
through the stud-catching portion, the two flaps of the garment are 
held together until it is désirable to disengage them. The disengage- 
ment is accomplished by pulling the bulbous head of the stud portion 
from the stud catching portion-. To attach them together the head 
of the stud is pressed in to the stud-catching part, and to disengage 
them it is pulled out therefrom. To make this opération possible and 
effective in the patent in suit, the stud-catching portion is provided 
with a device capable of being resiliently expanded and contracted. 
It is expanded by the pushing in of the bulbous head of the stud or 
by pulling it out. It contracts automatically because of the nature 
of the métal of which it is composed. There are mechanisms or con- 
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trivances of this description where the resiliency is provided in tiie 
bulbous head of the stud, but in the patent in suit this is provided 
in the stud-catching member. 

Claim 1 of the patent in issue hère relates to the means by which 
suitable resiliency is provided in the socket portion or stud-catching 
part of the device. In this socket portion or stud-catching device we 
hâve a disk or washer with a central opening or aperture, mentioned 
also as the stud-catch holding pièce, and at the edges of this central 
opening we hâve a vertical flange. The horizontal flange of the stud- 
catch holding pièce mentioned in the spécifications of the patent is 
the main body or portion of this disk or washer. Substantially this 
stud-catch holding pièce is a flat disk or washer with a central aper- 
ture or opening having about its entire circumference a vertical 
flange of suitable width. The other portion of this stud-catching or 
socket portion and which is called the elastic stud-catching pièce, con- 
sists of an eyelet or pièce in the form of an eyelet, which is thrust 
through the aperture of the washer or stud-catch holding pièce, and 
is there clinched in substantially the same manner that the common 
eyelet is clinched when papers or other substances are fastened to- 
gether by means of an eyelet and an eyelet fastener. When this is 
donc the resuit is two enlargements, one of the upper end of the eyelet 
and the other of the lower end thereof, one above and one below the 
aperture of the washer, and thèse enlargements retain the eyelet in 
its position in the central opening or aperture of the stud-catch hold- 
ing pièce. This eyelet has a lesser diameter than that of the aperture 
in the disk or washer, so that it is capable of being expanded without 
serjously affecting the disk, washer, or stud-catch holding pièce. The 
vertical flange of the stud-catch holding pièce is necessary when th». 
disk or washer is thin, because then essential to the proper holding 
and maintenance in position of the eyelet. This flange is not neces- 
sary when the disk or washer is of substantially the same thickness 
as the length of the eyelet. The resiliency of the eyelet or stud-catch- 
ing pièce is provided in the following manner: It has its wall slit- 
ted from top to bottom, and the resuit is that the wall of this elastic 
stud-catching pièce is expanded by the internai pressure againSt its 
inner surface when the bulbous head of the stud is pressed inward 
or is pulled outwardly. This eyelet or stud-catching pièce being of 
elastic material and prevented from expanding too much by the edges 
of the opening or aperture in the disk or washer so as to break it, it 
résumes its normal position the moment the bulbous head of the 
stud has passed through either when pressed inwardly or pulled out- 
wardly. The washer or disk or stud-catch holding pièce is not slit- 
ted and does not expand or contract. In the construction of the 
patent, when the upper end portion of the stud-catch is turned out- 
wardly on the upper edge of the vertical flange of the disk, washer, 
or stud-catch holding pièce, the stud-catch will be held in position 
and out of contract with the flange to such an extent that the stud- 
catch is readily expanded in its diameter by the bulbous head of the 
stud when passing through. It appears from the file wrapper that 
the application for this patent was a long time in the Patent Office. 
Claim 1 was for "a separable button catch consisting of a perforated 
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washer and a slitted eyelet having two enlargements adapted to se- 
cure it in the aperture of the washer substantially as and for the pur- 
pose set forth." It îs obvions that this claim is not claim 1 of the 
patent as finally allowed. There is a différence between a perforated 
washer and an apertured washer. There is a différence between a 
slitted eyelet and an eyelet having a shank of less diameter than the 
aperture of the washer; the eyelet being slitted lengthwise through 
the shank and the enlargements thereof. 

The défendant contends that in claim 1 of the patent in suit only 
two éléments are specified, viz., the apertured washer and the eye- 
let, slitted lengthwise; that the relation between the eyelet and washer 
is specified, but that neither the claim nor the spécifications suggest 
even that thèse éléments constitute a complète socket member for a 
separable button or a garment fastener. It is contended that the 
drawings and spécifications show six éléments, some of which are 
used to fasten the socket member, to the garment, and that the spéci- 
fication treats the manner of attaching this member to the garment 
as the primary object of the invention. The défendant contends that 
therefore, if the claim in suit is interpreted to cover broadly the aper- 
tured washer with a slitted eyelet mounted therein, it is for an in- 
complète combination and an inoperative device. The défendant also 
contends that if this claim is construed to include means for fasten- 
ing the washer, including the slitted eyelet mounted therein, to the 
garment, then the defendant's device, alleged to infringe, cannot be 
brought within the scope of the claim. It is also contended that, 
giving claim 1 either construction, it is anticipated. 

It is true that the drawings show and the spécifications describe, 
not only the socket portion or stud-catching portion, but distinct means 
for attaching or fastening same to the garment. Thèse means, or 
this fastening device, are, however described in other claims of the 
patent, 2 and 3, in combination with the device of claim 1. Claim 
2 reads: 

"A button head comprising a slitted eyelet, an apertured washer to which 
the eyelet is secured, a fastening eyelet connected thereto passed through the 
material and elenched to a cap or shell, substantially as described." 

The spécifications explicitly state that the invention relates to im- 
provements in the button-head and stud portions of separable but- 
tons, and that the primary objects of the invention are to provide, not 
a button-head member, but in a button-head member of a separable 
button "a tubular elastic stud holding or catching pièce which is loose- 
ly held within the central opening provided in a disk or pièce and 
provision for their attachment to the fabric, and, secondly, to pro- 
vide Spécifie means by which the improvements can be embodied in 
the button-head member and be secured to the fabric, and further to 
provide novel and economical means by which the stud member 
can be securely fastened to the fabric." It would seem clear that, 
first, we deal with and hâve mentioned the stud-catching portion de- 
scribed in claim 1 ; and, second, we havé the spécifie means for embody- 
ing this stud-catching portion in the button head and the spécifie means 
for attaching the whole or both to the fabric as described in claims 2 
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and 3. Thèse spécifie means for attachment form some of the clé- 
ments of distinct claims. Then we hâve the stud portion, stud with 
bulbous head, etc., mentioned in claims 4, 5, and 6. 

This separable button catch, claim 1, is clearly distinct from the 
spécifie means for attaching same to the garment described in claims 
2 and 3. It is a complète and perfect device in and of itself, for the 
purpose described, and is operative if it may be attached to the fabric 
or garment. On mère inspection it is évident that means for attach- 
ing it to the fabric are not, necessarily, those referred to in claims 
2 and 3 and described in the spécifications, the use of which would do 
away with needle and thread, but needle and thread, by the use of 
which this socket portion, or stud-catching portion, may be securely 
and expeditiously and economically attached to the garment. It may 
be attached by the common needle and thread, not the proper subject 
of a claim in a patent, or by the novel device described in the patent. I 
do not think it was necessary to specify in the spécifications "needle 
and thread" as means or "provision" for their attachment to the gar- 
ment, or to say that this stud-catching portion might be attached to the 
garment by the seamstress or housewife by using a needle and thread 
for the purpose. I think we may properly read into claim 1 means 
or provision for attaching the device to the garment or fabric. 

From the time the claim for this patent in suit was filed to the 
time it was allowed many changes were made therein, and at every 
stage the prior art in ail its aspects was thoroughly examined and ex- 
haustively considered. The entire prior art so far as pertinent was 
cited. Thèse facts appear from the file wrapper. May 20, 1896, 
claim 1 had assumed this reading: 

"(1) A separable button catch consisting of a perforated washer and an 
eyelet havlng two enlargeménts adapted to secure It In the aperture of the 
washer, substantially as and for the purpose set forth." 

January 15, 1896, the word "an," before _"eyelet," was erased, and 
the words "a slitted" substituted in place thereof. June 30, 1896, the 
claim was rejected, and the examiner said: 

"It Is not belleved that claims 1 and 2 set forth anything patentable orer 
the références of record, Involvlng, as they do, nothlng more than a spUt eyelet 
set in a washer plate. It Is thought that the références fully antlclpate said 
construction." 

On appeal, involving claims 1 and 2, the examiners said, August 17, 
1896 : 

"Pringle's patent No. 429,177 meets both claims as they are drawn. The 
contention that thèse claims cover only two éléments constituting the complète 
button, while in the mentioned patent there are also other éléments constitut- 
ing a cover for the post, and that therefore the claims are not met, cannot 
prevail. The omission of the cover, thereby losing its function, does not 
make of the remainder a new invention. It Is the same thlng, whether used 
with or wlthout the cover. The followlfig claim expresses the structural 
différence between the patented and the appealed article: 'A separable 
button catch, comprising an apertured washer and an eyelet havlng a shank 
of less diameter than the aperture of the washer, and havlng two enlarge- 
ménts securing it in the aperture of the washer and slitted lengtbwise 
through the shank and the enlargeménts, as and for the purpose set forth.' 
This is a novel catch. It is superiuv to that of the patent for the reason that 
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the -so-slltted eyelet bas for a given normal diameter a greater range of ex- 
pansion and resiliency. There results a grasp of the eyelet doser to the 
shank of the bail, with a more flrm hold under the bail, making a stronger 
fastening. The change, though small, constitutes, we think, a material im- 
provement The above claim we regard as expressing the improyement, and 
as allowable. We recommend its Insertion and allowance." 

Claim 1 was changed or amended accordingly, and allowed. Its 
allowance wàs not the resuit of haste, or inadvertance, or ignorance 
of the prior art. The examinera deliberately hold that hère is inven- 
tion and that it is not anticipated. The défendant says : 

"As stated above, the washer and the split ring alone do not and can not 
eonstitute a 'button-catch' ; for, In the flrst place, they do not présent the- 
appearance of a button ; In the next place, In practical use, they are between 
the flaps of the glove, where'they are entirely concealed; and. In the third 
place, they alone are Incapable of constituting a complète socket member, 
but requlre some means for fastening them to the garment To construe 
claim 1, therefore, broadly for a washer and a split ring is to render the 
claim void for want of utllity, for an Inoperative device, and for an incom- 
plète eombination." 

This court cannot agrée with this contention. I assume that the 
"button catch" is designed to seize and hold the bulb-head of the stud. 
It is true that when this catch, or any button-catch device, is attached 
to one flap of a garment by some mechanical or métal means which in 
part protrudes through the garment and is fastened in some way on the 
outer side of the garment, and is thus exposed to view, it (this protrud- 
ing and exposed part) is covered or concealed, usually, by something 
resemblîng a button. But this concealing device is in no way essen- 
tiàl to the operativeness of the catch device. I see no point in the 
objection raised that the button catch is between the flaps of the glove 
or othër fâbric, as, for instance, the two parts of a lady's dress or 
cloak. If we would hâve an invisible apparatus, this is where they 
should be. 

The third alleged objection urged has been met by the statement 
that this button-catch member, composed of the washer and slitted 
eyelet fixed therein, may be attached to the garment by the apparatus 
described in the patent, or by needle and thread (and it is not at ail 
necessary that the stitches of thread go through the fabric) , or in other 
ways. The Mandrill patent, No. 374,609, dated December 13, 1887, 
and the Platt patent, No. 181,979, dated September 5, 1876, are urged 
as; anticipations of complainant's claim 1. 

In the Mandrill patent, glove fastener, the button-catch member,. 
is "a split expansible socket ring or annulus, the interior periphery 
of which is made smooth for the ready and free passage of the head 
of the post" (the bulbous head of the stud member), which socket 
ring is "made or formed of a single pièce of métal, preferably sheet 
métal. This ring is split or eut from its outer to its inner diameter, 
as at a, so as to, give or impart a yielding or spring action thereto. 
* * * This socket ring is provided with a tubular boss, B, which 
projects centrally from the rear side thereof, and this boss is pro- 
vided with a longitudinal slot, b!, which aligns, or coïncides with the 
slit in the ring or annulus that divides the latter, thereby imparting 
or insuring a yielding action to both the boss and socket ring. * * * 
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The upper end of the split hollow cylinder is forced or pressed for- 
ward by a suitable implement within the inner diameter of the socket 
ring and caused to fit the same very closely and snugly. To secure 
the socket ring to the glove on one side of the usual slit therein, the 
tubular boss is first passed through the glove at a suitable point and 
then clinched or headed down on the same, thereby clamping the ma- 
terial to the head or flange formed by clinching one end of the boss 
and the socket ring." It is readily seen that this is nothing more nor 
less, in substance, than a complète vertically slitted eyelet, formed of 
the socket ring and tubular boss forced into the same, inserted into 
the fabric and clinched down on each side of same. Every time the 
"headed post" of this patent, the stud or real button member, is in- 
serted or withdrawn into this expansible socket ring, or "button-catch" 
member, the fabric is correspondingly expanded, and, if résilient, it 
will also contract. In a little time, however, this repeated expansion 
of the fabric will leave the expansible socket loose in the fabric, when 
it will readily fall out. Hence a necessity for the apertured washer 
with the slitted eyelet seated in the aperture. Again, in this (the 
Mandrill) patent, the button-catch member shows on both sides of 
the fabric, and shows an opening of the size of the opening in the 
socket ring and also the flange thereof formed by the clinching pro- 
cess. It is self-evident that this does not anticipate the claim of the 
patent in suit now in question. Hère we hâve the expansible eyelet 
(socket ring) within a central aperture of a washer which is attached 
upon one side of the fabric only and does not show at ail on the other 
side, and the expansion and contraction of this button-catch member 
in no way afïects the fabric to which the washer is attached. The 
same remarks apply to the Platt patent above referred to. Neither 
is an anticipation of the claim in suit. 

Clearly the prior patent to Pringle, No. éSQ,!??, of June 3, 1890, 
is not an anticipation. The improvement and the différence were 
pointed out by the examiners in the Patent Office in the language al- 
ready quoted. It must be held that the claim in suit is for an opera- 
tive device, and that it discloses novelty and utility, and was not antic- 
ipated. This court fuUy recognizes the authority of the cases cited 
to the eflfect that an invention is patentable only once, and that a 
patentée may hâve anticipated himself, and that limitations in a claim 
are binding on the patentée, and that the patentée is bound by either 
self-imposed limitations or those imposed as a condition of granting 
the patent. Ail this has become elementary in patent law. Clearly 
the invention was not abandoned. Through years the applicant clung 
to his claims and urged his application, with the consciousness of merit, 
perhaps, until finally successful in securing the allowance of a claim 
for what he had actually invented as an advance on the prior art. 
The fact that he met with opposition and rebuffs in the Patent Office 
does not argue that his alleged invention, when finally accurately 
defined, was without merit, but rather that great care and circum- 
spection was used to guard against "double patenting" or the grant of 
a patent for a device without merit. The careful considération given 
by the Patent Office gives strength to the presumption of validity. 
143 F.— 34 
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This brings us to the question of res adjudicata, or prior adjudica- 
tion, tvhich has: been urged at great length and with apparent con- 
fidence. The bîll allèges: 

"(10) And your orator further shows on Information aiid bellef that the 
eaid défendant prlor to the 4th day of August, 1903, had begun and con- 
tinued his aforesald Unlawful infringing acts; that on or about the last- 
mentioned date your orator brought Its bill In equlty in this court against 
the aforesaid Andrew J. Bradley, complalning that the défendant had in- 
fringed and threatened further Infrlngement of said le;tters patent 580,000, 
to vvhich bill the said défendant flied his answer on or about the 5th day of 
October, 1903, and issue was jolned by'the flliqg of replicatldn on or about 
the second day of November, 1903. 

"(11) That thereafter, and on or about the Ist day of November, 1904, 
without then, or at any prevlous time having consldered or passed upon the 
merits of the said cause, and no testlmony having been talien in said cause, 
uor the issues therein nor any such issues, this honorable court, by a deeree 
bearing the da,te last mentioned, dlsmlssed the bill of complalnt in the afore- 
said cause Upon the bill, answer, and repllcatlon therein, with costs, by an 
order in the following terms : 'This cause came on to be heard at this 
term; and thereupon, upon considération thereof, It was ordered, adjudged, 
and decreed that the bill of complalnt herein be dlsmlssed upon the bill, 
answer, and replication, with costs to be taxed.' " 

The défendant fully pleads this as res adjudicata. On the trial, 
or during the taking of proof, it was stipulated : 

"Fourth. Thàt the garment fasteners manufactùred by défendant and 
involved in this controversy are the saine as those invbived in a certain for- 
mer suit between the same parties ; that said former suit was flled in this 
court on or about the 4th day of August, 1903, and was determined by a de- 
eree on oi; about November 1, 1904, as set forth In the eleventh paragraph 
of the bill ot-complaint in the présent suit; and that défendant has kept up, 
slnce the said deeree of November 1, 19()4, both before and after the bringing 
of the présent suit, the same acts chargied by complalnant to be infrlnge- 
ment of Its .rights, namely; the maklng and marketing of garment fasten- 
ers like complalnant's Exhibits D and B herein. 

"Fifth. That during the pendency of said former suit complalnant was 
at liberiy t6 take testimony for several nlonths after the flling of replica- 
tion In said former suit, but that compiaibant's fallure to do so was in no 
wlse due to lack of funds.'' 

It is well settled that a deeree or judgment in a suit between cer- 
tain parties is a bar or estoppel to the prosecution of a second action 
upon the same claim or deniand between the same parties, or their 
privies, if rendered upon the merits. If not rendered on the merits, 
it is no bar or estoppel. In such ca.se such prior deeree or judgment 
is a finality as to such claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter 
which was ofïered and receiyed to sustain or defeat the claim or de- 
mand, but as to any other admissible matter whicl^ might hâve been 
ofïered for that purpose. But the judgment or deeree must hâve been 
rendered upon the merits. Cromwell v. County of Sac, 94 U. S. 35l, 
352, 24 L. Ed. 195; Hughes v. United States, 4 Wall. (U. S.) 232- 
237, 18 L. Ed. 303; Gould v. E. etc., R. R. Co., 91 Û. S. 532, 533, 534, 
23 L. Ed. 416; U. S. v. C. B. W. R. Co. (C. C.) 110 Fed. 864; Rus- 
sell V. Place; 94 U. S. 606, 24 L. Ed. 214; Clark v. Bernhard M. Co. 
(C. C.) 83 Fed. 339; Shaw v. Broadbent, 129 N, Y. 114-123, 29 N, 
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E. 238; Ward v. Boyce, 153 N. Y. 191, 201, 46 N. E. 180, 36 L. R. A. 
549 ; Foye v. Patch, 133 Mass. 105-110. The rule is well stated in 
Hughes V. United States, 4 Wall, at page 337 (18 L. Ed. 303), where 
it is said: 

"In order that a judgment may constltute a bar to another suit, It must 
be rendered In a proceeding betvveen the same parties or their privies, and 
the point of controversy must be tbe same in both cases, and must be deter- 
mined on its merits." 

In Shaw v. Broadbent, 129 N. Y., at page 123, and 39 N. E., at page 
340, the court said : 

"In order that a judgment should bave tlie effect clalmed, It Is not enough 
tliat the party produces a record showing a judicial détermination of the 
same question litigated in his favor, but It must also appear that it was ren- 
dered upon the merits, upon a material point," etc. 

The complainant hère expressly allèges that the decree entered in 
the former action between the parties was not entered upon the merits 
or after a trial or détermination of the case on the merits, but in effect 
for neglect to prosecute and take évidence and présent the case on 
the merits. This is, in effect, conceded by the défendant. The de- 
fendant now insists that the decree contains no réservation or state- 
ment that it is without préjudice to another action for the same cause. 
It is not necessary for this court to now détermine whether the com- 
plainant would hâve been permitted to put in évidence aliunde to 
show that the decree in question was not rendered on the merits, if 
objection had been made that the decree was final and conclusive and 
could not be added to or in any way varied or impeached in this suit ; 
that is, collaterally. No such objection was raised, and the allégation 
of the complaint was conceded to state the facts. The concession was 
not made subject to an objection that the évidence was incompétent 
and that the effect of the judgment or decree could not be varied, im- 
paired, or impeached in this action. The former action is not a bar 
to this. It appears affirmatively that it was not dismissed on the 
merits. 

We now come to the question of infringement. The alleged in- 
fringing device of the défendant is said to be made, and appears to be 
made, substantially in accordance with the claim and spécifications 
of letters patent No. 735,655, dated August 4, 1903, and granted to 
Andrew J. Bradley. The spécifications of that patent say: 

"My invention relates to garment fasteners, and has for its principal object 
to simplify and cheapen the construction and manufacture of garment 
fasteners." 

This patent has a single claim, which reads as follows; 

"A two-plece socket meniber for a garment fastener, consisting of a con- 
tinuons disk having its middle portion offset and an opening In said offset 
portion, the edge of said opening being turned back toward the plane of 
the disk, and a résilient spllt ring curled over the edge of said opening, 
whereby the edge of said opening limits the expansion of the ring and takes 
up strains in the plane of the ring, substantially as described." 

This claim describes the socket member or button-catch member 
only, and in construction and opération it differs from the button or 
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stud-catch part of daim 1 of complaînant's patent in two respects 
only. The socket member of the Bradley patent comprises a disk or 
' plate which is the same in every respect as the washer of the com- 
plaînant's patent, with the exception that the middie portion of this 
disk or washer is offset from the plane of the main portion of the 
disk ; that is, it is curved upwardly. This disk of the Bradley patent, 
the washer of complainant's patent, has a central aperture. In com- 
plainant's patent the hole in the center of the washer or disk is called 
an aperture, while in the Bradley. patent he says: "This middie offset 
portion has a hole in its center." About the outer edges of this disk or 
plate of the Bradley patent, washer of complainant's patent, Bradley 
has holes eut or punched through which to pass the needle and thread 
in sewing it to the garment. I hâve now described the only différence 
between the disk or plate of the Bradley patent and the washer of 
complainant's patent. There is no invention in thèse changes. To make 
them, if necessary or useful, would occur to any skilled mechanic. In 
fact, this court will take judicial notice of the fact that washers of this 
shape hâve been common and in use for varions purposes for a quar- 
ter of a century. The same is true of the washer of complainant's 
patent. The specliic^tions of the Bradley patent proceed to say: 

"In this liole [speaking of the hole in the disk or plate] Is arrangea a 
split ring, 8, of résilient sheet métal. Thèse two pièces — ^namely, the disk 
and the split ring — constitute the entire socket member." 

That is, the socket member, or stud-catch member, or button-catch 
member, whatever we call it, consists of the disk, or, what is the same 
thing, the washer, and the split ring ; the split ring of the Bradley pat- 
ent being placed in the opening of the disk. As shown in the draw- 
ings and spécifications of the Bradley patent, this split ring is noth- 
ing more nor less than the slitted eyelet of complainant's patent. The 
Bradley patent continues: 

"In order to mount this ring, 8, In proper position, the edge of the open- 
ing in the offset portion, 6, ofthe disk, 5, is bent toward the plane of the 
disk. The main body of the split ring, 8, is in substantially the same plane 
as the disk, 5 ; but the inner edge of sald ring is curled or bent outwardly and 
backwardly, so as to constitute a tubular thimble around the inclined inner 
edge of the opening, 7, in the offset portion. The ring Is thus flrmly mounted 
on the disk in position to allow it to enlarge and contract its Opening. By 
reason of the manner in which the split ring is curled around the edge of 
the hole in the disk, the expansion of the ring is limited by its coming in con- 
tact with the edge of said opening, whereby the split ring is protected 
against undue enlargement, and ail strains in the direction of the plane of 
the disk are transferred from the ring to the disk itself. The normal slze 
of the opening In the ring is slightly less than the diameter of the head, 3, 
of the stud. The socket member is provided with holes, 1, 1, whereby it niay 
be sewed on the garment Aside from the hole, 7, for the split ring, and 
the holes, 1, 1, for the thread, the disk is continuous ; that is, it has no ra- 
dial slit thereln." 

By the words "the edge of the opening in the offset portion, 6, o^ 
the disk, 5," which edge is bent toward the plane of the disk, it is in- 
tended to say that that portion of the disk or plate around the central 
hole or opening therein is bent upwardly and backwardly toward the 
plane of the disk, This makes a flange, which is also found in com- 
plainant's patent and has aiready been described as forming a part 



UNITED STATES FASTENEB CO. V. BEADLET. 533 

thereof when the washer is of thin métal. The curling or bending of 
the inner edge of the ring outwardly and backwardly is nothing more 
nor less than the bending outwardly and backwardly towards the 
plane of the washer of the upper and lower edges of an eyelet, when 
donc by a proper instrument to fasten it in paper or other material. 
This split ring, when in position, is the slitted eyelet in position of 
the complainant's patent. This device described in the claim of the 
Bradley patent is the same as the device described in claim 1 of com- 
plainant's patent. Each consists of two éléments, a washer, or disk, 
or plate, and a split ring, or slitted eyelet. In each case the disk, or 
plate, or washer has a central opening, and in this is fixed in each case 
the split ring or slitted eyelet, as the case may be. The différences are 
wholly in the shape of the washer or disk, and the fact that complain- 
ant's has no hoîes near the circumference of the washer. The opéra- 
tion of the two devices is the same. The Bradley patent speaks of 
and describes a stud member, and the spécifications of the Bradley 
patent say: 

"The stud member, A, being sewed on one portion of the garment, and the 
soeket member, B, on another portion, are interloclied by merely pressing 
the stud-head, 3, liito the opening of the split ring or thimble, 8. This open- 
ing is enlarged by the pressure sufflciently to let the head pass therethrough, 
whereupon the resiliency of said split ring or thimble contracts Its opening 
and causes sald ring or thimble to interloek wlth the head." 

In short, when the bulbous head of the stud member has been pushed 
through the split ring seated in the opening of the disk, the split ring 
or slitted eyelet springs back into position and shuts down behind the 
head of the stud member. This is the interlocking described. In 
both the Bradley patent and the complainant's patent this stud-catch 
member, or soeket member, for a garment fastener, consists of two 
portions, and both complainant's and defendant's may be attached to 
one flap of the garment on the proper side thereof by needle and 
thread, and will not show on the other side of this flap of the gar- 
ment. Either can be attached to the garment by some other device, 
but such additional device is not necessary to make this stud-catch 
or button-catch member operative. The defendant's device copies in 
ail material respects the complainant's device. There is a change of 
form, but not of principle, and the same means are used to accomplish 
the same purpose. We hâve the same éléments in the same combina- 
tion, used for the same purpose and producing the same resuit. The 
change in form given to the Bradley disk, or plate, or washer, does 
not differentiate it from the complainant's claim 1 of his patent, so as 
to avoid infringement. In point of fact the défendant and his experts 
substantially admit infringement. 

The complainant is entitled to the usual decree for an injunction 
and an accounting. 



534 148 FEDERAL REPORTEE. 



THOMSON-HOTJSTON ELBCTRlC CO. v. ILLINOIS TELEPHONE CONST. 

CO. et al. 

(Circuit Court, N. D. IlUnols, E. D. February 26, 1906.) 

No. 28,041. 

1. Patents — Eni;cT of Expiration — Combination Containino Patented 

Elément. 

On the expiration of a patent for a combination, the use of such com- 
bination becomes free to the publie, notwlthstandlng the fact that it 
contalns as one of Its éléments a device covered by another patent to the 
same patentée whlch has not explred. 

2. Same — Suit roa Infbingement — Estoppel. 

The seller of a machine Intended to be used In connectloa wlth a device 
covered by a patent owned by him, and whlch is Inoperative without 
such device, impliedly grants the rlght to the purchaser to use It, and is 
èstopped to malntaln a suit to enjoin such use as an infringement of 
the patent. 

3. Same — Pbeliminaey Injunction — Conductor Switch fob Em:cteic Rail- 

WATS. 

A motion for a prellmlnary Injunction to restraln Infringement of the 
Vàn Depoele patent. No. 424,695, for a conductor switch for eleetric 
rallways, by the use of the device of the explred patent No. 393,278 to 
the same patentée, denled. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Betts, Sheffield & Betts and Rector & Hibben, for complainant. 
Thomas F. Sheridan and Nathaniel C. Sears, for défendants. 

KOHLSAAT, Circuit Judge. This cause is based upon infringe- 
ment of patent No. 424,695, issued to Charles J. Van Depoele April 
1, 1890, for an improvement in suspénded switch and traveling con- 
tact for eleetric railways, and is now before the court upon a motion 
for a preliminary injunction. The claims involved in the proceeding 
are those numbe'red 3, 4, 11, 19, 20, 23, 25, 26, and 27, which read 
as follows: 

"(3) The combination, wlth an overhead wlre for receiving an underneath 
contact, of a switch plate attached to the wire in about the same horizontal 
plane as the wire. 

"(4) The combination of a traek havlng swltches, an overhead conductor 
above the track and havlng swltches, and a car on the track provlded wlth a 
eontact-carrylng arm arranged to engage the conductor at a point in rear of 
the front wheels of the car." 

"(11) The combination, wlth an overhead llne-wire, of a grooved contact 
device pressed agalnst the wire and receiving the wire between the flanges 
of the groove, and a guiding switch-plate connected to the wire agalnst which 
the said flanges bear in passing from one Une to another." 

"(19) In an eleetric raiiway, the combination, with brànching overhead 
conductors, of an upwardly-pressed contact-arm carrying a grooved wheel 
embracing the conductor, and a switch-plate at the brànching point adapted 
to receive the tlps of the wheel-flanges, and provided with depending ribs, 
between which the wheel is free to move laterally to engage with one of the 
branch conductors. 

"(20) In an eleetric raiiway, the combination, wlth an overhead switch 
plate having depending ribs, but open at its extremities, of main and branch 
conductors extending from its two extremities, respectively, a vehicle, au 
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upwardly-pressed contact-arih attached to the vehicle and tending to move 
laterally therewith, and a track-switch for the vehicle located so as to opéra te 
in advance of the conductor-switcù." 

"(23) The combination, with branching overhead conductors, of a vehicle 
having a lateraily-swinging contact-arm pressed upward to engage the con- 
ductors, and a switch-plate at the branching point having depending sides, but 
open at its extremities, the interior width of the plate between the sldes 
Jbeing greater than the thiclmess of the contact-wheel, whereby the wheel 
is free to move laterally vcith relation to the main conductor and engage one 
of the branching conductors." 

"(25) In a branching electric railway, the combination of a track-switch, 
an overhead conductor-svvitch, and a vehicle having a rearwardly-extendlng 
contact-arm, whereby the track-switch will operate in advance of the con- 
ductor-switch. 

"(26) In a branching electric railway, the combination, with a vehicle, 
of a track-switch, an overhead conductor-switch, and a contact-arm extending 
upward from the vehicle to the conductor, and so located relatively to the 
length of the vehicle and the two switches that the latéral movement of the 
vehicle will give a eorresponding movement of the contact device on the 
conductor-switch. 

"(27) In a branching electric railway, the combination, with a vehicle, of 
a traclc-switch, a contact device consipting of a trailing spring-pressed arm 
having a grooved contact-piece embracing the conductor and guided thereby, 
the sald arm being joined to the car and tending to move laterally therewith, 
and an overhead conductor-switch adapted to engage the contact-piece and 
whereby the extremity of the arm is flexibly guided from main to branch 
conductor." 

In substance it will be seen that the patent involves an overhead 
conductor in connection with a Switch-plate, substantially in the same 
plane, made to receive an underneath contact with a trolley arm and 
having depending guides or flanges to direct the trolley wheel into 
the desired branch of the switch. In connection with this switch- 
plate, the claims call variously for necessary operating éléments, such 
as surface tracks, switch tracks, a spring pressed and freely jointed 
trolley pôle contacting from below with the overhead switch some 
appréciable distance behind the forward wheels of the vehicle, so that 
it may be directed by the movement of the car into the proper branch 
of the switch, a car or other vehicle moving upon the tracks, and a 
grooved contact pièce or wheel on the arm or pôle. The only fea- 
ture of the patent deemed necessary to be considered hère is the 
switch, which seems to me to be of a primary character, mainly in 
the fact that it leaves the trolley wheel free to respond to the actuat- 
ing movements of the car communicated through the trolley arm. 
In adjusting the conducting wire to the switch, there was discovered- 
a slight perpendicular jog. The wheel, traveling upon its fîanges, 
would necessarily spring up somewhat as it left the open ends of the 
switch and again contacted with the wire. To improve upon the 
device of the patent in suit in this and other respects, and while the 
patent of this suit was pending in the Patent Office (delayed without 
the fault of complainant's grantor, it is claimed), complainant ap- 
plied for, and received on November 20, 1888, patent No. 393,378 
for what he terms certain new and useful improvements in switches 
for overhead conductors. This patent covers six claims, only claims 
2 and 3 of which are set up in défense in defendant's brief. They 
read as foUows; 
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"(2) A switch for electrlc conduetors, comprising a contact plate or 
surface, ribs or arms attachée! to sald plate and separate at their inner ex- 
tremities to allow a contact device to pass from one to the otlier betvveen 
them in contact with the plate, and electrical conduetors secured to the ribs 
or arms, substantlally as described. 

"(3) A switch for eleetric conduetors, comprising a contact plate or sur- 
face, rjbs or arms electrically connected therewith, and conduetors secured to 
the ribs or arms and arranged to permit the passage of a contact wheel froai 
one to the other across the spaee between said conduetors bridged by the 
plate or surface, substantlally as described." 

The device of thèse daims differs from that of the patent in suit 
in placing ribs or raised track pièces against the under face of the 
switch along which the grooved trolley wheel may travel with cer- 
tainty. Thèse ribs are shaped to fit the wheel grooye, hâve elec- 
trical connection with the conductor, and are so adjusted as to re- 
ceive the wheel in the same plane as that which it occupies with réf- 
érence to the conductor. The ribs terminate before reaching the cen- 
tral portion of the switch plate, leaving the wheel free to move along 
the under side of the switch plate to the proper branch track. This 
device amounts to a substantial improvement upon the patent in suit 
and does not fall within the rule against double patenting. It does, 
however, appropriate the patent in suit bodily, so far as necessary for 
the new combination. Why any one prosecuting an interférence with 
regard to the patent in suit so vigorously as to succeed in de- 
laying its issue for four years should allow this improvement patent 
to go out without an attempt to protect his rights may well cast some 
doubt upon the warlike spirit of the contestants. It is the device 
used by the défendants. 

On February 5, 1889, and while the patent in suit was yet in in- 
terférence, as it is asserted, in the Patent Office, complainant's grantor 
was granted another alleged improvement patent for an improvement 
in overhead switches, No. 397,451. The 11 claims of this patent diflfer 
from patent No. 393,278, in that they call for a conductor connected 
with the upper portion of the switch box — that is, on top of it — and 
outwardly flaring openings between the flanges at the extremities of 
the box. Claim 1 provides for a "contracted portion" in one or more 
of the compartments of the switch box "adjacent to its extremity." 
Claims 2 and 3 thereof sufficiently set out the substance of the patent 
and read as follows: 

"(2) A switching device for electrlc railways, consisting of an open-bottom 
metalllc box or frame secured to and depending from the under slde of a 
suspended conductor and formed with two or more branching compartment» 
leading therethrough, the extremities of such compartments flaring outward- 
ly toward the conductor to form latéral guides and inwardly to facUitate 
the passage of the contact device, substantlally as described. 

"(3) A switçhlng device for electrlc railways, comprising an open-bottom 
box, conduetors connected to the upper portion of the box, and a guide rib 
or ribs Connecting the extremity or extremities of the switch-box with the 
conductor, substantlally as described." 

Patent No. 393,278, expired November 20, 1905, and prior to the 
commencement of this suit. Patent No. 397,451 expired the 5th day 
of this month (February, 1906). The patent in suit will not expire 
until April 1, 1907. The application for the issue of the last-named 
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patent was originally filed on March 13, 1887, and on division had 
this application was filed October 23, 1888. The application for patent 
No. 393,278 was filed August 22, 1888, and that for patent No. 397,- 
451 on November 12, 1888. 

The suit is brought to restrain the défendants from using a de- 
vice covered by a patent which had expired at the time of the filing 
of the bill, and is based upon the proposition that, while the patent 
as a whole had gone to the public, yet, inasmuch as it required the use 
■of the patent in suit as one of its éléments, the combination could not be 
appropriated by the public until the expiration of the patent in suit 
without infringing the latter; thus in effect claiming that complain- 
ant has the right to the exclusive benefit of the improvement patent 
for a term of 20^ years instead of 17. The patent in suit has been 
sustained in several apparently well litigated suits. Thomson-Hous- 
ton Electric Co. v. Elmira & H. Ry. Co., 71 Fed. 396, 18 C. C. A. 
145 ; Same v. Ohio Brass Co., 80 Fed. 713, 26 C. C. A. 107. 

For a défense to this application, défendants set up: (1) Expired 
■patent No. 393,278 aforesaid; (3) expired patent No. 397,451 afore- 
said; (3) that complainant is estopped from claiming the relief sought, 
because it had sold défendant locomotives which required the alleged 
infringing device to make them operative. 

The claim of défendants that the above-named two patents contain 
ail the éléments of the patent in suit and are in substance identical 
therewith cannot be sustained. As above stated, patent No. 397,451, 
taking the drawings and spécifications into considération, attempts 
to improve upon the device of patent No. 393,278. It assumes to ada 
to the latter a feature which appears in the drawings of both the 
patent in suit and No. 393,378, to wit, the "contracted portion adja- 
cent to its [the switch's] extremity." It would take any one's in- 
genuity to discover any différence in this respect between the draw- 
ings of ail three of thèse patents. There is a slight différence in the 
manner in which the contact with the conductors is obtained, for 
which no advantage is claimed or is conceivable. It is not, however, 
deemed necessary to détermine now the validity of patent No. 397,451. 
It may be invalid, but it does not in term or substance lay any founda- 
tion for the défense of double patenting in this proceeding. 

For the first time in the history of the litigation of thèse overhead 
switch patents, there is before the court the fact that one of the 
patents involving the use of the invention of the patent in suit as an 
élément has expired. No case is produced to the court in which 
the effect of that fact upon the question hère involved has been mate- 
rial. Nor hâve I been able to find any such case. That it has not been 
raised and settled before now in litigation growing out of the intri- 
cacies of some half a million patents is surprising. In the case of 
Thomson-Houston Electric Co. v. Ohio Brass Co., supra, the Circuit 
Court of Appeals for the Sixth Circuit treats the subject academic- 
ally, and cornes to the conclusion that, although the improvement 
patent has expired, yet, inasmuch as the primary patent constituting 
one of the éléments of the improvement patent has not expired, the 
expired combination patent, as a combination, does not go to the 
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public, but îs still under the control of the primary patent untîl the 
îatter expires. The case turned upon other points, and this dictum 
of the court was delivered hy way of argument. Clause 8 of section 
8 of article 1 of the Constitution gives to Congress the power "to pro- 
mpte the progress of science and useful arts, by securing, for limited 
limes, to autliors and inventors, the exclusive right to their respective 
writings and discoveries." Pursuant to the foregoing, Congress, 
in section 4884, Rev. St. [U. S. Comp. St. 1901, p. 3381] authorized 
the grant of a patent for the term of 17 years. By section 4888, Rev. 
St. [U. S. Comp. St. 1901, p. 3383], the applicant is required to 
give such an exact description of the matter sought to be patented 
as will enable "any person skilled in the art or science to which it ap- 
pertains or with which it is most nearly connected to make, construct, 
compound and use" it. An inventer has no natural right to a mo- 
nopoly in the use of his invention once it is made public. His right 
rests whoUy upon the provision of the Constitution and statutes above 
set out. The instant the statute ceases to be operative with regard to 
the patent, the right of the public intervenes. This right of the pub- 
lic is a natural right, suspended for 17 vears by virtue of the statute. 
In U. S. V. American Bell Téléphone CÔ., 167 U. S. 224, 17 Sup. Ct. 
809, 42 L. Ed. 144, Justice Brewer, speaking for the court, says: 

"Ail that the patent law requires is that when a patent expires the in- 
vention coyered by that patent shall be free to every one, and not that the 
public has the right to the use of any other invention, the patent for whicb 
has not expired, and which adds to the utillty and advantage of the instru- 
ment made as the resuit of the combined Inventions." 

Neither the statute nor the Suprême Court makes any exception 
covering the case of a combination patent which has for one of its 
éléments the device of a patent not yet expired. If the device used 
by défendants herein, being that of an expired patent, is not now 
free to be used by the public af ter complainant has had 17 years' 
monopoly of it, then what interest had the public in that patent? 
If the right of the public to a disclosed invention is a natural right, 
how can a statutory limitation upon that right be extended by im- 
plication? When complainant took out this improvement patent, 
the patentée was required to disclose specifically ail matters necessary 
to enable those skilled in the art to produce and enjoy the device. 
This statutory requirement must be read into the patent. What a 
farce to say that the public is entitled to ail this, but must not avail 
itself of the knowledge! If the use of the device of the expired 
patent constitutes the appropriation of the whole of the patent in 
suit— that is, if ail of its possible uses are involved — then there arises 
a case of double patenting. 

In Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 732, 33 C. C. A. 
255, the Circuit Court of Appeals for the Sixth Circuit says: 

"If, therefore, the Huss patent for his fabrlc as a separate invention can 
stand, the public would infringe it If, after his tire patent shall expire, they 
undertake to practice the invention claimed in the tire patent, and which 
necessarily Involved the use of his fabric. In other words, the monopoly of 
the flrst patent would be prolonged until the later patent shall expire. We 
think there is no escape from the conclusion that both patents now In suit 
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are void, and for a llke reason. One cannot lavvfully hâve two patents for 
one invention. When once the invention lias been used as the considération of 
a grant, its value for that purpose Is spent, and there is nothing in it on 
which a second grant can be supported. And this rule holds good, thougli 
the scope of the patents may be différent" 

The facts of this case do net seem to me to warrant this assumption. 
When complainant launched the improvement patent, he sent eut 
upon a 17-year cruise ail the rights he had in his main patent in suit 
hère as applied to that particular combination. It is within the rights 
of an inventer to dole eut his inventions in piecemeal. There is no 
limit to the number of modifications for v^rhich he may secure patents, 
provided they amount to separate inventions. But, when he has done 
so, he subjects to the limitation of the 17-year clause so much of 
his basic patent as is involved in that combination. The patent thus 
obtained is a unit. The parts are merged in the whole. This prin- 
ciple is net new. The Circuit Court of Appeals for this circuit use 
the following language in the case of Victor Talking Machine Co. v. 
The Pair, 123 Ked. 424. 61 G. C. A. 58: 

"Within his domain the patentée Is czar. The people must take the inven- 
tion on the terms he dictâtes or let it alone for 17 years. * * * within the 
field of making, it has never been doubted, so far as we are aware, that he 
may subdivide as he pleases and offer to sell or leave in the most fanciful 
parcels on the harshest terms." 

To the same efïect is Button Fastener Co. v. Eurêka Specialty 
Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728. 

Thèse cases arise upon contracta made with purchasers or li- 
censees, limiting the use by the purchaser; but I see no reason, on 
principle, why they should not apply to a division of the possible 
combination uses to which the patent may be put. I am unable, on 
principle, to see at this time why the device of patent No. 39-3,278, 
together with ail of its éléments kept in the exact combination of 
that patent, should not be deemed public property at the date of its 
expiration. Even were it otherwise, the facts of this case présent 
a question" of équitable estoppel which, for the purposes of this hear- 
ing, make it the duty of the court to deny the motion for a prelimi- 
nary injunction. It appears that complainant sold or caused to be 
sold to défendants a number of electric locomotives, which are inoper- 
ative in the absence of the switch hère involved. It is also in évi- 
dence that défendants hâve made purchases of similar locomo- 
tives of other make, and are using the switch in connection with the 
latter as well as the former. This would seem to be the ground of com- 
plaint. No exception was taken to the use of the switch while com- 
plainant's engines only were used. It has been frequently held that 
any one granting a thing, impliedly grants that also without which the 
thing expressly granted cannot be used. Pomfret v. Recroft, 1 Saun- 
ders, 331 ; Steam Stone Cutter Co. v. Shortsleeves, Fed. Cas. No. 
13,334, 22 Fed. Cas. 1168, and cases cited; Edison Electric Eight Co. 
V. Peninsular Light & Power Co., 101 Fed. 831, 43 C. C. A. 479; 
Montross v. Mabie (C. C.) 30 Fed. 334. Upon such a state of facts, 
the court would not be justified in granting such summary relief 
as now prayed for. 
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It appears that défendants are solvent and able to respond în 
damages, and that they hâve in hand large contracts and business in- 
terests, as well as government transactions, -which would ail be tied 
up by grantihg the preliminary injunction, a situation which is not 
necessary at this time and one not warranted on the facts. The mo- 
tion for a preliminary injunction is denied. 



AMERICAN BRAKE SHOE & FOUNDRY CO. V. RAILWAT MATERIALS 

CO. et al. 

SAMB V. WESTERN IRON & STEEL CO. et al. 

(Circuit Court, N. D. Illinois, B. D. Febniary 26, 1906.)J 

Nos. 26,629, 26,630. 

1. Patents — Invention — Adaptation or Devicb to New Abt. 

The strengthening of iron castings by the Insertion of wrought tron 
bars or rods In the process of maklng belongs in the casting or foundry 
art, and not in the art in which the particular casting may be used, and 
the employment of the devlce in casting bralce shoes, after its use for 
the same purpose in casting sleigh runners, annealing boxes and other 
articles dld not constltute Its transfer and adaptation to a new art, nor 
involve Invention. 

2. Same — Castino Bbaee Seoes. 

The Herron patent, No. 423,998, for a brake shoe havlng wrought iron 
bars Imbedded in the casting for the purpose of strengthening it ia void 
for lack of Invention, in view of the prior casting art 

In Equity. On final hearing. 

Thomas F. Sheridan, for complainant. 
William O. Belt, for défendants. 

KOHLSAAT, Circuit Judge. The bills în thèse cases ask similar 
relief, and by agreement of the parties, the proofs taken are to be 
consideréd by the court in both cases. Complainant brings suit to 
restrain the respective défendants from infringing claim 2 of patent 
No. 423,998, granted to Charles Herron on March 25, 1890, for an 
improvement in brake shoes, and for other relief. The claim in suit 
reads as foUows: 

"2. In a brake shoe, the shoe A, havlng blocks, B, of steel set In its face 
below the surface, and the strips, C, of wrought iron, substantially as 
shown and described, and for the purpose speclfied." 

Complainant's counsel at page 31 pf their brief say: 

. "The last élément of the claim Is 'the strips, C, of wrought Iron sub- 
stantially as shown and described.' This élément Is Intended to cover 
strips of wrought iron imbedded in the body of the brake shoe, or, more 
properly speaking, east therein immediately behind the inserts for the pur- 
pose of strengthening the entîre mass. Thèse strips are placed In such posi- 
tion that any stress or strains which tend to break the shoe transversely 
wUl exert a puUing strain on them, and a crushing strain on the body of 
the shoe, thus applylng the wrought Iron of the one and the cast iron of the 
other to the exact force they are best adapted to stand. In this last élé- 
ment aud its arrangement rests the novelty of applicant's Invention, and In 
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combining this élément with those that hâve beretofore been considered 
rests the patentee's claims to invention." 

And at page 32, they further say: 

"It is also well linown in this art that wrought iron resists a pulling ten- 
sion better than east iron, but that cast iron withstands crushing strains 
Romewhat better than wrought iron ; hence Herron's conception lay, not in 
the tact that he imbedded wrought iron rods in a shoe — for this had been 
(lone by both Sargent and Curtlce, without obtalning any good results — 
but on a construction in which the longitudinal strips were imbedded in such 
a position that they formed what might be termed a 'trussed' shoe, that has 
for the last 15 years withstood the tremendous strains of: modem use. Did 
this amount to invention? Hère is the crus of the case." 

From the briefs and the state of the art as disclosed in the record, 
it is évident that the whole matter in controversy is found in the 
insertion and location of the wrought iron strips. The défenses are 
noninfringement, lack of invention, and other invalidity of the claim 
of the patent in suit. The spécification of the patent, so far as the 
sanie is pertinent to this inquiry, is as follows : 

"Strips or curved rods, C, of wrought iron are cast into the main body 
of the shoe for the purpose of strengthening the entire mass, it beiug iu 
such a position that any stress tending to brealt the shoe in cross section 
will exert a pulling tension on said strip, C, and a crushing strain on the 
body of the shoe, thus applying the wrought iron of the one and the cast iron 
of the other to the exact force it is best adapted to suecessfuily withstand. 
Thèse strips may be as many in number as desired. The heavier the work 
to be done the more intense is the strain to be overcome or guarded against 
and the more strength to be supplied by thèse strips, C." 

It appears from the record that the imbedding of métal rods or 
strips in a cast structure dates back to 1854 and includes numberless 
devices, such as annealing boxes, vises, skylight, and sash bars, bur- 
glar proof safes, sad irons, sleigh runners, armer plate, stove doors, 
etc. This was common foundry practice. Complainant's expert tes- 
tifies that: 

"Long before the application for the Herron patent, it was known and un- 
derstood that a gray iron casting could be strengthened by imbedding In it a 
rod or rods of wrought métal — the rod or rods being suitably supported in 
the mold during the pouring of the molten métal of the casting. This may 
be taken, then, to be one of the elementary mechanical expédients within 
the reach and at the disposai of any inventer working in any of the meehanic 
arts at the time of the Herron invention and for years before the Herron 
invention." 

Nor is any claim made that Herron was the first to .recognize the 
value of the tensile strength of wrought iron rods imbedded in a 
cast iron structure. Arnold calls attention to this quality in his 
patent No. 54,838, issued May 23, 18C6, for an "improved method of 
combining wrought iron with cast iron." And he mentions shafts, 
axles, car wheels, and railroad bars, as among the uses to which this 
compound can be applied. The Brown patent. No. 78,786, issued 
June 9, 1868, for an "improved process of combining wrought and 
cast métal," likewise refers to the use of wrought iron in a casting 
in order to make the tensile strength of the wrought iron available in 
aiding a cast iron structure to resist strains or concussions. In what 
complainant terms the brake shoe art, we find, among others, the 
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McConway reissué patent, No. 8,235, of May 38, 1878, showing a 
biake shoe reinforced by a malléable iron backpiece riveted to the cast 
iron shoe body; the PoUock patent. No. 410,989, granted September 
10, 1889; showing a perforated meta! or other plate cast in the shoe, 
and designed to hold rods in place during the process of casting; 
Curticp reissue patent of 1880 employing a wrought iron bar; Sar- 
gent's patent of 1887 for à composite brake shoe; a German publi- 
cation made in 1871, wherein George Meyer in an? article entitled 
"Report on the Expérience Gained from the Experiments Made on 
the Upper Silesian Railway with Cast Iron Brake Shoes," sets out 
a construction of brake shoe having a round or flat safety rod of 
wrought or malléable iron, ^ to 1 inch in width, riveted on the back 
of the brake shoe, and set in lugs provided at both ends of the shoe. 
The main purpose of this rod seems to hâve been to prevent part of 
the shoe from falling in case of fracture, and thus to prevent possible 
accidents. The strengthening feature of the rod, however, is also 
mentioned. 

It is thus apparent that so far as the insertion, broadly speaking, 
of a bar of wrought iron in a casting is concerned, it is neither new 
nor serves à new purpose. It is there for the purpose of strengthen- 
ing the cast métal brakeshoe and to hold the pièces together in the 
event the shoe breaks. Complainant urges that the employment of 
wrought iron rods prior to the patent in suit has been in nonanalogous 
arts; that the brake shoe art discloses no such use, and that to trans- 
fer a device from one art and adapt it to another involves invention. 
To transfèr the device bodily from the annealing box or sleigh run- 
ner, or any of the other patents in the prior art, in order that it may 
jierform the same duty in a brake shoe, does not constitute invention. 
The strengthening of métal castings by the insertion of wrought iron 
bars whether in annealing boxes, sleigh runners, or any other device 
requiring that resuit, is in the métal casting or foundry art. So far 
as the mère use of this kind of a casting is concerned, it consists 
only in the use of one casting of the prior art for another, to serve its 
old purpose. The case comes within the rule laid down by Judge 
Seaman in Indiana Novelty Mfg. Co. v. Crocker Chair Co. (C. C.) 90 
Fed, 488, and the same case on appeal, 103 Fed. 49G, 43 C. C. A. 287. 
Judge Grosscup, speaking for the Court of Appeals for this circuit 
in that case, says : 

"Marble has not Introduced Into the world a new article, or a new means 
of maklng an old article. He dld not coneeive the wooden bicycle rlm, or 
the deslrabllity of its having a strong, close joint. The rlm was already 
in existence, and the necessity for such a joint was already obvions; and, 
in the allied arts, the précise joint, in ail features of mechanlcal construction, 
was already at hand." 

The joint used by Marble on the bicycle rim was shown to hâve 
been previously used in the Davis chair and the archery bow. The 
court groups them ail with respect to the patent in suit in the "art 
of joinery." Moreover, it is not satisfactorily shown by the évidence 
presented that the casting gains anything in strength from the wrought 
iron bar or rod. There is a very great différence of opinion between 
the witnesses on this point. It is impossible for the court to say 
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with certainty what the effect is. The évidence shows with fair de- 
gree of assurance that the wrought iron bar tends to chill the molten 
métal of the casting, thereby freeing the one from the other. No- 
body seems to know what the resuit is, and the court cannot construct 
positive theory from shifting data. The hammer tests shown by com- 
plainant are not satisfactory, since the witness, who testifies in re- 
gard to them, aiso says that the test was somewhat unusual. It is 
hard to see that the résistance of a shoe to a sudden blow is an ac- 
curate measure of the tensile résistance of the shoe to the strain to 
vi'hich it is put in its contact with the wheel, and this différence in the 
character of the stress put upon the shoe detracts from the value of 
the experiment. What complainant says concerning the chilling and 
conséquent weakening efïect following the imbedding of cold inserts 
in the face of the shoe (page 33, complainant's brief) may well be 
true in regard to the chill attending the imbedding of the wrought 
iron strip. The record lacks évidence sufficient to justify the court 
in affirmatively finding that the casting is materially strengthened 
by the addition of the wrought iron strip or bar. However, whether 
it is or not, it is old and dépends entirely upon its transfer to brake 
shoes for its novel features. This does not constitute invention. 
While complainant's expert makes some point of the location of the 
bar immediately back of the inserts so that the strain is first upon 
the wrought iron, and not upon the cast iron, there is nothing in the 
claim or spécification to this efïect. It is difficult to see how the strip 
or rod could be imbedded in the casting of a composite shoe without 
occupying about the same position as that of both the brake shoes 
heie in question. 

\Vhatever of commercial success the shoe in suit has had, may 
perhaps be accounted for from the fact that the tendency of the shoe 
to break and throw out its broken parts is avoided by the wrought 
iron strip. This feature is shown in the prior art. Moreover, the 
record in this respect is equally unsatisfactory in supplying data upon 
which a finding of merit in the Herron shoe can be predicated. It 
appears that complainants are manufacturing 300 tons of brake shoes 
per day, and of this amount but 3 per cent, are Herron shoes The 
composite shoes of ail kinds, Herron included, used by the raiiroads 
are but a small per cent, of the total number of shoes used by the 
said raiiroads; the common cast iron shoe being still in almost gên- 
erai use. Clearly upon the record Herron does not belong to that 
class who performed tha last step — the step which turned unsuccessful 
devices into a final success. Noninfringement is urged by défendants. 
The différences between the shoe of the patent in suit and that of 
défendants are minor, and would not be allowed to defeat a meri- 
torious patent. Whether in the cases at bar thèse différences are 
sufficient to establish this défense need not be considered in view 
of the foregoing. 

The bills must be dismissed for want of equity. 
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KOERNER V. DEUTHER et al. 
(Circuit Court, W. D. New York. Fobruary 7, 1906.) 
No. 21. 

ï. Patents— Invention— Pbintees' Dbyinq Uacks. 

The Koerner patent, No. 302.7.3."), for drying rackg for llthographers 
and prlnters, while of narrow scope In view of the prior art, was not 
anticipated, und discloses patentable invention in its feature of so con- 
Btructing tbe trays or racks that they sllde upon and Interlock with each 
other to form a stack, and facllitatfe handling and moving. Also held 
Infrlnged. 

2. Same. 

The Koerner patent. No. 504,985, for a drylng rack for lithographie or 
prlnted sheets, which covers an Improvement on the devlce of the prier 
patent No. 392,735, to the same patentée, is void for lack of invention. 

In Equity. On final hearing. 

Macomber & Ellis, for complainant. 

Wetmore & Jenner (William A. Jenner and Oscar W. Jeffrey, of 
counsel), for défendants. 

HAZEL, District Judge. This action was brought to restrain the 
conjoint use and infringement of two letters patent. No. 393,735, 
dateçi November 13, 1888, and No. 504,985, dated September 12, 
1893. Both patents were issued to the complainant as inventor, and 
both relate to improvements in llthographers' and prlnters' drying 
racks. The object of the invention was to enable easy and conven- 
ient sliding and stacking of the racks or trays one upon the other, 
and to overcome certain difficulties in the drying instrumentalities of 
the prior art. The earlier patent will be considered first. The spéci- 
fication speaking of the prior art, says : 

"Thèse frames are usually stationary ; but if not, are necessarlly bulky, and 
therefore require considérable tlme and trouble In handling. The object 
of my Invention Is to overcome thèse and other troublesome features; and 
It consista of a rack or tray constructed in such a manner that a number 
of the same can be laid or slid one upon the other to form a stack having 
spaces between the racks for the accommodation of the prlnted sheets to ba 
dried." 

The single claim reads as follows: 

"An interchangeable paper rack or tray for llthographers' or prlnters' use, 
consisting, essentially, of a floor pièce or pièces having secured thereto on 
each slde a rail, each rail having an inner wall, a shelf, or recess above the 
Inner wall, a guard along the outside of the shelf or recess, and an outside 
groove below the guard adapted for sliding register with the guard of the 
rack placed beneath, ail arranged in a séries, as shown, to form a drjlng- 
stack for prlnted sheets, substantlally as descrlbed." 

The défenses are anticipation, want of patentable novelty, prior 
public use and sale for more than two years before filing application, 
and noninfringement. The défendants contend that the claim is 
limited to a rail or bar secured to each side of the floor pièces, such 
construction of the claim being precisely descriptive of varions kinds 
of drying trays and racks found in the prior art. A literal inter- 
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pretation of the language of the claim indicates, perhaps, that the 
floor pièces were to be provided with four rails instead of two parallel 
side rails firmly secured to the edges of floor pièces. In this par- 
ticular, the claîm probably is not free from criticism. The word 
"sides," however, does not always include the marginal parts of a 
surface, for the Century Dictionary says: 

"The Word side may be used either of ail the bounding surfaces of an ob- 
ject, as with certain prisms, crystals and geometrical figures, or as exclusive 
•of parts that may be called top, bottom, edge, or end, etc." 

According to this définition, the defendant's interprétation of the 
word sides is somewhat narrow and illiberal. It is a statutory rule 
that a patentée must define precisely what his invention is and his 
claims niust be construed consonant with the plain import of the 
language employed. White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 
30 ly. Ed. 303. But it frequently happens that resort must be had 
to the spécification for the purpose of finding out ail that the claim 
actually means. Some times features may be included in the claim 
which are not therein specifically alluded to for the express purpose 
of showing that the patented device is not inoperative. McCarty 
V. Lehigh Valley R. R. Co., 160 U. S. 110, 16 Sup. Ct. 240, 40 L. 
Ed. 358. And whenever a correct drawing of the spécifie device is 
attached to the spécification, the claims should in ail fairness be 
construed in connection therewith unless they are free from am- 
biguity or indefiniteness of expression. Robbins v. Aurora Watch 
Co. (C. C.) 43 Fed. 531. Référence to the spécification and drawings 
in this case neither enlarges the scope of the claim nor does it de- 
scribe a drying tray or rack différent from that conceived by the 
patentée. On the contrary, the spécification and drawings are help- 
ful in ascertaining what the patentée meant by the use of the words 
"on each side of a rail." Unquestionably, he meant to be imder- 
stood as claiming a drying tray or rack with two rails or bars on 
opposite sides secured to the edges of the floor pièces, and not on 
four sides thereof. Upon this point the spécification says: 

"EefeiTing to the drawings it will be seen that each rack or tray con- 
sists of the floor -pièces, aa, with open spaces, a, between them, and the 
side rails or strlps, bb, which are secured to the side edges of the floor- 
pieces, a, upon their top surfaces." 

Any other construction of the claim would manifestly defeat the 
object of the patent. In explanation of the mode of operating the 
rack the spécification says: 

"In opération one of thèse trays or racliS is placed upon the delivery table 
of the printing press, and the sheets, as printed, are automatically placed 
thereon by the fly of the press. When a sufBcient number has accumulated, 
the tray is taken away to malîe room for the next, and is placed upon a 
truek. as at e, Fig. 1. Upon this tray is placed or slld another, as clearly 
shown in Figs. 1 and 2, and so on until a stack has accumulated, as shown 
in Fig. 1. The printed sheets are left as just described until dry." 

The foregoing quotations read in connection with the claim indi- 
cate that the drying apparatus was specifically designed for the pur- 
pose of placing thereon printed or lithographed sheets by the fly 
of the press; that each rack has two rails or bars which are firmly 
143 F.— 35 
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affixed to opposite ends, or to the side edges of the floor pièces, 
thereby enàbhng sliding one rack on top ôf another. This was the 
essence of Ihe invention. To àccomplish the object of the patent, 
the rails are provided "with a guide grooyç and, guard adapted to 
CG-operate with corresporiding grooves and guards of other racks 
forming a stack/' The fàct that the spécification shows in détail 
the necessity of parallel rails to carry but the purpose of the inven- 
tion; i. e., the sliding of bne rack upon another to produce an inter- 
locking thereof, distinguisties this case from Roemer v. Neumann 
(C. C.) 26 Fed. 102, and Windle v. Parks & Woolson Mach. Co., 
134 Fed: S81, 67 C. C. A. 363, cited by counsel for défendant as 
sustentative of the proposition that the claim is being enlarged be- 
yond its scope. Racks for drying lithographie prints were con- 
cededly ôM, though the utility of the device in question is sufficiently 
established by the proof s. The tràde, apparently, was quick to ap- 
preciate the interchangeable sliding feature of the patent. This is 
shown by a letter written to complainant by Mr. Donaldson, a lithog- 
rapher, and afterward président of the American Lithographing 
Company (the real défendant, as claimed by complainant). The let- 
ter States that the invention in suit was an invaluable adjunct to the 
lithograph business and that by the use of the device the firm of 
Donaldson Bros., lithographers, were "enabled to dispense almost 
entirely with slip sheets to the great improvement of our work ; 
while thé loss by offset, fingermarks, dust, etc., has been reduced to 
a minifnurh." But it is contended that the , prior art discloses the 
principle of intérlocking the trays specifically set forth in the spéci- 
fication. It is true that some of the features of the patent in suit were 
old and familiar to the art, but in spite of the separate utilization 
of such éléments in other kindred devices the combination in suit 
is thought to perform a new and useful function. The proofs show 
that matched surfaces, rabbet joint, grooves, etc., which were used 
by the patentée in the construction of the tray or rack, and the rails 
to interlock one tray on another were old. Such éléments, however, 
were not hitherto combined in such a way as to produce a structure 
which was adapted to slide upon a similar structure to form a stack 
and to facilitate handling and removing from one place to another. 
Was it invention to do this? An examination of the patents and de- 
vices cited in anticipation shows that the claim of patentability stands 
on narrow ground. The Hildenbrand and Ottman racks concededly 
were adapted to receive the printed sheets from the Aies of the press, 
and to stack one rack above another; but in each the significant 
feature of sliding the racks securely in their places one above an- 
other and intérlocking them to prevent shifting or tilting was lack- 
ing. That such was the fact is supported by the testimony of the 
expert witnesses examinfed for the complainant, and by an inspection 
of the prior racks. The patent déclares that in the prior devices the 
sheets coming from the press were placed in cumbersome frames and 
boxes to dry. This, evidently, in view of the Hildenbrand and Ott- 
man racks, was not an accurate statement. The side rails in thèse 
devices were flat and the boards were nàiled between an upper and 
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lower strip or rail, which were not provided with grooves nor the 
interlocking feature, certainly, they did not suggest the combination 
in suit, nor did they make obvious that which is claimed therein. 

The patents of Ryder, No. 320,399, of McFarland, No. 210,362, of 
Strong, No. 361,379, and of Grier, No. 221,056, are relied on to an- 
ticipate the patent in suit. The Ryder patent is for a fruit dryer, and 
has side or end rails, or walls with ribs or grooves attached to floor 
pièces. The McFarland patent discloses a séries of fruit drying 
trays with rails secured to floor pièces at their side and end; the 
rails having a guide groove and guard. In the Strong patent is 
shown trays for drying fruit, which also hâve a wall or rail on 
each side to facilitate stacking the trays one above another. The 
Grier patent described a rectangular frame with side rails and an in- 
terlocking arrangement. Although side rails, as stated, and the Sys- 
tem of interlocking the trays one above another are shown in the 
above patents for fruit drying, the combination of the Koerner 
patent is essentially difïerentiated from them in that it produces a 
new resuit which enables continuai sliding and stacking the trays 
and interlocking them without lifting one on top of the other. This 
is accomplished by constructing the rack so as to keep the ends 
free and open, the side bars being secured to the edges of the floor 
pièces. If the side rails or bars surrounded the tray the sliding fea- 
ture manifestly would be impracticable. The Lutz jewelers' tray, 
upon which stress is laid by défendants, is also objectionable, on the 
ground that it has rails or rims on four sides of the floor pièces, and 
hence, was incapable of operating to produce the resuit of the 
patent in suit. The slight différences pointed out are important, 
and are shown by the évidence to bave resulted in a more useful 
adaptation to the needs of the trade. This précise method of sliding 
the racks has not been disclosed by the prior art and the complain- 
ant was the first to adopt such form of the tray or rack for the 
purpdse specified in the patent. The argument of nonpatentability 
is a plausible one, and why the slight altération herein described did 
not occur to others engaged in the lithograph art is not explained. 
However simple the altération, the fact is that no one perceived the 
advantages that would resuit by adapting the changed or altered 
form to the use designed by the patentée. That the complainant's 
apparatus is entitled to merit and a limited range of équivalents is 
shown by Mr. Donaldson's letter, to which attention has been di- 
rected, praising the efficiency of the racks. The Hildenbrand and 
Ottman devices were long and directly known to the lithographie art. 
The fruit drying racks and the Lutz tray closely approach the de- 
vice in question. In short, the prior art possessed ail the possibilities 
of the Koerner device, and yet lacking the sliding feature, no one 
seems to hâve thought of the advantages that were to be derived 
from a slight altération in that which was known and in use. As 
said in Loom Co. v. Higgins, 105 U, S. 580, 26 L. Ed. 1177: 

"But it is plain from the évidence, and from the very fact that it was not 
sooner adopted and used, that it did not, for years, occur in this llght to 
eren the most skillful persons. It may hâve been under their very eyes; 
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they niay also almost be said to hâve stumbled over It ; but they certainly 
faiied to see it, to estlmate its value, and to brlng It Into notice." 

The défendants contend that the patents relating to fruit dryers 
belong to the art, and in the examination which I hâve given the sub- 
ject-matter, I hâve regarded them as analogous. I am constrained, 
however, to hold that in principle the fîrst-known patent is ma- 
terially difîferent from the prier art. The altération in the frame 
or rail embodied a substantially différent method of opération to pro- 
duce a new resuit. As to prier public use. Evidence was given by 
the défendants to prove that prier to the year 1899, they had manu- 
factured and sold racks containing ail the éléments of the complain- 
ant's rack; such structures being used for drying lithographs after 
painting or varnishing them. Several witnesses, former employés 
of the défendants, testified positively that racks were manufactured 
by the défendants about twenty years ago, and models and sketches 
were produced on the trial from memory by the witnesses Deuther 
and Dykstra. No racks or models actually manufactured by de- 
fendants were produced; it being explained that a fire had de- 
stroyed them. It does net appear that Mr. Deuther ever applied for 
a patent, and ne witnesses were called to controvert the claim of prior 
public use. In the absence of a rack manufactured and used as 
claimed by the défendants I am net inclined te find as a fact that the 
patented structure lias been in prior public use. Upon this proposi- 
tion the burden of proef under the rule is on the défendants, and 
every reasonable doubt should be resolved against them. Coffin v. 
Ogden, 18 Wall. 120, 21 L. Ed. 831. In Deering v. Harvester 
Works, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153, the Suprême 
Court says: 

"Grantmg the witnesses to be of the hlghest character, and never so con- 
sclentious In their désire to tell only the truth, the possibility of theii- being 
mlstalsen as to the exact device used, which, though bearing a gênerai re- 
semblanee to the one patented, may dififer from it in the very particular which 
makes It patentable, is such as to render oral testimony peculiarly untrust- 
worthy ; particular ly so if the testimony be taken after the lapse of years 
from the tlme the alleged anticipating device was used." 

That the défendants hâve inf ringed the Koerner patent in ques- 
tion in view of the scope of the claims as herein indicated is not seri- 
ously controverted. The défendants' rack which infringes is pro- 
vided at the opposite ends of the floor pièces with bars or rails 
grooved on one side, together with a guard on its opposite side. The 
groeve and guard are arranged se as to enable forming a stack by 
sliding the racks one on top of the other. In addition to such fea- 
tures, the rails or bars hâve channels or recesses which serve to re- 
tain the slatted floor pièces. Other structural différences relate to 
the détails ; in fact, the said rack in form is similar to the complain- 
ant's latter adoption. To differentiate their structure the défendants 
hâve inverted the essential éléments of the rack of the complainant; 
but by suçh reversai they hâve retained the principle which, I think, 
removes the patent from the domain of the prier art. By équivalent 
means the défendants hâve attained the same resuit, and henCe, they 
(lannot escape the charge of infringement. Patent No. 504,985, re- 
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lating to the same subject as the first, is claimed to be an improve- 
ment. Much of what has been said of the first patent could ap- 
propriately be said of the latter. The spécification states that the ob- 
ject of the patentée was to provide a rail of increased rigidity and 
strength. The claim allowed by the Patent Office reads : 

"An interchangeable rack or tray for lithographers' or printers' use. con- 
sisting essentially of a floor pièce or pièces, liaving secured thereto on each 
side a rail, eacli rail having an inner wall, a shelf or rest above the inner 
wall, an outside groove adjacent to the shelf and opposite to the inner 
wall, a depending guard underneath the outside groove and projecting below 
the floor pièces adapted for sliding register with the outside groove of the 
rack placed beneath, and a recess above the depending guard forming a 
shelf for the réception of the end of the floor pièce, ail arranged in a séries 
as shown to form a dryiug stack for printed sheets, substantially as de- 
scribed." 

Upon examining the record, it will be observed that the floor pièces 
are inserted in a groove in the side rail or bars instead of being 
nailed to the underside thereof ; the side wails being inverted. The ap- 
plication was several times rejected by the Patent Office on the 
grounds that the device consisted in "nothing more than a slatted 
tray having a ledge on the upper side and retaining flange on the 
lower side," and that it "consists in merely reversing the end rails 
and attaching the transverse strip to a différent part of the same." 
Later, however, the application was allowed. Regarding the patent- 
ability of the second patent, Mr. Kimball, expert witness for the 
défendant, says : 

"The tray shown, and very minutely descrlbed in this patent, is comprise! 
of the same parts as the tray of the former patent, thèse being simply floor 
pièces with two matching side rails; the latter being mortised to the edges 
of the flooring. The disposition of the matching or interlocking éléments 
is one in which the upper rib or guard is on the inside, and the lower rib 
on the outside; that is to say, the relative positions of rib and groove with 
respect to the floor are reversed from the positions of thèse parts in the first 
Koerner patent." 

There is no novelty in channeling or recessing the rails and join- 
ing the floor pièces thereto. Peters v. Hanson, 139 U. S. 541. 9 Sup. 
Ct. 393, 33 L. Ed. 743. The inversion of the bars or rails together 
with such other altérations as are proven, was simply the application 
of old éléments without creating any new resuit, and, therefore, the 
second Koerner patent does not involve invention. Moreover, the 
principle of sliding one rack on top of another, as we hâve seen, is 
covered by the earlier patent. According to the spécification of the 
later, the improvement consists of the compactness of the rail, ''which 
can be more readily secured to the floor pie'ces." Such improvement, 
however, is thought to hâve been perfectly obvious to the ordinary 
skilled workman and the means to produce the change in form were 
within his knowledge. Doig v. Morgan Mach. Co., 133 Fed. 460, 
59 C. C. A. 616. As herein stated, the Koerner patent. No. 393,735, 
was infringed by the défendants, but as that patent has expired, only 
an accounting is decreed. 

The improvement patent discloses no invention and as to such 
patent the complaint is dismissed without costs to either party. 

So ordered. 
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BRISTOL OIL & GAS CO. v. BBACOM et al. 

(Circuit Court, N. D. West Virginia. March 18, 1905.) 

Patents — Suit foe Infbinobment — Pseuminaet Injunction. 

A prelimlnary Injunction should not be granted to restraln Infrlngement 
of a patent whlch bas not been adjudlcated, where the proofs leave the 
question of its validity In doubt, especlally when It appears that défend- 
ants are flnancially responslble. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dlg. Patents, § 474.] 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Charles B. Johnson and George M. Hofïheimer, for complainant. 
Davis & Davis, for défendants. 

GOFF, Circuit Judge. The Bristol Oil & Gas Company, claim- 
ing to be the assignée in and for the county of Flarrison, state of 
West Virginia, of patent No. 601,389, issued by the United States 
to Justin I. Williams, for "improvement in automatic lampblack ma- 
chines," brings this suit against the défendants, alleging infringe- 
ment by them, and praying an accounting, and a decree for damages. 
The défendants John W. Brown and Buena W. Brown, in their sep- 
arate answers, deny infringement and disclaim any interest in the 
subject-matter of the controversy. The défendant Johnson W. Bea- 
com, in his answer, dénies infringement, questions complainant's title, 
contro verts the validity of the patent, and raises certain statu tory 
défenses. Pending the suit, prior to the taking of proof, the com- 
plainant submits a motion for a preliminary injunction, and this I 
am now to dispose of. 

Complainant does not claim that the validity of the patent in suit 
bas ever been established by the adjudication of any court, but in- 
sists that there has been public acquiescence. The validity of the 
patent is not now to be detçrmined, but I am to decree whether, in 
order to protect the rights of the complainant in advance of a decree 
upon the merits, the preliminary writ of injunction should issue. A 
large number of ex parte affidavits hâve been filed by the parties 
hereto, conflicting in character and unsatisfactory as proof. The 
parties making tihem should be examined as witnesses, their testi- 
mony should be taken in due and regular manner, and, when cross- 
examined, their dépositions should be submitted to the court. Thèse 
affidavits disclose a conflict that the court cannot now dispose of, and, 
pending the existence of the doubt caused thereby, an injunction that 
may possibly work great damage to the défendants should not issue, 
especially in this case, in which I think it appears that défendants are 
iinancially responsible. 

The validity of the patent is not only assailed, but the insistence 
that prior patents disclose that the patented design was old and 
known prior to the date of complainant's patent is not without testi- 
mony to sustain it, and, so far as the question of asquiescence is con- 
cerned, I am of opinion that, as it is now presented, it does not raise 
the presumption of validity. 
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Without intimating an opinion concerning the complainant's rights, 
or the défendants' liability for infringement, the prehminary injunction 
asked for is refused. 



ELECTRIC VEHICLB CO. et al. v. BARNBT, 
(Circuit Court, S. D. New York. January 27, 1906.) 

CODRTS — CONFLICTING JUBISDIOTION — PATENTS — SUIT FOB INFEINGEMENT — 
GROUNDS FOB Stat. 

The pendency of a suit for infringement of a patent Is not ground 
for staying a second suit in anotlier circuit against a différent défendant 
for infringement by a différent machine. 

On Motion for Stay. 

Niles & Johnson, for the motion. 

S. R. Betts and Wm. A. Redding, opposed. 

LACOMBE, Circuit Tudge. This is a motion to restrain the pros- 
ecution of this suit, which is brought for alleged infringement of 
the Selden patent in the use of a foreign-made machine (a "Mer- 
cedes") imported by défendant for his ovvn use. The ground of ap- 
phcation is that there is pending in some other circuit a suit for 
alleged infringement of the Selden patent brought against the manu- 
facturer, of the Ford Machine, and this court is asked to suspend the 
prosecution of this suit until after the Ford suit is determined. 

If défendant were using a Ford machine, or if he were asking to 
hâve prosecution suspended until the décision of some prior suit 
against a maker, seller, or a user of a Mercedes machine, the appli- 
cation would probably commend itself to the court; but there seems 
neither authority nor any sound reason for granting it under exist- 
ing circumstances. 



COURTIN, GOLDEN & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 4, 1906.) 

No. 3,808. 

1. CUSTOMS DUTIES — FBTJIT IN PAOKAGES AUXJWANCE FOB DeCAT. 

Tlie ruie that the duty on fruit should be assessed only on the Sound 
and merchantable portion, allowance being made for such as is ren- 
dered worthless, and unsalable through decay, held to apply to fruit m 
packages, even though the decayed portion Is not separated, but, after 
being removed for the purpose of estimating its quantity, Is replacrd in 
the package and sold with the good fruit. 

2. Same — Measueement — Allowance for Rotten Fbuit — Evidence. 

For the purpose of ascertaining the perceircuse of decay in importations 
of fruit, the importers opened at least one package in ten of the con- 
signments from each shipper ; and the pereeutage thus estlmated was 
assumed to prevail throughout the other packages, and was accepted by 
the bidders at the auetion sales held immediately on the dock. Held, 
that this method of averaging constituted a reasonably certain and suf- 
ficient mode of proof, and should be accepted by the customs officers as 
a proper basis for making allowance for the decayed fruit 
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On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the col- 
lector of customs at the port of New York. Note Stone v. Shallus 
(C. C. A.) lis Fed. 486. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The Board affirmed the décision of the 
coliector, who assessed, under Tariff Act July 24, 1897, c. 11, Sched- 
ule G. par. 366, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1651], a duty 
of one cent per pound on the entire importation, which consisted 
of oranges, lemons, and grape fruit. The importers claim to hâve 
satisfactorily shown that certain portions of the varions consign- 
ments covered by the invoice were absolutely decayed and worth- 
less, and were not, therefore, subject to any duty when they reached 
our shores, invoking the principle of Lawder v. Stone, 187 U. S 381, 
23 Sup. Ct. 79, 47 L. Ed. 178. The reasoning of the Board fails 
to persuade me. It is found in the opinion submitted in Rathbun's 
Case, G. A. 5,865, T. D. 25,843, which is made the basis of the action 
taken herein. It undertakes to distinguish that matter from the 
Lawder v. Stone décision in several ways: 

First. Because the portion of the pineapples found undutiable in 
the Lawder Case were "worthless slush, commercially valueless, con- 
demned under the sanitary régulations of the city of Baltimore, and 
dumped overboard," while in Rathbun's Case some of the fruit claimed 
to be undutiable "brought prices équivalent to the market price of 
Sound fruit." However that may hâve been in Rathbun's Case, the 
évidence in the matter before me shows clearly that the percentage of 
réduction claimed is based upon absolutely worthless stuff, and that, 
although it was sold in the packages with the good fruit, the amount 
which the packages brought at auction.was based upon the actuai 
percentage of thoroughly decaj'ed and commercially valueless mat- 
ter. 

Second. Because in the présent case the bad frilit was delivered 
from the vessel in packages with sound fruit, and after investigation 
as to the percentage thereof was placed back in the package and 
sold with the good fruit. I discover nô force in this point. Fruit 
which is so far decayed as to be absolutely unfit for commerce is 
no more the subject of duty, because it remains in close conjunction 
with admittedly good fruit, than if it were kept apart and condemned 
by health authorities. 

Third. Because "the importer bas failed to show with sufficient 
certainty and by satisfactory évidence the quantity of merchandise, 
if any, which was so destroyed as to become valueless," and that 
under the rule of the Lawder Case "the mère fact that goods were 
daniaged, so as to be merchantable to a less extent than sound fruit, 
should not * * * constitute a nonimportation." This latter sug- 
gestion seems to imply that in Rathbun's Case the individual oranges 
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were found to hâve been to some extent injured, but not absolutely 
worthless. There is no such testimony in this case. In the case be- 
fore us the importers arrived at the portion of the fruit which was 
entirely decayed in this way: The importation consisted of various 
consignments packed on the other side at différent times and by 
différent packers. From each consignment at least one package out 
of ten was opened and examine d, and the rotten fruit separated from 
the good. The percentage of loss in that package was assumed to 
prevail through ail the packages put up at the same time and by the 
same parties. This was done by tlie inspectors in charge of the 
auction sale, which took place at once on the dock, and the percentage 
of rot so fixed was accepted by the bidder in fixing a price upon the 
consignment. This plan is good enough for the government in get- 
ting at the contents of a number of packages of imported merchandise, 
and ought not to be unduly criticized by the " government when it is 
invoked by the importer. As to the certainty and sufïiciency of proof, 
it would seem that the importers hâve arrived at their averages in 
a reasonable way, and that the method adopted is as good as the one 
applied in the Lawder v. Stone Case. The citation of Hollender v. 
:Magone, 149 U. S. 586, 13 Sup. Ct. 933, 37 L. Ed. 860, is unper- 
.■^iiasive. 

The importers are entitled to hâve considered as nonimportations 
the percentages of rotten fruit indicated on the différent shipments, 
and the décision of the Board of General Appraisers is reversed. 



In re A. F. HARDIE & CO. 

(District Court, W. D. Texas, San Antonio Division. February 7, 1906.) 

No. 343. 

BiiLs AND Notes — Pabtnebship as Joint Makeb — Notice to Pubohaseb of 
Défenses. 

Pfomissory notes signed by a corporation first and by a partnership 
second as a joint maljer, impart notice on their face that the transaction 
was not one in the usual and ordinary course of borrowing money for part- 
nership purposes, and to bind the flrm It is Incumbent on a purchaser, al- 
though for value and before maturity, to prove either that the proceeds 
were used by the firm, or that ail of the partners either assented to the 
exécution of the notes or subsequently ratified the same. 

|Ed. Note.— For cases in point, see vol. 7, Cent. Dig. Bills and Notes, 
I 84tî.] 

In Bankruptcy. On certificate of référée. 

Keller & Keller and Terrell, Hopkins & Terrell, for trustée. 
Crawford & Crawford, for Union Nat. Bank. 

MAXEY, District Judge. The Union National Bank of Kansas 
City, on May 8, 1905, presented to the référée in bankruptcy for allow- 
ance against the baukrupt firm of A. F. Hardie & Co. 12 notes for 
the sum of $2,500 each. The claims were duly allowed. But after- 
wards, on motion of the trustée, tbey were disallowed and expunged 
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from the list î)f clâims. To the action of the référée the bank excepted 
and filed its pétition for review. The référée certifies to the court the 
following question: 

"Was the Union National Bank an innocent purchaser, wlthout notice, of 
the 12 notes attached to the daim?" 

The 12 notes, except as to the date of maturity, are in the following 
form: 
"$2500.00 Dallas, Texas, Febtuary 16, 1905. 

"April 10, 1905, after date we promise to pay to the order of Spence and 
Léonard Hardie, Twenty-flve Hundred Dollars, at Dallas, Texas, with inter- 
est from date until paid at six per cent per annum. If thls note Is not pald 
at maturity and is collected by suit or attorney, we further promise to pay 
ten per cent additlonal on principal and interest for attorney's fées. Value 
received. 

"Hardie Rose Co., 

"By A. F. Hardie, Près. 
"A. F. Hardie & Co., 
"A. F. Hardie. 
Indorsed : 

"Spence Hardie, 
"Léonard A. Hardie. 

"Pay Dnion National Bank, Kansas City, Mo., or order Swofford Bros., 
D. G. Co. By J. J. Swofford. Près." 

It is shown by the testimony that thèse notes were gotten up by A. 
F. Hardie and J. M. Hardie, and that either the Hardie-Rose Com- 
pany, a corporation of Dallas, Tex., or A. F. Hardie, personally, or J. 
M. Hardie, received the proceeds thereof, and that the firm of A. F. 
Hardie & Co., a partnership of San Antonio, Tex., and Max Kaliski, 
who was an active member thereof, and -who furnished a large part of 
the capital of the firm, received no benefit whatever therefrom and 
did not know of their exécution, and never consented to or ratified 
their exécution, and never heard of the existence of the notes until the 
day that A. F. Hardie & Co. failed, to wit, April 22, 1905, at which time 
J, M. Hardie told Max Kaliski of the transaction and urged the book- 
fceeper of the firm to enter the notes in their books, which the book- 
kfeeper refused to do. It wàs also clearly shown by the proof that the 
bank was a purchaser for value of the notes before maturity and had 
no notice of any infirmity in them except what was disclosed on their 
face. 

The question, raised by the pétition for review filed by the Uniou 
National Bank of Kansas City, has been considered with unusual care ; 
and a large number of authorities, including English and American 
text-books, encyclopedias, and judicial décisions, hâve been examined 
in the effort to reach a satisfactory conclusion. No décision directly 
in point has been found by the court nor bave the researches of coun- 
sel produced onç. The question, however, must be determined, and, 
although doùbtful of its correctness, the following conclusion is an- 
nounced. The name of the Hardie-Rose Company, appearing as the 
first joint maker on the face of the notes, with the partnership name of 
A. F. Hardie & Co. immediately following, imparted notice to third 
parties that the transaction was not one in the usual and ordinary 
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course of business of borrowing money for partnership purposes ; and 
in order to bind the firm of A. F. Hardie & Co., the loan not being 
intended for its benefit, it was incumbent on the bank, notwithstanding 
its purchase of the notes for value before maturity, to prove (1) that 
the money was used by the firm of A. F. Hardie & Co. ; or (2) that 
tlie protesting partner, Kaliski, either assented to the exécution of the 
notes or subsequently, expressly or by implication, ratified the act. See 
Bank v. Law et al., 127 Mass. 72 ; Lemoine v. Bank, Fed. Cas. No. 8,- 
240; Sherwood v. Snow, Foote & Co., 46 lowa, 481, 26 Am. Rep. 
155; Stall v. Catskill Bank, 18 Wend. 467; 1 Dan. Neg. Instruments 
(3d Ed.) § 365; 22 Am. & Eng. Enc. Law, pp. 144-146; Parsons on 
Part (4th Ed.) § 145. 

The proof being clear that the money was not borrowed for the 
benefit of the firm; that Kaliski knew nothing of the existence of the 
notes at the date of their negotiation ; and that he never, subsequently, 
expressly, or impliedly ratified the act, it follows that they are not bind- 
ing on the firm. 

The order of the référée, of October 26, A. D. 1906, expunging the 
notes of the bank from the list of claims against the estate of the 
bankrupts was therefore correct, and it is accordingly affirmed. 



PRESTON V. McNBIL LUMBER CO. 

(Circuit Court, M. D. Pennsylvanla. February 6, 1906.) 

No. 40. 

Removal of Causes— Poeeiqn Attachment— Sufficienot or Bond— Condi- 
tion FOB Spécial Bail. 

An undertaliing to dissolve a foreign attachment, under tlie law of 
Pennsylvania, must be an absolute one for the payment of the debt or 
damages recovered, and constitutes "spécial bail," within the ineanlng of 
the removal act (Act March 3, 1875, c. 137, § 3, 18 Stat 470 [U. S. Comp. 
St. 1901, p. 510]), which requlres a bond for the removal of a cause to be 
eondltloned for the entering of such bail when originally requislte; but, 
since a défendant is not required to enter such bail under the law of the 
State, but may at his option appear and contest the action, leaving the 
attachment in force, it Is not necessary that a removal bond In such case 
be so conditioned, partlcularly where an undertalcing to that effeet has 
been glven in the state court, which necessarily remains in fuU force and 
efCect in the fédéral court after the removal. 

On Motion to Remand to State Court. ; 

E. H. Owlett and D. W. Baldwin, for the motion. 
Vernon Cole, C. La Rue Munson, and Willard, Warren & Knapp, 
opposed. 

ARCHBALD, District Judge. This is a foreign attachment in as- 
sumpsit, originally brought in the common pleas of Tioga county, 
Pa., to recover a balance of $2,800 claimed to be due by the défend- 
ants, on a sale of timber; the property attached consisting of certain 
legs and lumber in the hands of the garnishee, and bail to dissolve 
being fixed by the plaintifï at $5,000. The action was brought Jan- 
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uâry 19, 1905, and the défendants appeared promptly on January 
23d, giving bail in the required amount on March 6th following. 
Nothing further was donc, however, until August 15th, wiien the 
plàintiff filed his statement of claim, and on September 3d, before the 
time for pleading thereto had expired, the défendants, being citizens 
of New York, and the plaintifif, a citizen ôf Pennsylvania, filed a pé- 
tition and bond to remove the case into this court. The bond was in 
$500 with a sufficient surety, and was conditioned that the défendants 
should enter and file copies of the record of the case on the first day 
of thé next session and "do such other appropriate acts as by the 
statutes of the United States are required in that behalf, upon the re- 
moval of a suit from a state court into the United States Circuit 
Court," and also to pay ail costs that niight be awarded by said court, 
if it should be held that the suit had been wrongfully or improperly 
removed. The acts of Congress upon the subject, in addition to what 
is so provided for in the bond, require that it shall be conditioned for 
the party's "appearing and entering spécial bail in such suit if spécial 
bail wasoriginally requisite therein." Act March 3, 1875, c. 137, § 
3, 18 Stat. 470; Act March 3, 1887, c. 873, § 1, 24 Stat. 552; Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 510] . 
This last provision having been omitted from the bond, a removal 
was resisted by the plaintifif, and the learned président of the common 
pleas, being of the opinion that the law had not been complied with, 
withheld his approval and dismissed the pétition. The défendants, 
however, contending that the steps taken to remove the case were 
sufficient, filed a copy of the record in this court, and, having obtained 
a récognition of their standing hère, a motion is now made by counsel 
for the plàintiff to remand the case to the common pleas. 

The sufficiency of the removal is not to be disposed of on the idea 
that bail to, dissolve is sifïiply in the nature of a forthcoming or de- 
livery bond. Whatever may be said of it in other jurisdictions, dé- 
pendent ùpoh local statutes (Ramsey v. Coolbaugh, 13 lowa, 164), 

■ that is nOt true of it hère, in which respect, as it may be observed in 
passiilg, it differs from thé tond to be given by the défendant in case 

'of a fraudulent attachment (Act March 17, 1869, § 3 [P. L. Pa. 9] ; 
Maitland Driving Park Association v. Fisk, 3 Lack. L,eg. N. [Pa.] 
210). The object of a foreign attachment is to compel an appearance 
fforn a nonresident défendant, who cannot otherwise be reached. Ac- 
cording to the statutes upon the subject in Pennsylvania, he may 
thereupon either appear and make défense to the action, in which case 
it proceeds as if begun by a stunmons, except that the attachment con- 
tinues to bind the property attached (Act June 13, 1836, § 64 [P. L, 
584] ) , or he may put in and perfect bail, which shall ' be bail abso- 
lute, by recognizance with sufficient sureties, in double the amount 
in Gontroversy, as nearly as may be ascertained, conditioned 
for the payment of the debt or damages, which mav be recovered with 
interest and costs (Act March 20, 1845,, § -2 [P.'L- 189]). As the 
law originally stood, however, this bail was bail to the action, in the 
sum demanded by the plàintiff or in such sum as the court upon cause 
of action shown should order, the plàintiff, as stated by Duncan, J., 
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in Fitch V. Ross, 4 Serg. & R. (Pa.) 557, being given the highest se- 
curity known to the law, security by the body ; or the défendant might 
make deposit in the manner provided in the case of an arrest upon a 
capias ad respondendum ; the action in either case proceeding after 
the dissolution the same as if it had been begun by such writ. Act 
June 13, 1836, § 62 (P. L,. 583). The bail which was so provided 
for, as it will be noted, was spécial bail or the customary deposit in 
lieu of it, and its character in this respect is not changea. Hailman 
V. Wilson, 1 Clark (Pa.) 189. The security now required is an un- 
dertaking by the défendant and his sureties, by recognizance, by 
which, in considération of the release of the property attached, they 
become responsible to the plaintiflf for the amount which may be there- 
after recovered. Borden v. American Surety Co., 159 Pa. 465, 28 Atl. 
.301. In form as well as in nature this is bail, and it is spécial, in 
that it is given by responsible, and not merely nominal, parties, as in 
the case of common bail, with which it is contrasted. 3 Am. & Eng. 
Encycl. Law (2d Ed.) 591. 

But this discussion, after ail, is somewhat académie. Notwith- 
standing the conclusion which is so reached, the plaintiff is not en- 
titled to hâve the case remanded. While the undertaking to dissolve 
a foreign attachment is such as is stated, the défendant is not bound 
to enter it. He may simply appear, as we hâve seen above, if he so 
desires, and allow the attachment to stand. It is not as though the 
action were begun by capias, to which the statutes regulating a re- 
moval evidently apply, and for which they intend to provide, where 
bail to respond, unless the défendant is unable to secure it or prefers 
to go to jail, is absolutely necessary. Even there, however, bail hav- 
ing been once put in, there is no occasion to renew it. And as, upon 
a removal, the case proceeds in the Circuit Court the same as if it had 
been begun there, every step previously taken in it being given due 
effect (Lebensberger v. Scofield [C. C. A.] 139 Fed. 380), where bail 
to dissolve, as in the présent instance, has been put in, in the state 
court, before the removal, it holds good in the Circuit Court without 
more. Even, therefore, if it should be held, contrary to the opinion 
expressed above, that the case is one in which, within the meaning of 
the statute, spécial bail is in fact required, it has already been entered 
by the défendants, in $5,000, the amount demanded, and it does not 
need to be entered again ; nor can the removal bond be held to be dé- 
ficient, because it fails to so provide. This requirement, if such it be, 
having been already met, the provision is no longer of any moment, 
anv more than in a case to which it never appHed. Burck v. Taylor 
(C. C.) 39 Fed. 581. In Cooke v. Seligman (C. C.) 7 Fed. 263, it 
was held that a bond was sufficient, which was conditioned "to do such 
other appropriate acts as by the statutes of the United States in that 
behalf, upon the removal of a suit from a state court into the United 
States Circuit Court, require," even though there was no provision 
with regard to the entry of spécial bail ; which is the exact condition 
hère. It was also held, in Coburn v. Cedar Valley Eand Co. (C. C.) 
25 Fed. 791, that the form of the bond was not matter of substance so 
as to afifect the validity of the removal; and, in Harris v. D. L. & 
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W. R. R. (C. C.) 18 Fed. 833, that a defect in the bond could be cured 
by substituting a new one. But it is noi necessary to go to the kngth 
of either of thesé casés. Having regard to the state of the record 
at the time of the rettioval, the bond, which we hâve hère, is good as 
it stands, whatever vievi^ be takéri with regard to the act of Congress; 
and the removal must therefore be sustained. It is true that a différ- 
ent conclusion was reached by the learned président of the common 
pleas, for whose judgment I hâve the highest regard; but, for the 
reasons given, I am unable to coincide therein, and, while this may 
possibly raise a conflict of jurisdiction, I trust that some way will be 
found to avoid this resuit. 
The motion to remand is r^fused. 



HARTFORD v. BRIDGBPORT TRUST CO. 

(Circuit Court, D. Counecticut February 12, 1900 

No. 1,072. 

Bquitt — DisMissAL or Suit — Setto:ment op Issues. 

A Mil in equlty agalnst an adminlstrator all^ed a partnershlp be- 
tweeu complninant and defendant's intestate, and prayed for an ac- 
countlng as to tlje partnershlp business and injunctlve relief agalnst in- 
terférence therewlth by défendant By an answer and a cross-biil de- 
fendant denled the partnershlp and asked affirmative relief. After the 
case had lain dormant for two or three years défendant flled a supple- 
mental cros.«-blll alleglng a settlement pursuant to which the property 
In controversy had been transferred to a corporation formed for the pur- 
pose. Éeld, that no Issues remàlned for trial, and that the court would 
n^t retain the case for the purpose of litlgating the rlght of défendant to 
enforce an alleged agreement by plalntiff In the settlement to deliver to 
défendant certain stock of the corporation, agalnst plaintiff'a pétition 
to dismlss; ,, 

In Equity. 

Arthur J. ■ Bald\yin, fpr plaintifï. 
George P. CarroU, for défendant. 

PLATT, District Judge. In the original bill filed October 24, 
1901, plaintifï claimed to hâve bee^ a partner of the deceased Gilman, 
whose administrator the défendant is, and asked for an accounting 
and for injunctive relief against any interférence by défendant with 
the copartnership property which consisted of 140 tea stores scattered 
through several states, exclusive of 57 stores located in New York, 
çoncerning which, separate administration existed. 

Défendant, by answer filed January 4, 1903, denied the partner- 
shlp, which, if a f act, would of course remove the reason for a co- 
partnership accounting. Said answer further sets forth that plain- 
tiff had never been anything more than Gilman's managing agent, 
and that since Gilman's death, his effort to close the estate as the sur- 
viving partner was an intrusion, and that a receiver ought to be ap- 
pointed by the court tp wind matters up. Défendant then, in what 
it called a "cross-complaint" and by way of "affirmative relief," re-- 
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peated its answer, and set forth that since Hartford had put himself 
within the court's jurisdiction, and whereas there was no adéquate 
remedy at law for such a condition of things as the answer ex- 
hibited, the court ought to order Hartford to stop refusing defend- 
ant's demand for the scattered property and that a receiver be ap- 
pointed to wind up the tangled skein of affairs. 

Exceptions to the answer were filed for complainant on February 
4, 1903; one for impertinence and scandai, and one for insufficiency. 
In 3uch situation the cause lay torpid in the files of the court until 
August 28, 1905, when a paper was filed by défendant, entitled "Sup- 
plemental Cross-Complaint" which sets forth, in substance, that since 
fhe original answer, to wit, on August 15, 1903 (ail other difficulties 
having been arranged), plaintiff and défendant had entered into an 
agreement by which défendant agreed to transfer ail its rights in 
the property outside of New York to a New Jersey corporation to 
be formed, in considération that plaintiflf should transfer $15,000 
preferred stock in said corporation to the défendant; that the cor- 
poration had been formed and that Hartford had more than $35,000 
preferred stock thereof in his possession ; that the Connecticut superior 
court, acting on appeal from the Bridgeport probate court, had author- 
ized the défendant to settle and compromise the claims in dispute with 
Hartford; that défendant had demanded the transfer of the $25,000 
preferred stock, but plaintifï had refused. The prayer for relief which 
culminâtes such récital is uniaue and deserves to be inserted. Hère 
it is: 

"Wherefore, Inasmuch as your orator Is without remedy in the premises, it 
prays by way of remedy agalnst this plaintiff who i? défendant in the cross- 
eomplaint, thiat it may hâve against him the remedy prayed for in the orig- 
inal cross-eomplaint, except as modifled by the facts herein set forth." 

The remedy asked for in the alleged original cross-complaint was 
practically the same as that suggested in the original answer, and 
upon the facts recited in this "supplemental cross-complaint," it would 
seem that if the défendant was not as he said himself "without rem- 
edy," the situation had at least become so "modified" that no court 
would be able to discover what the remedy ought to be. The com- 
plications, when analyzed, ofïer us a compound which can be called 
neither "fish, flesh, nor good red herring." 

Now in a paper styled "Substituted Supplemental Cross-Complaint" 
presented for filing January 29, 1906, défendant charges the plain- 
tifï with having been Gilman's partner and demands an accounting. 
If it had taken this position at the beginning, a decree must hâve gone 
against the défendant pro confesso. The entire case now revealed 
to the court shows that a substantial compliance with plaintiff's origi- 
nal demand has been otherwise efïected, and therefore nothing re- 
niains upon the record to be litigated. Ail the copartnership property 
has gone to the New Jersey corporation ; plaintiff says that the de- 
fendant has consented that it should so go. The défendant does not 
deny that it consented, but claims that such consent was obtained 
through a promise made by the plajntiff to transfer to the défendant, 
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as a considération for such consent, $35,000 in preferred stock of 
the New Jersey corporation. 

The only open question is about the transfer of the stock. That 
is clearly a question of law, and I may say in passing, although it 
does not àffect my disposition of the case, that the plaintiff offers 
to meet the défendant ori that issue, in the forum of defendant's own 
choosing. The défendant might find it a serions matter to settle what 
disposition could be lawfully made of that preferred stock, if such 
litigation should turn in its favor, and the new expense should bave 
f ailed to eat it up in advance. There are no debtors to demand it. 
Taxes hâve been taken care of. Présent expenses do not enter in. 
The heirs who might otherwise apply for it, bave each and ail, ac- 
cepted an acquittance of whatever claims they once had, by taking 
over as an équivalent, certain proportionate interests in the New Jer- 
sey corporation. It is unimportant whether or not they agreed to do 
so in the writing which they signed. Actions speak louder than words 
and the facts on the record show enough to estop any claimant from 
demanding further indemnity from the plaintifï. This court, how- 
ever, is not called upon to pass on that controversy. If a real con- 
tention exists, it is a matter of independent litigation. 

Equity and good conscience demand that the so-called "Supple- 
mental Substitute Cross-Complaint" should not be filed, and that, upon 
plaintiff's pétition filed January 29, 1906, an order should be entered 
discontihuing this action. 

It is so ordered. 



PARKER V. BLACK et al, 
(District Court, W. D. New York. February 6, 1906.) 

BANKBTJPTCY — VOIDABLE PKEFERENCES — SuiT IN EqUITY TO EECOVEB. 

A trustée In bankruptcy may at hls élection malntain a suit In equity 
to recover a payment made by a bankrupt to a creditor as a voidable 
préférence ; such suit being In the nature of a creditors' suit to set 
aside a fraudulent conveyance. 

Same — Knowledge OF Debiob of Ceeditoe's Intent. 

A payment made by an Insolvent to a creditor wlthln four months= 
prior to the debtor's bankruptcy may be recovered by his trustée as a 
voidable préférence, under Bankr. Act July 1, 1898, c. 541, i 60, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3445], If the creditor had reasouable cause 
to believe a préférence was intended. Irrespective of the debtor's actual 
Intention; and sucli reasonable cause exists If the creditor had knowl- 
edge of the Insolvency, Or of facts which reasonably charge him with- 
such knowledge. 

Same — Evidence. 

Evidence considered, and held to establish knowledge on the part 
of creditors, who obtataed payment from an Insolvent wlthln four 
months prlor to the bankruptcy, of such facts as to glve them reason- 
able cause to believe that be was insolvent and Intended a préférence^ 
and to entitle his trustée to recover. the payment 

In Equity. 

Lewis & Crowley, for plaintiff. 
Werner & Harris, for défendants. 
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HAZEL, District Judge. This suit in equity for an accounting 

was brought by the complainant, as trustée in bankruptcy, against 
the défendants, a partnership, who were creditors of John S. Hough, 
the bankrupt. The sum of $3,939.75 is alleged to hâve been trans- 
ferred by the bankrupt, when insolvent, in violation of section 60 of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445]). The trustée claims to be entitled on behalf 
of the creditors to the aniount mentioned. Although lack of jurisdic- 
tion was suggested at the hearing, it is not pressed in the brief 
submitted for the défendants. That the trustée acted within his right 
in instituting a plenary action for an accounting, instead of resorting 
to an action at law, seems to be settled by the fédéral authorities. 
Pond. Trustée, v. New York Exchange Bank, 10 Am. Bankr. Rep. 343, 
124 Fed. 992: Wall v. Cox, 101 Fed. 403, 41 C. C. A. 408; Bardes v. 
Bank, 178 U. S. 534, 30 Sup. Ct. 1000, 44 L. Ed. 1175. In Pond v. 
New York Exchange Bank, supra, Judge Holt, speaking of the right 
of a trustée in bankruptcy to enforce his remedy to recover a préfér- 
ence, consisting of money paid a creditor by bill of equity, says: 

"This suit is analogous to a judgment creditors' suit to set aslde a fraud- 
uleiit conveyance. The original payment, when rnade, was valid. It would 
not hâve been voidable by the bankrupt. It bas only beeome voidable, at the 
élection of the trustée In banliruptey, in the same manner as a fraudulent con- 
veyance may be set aside by a judgment creditor. The jurisdictlon in Buch 
cases bas always been in equity." 

In Loveland on Bankruptcy (2d Ed.) p. 608, the practice is thus 
stated : 

"To recover property conveyed by the banlirupt in fraud of the act, either 
as a préférence or a fraudulent conveyance, Is not a proceeding in banli- 
ruptcy. It must be a plenary suit at law or in equity, according to the 
nature of the case. Such suit may be actions at law. In ejectment, trover 
assumpsit, etc., or suits In equity, as a bill to set aside a fraudulent con- 
veyance." 

In Bardes v. Bank, supra, the Suprême Court of the United States, 
specifically answering the question of jurisdiction certified to them, 
says: 

"The provisions of the second clause of section 23 of the bankrupt act 
of 1898 [30 Stat. 552; U. S. Comp. St 1901, p. 3431] control and limit the 
Jurisdiction of ail courts, Including the several District Courts of the United 
States, over suits brought by trustées in bankruptcy to recover or coUect 
debts due from third parties, or to set aside transfers of property to third 
parties, allégea to be fraudulent as against creditors, including payments in 
money or property to preferred creditors." 

It will be noted that the language employed in the same sentence 
includes suits to set aside fraudulent conveyances and suits for the 
recovery of money paid by the bankrupt to third persons. This 
would seem to indicate that the Suprême Court regarded the payment 
of money to a creditor or third person in violation of the bankruptcy 
act as in the nature of a fraud, misrepresentation, or concealment, and 
that a remedy in equity would more readily aiïord adéquate relief. 
Jones v. Belles, 9 Wall. 364, 19 L. Ed. 734. 

The adjudications in the courts of the state are not entirely har- 

143 F.—ZQ 
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monious qpon the point under considération. In Houghton v. Stîner, 
92 App. Div. lYl, 87 N. Y. Supp. 10, the trustée sought. to recover 
the value oi a stock of goods transferred to a creditor in violation 
of the bankruptcy act. The court substantially held that, as the 
trâjis.fér was only voidable by the trustée, his mère élection to avoid 
the same didnot destroy the title, ownership, or possession, and 
that the crçditor receiving a préférence must be deprived of his right 
to the propefty by a court of equity. In Stem v. Mayer, 99 App. 
Div. 427, 91 N. Y. Supp. 292, and Merritt v. Halliday, 107 App. Div. 
596, 95 N. Y. Supp. 331, it is declared that an action to recover money 
paid by a bankrupt to a creditor within the period limited by section 
60 of the bankruptcy act is in form and substance an action at law. 
Notwithstanding the indicated conflict of authorities in the courts 
ofthe State of New York, the trend of the fédéral adjudications is 
firmly in the direction of enabling a trustée to proceed in equity to 
nullify an alleged préférence in violation of the national bankruptcy 
law. It was not necessary for the trustée to invoke his équitable 
remedy ; he was not exclusively confined to seek redress in a court of 
law. Wetstein v. Franciscus, 13 Am. Bankr. Rep. 326, 133 Fed. 900, 
67 ce. A. 62. Either remedy, apparently, was open to the trustée 
in this case. ' 

The principle is not controverted that if the défendants, creditors 
of the bankrupt, had reasonable cause to believe that the bankrupt 
was insolvent at the time of the payment to them of th$ pre-existing 
debt, an unlawful préférence was created within the purview of the 
statute. By section 60, subd. "a," a préférence consists of a transfer of 
property to a creditor by an insolvent before an adjudication in 
bankruptcy and withîn four moriths prior to filing a pétition; such 
creditor hiîVing reasonable cause to believe that it was intended to 
give a préférence. Hence it follows that, if tlie évidence shows that 
the debtor was insolvent at the time of the payment of the debt and 
the défendants; knew of his fînancial condition, the transfer of the 
money t6 àppfy on account of the pre-existing indebtedness was a 
préférence, irrespective of whether the bankrupt intended to give a 

? référence of not. His insolvency at the tîme of payment is undisputed. 
'he payment of the artiount which is sought to be recovered resulted 
in giving t%. défendants greater benefit than other creditors of the 
same class h^yç in the distribution of thé bânl^rupt's estate. Accord- 
ingly,the property transferred maybe recovered by the trustée pro- 
vided the défendants had knowledege of the insolvency of the bank- 
rupt. Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 21 Sup. Ct. 
906, 45 L. Ed. 1171; BenediCt v. Deshel, 177 N. Y. 1, 6-8 N. E. 999; 
In re Anài'è'vvs,; 14 Am. Bankr. Rep. 247, 135 Fèd. 599; Upson v. 
Mt. Morris Bàhk, 103 App.. Div. 367, 92 N. Y. Supp. 1101; In re 
Eg|ert, 102 Fed. 735, 43 C. C. A. 1. 

Frôm ah ëxâmination bf thé record, T am of opinion that the 
circurnstancès surroundiflg. the transaction of the sale by the bankrupt 
of the store àt Albion and the payment of the debt to the défendants 
are such that tjie latter had reasonable cause to believe the bankrupt 
insolvent at thë'time of such payment. While it must be admitted 
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that an action of this character ought not to be decided on mère 
surmise or suspicion, still tlie reasonable déductions tliat are thought to 
be obvious from the circumstances warrant me in holding that the 
défendants are chargeable with Icnowledge of Hough's financial con- 
dition at the time of payment of the debt. It is true that the évidence 
on behalf of the défendants indicates that in a conversation between 
Mr. Harris, counsel for the défendants, and the bankrupt, it was 
stated by the latter that he was solvent and that his liabilities were 
less than his assets; but prior to such interview the défendants, I 
think, had information respecting the financial affairs of the bankrupt 
which did not warrant them in relying upon such statements. They 
had substantial reason to suspect that his assertions were not entirely 
accurate. The sale of the store to Mr. Sammet, a brother-in-law 
of one of the défendants, who borrowed from the défendants money 
necessary to effectuate the purchase, the sale of the stock at 55 per 
cent, of the cost value, the schedule of the liabilities filed in compliance 
with the provisions of the law of the state then in force, the visits 
of the purchaser to the défendant Black, and the subséquent relations 
with Sammet's coimsel, are strongly persuasive that the défendants 
knew of the insolvency of the bankrupt and that in procuring payment 
of the debt they had sufficient cause to believe that a préférence was 
intended. The inferences from the facts and circumstances irresist- 
ibly indicate a perfect understanding with the purchaser and conséquent 
knowledge of the debtor's financial situation. Although there is no 
direct évidence upon that point, yet, as said, the surrounding circum- 
stances, though not hère fully stajied, are such that I am reasonably 
satisfied that the défendants knew the aggregate amount of the bank- 
rupt's liabilities, which was illuminative of his insolvency. Having 
such knowledge, they induced him to give an order upon the purchaser 
of the store in question for the payment of their debt. 
The complainant is entitled to a decree, with costs. 



ALDRIOH v. BRINKBR, 
(District Court, W. D. New York. January 25, 1D06.) 

IHSUBANCE — ^ASSIGNMENT OF LlFE POUCT — RiGHT OF ASSIGNEE. 

Where a wlfe joined In the asslgnment of a paid-up pollcy of Insur- 
ance on the life of her husband, in which she was beneflciary, to a 
bank, with the understanding on her part, justifled by the conTersatlon 
at the time between her husband and the offlcer of the bank that the 
assignaient was made only as security for a loan then made her hus- 
band, It can be enforced after the death of her husband only to that 
extent as against her, notwithstanding a further agi-eement, made con- 
temporaneously between her husband and the bank, that the assign- 
. ment should stand as seeurity for other indebtedness. 

[Ed. Note. — For cases in point, see vol. 28, Cent Dlg. Insurance, || 
492, 1481.] 

At Law. Action to recover $4,760 on policy of life insurance. 
Trial by jury waived. 
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Hotchkiss & Bush, for plaintiff. 
Thomas E. Boyd, for défendant. 

HAZEL, District Judge. The question submitted for détermina- 
tion is whether the substituted défendant, Clara S. Brinker, at the 
time she executèd the âssignment mentioned in the complaint, which 
on its face purports to be an absolute transfer of her bénéficiai in- 
terest in a life insurançe policy issued to her husband, did so to 
sccure a spécifie loan of $1,000. The proofs show that on April 4, 
1899, the policy under its terms became one for paid-up insurançe in 
the sum of $4,760. The assured died on June 9, 1903. Prior thereto, 
on April 10, 1899, he assigned the policy of insurançe in a separate 
instrument, which also in terms was absolute on its face, and in ad- 
dition thereto he executèd and delivered a pledge by which the said 
policy was delivered as a continuing security for the payment of 
his individual and firm debts and obligations which he then owed 
the said bank or thereafter might owe. Although the latter instru- 
ment was executèd and delivered contemporaneously with the assign- 
ments, Mrs. Brinker, the beneficiary, had no knowledge of it. As 
far as she is concerned, the évidence indicates her intention to con- 
ditionally surrender her interest in the policy to secure a loan for a 
stipulated amount. Upon the death of Mr. Brinker, suit was brought 
by thé receiver of the City National Bànk of Bufïalo, N. Y., against 
the ISfew York Life Insurance Company tp compel payment to him 
of the entire sum due on the policy, claiming that the bank under the 
assignments above mentioned was the absolute owner thereof, and 
that the assured at the time of his death was indebted to the bank 
individually and as a member of the firm of Brinker & Co. 

There is no disagreement in relation to the principle of law which 
applies to this controversy. Even though the âssignment was, ab- 
solute on its face, the court is bound to inquire into the actual trans- 
action between the parties for the purpose of ascertaining whether 
the instrument was executèd merely as a security for the payment of 
the loan or subject to other conditions. It is true the testimony of 
Mrs. Brinker does not conclusively show a personal understanding 
with the , bank that, the âssignment was to be held as security for 
the repayment by her husband of the note given to secure the said 
sum of $1,000 ; but she testifies that, needing money to pay cei'tain 
debts, she and her husband went to the bank for the purpose of pro- 
curihg a loan of $1,000, and her husband said to Mr. Berry, an offi- 
cer of the bank, that they wanted to put up the policy for $1,000. 
She then executèd the âssignment and the money was placed to the 
crédit of her husband, and she received from him that day about the 
sum of $500. It is clear that as far as the défendant is concerned 
it was her understanding that the âssignment simply secured said 
loan. That it was the understanding of the bank that the policy 
stood as collatéral for a spécifie loan finds some corroboration, per- 
haps, in the entry made at the time in the collatéral book. The testi- 
mony of Mr. Pitman is also somewhat illuminative of the claim of 
the défendant. He testifies that the firm of J. M. Brinker & Co., of 
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which he was a member, did not on April 10, 1899, borrow $1,000 
from the bank, and that the interest upon the promissory note given 
that day by Mr. Brinker was afterwards demanded of him individu- 
all)^ Thèse occurrences tend to négative the claim of the plaintiff 
that the policy as to the défendant stood as gênerai collatéral for the 
obligations of the firm of J. M. Brinker & Co. and of Mr. Brinker 
individually. 

The written pledge accompanying the assignment, in view of the 
absence of knowledge on the part of the défendant, does not, in 
my opinion, alter the original purpose of the transaction. The tes- 
timoiiy of Mr. Cornwell, witness for plaintiff and président of the 
bank, is simply to the eiïect that Mr. Brinker wanted to secure a 
loan, and that the bank, not wishing to increase the existing indebted- 
ness without security, accepted bis offer of the life Insurance policy 
"and the loan was granted to him." Manifestly he referred to the 
$1,000 loan, for he adds that nothing was said about the policy 
being treated as spécifie collatéral to secure the advance. It is not 
shown that anything was said to Mrs. Brinker to the effect that the 
assignments would be treated as a continuing collatéral for the in- 
debtedness of the firm of J. M. Brinker & Co., or for any purpose 
other than the loan in question. As the évidence satisfactorily shows 
that the défendant did not assign and transfer her rights in the policy 
of Insurance in quesfion, except as security for the loan of $1,000 
and interest, it foUows that judgment may be entered appropriately 
decreeing the payment by the clerk, out of the fund deposited with 
him by the original défendant, the amounts of money to which the 
plaintiff and défendant are each respectively entitled. The ruling 
which was reserved by the court on motion of the plaintiff at the 
close of the case to amend the complaint to conform to the évidence 
is allowed. 

Judgment may be entered accordingly. 



TARRINGTON v. DELAWARE & HUDSON CO. 

(Circuit Court, M. D. Pennsylvania. January 29, 1906.) 

No. 31. 

1. Courts— State and Fedeeal Courts — Rules of Décision — Statb Stat- 

UTES. 

The construction giTcn by the highest court of a state to the local 
statute law regulating the liability of railroad carriers is binding upon 
the fédéral courts. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 9.57.] 

2. Carkiebs— Négligence— Passenqebs— Mail Cleek— Act Pa. Apeil 4, 186S 

—Quasi Employés. 

By reason of the local Pennsylvania act of April 4, 1868 (P. L. .58), 
as construed in Railroad v. Priée, 96 Pa. 2.56, although contrary to the 
great weight of authority elsewhere, a raihvay mail clerk is not a pas- 
senger, and according to the provisions of the statute, in case of personal 
Injury while engagea in the performance of his duties on or about the 
road, Works, dépôts, or premises of a railroad, or any train or car thereon, 
can only recover of such company the same as one of its own employés. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, § 979.] 
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8. Same— Joint Teackage Rights of Différent Roads. 

Wliere, however, two rallroaûs bave joint trackage rlghts over the 
same traek, and an employé of one of them Is injured thereon by the 
' négligence of the other company, the followlng rules of construction of the 
statute hâve heen establlshed : 

(a) The track, for the application of Act Pa. Aprll 4, 1868 (P. L. 58), must 
be regarded as the property of each road, while uslng It, whether the use 
be by vlrtue of joint or seyeral ownership, charter rlghts, lease, Ucense, 
or trafflc agreement. 

(b) Where the place of the accident Is clearly and for gênerai purposes 
the road, works, dépôts, or promises of the rallroad company défendant, it 
Is sufflclent for the application of the act, If the person Injured Is engaged 
or employed in and ahout such road, works, dépôts, or promises, and is not 
a passenger. 

(c) Where, however, the accident occurs In a place which Is not exclu- 
slvèly and for gênerai purposes, but only within a llmlted and statutory 
sensé, the premlses of the défendant railroad, the nature of the employ- 
ment at vvhlch the party was engaged at the time of the injury becomes 
material ; and if It was so connected with the railpoad that It is ordlnarily 
the duty of railroad employés, then while engaged at it the statute treats 
the party as a quasi employé and puts his right to recover on that b&sls. 
But If the work has no relation to rallroad work as such, and is only con- 
nected with it by the circumstance of locallty, the case Is not within the 
statute at ail. 

(d) In case of Joint trackage rlghts, therefore, to brlng the case within 
the statute, the person injured must not only be employed in and about 
the promises of the railroad by whose négligence he is injured, aS so 
deflned, but engaged at work which Is ordlnarily the work of the em- 
ployés of that Company. 

4. Same— Eailway Mail Cleek — When Not Within Aot of 1868. 

Hence, where the plaintiflf, a rallway mail clerk, was Injured In a col- 
lision between a passenger train of the Krle Rallway, on which he was 
engaged In the performance of hls duties, and the rear end of a freight 
train of the défendant company, having joint trackage rights at that 
point over the tracks of the Erle Rallway, whose road it was, which 
freight train was running on the tlme of the passenger train and had 
falled to properly flag It, held, that Act Aprll 4, 1868 (P. li. 58), did not 
apply, and that the défendant company was liable ; the place where the 
accident occurred not being by right the promises of the company at the 
time, nor the plaintifC engaged In work ordlnarily performed by Its em- 
ployés. 

(Syllabus by the Court) 

Rule for a New Trial. 

W. D. B. Ainey, for plaintiff. 

Lewis E. Carr and James H. Torrey, for défendant 

ARCHBALD, District Judge. The plaintiff was injured by the 
négligence of the défendant while engaged in the performance of his 
duties as a railroad mail clerk, in the employ of the gênerai govern- 
ment. His run was from Susquehanna to Wilkes-Barre, both in Penti- 
sylvania; the first half of it to Carbondale being on the trains of the 
Erie Railroad, over the, Jefferson branch of that company ; and it was 
while riding on one of its trains, south-bound, that his injuries were 
received, by a collision with the rear end of a freight train of the Dela- 
ware & Hudson Cojnpany, défendant, which was pulling into the Car- 
bondale yard. The Delaware & Hudson Company has trackage rights 
over this branch of the Erie Railroad, its trains being subjoct, however, 
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to the direction and orders of the dispatcher of tLat road, as weîl as its 
rules and timetables. The accident was caused by the failure of the 
crew in charge of the freight train to get out of the road of the Erie 
passenger on which the plaintifï was riding, which they knew was 
closely following them and had the right of way, and on whose time 
they were in fact running; or, not succeeding in this, to properly flag 
it. The jury found a verdict for the plaintifï of $1,000, and the de- 
fendant now asks for a new trial upon the ground that under the 
statute law of Pennsylvania it was not liable. 

As a matter of gênerai law, aside from any local statute, a raiiway 
mail clerk, while engaged in the performance of his duties, is un- 
questionably to be regarded as a passenger, and entitled to the rights 
and immunities growing out of that relation. This is decided by 
courts of the highest character, the authority of which is not to be 
resisted. Nolton v. Western Railroad, 15 N. Y. 444, 69 Am. Dec. 
623 ; Sevbolt v. N. Y., L. E. & West. R. R., 95 N. Y. 563, 47 Am. Rep. 
75 ; Coliett v. Lond. & N. West. R. R., 16 Q. B. 984 ; Gleason v. Va. 
Midland R. R., 140 U. S. 435, 11 Sup. Ct. 859, 35 L. Ed. 458 ; Balt. & 
Ohio R. R. V. Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560; 
Arrowsmith v. Nashville, etc., R. R. (C. C.) 57 Fed. 165; Farley v. 
Cin., H. & D. R. R., 108 Fed. 14, 47 C. C. A. 156; Ohio & Miss. R. R. 
V. Voight, 123 Ind. 288, 23 N. E. 774 ; Clev., Cin., Chic. & St. L. v. 
Ketcham, 133 Ind. 346, 33 N. E. 116, 19 L. R. A. 339, 36 Am. St. 
Rep. 550; Balt. & Ohio R. R. v. State, 72 Md. 36, 18 Atl. 1107, 6 
L. R. A. 706, 20 Am. St. Rep. 454; Norfolk & Western R. R. v. 
Shott, 92 Va. 34, 22 S. E. 811 ; Houston & Tex. Cent. R. R. v. Hamp- 
ton, 64 Tex. 427; Gulf, Col. & Santa Fé R. R. v. Wilson, 79 Tex. 
371, 15 S. W. 280, 11 L. R. A. 486, 23 Am. St. Rep. 345 ; Hammond 
V. North East R. R., 6 S. C. 130, 24 Am. Rep. 467; Libby v. Maine 
Cent. R. R., 85 Me. 34, 36 Atl. 943, 30 L. R. A. 812; Magoffin 
V. Mo. & Pacific R. R., 102 Mo. 640, 15 S. W. 76, 33 Am. St. Rep. 
798 ; Mellôr v. Mo. & Pacific R. R., 105 Mo. 455, 16 S. W. 849, 10 
L. R. A. 36; Louisv. & Nashville R. R. v. Kingman (Ky.) 35 S. W. 
264; Weaver v. Railroad Company, 3 App. D. C. 436. As is said 
by Morris, J., in Ches. & Ohio R. R. v. Patton, 23 App. D. C. 113 : 

"Except under exceptioual circumstances and witli due regard to the duties 
which he is requlred to perform a postal clerk upon a railroad train Is as 
much a passenger and entitled to ail the rights and immunities of passengers, 
as any person on the train, transported under the ordinary contract of hire." 

He is, "in no sensé," as it is declared, "an employé of the railroad 
company. He has no function whatever in the management of the train, 
or of the railroad. He is to ail intents and purposes * * * ju ^he 
place of a passenger for hire, and, as such, entitled to safe transpor- 
tation and reasonable guaranty against the négligence of the employés 
of the railroad company." Similar rulings hâve been made with re- 
gard to express messengers (Blair v. Railroad, 66 N. Y. 313, 23 Am. 
Rep. 55 ; Brewer v.'Railroad, 134 N. Y. 59, 26 N. E. 324. 11 L. R. A. 
483, 21 Am. St. Rep. 647 ; Pennsylvania Company v. Woodworth, 
26 Ohio St. 585; Jenkins V. Railroad, 15 Ont. App. 477), persons 
riding on a drover's pass (Railroad Company v. Lockwood, 17 Wall. 
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357, 21 11. Ed. G37), or those privileged to conduct a business on the 
train, by arrangement with the carrier (Com. v. Vermont, etc., R. R., 
108 Mass. 7, 11 Am. Rep. 301, Yeomans v. Contra Costa Nav. Co., 
44 Cal. 71). 

By act of the General Assembly of the state of Pennsylvania of 
April 4, 1868, § 1 (P. L. 58), it is provided, however: 

"Wheu any person shall sustain Personal injury or loss of life while law- 
fully engaged or employed on or about the roads, works, dépôts, and jn-em- 
ises of a raiiroad company, or in or àbout any train or car therein, or 
thereon, of which company such person Is not an employé, the right of action 
and recovery in ail such cases against the company shall be such only aa 
would exist If such person were an employé ; provided, that this section 
shall not apply to passengers." 

Construing this act, it was decided in Pennsylvania Raiiroad v. 
Price, 96 Pa. 256, that a railway postal clerk such as the plain- 
tiff, engaged in his duties on a raiiroad train, was not a pas- 
senger within the meaning of the proviso, and being employed 
in and about the raiiroad was thus within the terms of the statute, 
and the company were only. liable to him for personal injuries caused 
by négligence, to the extent that they would be to an employé. "Was 
the deceased a passenger within the meaning of the act of 1868?" 
says Paxson, J. "Looking at the mischief which the act was intended 
to remedy, the answer to this question is not difficult. The deceased 
was 'lawfully employed upon the road.' He was therefore with- 
in the précise language of the act, and must be held to hâve had the 
rights only of an employé, unless he cornes within the exception. The 
word 'passenger,' in the proviso, must be understood in its ordinary 
and popular signification. Had the question been asked of any person, 
intelligent, or otherwise, upon this train when the accident occurred,. 
whether * * * the deceased was a passenger, * * * the an- 
swer would hâve been in the négative; that he was employed on the 
train as a mail agent. Why, then, should we give the proviso a 
forced construction, not warranted by its language, and répugnant 
to our common sensé? It was urged that the deceased was a passen- 
ger because under the act of Congress; * * * 'Every railway 
company carrying the mail shall carry on any train which shall run over 
its road, and without extra charge therefor, ail mailable matter di- 
rected to be carried thereon, with the person in charge of the same.' 
This act makes it the duty of the company to carry the mail agent with- 
out extra charge, but it no more makes him a passenger than it does 
the mail matter of which he has the care. The company hâve no con- 
trol of him as they hâve over passengers for whose safety they are 
responsible. He is not bound to observe any of the rules prescribed 
for the protection of passengers. He may expose his life in the 
most reckless manner. The mail car, like the baggage car, is a known 
place of danger. From its position it is peculiarly exposed to de- 
struction in cases of collision. The efïect of the act of Congress is ta- 
make his position on the car a lawful one. Being lawfully upon the 
train, a recovery might possibly hâve been had for his death upon 
the duty to carry safely; Collett v. Railway Co., 16 Q. B. 984, and 
Nolton v. Western Railway Co., 15 N. Y. 444 [69 Am. Dec. 623], go- 
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to this extent. But hère the act of 1868 cornes in and déclares that 
persons employed upon the road shall hâve only the rights of em- 
ployés of the Company." 

This décision was carried to the Suprême Court of the United States, 
but gains nothing from that circumstance ; the writ of error being 
dismissed on the ground that no fédéral question was involved. Pricj 
V. Pennsylvania Railroad, 113 U. S. 218, 5 Sup. Ct. 427, 28 L. Ed. 
980. It dépends for acceptance, therefore, entirely on its own merits, 
and I hâve to confess that it does not impress me f avorably. Not only, 
as it seems to me, does it contain several doubtful assumptions in- 
volving more than one non sequitur, but it stands absolutely alone, 
being opposed to the overwhelming weight of authority to the con- 
trary. As the conséquence of this, moreover, we hâve the anomalous 
resuit that whenever a railway mail clerk is carried into or through 
Pennsylvania, on an interstate run, his status changes as he crosses 
the State line, being accorded the rights of a passenger for one part 
of his journey, and not the rest of it, unless, perchance, the interstate 
character of it should be held to interfère. It was foUowed however 
in the récent case of Foreman v. Pennsylvania Railroad, 195 Pa. 499, 
46 Atl. 109, and must therefore be regarded as the settled law of the 
State; and notwithstanding what has thus been said of it, to the ex- 
tent tliat it is applicable, it is controlling hère. It does not simply 
décide that a railway mail clerk is not a passenger, although that is 
involved in it. If this were ail, that being a question of gênerai law 
(Railroad Co. v. Lockwood, 17 Wall. 357, 21 h- Ed. 627), I should not 
feel bound by it. But what it décides is that a railway mail clerk is 
not a passenger, within the meaning of the act of 1868, whereby the 
Company is relieved from responsibility. In this, it interpréta the state 
statute by which the subject is regulated, and, however much I may 
be inclined to criticize it, it governs locally and cannot be disregarded. 
The only question, therefore, is whether it applies to the state of facts 
which we hâve hère. 

If the présent action were against the railroad on whose train 
the plaintiiï was riding, he would come within the act of 1868, accord- 
ing to this décision, and the company, under the circumstances, would 
not be liable. But the case is not so simple as that. The accident was 
the resuit of négligence on the part of the employés of another and 
distinct company, the défendant hère, on a railroad over which it 
simply had trackage privilèges, and the question is whether it has the 
right to invoke the act. It was held not at the trial, and it is the 
propriety of this ruling that is now in controversy. Except as the 
act of 1868 applies, the plaintiff having no relation to the défendant, 
that company would, of course, be liable. Catawissa R. R. v. Arm- 
strong, 49 Pa. 186. But although the track on which its train was 
runiiing was not owned by it, it had rights of trackage there, and the 
road for ail necessary purposes was thus for the time being its own. 
Mulherrin v. D. L. & W. R. R., 81 Pa. 366. If, then, the plaintifif 
is to be regarded as employed in and about it at the time of the ac- 
cident he is brought within the terms of the act, and so is not entitled 
to recover, any more than he would bc against the company on vvhose 
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train he was being carried. What, tlien, is there to relieve him from this 
resuit? 

Ail things coiisiderèd, thé most riatural and obvions construction to 
be given to the act of 1868 would seem to be that the employment 
which is there referred to, by which parties engaged in and about the 
promises of a railroad are made to acquire the chafacter of quasi em- 
ployés, should be such as is ordinarily performed by the company's 
own workmen; and to a certain extent, although not entirely, this view 
has been adopted by thé state courts. In Spisak v. Balt. & Ohio R. R., 
153 Pa. 281, 25 Atl. 497, in a most carefully considered opinion, it 
is pointed out by Mitchell, J., that the cases under the act of 1868 
divide themselves into two classes. In the one, when the place of 
the accident is clearly and for gênerai purposes the "roads, works, 
dépôts, or premises," of the railroad company, it is sufFicient, if the 
person injured is "engàgëd or employed on or about them," and is not 
a passenger; to which clàss belong, as it is said, Kirby v. Railroad 
Company, 76 Pa. 506 ; Ricard v. Railroad Co., 89 Pa. 193, and Balt. 
& Ohio R. R. V. Colvin, 118 Pa. 230, 12 Atl. 337. The other class 
is where the accident occurs in a place which is not exclusively and 
for gênerai purposes, but ohly within a limited and statutory sensé, the 
prertiises of the railrOad ; in which case, the nature of the employment 
at which the party was éngaged at the tîme of the injury becomes ma- 
terial. "If it is business connected with the railroad in the sensé that it 
is ordinarily the duty of railroad employés, then, while the part)' 
is engaged at it, the statute treats him as a quasi employé and 
puts his rights upon the same basis. If, however, the work 
has no relation to the railroad work as such, and is connected with the 
railroad only by irrelevant and immaterial circumstances of locality, 
the case is not within the statute at ail." . 

To this second class, according to the opinion, belong Mulherrin v. 
Railroad, 81 Pa. 366, Cummings v. Railroad, 92 Pa. 82, and Stone v. 
Railroad, 132 Pa. 206, 19 Atl. 67, in each of which, although the cir- 
cumstance may not hâve been alluded to, the party injured was en- 
gaged in work ordinarily performed by employés of the railroad, 
which thus brought the case within the provisions of the act; and, 
also, Richter v. Railroad, 104 Pa. 511, and Christman v. Railroad, 141 
Pa. 604, 21 Atl. 738, in which the party was not so engaged, being 
employed in the one case, in wheeling ashes from the furnace to the 
cinder pile of a rolling mill across a siding belonging to the mill, but 
operated by the railroad, and in the other in carrying into a rolling 
mill a pile of iron which had been unloaded from the defendant's cars, 
in view of which it was held in both that the act did not apply. Spisak's 
Case, in which thèse observations were made, was declared to belong 
in the second class. It appeared by the évidence that he was a brake- 
man on a shifting engine belonging to a steel company which was en- 
gaged in moving cars from point to point in its yard. The track on 
which he was injured was on the land of the steel company and was its 
property, but the défendant railroad had the right to use it in its busi- 
ness with the steel company. There were two spur tracks or sidings, 
a receiving track to which the railroad brought cars, and a delivering 
track from which it took them. Between the receipt and the delivery 
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of the cars, they were under the exclusive control of the steeî Com- 
pany, and were shifted about, unloaded, and reloaded, entirely at its 

vvill and by its employés. The work was considérable in amount, and 
the Steel company had supplied itself with a locomotive in order to 
dispose of it, on which the plaintiflf was brakeman. A car had been 
unloaded while on the receiving track, and the yard boss directed the 
plaintiff to take the shifting engine there, and move the car to the 
scales in order to take its light weight; and while doing this he was 
injured. It was held that the nature of his occupation at the time of 
the injury was the test of the applicability of the statute, and that 
the case was not within it. "The railroad company had delivered the 
car," says Judge Mitchell. "Its duty in that respect was ended, and 
its further duty of taking it out had not begun. The intermediate 
unloading, shifting, and weighing the car, was the work of the steel 
company, donc for it, on its own land by its own employés. The 
connection of the railroad company with the place of the accident, by 
reason of its joint use of the tracks for other purposes, was an im- 
material circumstance that did not affect the relations of plaintiflf to 
it, or to the work he was engaged in. He was neither an employé in 
tact, nor doing work which made him a quasi employé under the 
statute." 

This case was followed, and its principle applied, in Keck v. Phila- 
delphia & Reading R. R., 206 Pa. 501, 56 Atl. 47, in an opinion by the 
same learned judge; a case which in its controUing facts approaches 
very closely to the one in hand. Before considering it, however, the 
intermediate case of Kelly v. Union Traction Co., 199 Pa. 322, 49 Atl. 
70, requires notice.' In that case, two street railways, having equal 
charter rights on Arch street, Philadelphia, made use of the same 
tracks, of which there were two ; the south track for cars east bound, 
and the north track for those going west 
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At the eastern terminus on Front street, the south track was con- 
nected with the north track by two switches about 70 feet apart, ex- 
tending northwestwardly for the cars to cross over. When two cars 
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reached the terminus at or about the same time, it was the duty of 
the rnotorman on the most easterly to stop his car east of the eastern- 
most switch, while the following car was stopped at a point inter- 
mediate between the two switches, and each, after reversing the trolley 
pôle and changing the fender, crossed over by its own switch to the 
west-bound track. On the day of the accident two cars came to this 
point in this way ; the head or most easterly one belonging to the de- 
fendant, and the one following it, on which the plaintiff was em- 
ployed as conductor, to the other company. Each car was run to its 
appropriate place, and stopped preparatory to reversing its course, and 
going over onto the west-bound track. But the rnotorman of the de- 
fendant's car, having started back without turning the easternmost 
switch by which he should cross over, ran into and injured the plain- 
tiff as he was standing at the east end of his car, between the two 
switches in the act of transferring his fender. Under thèse circum- 
stances it was held that the act of 1868 did not apply, and that the de- 
fendant Company was liable. "The south track on Arch street," says 
Mestrezat, J., "and especially that part of it at the place of the accident, 
being in the use of the Hestonville [that is the plaintiff's] company, 
was the road of that company within the terms of the act, and was 
not the road of the défendant company. The south track was essen- 
tially the road of the company whose cars were running east. Neither 
company used that track for west-bound cars, and when used for east- 
bound traffic it became the road of the company so using it. When, 
therefore, the plaintiff was injured he was lawfully engaged in the 
service of his employer, the Hestonville Company, on or about its 
road, and not on or about the road of the défendant company. The 
track at that point was in the use of the Hestonville Company, and 
therefore had, by agreement of the parties, become for the time being, 
the road of that company. Its employés in the opération of its cars 
had a right to be there, and they could enforce their right to protec- 
tion against the négligence of every one save the co-employés of that 
company." 

This brings tK to Keck v. Phila & Reading R. R., 206 Pa. 501, 
56 Atl. 47, already noted, where the applicability of the act of 1868, 
in the case of joint rights by différent railroads over the same roadbed 
is further considered. The plaintiff's husband there was a locomotive 
engineer in the employ of the Central Railroad of New Jersey, which, 
by arrangement with the défendant company, had certain trackage 
rights for its trains on the defendant's railroad, using its own engines 
and crews to move them. At the point of the accident there were 
two tracks, on one of which the Central Railroad train, on which the 
plaintiff's husband was the engineer, was running, and just as it came 
along a rear-end collision occurred between two of the defendant's 
trains on the adjoining track, by which the caboose of the one was 
thrown over onto the engine of the Central train, and the plaintiff's 
husband was killed. It was held that this did not présent a case with- 
in the act, the plaintiff's husband, while engaged in railroad work as a 
locomotive engineer, not being in the employ of the défendant, nor 
r.pon premises which were to be treated as the defendant's at the time. 
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Summing up the resuit of the preceding cases, the foUbwing rules are 
deduced by the court therefrom. "First, where the same track is 
used by two railroad companies, it must be considered for the ap- 
plication of the act of 1868 as the property of each while using it. 
Secondly, whether the use be by virtue of joint or several owner- 
ship, charter right, lease, license, or traffic agreement, is immaterial. 
Thirdly, to bring the case within the second class distinguished in 
Spisak V. B. & O. R. R. Co., 152 Pa. 281, 25 Atl. 497, namely, those 
where the employment is ordinarily the duty of railroad employés, the 
plaintifï must not only be engaged in such work, but also be so engaged 
for or upon the property of the railroad by whose négligence he is 
injured. * * * Fourthly, in such cases the employés of each road 
accept the risks of their employment in regard to their own road but 
not those incident to the opération of the other road, unless at the time 
engaged in some work for the other or for both roads jointly." It is 
conceded that the distinctions which are thus made were not directly 
developed by the facts in the earlier cases ; but it is claimed that the 
language of the opinions indicates the trend of thought on the sub- 
ject, no case having been decided, as it is asserted, which upon its 
facts is out of harmony with the rules so laid down. Even the Mul- 
herrin Case is said to be m accordance with them when carefully 
examined, it being significantly pointed out that the plaintifï there 
might hâve recovered had he been injured while the track on which 
he was walking was the track of his own company, and while he was 
engaged in the performance of his duty on it ; the fact being, however, 
that it had become the track of the other company, his own train having 
left him and passed on. 

There can be no question, as it seems to me, with regard to the con- 
clusion to which thèse cases lead, as appHed to the case in hand. The 
Erie passenger train, on which the plaintifï was riding when he was 
injured, had the right of way over the defendant's freight train with 
which it collided and the road by right was its road and not that of 
the défendant, entitling it to a clear passage thereon. It is true, that 
the defendant's freight train was occupying and using the track where 
it was, but it was doing so of wrong, so far as it intruded upon the 
time of and except as it took proper précaution to guard against the 
passenger train which it knew was following. Even on the basis of 
use and occupancy (which at the best was shifting and temporary) 
such part of the road as the freight train had passed over and ofï of, 
no longer belonged to it, so as to stand as the premises of the défend- 
ant, but became at once the road of the Erie, which both owned and 
had the right of way over it for its approaching train. As then the 
Erie train advanced, the track under it became its track, by right as 
as well as by occupancy, and ceased per force to be the track of the 
défendant company; and the plaintifï riding over it could not in any 
sensé be said to be upon or employed about the defendant's premises 
when he was injured any more than the conductor in the Kelly Case, 
or the engineer in Keck v. Railroad. 

Assuming, however, that this might not be so, according to the dis- 
tinction made in Spisak v. Balt. & Ôhio R. R. Co., 152 Pa. 281, 25 Atl. 
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497, the cases, in which joint traffic rights are enjoyed by différent 
companies over the same road, fall into the second class there made; 
that is to say, in the wûrds of the court, "where the accident occurs 
in a place which is not exclusively and for gênerai purposes, but only 
within a limited and statutory sensé, the premises of the railroad Com- 
pany." In proof of which it is sufïicient to note that Mulherrin v. Rail- 
road, where that was the fact, is assigned to that class. But, as de- 
clared in the Spisak Gase, in this class the nature of the employment 
at which the party is engaged at the time of the injury becomes ma- 
terial; and it is only where this is of a kind that is ordinarily per- 
formed by employés of the railroad, that the act of 1868 applies and 
puts him on the basis of a quasi employé. Where that is not its 
character, however, and it has no relation to railroad work as such, it 
does not. Applying this in the Keck Case, it was held not to be 
within the act, the plaintiff's husband, although actually engaged in 
railroad work as a locomotive engineer, not being at work for the 
défendant company nor upon premises which were to be treated as be- 
longing to it at the time. And aS further illustrating this principle, 
according to what is said in the same case of Mulherrin v. Railroad, the 
plaintiflf there by the same considération, woûld hâve had his action, 
provided only he had been injured while in the performance of his 
duties as brakeman, on what was to be regarded as his own road. 

In the présent instance, then, not only was not the plaintifï on 
premises which could be claimed to be those of the défendant com- 
pany, within the meaning of the act, but his duties as mail clerk had 
not the remotest relation to railroad work as such, and could not 
bave been performed by employés of either company, being specially 
committed to him as agent and représentative of the Post Office De- 
partment of the gênerai government, which the fact that they were 
to be performed while being transported on a railroad train does 
not affect or change. To such a case, in whatever way we look at it, 
the act of 1868 does not apply, and cannot, therefore, be invoked to 
relieve the défendant of responsibility. 

The rule for a new trial is discharged. 



MAYS V. NEWLIN. 
(Circuit Court, W. D. Virginia, January 25, 1906.) 

1. Removal of Causes — ^Timb of Teansfee of Jtjeisdictios. 

The jupisdlction of a ?tate court over a cause Is not termlnated 
merely by the flling of a sufQcient pétition and bond for Its removal wlth 
the clerk, nor untll they are presented to the court or Judgé'for ac- 
eeptance. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dlg. Removal of 
Causes, § 204.1 

2. Same — Présentation of Pétition and Bonb to Couet. 

An oral motion In a state court for the removal of a cause is a suffl- 
olent présentation to the court of the pétition and bond for removal, 
where they are on flle with the clerk. 
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3. Same — Effect of Withdbawal or Présentation. 

; Where a motion for the removal of a cause on a pétition and bond 

on flle was overruled by the state court, on the ground that the cause 
was still at rules and not on the court docket, and défendant acquiesced 
In such décision by taking no further action for removal until the next 
term and then again presenting the motion, such action had the efCect of 
a teinporary withdrawal of the motion, and the state court retained 
jurisdiction until it was again presented. 

4. Attaciiment— Vaudity of Wbit — Retubn Day. 

Where the flrst Monday in a month, which was made by statute the 
first day of a term of court, fell on the fifth, but the term was not 
actually opened until the seventh, as permitted by statute, an attach- 
ment issued and served on the sixth and retumed on the seventh Is not 
invalid because It was in terms made returnable on the "flrst day" of the 
term, when no préjudice resulted to défendant 

At Law. On motion to quash attachment. 

Caskie & Coleman and Whitehead & Whitehead, for plaintiff. 
Beasley & Moon and W. K. Allen, for défendant. 

McDOWELL, District Judge. This is an action at law commenced 
in the corporation court of the city of L,ynchburg, and removed to 
this court, on the ground of the nonresidence of the défendant. 
Process was issued on April 5, 1905, returnable to the May rules. 
The défendant, conceded to be a citizen and résident of Pennsyl- 
vania, was found and served with process in due time in this state. 
At the May rules (held April 34, 1905) the déclaration was filed, 
and the défendant filed in the office of the clerk of the corporation 
court a pétition for removal and a bond, subsequently adjudged to 
be in good form and accepted. The order of the state court, made 
on June 10, 1905, reads, in so far as is now material, as follows : 

"And now at this day, to wit, at a corporation court for the city of Lynch- 
burg, continued and held at the courthouse thereof on Saturday the lOth 
day of June, A. D. 1905, belng the day and year first herein mentioned. On 
the flrst day of the May term, 1905, of this court, the défendant, by counsel, 
submitted a motion, ore tenus, In open court, for the removal of this cause 
to the Circuit Court of the United States for the Western District of Vir- 
ginia, whlch motion was denied by this court, on the ground that the cause 
was still at rules and so not matured, therefore not before the court And no 
record was made of said motion. On the 7th day of June, 1905 (being the 
first day of the sitting of this court at its June term, 1905), the défendant, 
by counsel, submitted the same motion In open court, ore tenus, which mo- 
tion, not being objected to by counsel for plaintiff, who was then présent at 
the bar of the court, was granted by this court, but later, on the same day 
and before such order of removal was entered by the clerk, counsel for de- 
fendant asked leave to wlthdraw thelr said motion for the tIme being, and 
such leave was accordingly granted. And thereupon, at a later day of the 
same term, to wit, on the 9th day of June, 1905, the défendant, by counsel, 
filed herein his motion in writing for the removal of this cause to the Circuit 
Court of the United States for the Western District of Virginia. • « • 
Now therefore, this court doth now hereby accept and approve said bond 
and accept said pétition, and doth order that this cause be removed for trial 
to the next term of the Circuit Court of the United States for the Western 
District of Virginia at Lynchburg, pnrsuant to the statute of the United 
States, and the clerk of this court is hereby ordered forthwith to tran- 
scribe and certlfy a transcript of the proceedings herein to said court Includ- 
Ing the attachment proceedings herein ; and it is further ordered that ail 
other proceedings of this court herein be stayed." 
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The copy of the record was made June 15, 1905, and was filed 
in this court September 13, 1905. On June 6, 1905, an attachment 
was Sued out by the plaîhtiff from the office of the clerk ôf the corpora- 
tion court, and it was on that date levied on certain real estate 
belonging to the défendant. The return of the sergeant was also 
made on June 6, 1905. The June term, 1905, of the corporation 
court, had the judge been présent, would hâve commenced on Mon- 
day, June 5th. It appears from the above quoted order of June lOth 
that tha,t term of thé court was actually commenced on June 7th. 
Section 3122, Code 1904, reads: 

"Though a court be not held on the flrst day of a term, It may neverthe- 
less be opened on any subséquent day, if, in the case of a circuit or corpora- 
tion court, the same is done before four o'clocli in the aftemoon of the third 
day." 

The order of attachment, issued on June 6th, concludes as fol- 
lows: 

"Therefore we command you that you attach the estate of the sald H. H. 
Newlin for the amount of the said $5,000.00 ; and that you secure such estate 
so attached in your hands, or so provide that the same may be forthcoming 
and liable to further proceedings thereupon to be had before our sald court 
on the flrst day of the June term, 1905, thereof ; and that you make return 
hereof at that time how you hâve executed the same. And hâve thea there 
this writ" 

After the removal of the cause to this court the défendant moved 
that the attachment be quashed. This motion was resisted, and the 
questions involved must now be considered. 

Jt is contended in behalf of the défendant that the attachment is 
void (1) because issued after the pétition for removal and bond had 
been filed and (2) because the attachment is returnable to a day that 
had passed prior to the issue of the attachment. 

Judicial complaints of the confusion of thought, the inconsistencies, 
and the wholly unnecessary want of clearness in the "Judiciary Act" 
(Act March 3, 1875, c. 137, § 1, 18 Stat. 470, 1 U. S. Comp. St. 1901, 
p. 508 ; 4 Fed. St. Ann. 265 et seq.) hâve been unceasing and un- 
availing. But, until Congress sees fit to act, the courts must con- 
tinue their efforts to construe this perpléxing statute as best they may. 
Whether or not, in a proper case for removal, the jurisdiction of the 
State court ceases on the filing in the clerk's office of the state court 
of a pétition for removal and a proper bond, is a question which, so 
far as I am advised, has never been expressly decided by the Su- 
prême Court, and is one on which there is among the subordinate 
fédéral courts much conflict of opinion. There are undoubtedly ex- 
pressions in the opinions of the Suprême Court indicating that mère 
filing of the pétition and bond, in a proper case for removal, eo 
instanti, terminâtes the jurisdiction of the state court. But thèse 
expressions are dicta, and in other opinions are found dicta indicat- 
ing that the pétition and bond must be presented to the state court, or 
a judge thereof (Remington v. Railroad Co., 198 U. S. 95, 99, 25 
Sup. Ct. S77, 49 L. Ed. 959), in order to terminate the jurisdiction 
of such court. Sec Traction Co. v. Mining Co., 196 U. S. 239, 244, 
25 Sup. Ct. 251, 49 L. Ed. 462, and cases there cited. Many of 
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the irreconcilable décisions of the fédéral trial courts are cited in 18 
Ency. PI. & Pr. 330, 321. Among those holding that présentation 
of the pétition and bond to the state court, or the judge thereof, is 
essential may be mentioned: Shedd v. Fuller (C. C.) 36 Fed. 609; 
Roberts v. Railroad Co. (C. C.) 45 Fed. 433 ;' Hall v. Chattanooga 
Agricultural Works (C. C.) 48 Fed. 599; Kinne v. Lant (C. C.) 
68 Fed. 436, 438; La Page v. Day (C. C.) 74 Fed. 977; Fox v. 
Railroad Co. (C. C.) 80 Fed. 945. See, also, 4 Fed. St. Ann. 351. 
In support of the opposite view the following cases are in point: 
Miller V. Tobin (C. C.) 18 Fed. 609, 613; Brown v. Murray, Nelson 
& Co. (C. C.) 43 Fed. 614; Noble v. Ass'n (C. C.) 48 Fed. 337; 
Wills V. Railroad Co. (C. C.) 65 Fed. 532. I hâve found no dé- 
cision of the question before us by the Circuit Court of Appeals 
of the Fourth Circuit. The question is at large and must be de- 
termined as may seem most in accord with the intent of the removal 
statute. The language of the statute clearly imports that the pé- 
tition and bond shall be presented to the state court. It is not ex- 
pressly stated that the jurisdiction of that court ceases upon the 
mère filing of thèse papers, and, on the other hand, the time when the 
state court shall "proceed no further in such suit" is after that court 
bas been afforded opportunity to "accept" the pétition and bond. 
Since the rulings (Noble v. Ass'n [C. C] 48 Fed. 337; Loop v. 
Winter's Estate [C. C] 115 Fed. 362; Remington v. Railroad Co., 
198 U. S. 95, 99, 25 Sup. Ct. 577, 49 L. Ed. 959; Groton Co. v. 
American Co. [C. C] 137 Fed. 284, 289; Johnson v. Computing Co. 
[C. C] 139 Fed. 339, 343) to the effect that the pétition and bond 
may be presented to a judge of the state court in vacation, the strong- 
est argument in support of the view that the mère filing of thèse 
papers ends the jurisdiction of the state court has lost much of its 
force. The most satisfactory conclusion that I can reach is that the 
jurisdiction of the corporation court was not terminated on April 24, 
1905, by the mère filing of the pétition and bond in the office of the 
clerk of that court. 

The oral motion made by défendant on the first day of the May 
term of the corporation court was I think a sufficient présentation of 
the pétition and bond to that court. While the order does not recite 
that thèse papers were then actually and with formality presented to 
the court for action, it is a matter of course that the motion to re- 
move was based on thèse papers, and that they were called to the 
attention of the court. Such is a sufficient présentation of the re- 
moval papers. The reason the corporation court did not then ac- 
cept the pétition and bond is expressly stated to be the fact that 
the cause was at rules and not on the court docket. If my views 
are sound, the learned corporation court should bave considered the 
removal papers, and, as the right of removal was shown to exist on 
the face of thèse papers, it was the duty of that court to then ac- 
cept them. Upon the refusai of that court to accept the pétition and 
bond, counsel for défendant had the right to bave the record tran- 
scribed and forthwith filed in this court. The failure so to do 
seems to me necessarily an acceptance of the action of the corpora- 
143 F.— 37 
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tion court. . It wa^ançlection to leave undisturbed the jurisdiçtion of 
that court until tlie cause, should be placed on the dpcket and again 
called to the attention of.the court at thè June term. Such action 
was a temporary withdrawal of the motion to remove. Being tem- 
porary, it was nbt an abandonment of the right of removal, but it was 
a waiver of the right to then bring to an end the jurisdiçtion of the 
corporation court. During the interval between the first Monday 
in May and the sitting of the court in June, the défendant was in po- 
sition to treat the cause as still pending in the corporation court. If 
the record had been brought to this court at any time after the ruling 
of the corporation court at the May term, and bef ore the issue of the 
attachment, a différent question would bè presented. But the failure 
to file the record hère was an acquiescence in the view taken by the 
corporation court, and a temporary withdrawal of the motion to re- 
move. 

It is incongruous and anomalous that a statute, which is based on 
the theory that certain défendants cannot secure justice in the state 
courts, should require that the removal papers be presented to and 
accepted by the state -court. And it is déplorable that a défendant 
who seeks a removal should be held to hâve lest any right because 
of an .exhibition of respect for the state court. But such seems to be 
the inévitable resuit. During the interval between May Ist and 
June 7th the plaintiff had a right to secure a valid attachment. If 
it be held that the défendant had a right by subséquent action to de- 
stroy the jurisdiçtion of the corporation court as of May Ist, or to 
leaye the case in that court, the only course open to the plaintiff was 
to sue out an attachnient from the state court and tp also himself 
bring, the record hère and sue out another attachment from this 
court. If the plaintiff had so acted, he would hâve subjected him- 
gelf to the necessity of paying, in the first instance, both sets of 
costs and the probability of ultimately having to. pay either the 
costs of the attachmenit from the corporation court or costs of the 
transcript and the costs of the attachment from this court; and he 
would also hâve subjected himself to the possibility of an action 
for damages because of the levy of an attachment from a court 
having no jurisdiçtion. Assuredly the law does not authorize the de- 
fendant to thus embarrass and wrong the plaintiff. 

The failure of the défendant to file the transcript hère prior to the 
attachment must be treated as a temporary withdrawal of the re- 
moval papers from the considération of the corporation court and 
an élection to leave the jurisdiçtion of that court undisturbed, until 
at least the renewal of Ihe motion at the June term. 

The motion to remove made on June 7th must theref ore be con- 
sidered, in this case, as the first présentation of the pétition and bond. 
Under the circumstances hère the jurisdiçtion of the corporation 
court did not come to an end at least until June 7th, after the 
issue, levy, and return of the attachment. It is of course, unneces- 
sary to express an opinion as to the effect of the withdrawal of the 
motion to remove on June 7th. It is immater ial whether the juris- 
diçtion of the corporation court ceased on June 7th or June 9th. 
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The remaining contention may be more briefly disposed cf. For 
some purposes, the "first day" of the June term, 1905, of the cor- 
poration court was Monday, June 5th. The attachment was issued 
on June 6th and was returnable to the first day of the June term. 
But the judge of that court, exercising the right given by section 
3122, Code 1904, did not commence the term until June 7th. Con- 
sequently, in another sensé, the first day of the term was June 7th. 
That the expression was thus used by the clerk in issuing the at- 
tachment, and thus understood by the sergeant in executing it, can- 
not be gainsaid. The objection to the validity of the process is there- 
fore based on the fact that there is some ambiguity as to the return 
day. I understand that it is conceded that the attachment would 
be unobjectionable had the return day been in terms June 7th. If 
a défendant or a garnishee were Hable to lose some right for failure 
to take action on the return day of an attachment, there would be 
some merit in the contention of the défendant. But I am not ad- 
vised of any statute or rule of practice which requires motions to 
nbate, or other objections to, attachments to be made on the return 
day. I am consequently unable to perceive any merit in the ob- 
jection. Tlie latent ambiguity as to the return day is made to appear 
only by référence to the statute dirécting that the terms of the cor- 
poration court be held monthly, beginning on the first Monday of 
each month. But when it further appears that the June term in fact 
did not commence until the second day after the first Monday of 
that month, there remains almost no ground for a serions contention 
that the writ is void. This conclusion finds some support in Skip- 
with's Ex'r V. Cunningham, 8 Leigh (Va.) 271, 379, 31 Am. Dec. 642, 
and Brown v. Hume, 16 Grat. (Va.) 456, and does not seem to me 
to be weakened by the ruling in Tench v. Gray, 102 Va. 215, 46 S. 
E. 287. 

The motion to quash the attachment must be overruled. 



In re IMPERIAL BREWING CO. 

(District Court, W. D. Missouri, W. D. January 11, 1906.) 

Bankbuptcy — Pbovabde Dkbts — Damages fob Anticipatort Beeach op Con- 

TBACT. 

An adjudication of banltruptcy In an involuntary proceeding against 
a corporation is not of Itself a répudiation by the banlirupt of an ex- 
ecutory contract by which It agreed to talce and pay for a certain quan- 
tity of a product to be grown and delivered by the seller in each of a 
number of future years, nor is it the équivalent of a permanent disen- 
ablement to perform the contract, so as to give the seller a présent claim 
for damages for breach, which may be liquidated and proved as a debt 
of the estate, where the time for performance had not arrived and there 
had not in fact been any tender of performance on the one part nor 
refusai uor répudiation on the other. 

In Bankruptcy. On application by the E- Cléments Horst Com- 
pany for an order dirécting the manner in which its claims for un- 
liquidated damages against the bankrupt may be liquidated. 



580 143 FEDERAL REPORTER. 

, Warner, Dean, McLeod, Holden & Timmonds, for claimanf. 
Kames, New & Krauthoff, for gênerai creditors. 
I. J. Ririgolsky, for trustées. 

PHILIPS, District Judge. On the 21st day of October, 1905, th« 
Impérial Brewing Company, a corporation of the state of Missouri, 
was adjudged an involuntary bankrupt on pétition of certain of its 
creditors and its answer admitting its inability to pay its debts and 
its willingness to be adjudged a bankrupt on thât account. The E. 
Cléments Horst Company, a corporation having its résidence and 
gênerai place of business in the city of San Francisco, Cal., has pre- 
sented its pétition, setting out in substance that on the 36th day of 
June, 1905, it entered into a contract with the said Impérial Brewing 
Company whereby the petitioner obligated itself to sell and deliver 
to said Impérial Brewing Company 80 baies of hops, each, of the 
crops of the years 1905 to 1910, inclusive, for which the said vendee 
Company obligated itself to pay to the petitioner on each baie of such 
hops at the rate of 15 cents per pound (tare 5 pounds) net cash, 
plus the freight from the Pacific Coast. The time of delivery fixed 
by the contract was during the months of September tô February, 
following tlie harvest of each year's crop. Said hops were to be used 
by said brewing company in the manufacture of béer. The pétition 
allèges, in efïect, that the contract was breached by said adjudication 
in bankruptcy, whereby the petitioner was damaged in the sum of 
$5,675, and it prays that the same may be liquidated and proved against 
the estate of the bankrupt, and for an order directing the manner in 
which said liquidation shall be had. The pétition further allèges 
that the trustées in bankruptcy hâve elected not to keep said con- 
tract alive. 

The question to be decided is, did the adjudication in bankruptcy 
against the Impérial Brewing Company in and of itself constitute 
such a breach of the contract as to mature the whole executory con- 
tract, entitling the claimant to prove up and hâve allowed against 
the estate in bankruptcy the damages claimed? While the statement 
of the pétition is a little indefinite respecting the proceedings leading 
to the adjudication, the court will take cognizance of its own records, 
which show that it was an involuntary proceeding in bankruptcy — 
necessarily so because the corporation could not on its own voluntary 
pétition be adjudged a bankrupt. While the pétition herein states 
that the Impérial Brewirig Company was permanently disabled from 
performing said contract and repudiated the same in ail its parts, 
and that it retired permanently from business and was hopelessly 
insolvent, etc., thèse results are alleged to follow "by reason of said 
bankruptcy proceedings." At the time of the adjudication in bank- 
ruptcy there was no, debt owing by the bankrupt to .the claimant. 
There had been no delivery or tender of delivery prior thereto, and 
none since. It may be,conceded as the law of this jurisdiction that 
where a party is bound from time to time, as expressed in the con- 
tract, to deliver articles to be manufactured or products to be grown, 
each parcel as deliver ed to be paid for at a certain time and in a cer^ 
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tain way, a refusai by the vendee to be further bound by the ternis 
of the contract or to accept further deliveries constitutes a breac'n 
of the contract as a whole, and gives the vendor a right of action 
to recover the damages he may sustain by reason of such refusai. 
In such case the positive refusai of the vendee to perform when 
tender is made, or notice by him to the vendor before maturity of the 
time for delivery that he will not carry out the contract, will release 
the vendor from making any tender, and entitle him to an action in 
advance of the fixed period for delivery on bis part to recover dam- 
ages as for breach of the whole contract. Roehm v. Horst, 178 
U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. 

The sole reliance of the claimant to bring it within this rule for 
such breach is predicated of the adjudication in an involuntary pro- 
ceeding in bankruptcy against the vendee. I am unable to consent 
to the proposition that such an adjudication in bankruptcy, ex vi 
termini, is in law tantamount to a refusai of the bankrupt to per- 
form, or that it thereby permanently disabled itself from performance, 
to bring the claim asserted by petitioner within the opération of the 
rule laid down in Roehm v. Horst, supra. As said by Judge San- 
born, in Watson v. Merrill, 136 Fed. 363, 69 C. C. A. 719 : 

"An adjudication in bankruptcy does not dissolve or terminate contractual 
relations of the bankrupt. * * * Its effect is to transfer to the trustée 
ail the property of the bankrupt except his executory contracts, and to vest 
in the trustée the option to assume or to renounce thèse. It is the assign- 
ment o( the property of the bankrupt to the trustée by opération of law. 
It neither releases nor absolves the debtor from any of his contracts or ob- 
ligations, but, like any other assignment of property by an obligor, leaves him 
bound by his agreements, and subject to the liabilities he bas incurred. It 
is the diseharge of the bankrupt alone, not his adjudication, that releases 
him from liability for provable debts in considération of his surrender of 
his property, and its distribution among the creditors who hold them. 
Even the discharge fails to relieve him from claims against him that are 
not provable in bankruptcy, and, sinee his obligation to pay rents which are 
to accrue after the filing of the pétition in bankruptcy may not be the basia 
of a provable claim, his liability for them is neither released nor affected by 
his adjudication in bankruptcy, or by his discharge from his provable debts. 
One agrées to pay monthly rents for the place of résidence of his family or 
for his place of business, or to render personal services for monthly compensa- 
tion for a term of years ; he agrées to purchase or to convey property ; and 
he then becomes Insolvent and is .idjudicated a bankrupt. His obligations 
and liabilities are neither tenninated nor released by the adjudication." 

Why should a rule be applied to a corporation — a légal entity — 
différent in this respect fron> a natural person? Section 1, cl. 19, of 
the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]) déclares that "persons" shall include corpora- 
tions, except where otherwise specified. An adjudication in bank- 
ruptcy of a corporation does not work a dissolution of the corpora- 
tion or a forfeiture or loss of its franchise. The very policy of the 
bankrupt law is that by the adjudication and the surrender to the 
trustée of ail the assets of the bankrupt then owned he may thereby 
be manumitted from the burden of existing debts, and by his unim- 
peded énergies and industry the better be enabled to prosecute his 
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business and earn a livelihood and a competency. Why should any 
différent rule be applied to a corporation coerced into bankruptcy, 
which but fépresents the aggregate co-operation and capital of a num- 
ber of individual ■ stocldiolders ? Its stockholders may décide to in- 
fuse new life into it by assessments or otherwise, and its directors 
résume business, go ahead, and perform any executory contract. 
And if they had an advantageous contract with the vendor for pro- 
viding it with hops in its business, why should it not be left in posi- 
tion to avail itself of the yet unexecuted contract ? 

In Lovell v. St. Louis Life Insurance Company, 111 U. S. 264, 
4 Sup. Ct. 390, 28 L. Ed. 423, the court held that where an insurance 
Company had terminated its business and transferred its àssets and 
poHcies to another company, whereby it totally abandoned the per- 
formance of its contracts by transferring ail of its assets and obli- 
gations to the new company, it thereby authorized the insured to 
treat the contract as at an end and to sue to recover back the pre- 
miums aiready paid, although the time for performance of the obli- 
gation, to wit, the death of the insured, had not arrived. For, as 
said by Mr. Justice Bradley, referring to a life insurance company 
which had gone into liquidation, in Carr v. Hamilton, 129 U. S. 252, 
256, 9 Sup. Ct. 295, 32 L. Ed. 669 : 

"By that act the company becomes civlllter mortuus, Its business is 
brought to an absolute end, and the pollcy holders become créditera to an 
.amount equal to the équitable value of their respective polieies, and en- 
titled to particlpate pro rata In its assets." 

In Re Swift, 112 Fed. 315, 50 C. C. A. 264, a broker had made a 
contract to deliver certain stock to a customer. It was held that he 
made it impossible to fulfiU his agreement to deliver the stock by his 
adjudication in bankruptcy, for the reason that it took the stock 
from him and vested it, with ail his property, in his trustée. But 
that is clearly not this case. 

As to In re Pettingill & Co. (D. C.) 137 Fed. 143, relied upon by the 
petitioner, I may say that I can concur in the syllabus of that case that 
under the bankrupt act the provability of a daim dépends upon its 
status at the time of the filing of the pétition in bankruptcy. If not 
then a. provable debt, as defined in the act, it cânnot be proved, al- 
though it may thereafter corne within such définition. "If a bankrupt, 
at the time of bankruptcy, by disenabling himself from performing 
a particular contract, and by repudiating its obligation, could give 
the other party the right to maintain at once a suit in which damages 
could be assessed at law or in equity, then such party may prove as a 
creditor in bankruptcy, on the ground that bankruptcy is équivalent 
of disablement and répudiation." 

■ If, however, it was intended to hold that, as applied to an executory 
Contract for the sale of annual crops to be raised in successive years, 
#here no breach' had occurred at the time of an involuntary adjudi- 
cation in bankruptcy, the mère act of such declared statutory insol- 
vency constituted such a breach of the contract as to enable the ven- 
dor to prove up against the estate the contingent damages, as on a 
répudiation of the contract by the vendee, I cannot consent thereto. 



WHITTAKEE V. ATLANTA, B. & A. E. CO. 583 

There was no renunciation by the vendee company of the contract 
after the commencement of performance or renunciation before the 
time for performance had arrived. Nor has the vendee dehberately 
incapacitated itself or rendered performance of the contract imp -s- 
sible within the rule laid down in Roehm v. Horst, 178 U. S. 18, 20 
Sup. Ct. 787, 44 L,. Ed. 953. As a discharge in bankruptcy under 
section 1, cl. 13 means no more than "the release of a bankrupt from 
ail of his debts which are provable in bankruptcy, except such as 
are excepted by the act," and the claim for damages for a possible 
future breach of a contract is not a debt provable against the estate, 
in the absence of any refusai on the part of the bankrupt to recognize 
the contract, and he has not voluntarily or positively disabled him- 
self from performing it, where its performance does not become obli- 
gatory until after the adjudication in bankruptcy, my conclusion 
is that the claim in question is not one provable in bankruptcy. 

It is a noteworthy fact that under the bankrupt acts of 1841 and 
1867 the right was given to prove "uncertain and contingent de- 
mands" against the estate. This provision was omitted from the 
présent bankrupt act of 1898. In my judgment this omission is sig- 
nificant. 

It results that the application for an order directing the manner 
of the liquidation of the claim in question is denied. 
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(Circuit Court, N. D. Georgia. January 3, 1906.X 

No. 64. 

RAILEOADS— CONSTEUCTION ON STEEKT— INJUNCTION. 

Under Civ. Code Ga. § 2167, which authorlzes any rallroad Company to 
lay its track along any street or highway with the written consent of the 
municipal or county authorities, a lot owner cannot enjoin the con- 
Btruction of a railroad along a street on which hia lot abuts, with the 
consent of the city council, on the ground that the eontemplated change 
of grade, also approved by the council, will resuit In incidental damages 
to hls lot which hâve not been ascertained or pald; and the rule is the 
same whether the fee of the street is in the public or in the abutting 
lot owners, It being the settled law of the state that damages arising 
from the gradlng of a street by the municipality are recoverable only by 
an action at law. 

In Equity. 

A. H. Thompson and Spencer R. Atkinson, for complainanL 
Rosser & Brandon, for défendant. 

NEWMAN, District Judge. This is a bill filed by the complaîn- 
ant against the Atlanta, Birmingham & Atlantic Railroad Company, 
seeking to enjoin the défendant company from laying its track and 
constructing its railroad line along Morgan street, in the city of 
La Grange, Ga., upon which complainant's property abuts, and also 
to enjoin it from going upon one of the lots on Morgan street owned 
by the complainant. The défendant company is incorporated under 
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the gênerai law of Georgia providing for the incorporation of rail- 
road companies. One of the powers granted by tiie act of the Lég- 
islature, now embodied in section 3167, par. 5, of the Civil Code of 
Georgia, is: 

"To construct Its road across, along or upon, or to use any stream of 
water, watercourse, street, highway or canal whlch the route of its road 
shall intersect or touch: Provlded, no railroad shall be constructed along 
and upon any street or highway without the written consent of the munic- 
ipal or county authorlties, and whenever the track of any such road shall 
touch, intersect or cross any road, highway or street, It may be carried over 
or under, or cross at a grade level or otherwlse, as may be found most expé- 
dient for the public good." 

The municipal authorities of the city of La Grange hâve authorized 
the railroad Company to construct its road upon and along Morgan 
street at the point in question. They hâve also approved the profile 
made by the engineer of the railroad company, which somewhat 
alters the grade of the street along complainant's property. Com- 
plainant expressly avers in his bill that it is the purpose of the rail- 
road company to actually go upon his property. The défendant in 
its answer explicitly dénies that it is its intention to actually enter 
upon any of the property of complainant with its work of construc- 
tion until the value of the property to be taken shall hâve been ascer- 
tained according to law and compensation paid therefor. That part 
of the case, therefore, which involves the actual taking of any of 
complainant's property, can be readily disposed of by proper order. 
The important question for détermination in the case is whether the 
railroad company has a right to proceed to lay its track along Morgan 
street, as proposed, without first ascertaining whether there would be 
damages to complainant's property, and, if so, paying for the same 
before the construction begihs. 

Counsel for complainant contend that there is a différence between 
the rights of abutting owners on streets as to matters of this sort 
where the title to the land embraced in the street is in the public, 
and where it is in the abutting owners to the center of the street. 
By an act of the Législature of Georgia approved December 34, 1837, 
the justices of the inferior court of the county of Troup, as well as 
other counties mentioned in the act, were authorized "to purchase 
a lot of land for the county town." Laws 1837, p. 65. The justices 
of the inferior court of Troup county did purchase on March 5, 1838, 
lot of land No. 109 in that county. This they subsequently laid otr 
into town lots, and the lots now in question were sold by the jus- 
tices of the inferior court, and came down by proper conveyances 
to the complainant's intestate. By an act of the Législature of 
Georgia approved December 16, 1838, county commissioners were 
appointed for the town of La Grange, and provision made for their 
successors. By this act it was also provided that: 

"Said commissioners and their successors In oïfice shall hâve corporate 
jurisdictlon over the lot of land on which the said town Is sltuated, and 
ail other public lots that may hereafter be laid out in said town ; and shall 
hâve exclusive government of and control of ail patrols and persons liable 
to work on the roads within the same." Laws 1828, p. 152. 
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Unquestionably by this last act the government and control over the 
land embraced within the town of La Grange, which is a part oi 
the original land lot No. 109, was vested in the commissioners of 
the town of La Grange and their successors in office, now the mayor 
and council. 

It is urged that where land is platted and sold by the justices of 
the inferior court abutting streets, as was donc in this instance, the 
fee to the center of the street passes to the purchaser of the lots, 
just as it would if an individual had platted the land and sold it off in 
lots. It is then argued that in conséquence of this Whittaker's intestate 
owned the land to the center of Morgan street in front of his property, 
subject only to the public use as a street, and that an additional bur- 
den cannot be put upon it without compensation being first paid 
for its use. It is true that some authorities draw a distinction as to 
the right to put an additional burden upon the street, other than that 
of the ordinary public use as a highway, when the title to the street 
is in the abutters, and when it is in the state or in the city. I do not 
know that any such distinction should exist in Georgia. The Lég- 
islature certainly made none in the act authorizing railroads to use 
streets longitudinally, as quoted above : and the ground upon 
which the cases rest, authorizing the construction of street railroads 
and steam commercial railroads entering a city from other cities 
along public streets, is that it is a proper use to which a public high- 
way may be put, in the législative discrétion. In Barney v. Keokuk, 
94 U. S. 334, 24 L. Ed. 224, in the opinion of the court by Mr. Jus- 
tice Bradley (pages 340-342, of 94 U. S. [24 L. Ed. 224] ) the ques- 
tion is discussed in this way: 

"On the gênerai question as to the rights of the public In a city street, we 
cannot see any material différence in principle with regard to the extent 
of those rights, whether the fee is in the public, or in the adjacent landowner, 
or in some third person. In either case the street is legally open and free 
for the public passage, and for such other public uses as are necessary in a 
city and do not prevent its use as a thoroughfare. such as the laying of water- 
pipes, gas pipes, and tlie lilve : and according to the laws of lowa (which must 
be taken to govern tlie case) it may be occupied by those improved iron 
ways for public passage which modem skill has devîsed, and wlTieh the 
advance of général iniprovenient requires. It cannot be denied that horse 
railroads bave contributed imraensely to the public convenience In fumishing 
a rapid, cheap, and couvenient means of communication between difCerent 
parts of large towus, and hâve greatly promoted their increase and growth 
in wealth and population. By the accommodation which they afford, the 
citizen can réside miles from his shop or place of business. Though attended 
with some inconveniences, they bave greatly addcd to the efflciency of the 
public thoroughfares, and hâve more than doubled their capacity for travel 
and transportation. So other raiiways coming to cities add greatly to their 
population and wealth, and furnish greatly increased facilities of communica- 
tion with other portions of the country. In lowa, by the act called the 
'Right of Way Act,' found In the Code of 1851 [section 735], it Is declared 
that 'the coniity court may also grant licences for the construction of any 
canal or raiiroad. oi' nny macadaraized or i)lank road, or any other improve- 
ment of a similar clrir-actpr, or aiiy tcle'jraph line, to keep the same up for 
a period of not excecdiug ti ty years, and to use for this purpose any portion 
of the public higliway or otiier luopcriy. public or private, if necessary. Pro- 
vided, such use shall iint (>'>> triH't tlic lii iiway.' lievision 1860, lowa, p. 20(i. 
By the construction giveii U> lliis art by the Suprême Court of the state, 
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rallroads, especlally when located and eonetructed under municipal régula- 
tion and control, are not regûrded as obstructions to a liighway in the légal 
fiense, nor as creatlng, whén " laid thereon, any Injury to the proprletors of 
tlie adjacent lands, (or which tbey are entitled to compensation. The cases 
l'eferred to by tbe Circuit Court (which are given below) abundantly demon- 
strate tbis conclusiqn, and no elaborate discussion of the subject Is required 
from us. See Milburn v. Cedar Raplds, 12 lowa, 249-260 ; Clinton v. Cedar 
Rapids & Mo. Railroad Co., 24 lowa, 455; Tomlin v. Dubuaue Rallroad Go., 
32 lowa, 106, 7 Am. Rep. 176; Chicago, Newton & S. W. Rallroad Co. v. 
Mayor, etc., of Town of Newton, 36 lowa, 299 ; Coolc v. City of Burlington, 36 
lowa, 357 ; Clinton v. Clinton & Lyons Rallroad Co., 37 lowa, 61 ; Ingram et 
al. V. Chicago, Dubugue & Mlnn. Railroad Co., 38 lowa, 669. The cases 
cited, it is true, are generally those in which the fee of the streets was in 
the cities rëspectlvely, as is commonly the case in lowa. But in Haight's 
Case, in 4 lowa, 199, the very street now in question was under considération, 
and the plaintifif has the same tltle as that of the plalntlfC In the présent 
case ; and the principles laid down in ail the later cases apply as well where 
the tltle of the soil la In the adjacent proprietor as where it is in the 
City or a third party. And, as before remarked, we can perceive no well- 
founded différence In prineiple between the one and the other as to the rights 
of the public." 

As the law of lowa seems to hâve been quite similar to the law of 
Georgia, this discussion of the question is particularly applicable. 
I should not be disposed to hold that Whittaker's intestate had the 
title to the soil to the center of Morgan street in front of his property ; 
but, if he had, I am inclined to think that it would not make any différ- 
ence as to the merits of the' question now presented. 

It is thoroughly settled in Georgia, as I understand it, that a city 
may grade a street, although consequential damages may resuit, with- 
out iirst paying compensation therefor. Injunction will not issue 
to prevent the public from grading a highway, but the abutting 
property owner, claiming to be injured, will be left to his action at 
law for damages. Moore v. City of Atlanta, 70 Ga. 611. There 
seems to be no différence in prineiple between a city doing the grad- 
ing itself and allowing it to be done by a railway company. In the 
présent case the city authorities hâve approved a profile showing the 
changes in grade to be made, and it must be assumed that they con- 
sidered the changes which are to be made by cutting down somewhat 
along the complainant's lots to be proper changes for public purpose 
and in the public interest. Consequently the same rule would apply 
'zs if the city was itself having the work done. In Atlantic & Bir- 
mingham R. R. Co. V. Mayor and Council of Montezuma, 133 Ga. 
1, 49 S. E. 738, the Suprême Court of the state recognizes the right 
of this same railroad company to construct its track lawfully in a 
street, although in that case it appears to hâve been considered that 
the use to which it was desired to put the street was not the ordinary 
jtongitudinal use for its tracks, because it obstructed and practically 
closed up the street. It is said in that case that: 

"ÇIv. Code, § 2167, par. 5, permitting the longitudinal use of a street, 
niust be considered to authorlze only a lawful use, and not the création and 
«aintenance of a nuisance thereon." 

If there can be a lawful use of a street for a railroad track, such 
lawful use must embrace what is proposed in this case; that is, the 
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construction of one track longitudinally along the street. The rail- 
road Company could not do less than this, and, if it is allowed to use 
the Street at ail, it certainly must be allowed to use it for the purpose 
contemplated hère. It seems to hâve been the intention of the Lég- 
islature to allow the city and county authorities to control the matter 
of permitting railroads to be constructed along public streets in cities and 
towns and roads in the country, respectively. It must be assumed that 
the municipal authorities of the city of La Grange would not hâve 
granted the right to construct a railroad along Morgan street unless it 
was for the public interest. A discrétion is vested by law in the city 
council, and the courts will not interfère unless there is a manifest 
abuse of this discrétion, or unless some constitutional right of prop- 
erty owners is violated. Neither of thèse is satisfactorily shown hère. 
The injunction prayed, so far as it seeks to prevent the use of the 
street in front and along the side of complainant's property for the 
laying of track, must be denied, and the rcstraining order heretofore 
granted to that extent dissolved. As the railroad company dénies 
any purpose or intent of actually going upon the land in question 
Avithout having the damages ascertained and paid, the injunction seek- 
ing to prevent that should also be denied, and the restraining order 
dissolved, but, as to this, with the right of complainant to move at 
any time for a renewal of the restraining order, should the défend- 
ant company take any further steps to go upon any of the property 
in question without first complying with the law with référence to the 
ascertainment and payment of proper compensation. 



KNICKERBOCKER TRUST CO. v. DAVIS. 
(Circuit Court, D. New Jersey. February 17, 1906.) 

COEPOEATIONS StJBSCEIPTIONS FOB BONDS — CONSTBTJCTION OF STNDICATK 

AOBEEMENT. 

A syndicate agreement recited that a corporation had authorized an 
issue of $200,000 of bonds, and eacii subscriber slgned and deliyered to 
the syndicate managers a certificate by whicU for hlmself alone he agreed 
to take and pay for by a date flxed a certain number of such bonds at 
a stated priée, for whlch he was also to receive a certain amount of the 
stocli of the corporation; such certiflcates being payable to the managers 
or thelr order. The agreement also authorized the managers to obtain 
a loan from plaintiff trust company and to pledge the underwritlng cer- 
tiflcates and the bonds and stock called for thereln as security therefor, 
and each subscriber guarantied payment of a part o( the loan equal to 
the face value of his certificate, such payment to be a fulflllment of hls 
subscription and to entitle him to the bonds and stock subscribed for. 
Held, that the subscriptions were several, and that plaintiff, having made 
a loan as contemplated, was entitled to enforee the guaranty against a 
subscriber, without référence to whether or not the entire authorized 
issue of bonds had been sold; there being no such requirement In the 
agreement. 

On Rule to Show Cause Why a New Trial Should Not be Granted. 
On January 6, 1903, a written agreement was entered into by the Con- 
solidated Industries Company, designated in the agreement as "syndicate 
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managers," and the several Indlvîduals slgning the agreement, designated as 
"underwrlters." The agreement, In Its preamble, contalned a nnmber of 
récitals setting forth that thé Consolidated Gas & Electric Cîompany would 
rebuild its gas and electric plant, estend its mains for gas and electric sup- 
ply, and erect Coke ovens, by the purchase of real estate and the making of 
ofher improvements specifled in the récitals ; that it was estimated that the 
earnings of the Consolidated Gas & Electric Company for the year ending, 
May, 1904, would be over $100,000; that on the basis of 65 per cent, of the 
earnings for operating expenses there would remaiu 35 per cent, as a net 
revenue, whlch would be sufflcient to provide for the payment of the annual 
flXed charges of the company and also of a dividend of C per cent, on its cap- 
ital stock"; that the total capital was 2,000 full-paid shares, of a par value of 
$100 each.; that an issue of $300,000 of 5 per cent. Consolidated refunding 
sinking fund gold bonds had been authorized, which would fall due in 35 
years from their date; that $100,000 of the bonds and currency in exeess 
of $21,700 were reserved for rédemption purposes; that the bonds were 
deposited with the New York Security & Trust Company, trustée, and the 
cnrreney with the Rochester Trust Company, trustée; that the Consolidated 
Industries Company, "in order to obtain funds for the purpose set forth 
hereiii, bas undertaken to and has organized an underwriting syndicate, 
and has agreed and hereby does agrée to act as the managers of the said 
Consolidated Gas & Electric Company's underwriting syndicate" ; and that 
"each underwriter. each for hiinself, but not for the others, for the pur- 
pose of better aiding in obtaining the funds sought for, has duly executed 
and signed and delivered to the syndicate managers of said underwritins 
syndicate certain underwriting certlflcates in the dénomination of $825 each. 
to the aggregate amount set opposite hls signature hereto, said certlflcates 
being snbstantially In the following form: 

"Underwriting Certiflcate. 

" , 190—. 

"On January lOth, 1904 (or at any time on or before four months from 
date hereof, at my option), I promise to pay the Consolidated Industries 
Company, or to their order, by indorsement hereof, the sum of eight hundred 
and twenty-flve dollars, in considération of which, it is agreed by ail parties 
hereto, I shall receive from the payée one thousand dollars par value in 
the Consolidated refunding slnkiug fund 5 per cent. 35-year gold bonds of 
the Consolidated Gas & Electric Company, of Batavia, New York, of an 
authorized Itesue of three hundred thousand dollars, and three hundred dol- 
lars par value of the capital stock of the said Consolidated Gas & Electric 
Companyi of Batavia, New York, of an authorized issue of two hundred 
thousand dollars, the payment of said sum by me and delivery of said cer- 
tlflcates to me to be made at the office of on (or on or before four 

months from the date hereof, at my option) January lOth, 1904. 



"No. 



After the abpve-mentioned récitals the agreement sets forth that in con- 
sidération of the premises the Consolidated Industries Company, for them- 

, selves and as managers of the syndicate, and for each and every member of 
the syndicate, agreed to carry out faithfully and to their utmost ability the 
following provisions : 

. (1) That during the period ending January 10, 1904, the syndicate man- 
agers would endeavor to market the bonds held under the agreement for 
the pro rata beneflt of ail the underwrlters at a net priée to them of $925 
per bond, without déduction for expenses or commissions, the exeess re- 
ceived by the syndicate managers to go to them as their compensation for 
effecting the sales. 

(2) That each member of the syndicate should be llable only for bis pro 
rata share of the bonds, if any, which remained unsold on January 10, 1904. 

(3) That no underwriter should be llable to the syndicate managers for 
any sum of money unless he should receive in exchange, for each certiflcate 
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for $825 signed by hlm, $1,000 In sald mortgage bonds Ot the Consolidated 
Gas & Electric Company and $100 in cash on bis pro rata share of the bonds 
previously sold, and the full amount of stock bonus to which he was en- 
tltled on the total amount of bis subscription. 

(4) That each member should hâve the privilège, within four months from 
the date of the agreement, of withdrawing bis bonds and stock loans, or any 
unsold portion thereof, to which he might be entitled, from the syndicate for 
investment, at the underwriting priée of 82% cents on the dollar, upon 
agreeing not to offer or sell any of such securities for a period of one year 
from the date of the withdrawal. 

(5) That the syndicate should be dissolved within 10 days after the ma- 
turity and payment of the last obligation outstanding for the account of 
the syndicate. 

(6) "The several underwriters hereby agrée that the syndicate man- 
agers may borrow from the Knickerbocker Trust Company, New York, or any 
other party, up to the aggregate amount of ail of said underwriting certi- 
ficates, and may pledge to said trust company or such other party the said 
certificates and bonds and shares of stock therein mentioned, and each 
underwriter, in considération of the making of said loan, hereby guaranties 
to the said trust company, or such other party, the repayment of said loan 
to the estent only of the par of the underwriting certificates signed by him 
and so pledged. AU payments made on account of such guaranties shall to 
that extent cancel such underwriter's oblisation upon the said underwriting 
certificates. TMs agreement shall be filed with the said trust company or 
such other party to évidence such guaranties." 

(7) "This instrument may be executed in any number of counterparts 
to the same effect as if ail the signatures were upon one original." 

The défendant signed one of the counterparts of the above-mentioued 
agreement for the smn of .$4,12,5, and five underwriting certificates of the 
form above set forth, each for $825, amounting also, it will be observed, to 
the sum of $4,125. The plaintilï brought suit against the défendant on his 
guaranty set forth in the sixth paragraph of the agreement, and at the trial 
proved the exécution of the agreement by the Consolidated Industries Com- 
pany and the défendant, the five underwriting certificates signed by the 
défendant, the loan by the Knickerbocker Trust Company to the Consolidated 
Industries Company of the sum of $51,975, and the deposit by the Con- 
solidated Industries Company wlth the Knickerbocker Trust Company, as 
collatéral to secure $4,125 of the above-mentioned loan, the five underwriting 
certificates signed by the défendant, and five of the mortgage bonds and 
certificates, for the proportion of the capital stock to which, upon the pay- 
ment of the five underwriting certificates, the défendant would be entitled. 
The plaintiff's proofs further showed that the total subscription by under- 
writers for the mortgage bonds amounted to $63,000 only, and that the total 
amount loaned by the Knickerbocker Trust Company was 82i^ pvr cent, of 
the total subscription, being the above-mentioned sum of $51,975. The de- 
fendant offered no évidence. The court thereupon instructed the jury to 
render a verdict for the plaintiff, and, in order that the question of law 
raised at the trial might be more deliberately considered than was then pos- 
sible, granted, upon the application of the défendant, a rule to show cause 
why a new trial should not be allowed. The présent argument is on that rule. 

McCarter, Williamson & McCarter and Julien T. Davies, Jr., for 
plaintiff. 
William H. Speer and Charles Snow Kellogg, for défendant. 

LANNING, District Judge (after stating the facts). The ques- 
tion presented in this case calls for a construction of the syndicate 
agreement set forth in the preceding statement. The défendant in- 
sists that no subscriber for bonds could become liable under the agree- 
ment, or upon any of the underwriting certificates, uniess and until 
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300 of the bonds should be subscribed for. The plaintiff. on the other 
hand, insists that each of the subscribers for the 63 bonds who did 
net at maturity pay thé underwriting certificates signed by him be- 
came liable thereupon in an action at law. No ùther question is pre- 
sented, 

It will be observed that in the underwriting certificate the promise 
is to pay on January 10, 1904 (or, at the signeras option, at any 
time before that date), to the ConsoHdated Industries Company, or to 
their order, $825 upon the receipt of one of the mortgage bonds for 
$1,000 and of capital stock of the par value of $300 issued by the Con- 
solidated Gas & Electric Company. The five certificates signed by 
the défendant were indorsed over to the Knickerbocker Trust Com- 
pany, on which, with other securities, the Knickerbocker Trust Com- 
pany made its loan of $51,975. By one of the récitals to the agree- 
ment the défendant had expressly declared to the Knickerbocker Trust 
Company, with whorti the agreement was deposited pursuant to the 
provisions of the last clause in its sixth paragraph, that the Consoli- 
dated Industries Company had already organized an underwriting 
syndicate, and that for the purpose of better aiding in obtaining the 
funds sought for he had duly executed and signed and delivered to 
the syndicate managers certain underwriting certificates, in the dénom- 
ination of $825 each, to the aggregate amount set opposite his sig- 
nature. In the sixth paragraph of the agreement, he had individually 
authorized the syndicate managers (for the agreement is a several 
one) to borrow from the Knickerbocker Trust Company "up to the 
aggregate amount of ail of said underwriting certificates," and to 
pledge with the trust compàny the certificates and the bonds and shares 
of stock therein mentioned» and that he thereby guarantied to the 
trust Company the repayment of the loan it should make under the 
terms of the agreement to the extent of the par value of the under- 
writing certificates signed by him and so pledged. There is nothing 
in the agreement that jtisiifies the restricted construction for which 
the défendant contends. The Knickerbocker Trust Company was not 
a partyto the syndicate agreement. That agreement, in counterparts, 
showing subscriptions to the amount of $63,000, was deposited with 
the Knickerbocker Trust Company. It showed that $63,000 of the 
bonds were subscribed for by diflferent individuals. Thèse individuals 
constituted the syndicate referred to in the agreement, and each of 
them by the terms of the agreement became an underwriter for the 
amount of each of the underwriting certificates signed by him. 

The case of Bray v. Farwell, 81 N. Y. 600, which is the only case 
cited by the counsel for the défendant on the argument or in their 
brief , is not at ail applicable to the facts of the case before me. There 
the Court of Appeals of New York held that a subscriber to shares 
of a joint-stock association having a capital fixed at $3,000,000, divided 
into 30,000 shares, whose articles of association contained no provision 
for the commencement of its business before the whole of the capital 
stock was subscribed, could not enforce an assessment upon a holder 
of its shares when it appeared that ail the shares had not been taken 
and that that holder had not attended any meetings of the shareholders 
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or assented to the commencement of business by the association. When 
the présent case was before this court on à motion to strike out pleas, 
it was held by Judge Cross (see 139 Fed. 793) that the contract of 
guaranty was unconditional. I agrée with the view thus expressed 
by my associate. The contract contains no condition that the under- 
writing certificates shall be unenforceable unless the subscriptions 
to the bonds should amount in the aggregate to the sum of $200,000. 
The rule to show cause must be discharged. 



TîlE FULTON. 

(District Court, N. D. California. February 15. 1906.) 
No. 13,480. 

1. MASTEB and SeEVANT INJUKY DP SERVANT LlABILITY OV MASTER. 

Tiie cause of tlie breaiiing of a rope sling used in holsting lumber from 
the liold of a vessel, resulting in ttie injuiy of a seaman, held, under the 
évidence, net due to the unsound condition of the rope, which might 
hâve rendered the vessel liable for the injury, but to the unusual 
strain put upon it by the catching of the load upon the hatch coamlng, 
for which the vessel was not liable. 

2. Same — Unsafe Appliances — Defects Due to Wear. 

While it Is the duty of a master to furnish reasonably safe appliances 
for the use of his servants, It is not bis duty to repair defects arising In 
the daily use of an appliance not permanent In its character, such as a 
rope sling used in loadlng and discharging a vessel, which is liable to 
become worn and unsafe at any time, and if the owner supplies the 
workmen with new and sound rope which they may use in repairing or 
renewlng the slings, when requlred, the vessel is not liable for the 
injury of a seainau through a failure to use such material, even though 
it is due to the négligence of an officer, who in such case is not the 
agent of the owner, but a fellow servant 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, §§ 252, 253.] 

In Admirahy. Suit in rem by seaman to recover for personal in- 
juries. 

F. R. Wall, for libelant. 

C. H. Wilson, for défendant 

DE HAVEN, District Judge. The libelant was a seaman on the 
schooner Fulton, and while engaged as such was seriously injured by 
the parting of a rope sling, used at the time in discharging a cargo 
of liunber from the hold of the vessel. This is an action in rem to 
recover the damages resulting to the libelant from the injury so sus- 
tained by him. 

The libel allèges that the rope from which the sling was made 
was unsound and defective, that the owners of the vessel were 
guilty of négligence in furnishing such unsound sling, and that the 
place where libelant worked was rendered unsafe by its use. It ap- 
pears from the évidence that for two or three days prior to the ac- 
cident, the vessel's cargo, consisting of lumber, was being discharged, 
and that in hoisting the lumber from the hold six or eight slings were 
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qsed ; that on the day prior to the accident members of the crew, 
including the libelant, complained to the first officer that the slings 
were unsafe ; and thereupon two or three new slings were made and 
put in use, but the sling which, broke was one of the old ones. This 
sling when it parted, was carrying a load of boards, weighing from 
1,200 to 1,500 pounds. The load caught in the hatch coaming whik 
being hoisted from the hold by a steam winch. The winch was imme- 
diately stopped and the libelant was trying to free the lumber so that 
it could be hoisted through the hatchway when the sling broke; the 
lumber which it carried falling upon him. 

I think the accident was due to the excessive strain which was 
put upon the sling when the lumber caught in the hatch coaming. 
The fact that the strain was almost immediately released by the 
stopping of the winch is not opposed to this supposition. The rope 
was doubtless weakened by the unusual tension to which it was 
subjected befôre the winch was stopped, and stopping the winch 
would not restore its strength. The sling was made of d}4 inch 
Manila rope, and the évidence shows that it was able to carry under 
usual conditions, the load which it had on at the time of the acci- 
dent. From an inspection of the part which was received in évi- 
dence, and from the testimony of the experts who were examined 
as witnesses, I am satisfied that the sling was not unsound, or unfit 
for discharging lumber frbm the vessel. It was not new, but it was 
not so much worn that a man of ordinary prudence would hâve con- 
sidered it unsafe to use in discharging cargo. This fact is shown , 
not only by the testimony of the master and mate of the vessel, and' 
by the witnesses Seller s and Rice, who may be regarded as experts 
upon the subject of the strength and quality of ropes, but also by 
the évidence of Carlson, the seaman who put the sling around the 
lumber. The fact that a prudent man would not hâve considered 
the sling unsafe is sufïîcient. to defeat the présent action, for the 
master is not an absolute insurer of the safety of the servant. He 
is only required to use ordinary care for the protection of the ser- 
vant. "The master is not bound to provide the very best materials, 
implements, or accommodations which can be procured, nor those 
which are absolutely the most convenient or most safe. His duty is 
sufficiently discharged by providing those which are reasonably safe 
and fit." Shearman & Redfield on Négligence, § 195; Sappenfield: 
V. Main St. R. R. Co., 91 Cal 48, 27 Pac. 590; The Chico (D. C.) 140 
Fed.568. 

2. But I am of the opinion that the action cannot be maintained,. 
even if it should be assumed that the sling was unsound, and that 
the mate was guilty of négligence in permitting it to be used. It is 
undoubtedly the gênerai rule that it is the duty of the master to- 
furnish his servant with appliances which are reasonably safe and, 
fit for use in the prosecution of the servant's work, but the rule it- 
self is not applicable to those appliances which are not of a per- 
manent character, requiring renewal and repairs from time to time- 
because of daily wear and tear, and which repairs and renewals are- 
to be made by the servant as a part of his work. In such a case 
the master bas discharged his duty by supplying proper and suitable- 
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materials with which to replace or repair the appliance when it 
has become unfit for further use. An application of this principle 
will be found in the case of Johnson v. Boston Towboat Co., 135 
Mass. 209, 46 Am. Rep. 458. In that case the servant sued to 
recover damages for an injury which resulted to him from the négli- 
gence of a fellow servant in using an unsound rope, instead of a new 
one, which had been supplied by the master. In holding that the 
master was not liable for the injury, the court said: 

"The défendant was under obligation to its servants to use reasonable dili- 
gence to maintain in sultable condition the appliances furnislied for their 
use. If the défendant exercised that diligence, and piovided suitable 
means for keeping its apparatus in proper condition, and employed com- 
pétent servants to see that the means were properly used, it had fulfilled 
its duty. It was incldental to the use of the apparatus — a part of its con- 
templated use — that the rope should be occasioually renewed; and when the 
défendant had furnished the means for that renewal, and employed Moore to 
maiie the renewal whenever needed, it employed him as a servant, and not 
as agent or deputy." 

In Cregan v. Marston et al., 126 N. Y. 568, 27 N. E. 952, 23 Am. 
St. Rep. 854, the question of the master's liability to respond in 
damages for the death of one of his employés killed by the break- 
ing of a "fall," attached to a derrick, and used at the time of the ac- 
cident in hoisting buckets of coal from the hold of the vessel was 
presented for décision. The court in its statement of the case said : 

"The lengths of rope used !n the derrick were called 'falls.' • • • 
Everybody connected with the business knew the conséquences of excessive 
use and the necessity of fréquent changes of falls, but at varying and un- 
certain periods of time. The fall which was sound and safe in the beginnins 
of a moming's work might become frayed and dangerous before night, 
and, If it did, would become so before the eyes of ail the workmen dépendent 
upon it for its use. And that is true because the proof given by the plaintiff 
shows elearly that the rope which is sound originally bocomes pulpy inter- 
nally only when use has afCected it externally." 

Then, after referring to the fact that the défendant kept on hand 
an adéquate supply of "falls," which would hâve been supplied if 
called for, the court held that the servant was not entitled to recover 
for his injuries, saying: 

"It is undoubtedly true, as we hâve often said, that it is the duty of the 
master to keep a machine or appliance in order, and that he caunot dele- 
gate the duty so as to escape responsibility. But that Is a gênerai rule and 
has its qualifications. One of those is that it is not the master's duty to 
repair defects arising In the daily use of the appliance, for which proper 
and suitable materials are supplied, and which may be easily remedied by 
the workmen, and are not of a permanent character, or requlre the help 
of skilled mechanics." 

The same rule was recognized in Burns v. Sennett & Miller, 99 
Cal. 363, 33 Pac. 916, and Kalleck v. Deering, 161 Mass. 469, 37 N. 
E. 450, 42 Am. St. Rep. 421, in which latter case it was held that 
the owners of the ship were not liable for an injury to a seaman 
caused by the négligence of the mate in constructing the triangle in 
which the seaman was seated when engaged in scraping a mast. 

The reason underlying the rule established by the cases above re- 
ferred to is that, in the nature of things, the master is not expected 
143 F.— .38 
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to look àfter mère mâtters of détail in the prosecutiori of the gênerai 
work which is committed to the employé. It is well known that 
appliances such as ropesi used in taking on and in discharging cargo, 
become . worn and unsafe f rom use, that it is necessary such appli- 
ances should be Changed from time to time as occasion requires ; 
that the necessity for substituting new for old may arise in the ab- 
sence of the owner, but is always open to the observation of those 
who use them, and the matter of substitution is therefore left to the 
discrétion and judgment of the servant employed in the gênerai 
work of taking on or discharging cargo, and is regarded as a part of 
the détails of that work, in relation to which the owner owes no posi- 
tive and Personal duty to the crew beyond supplying the vessel with 
suitable materials from which to repair or renew unsafe appliances, 
and the exercise of proper care in selecting compétent officers, whose 
duty it is to see that such renewals are made when necessary. The 
évidence in this case shows that the owners had supplied the ves- 
sel with a sufficient quantity of new rope from which necessary slings 
could hâve been made, and if it should be conceded that the mate was 
guilty of négligence in not discarding ail of the old slings when com- 
plaint was made to him, and at once supplying their places with 
others spliced from the new rope on hand, still such négligence is 
not that of the owner of the vêssel, but is to be deemed the négligence 
of a fellow servant, for the conséquences of which the owner is not 
responsible. 
The Hbel is dismissed. ' 



In re EODGERS & HITE, Inc. 

(District Cpurt, E. D. Pennsylvania. February 21, 1906.) 

No. 2,002. 

FrxTtJBES — Machineet Installed bt Contbact Pubchaseb of Realty — In- 
tention op Pabties. 

Machlnery placed upon land by a purchaser under an executory con- 
traet does not become a part of the realty as between the vendor and pur- 
chaser, where there Is a clearly expressed agreement between them 
that it shall remain the Personal property of the purchaser, nor can the 
vendior, after the purcha^er's bankruptcy, enf orce , à provision of the 
contract Uinlting the time, within whlçh such machlnery might be re- 
movèd by tb.e purchaser In case of his default In maklng payment for 
the property, where such default was dvie to the faiilt of the vendor In 
faillng to pèrfect the tltle ùntll nfter the time for performance had ex- 
pi red and after the purchaser had become unable to perform, and where 
no clalm of the right to enforce such forfelture was made untll after 
the bankruptcy. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dlg. Fixtures, § 47.] 

In Bankruptcy. On question certified by the référée. 

■ Henry C. Boyer, for trustée. 
Montgomery Evans, for claimant. 

HOLLAND, District Judge. The question certified to the court 
by the référée in this case is whether the machlnery in the mill at 
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Conshohocken became a part of the freehold or belonged to the bank- 
rupt's estate. The facts found by the référée, in the opinion accom- 
panying the record, are in the main sustained by the évidence, an 
examination of which, however, shows that there are other facts and 
circumstances important in the détermination of the question certified, 
and I shall, therefore, state the facts which appear to me relevant and 
which seem to be clearly estabHshed by the oral and written évidence 
taken before the référée : It appears that on the 17th day of January, 
1903, J. Lesley Rodgers entered into an agreement with the executors 
of the Powers estate for the purchase of certain real estate in the 
borough of Conshohocken. This agreement of purchase, it is con- 
ceded, subsequently became the agreement of this bankrupt corpora- 
tion, and ail negotiations between the parties before and after the 
agreement had been executed, on the part of the owner, was through 
the owner's real estate agent. The agreement, or so much of it as 
is important hère, is as follows: 

"Whereas the party of the second part is about to enter into certain con- 
tracts for the purchase of boilers, electrical dynamos, tanks, and other ma- 
chinery necessary for the opération of the plant to be established therein, 
which property will be purchased partially upon crédit. Now it is hereby 
agreed that in event of the fallure of the sald party of the second part to 
cari-y ont the provisions of this contract, that the parties of the flrst part shall 
hâve no lien upon said boilers, dynamos, machinery, etc., but the party of the 
second part or those from whom the same bave been purchased, shall hâve 
the right to remove the same from said premises, provided that he or they 
leave the said real estate In the same condition as prior to this agree- 
ment, and satisfactory to the grantors, on the condition, however, that said 
boilers, dynamos, machinery, tanks, etc., shall be removed from said prem- 
ises on or before the first day of May, A. D. 1903. In the event of the party 
of the second part failing to comply with the provisions of this agreement 
in respect of payment of said balance of the purchase money on or before the 
flrst day of May, A. D. 1903, It is expressly stipulated and agreed that the 
time for carrying out the provisions of this agreement shall be extended 
for the further period of one month, upon the payment by the sald party of 
the second part of a rent rental of one hundred dollars, said payment to be 
made on May first, 1903. Ail Personal property belonglng to others than the 
grantors upon said premises to be subject to a lien for this rental until paid." 

As between contract vendors and contract vendee, the presumption 
of law is (except as to trade fixtures, Smith v. Moore, 26 111. 393) 
that one who enters on land under an agreement to purchase it and 
annexes fixtures is permitted to do so with the intention to make them 
permanent and part of the realty. 19 Cyc. 1061. But not so if the 
contract vendor has given his consent to removal, or if he is himself 
in default in performing the contract to convey. 19 Cyc. 1061. 
Again, the policy of law is to favor trade, and chattels afîîxed to the 
realty for this purpose are allowed to remain a chattel. There are 
two cases decided by the Suprême Court of Pennsylvania, within a 
year of each other, which illustrate how completely the fact that 
a fixture has been annexed by a tenant, for the purpose of his trade, 
will change the nature of the act. In Morgan v. Arthurs, 3 Watts, 
140, decided in September, 1834, the question was about a steam en- 
gine set up by the owner of the land to drive his sawmill, and it was 
held to be part of the realty. And in Lemar v. Miles, 4 Watts, 330, 
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dccided in September, 1835, the court held that a steam engine set 
up by a tenant for the purpose of his trade, which was the manufac- 
ture of sait, was a chattel, and had not become part of the inheritance. 
See, also, Oves v. Ogelsby, 7 Watts, 106. 

The test or criterion is, what was the intention of the party? And 
this question is one of fact. What, then, was the intention of the 
parties in the case at bar? The negotiations between the parties, 
prier to the exécution of the con tract, cannot alter its terms finally 
adopted, but we can look to the letters which passed between them to 
aid us in arriving at a proper understanding of the rights of the 
parties arising out of the agreement. The bankrupt, who was the 
contract veiidee, on November 19, 1902, received a letter from the 
présent claimants of this machinery, who were the contract vendors, 
wherein they state that they would give the bankrupt an option upon 
the property for 90 days, "provided it is clearly understood that, if 
the settlement should fall through, the $500.00 is to be forfeited, and 
also the machinery which you may place in the property in the mean- 
time." This proposition as to the forfeiture of the machinery was 
first assented to, but subsequently, on the 29th of December, 1902, 
a counter proposition was submitted by the contract vendee, in which 
it was entirely rejected, and for the reason, as stated in a letter of 
that date, that it would be necessary to "purchase this machinery upon 
crédit of from three to six months," and in order to enable them to 
■ secure it upon thèse terms they suggested that: 

"It be expressly stipulated In the agreement of sale that in the event of 
their failure to carry out the conditions of the conti-act of sale, that the prés- 
ent owners shall hâve no lien upon the said machinery, but that said pur- 
chasera, or those from whom they hâve purehased the same, shall bave the 
right to remove the same from the premises, leaving the property in as good 
prder and repair as it now is/' 

To this counter proposition, the contract vendors replied on Decem- 
ber 30, 1902, in which they stated: 

"Tour letter, I think, is satisfactory to us, with, however, this additional 
condition, viz., that in the event of failure to carry out the agreement of 
sale, the boilers, electric dynamos, machinery, tanks, etc., which are re- 
served to the use of the purchaser, shall be removed on or before May Ist, 
1903, or in the event of failure to remove them at that time, à specifled rental 
should be paid for the period within which they should deflnitely and posi- 
tively be removed, not exceeding, say, one additional month." 

Then followed the exécution of the agreement in question, wherein 
the bankrupt reserved the right to remove the machinery, provided it 
shall be removed on or before the Ist day of May, 1903, which is 
the last day under the agreement for it to pay the purchase price of 
the real estate, and in language embodying in substance the sugges- 
tions contained in the letters of December 29th and 30th, but so al- 
tered in terms as to permit the vendee, upon the payment of $100, to 
obtain a month's extension of time for the payment of the purchase 
price, as well as for the removal of the machinery. 

It is very plain that the intention of the parties was that the ma- 
chinery should continue the property of the contract vendee, with 
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the right of removal within a certain ttme, subject to no daim on 
the part of the owners except a "lien for tentai" on the propert)^ 
This right was . extended to July 31, 1903, by subséquent agreements. 
Was there any act or agreement on the part of the vendee, after the 
latter date down to the time of the institution of the bankruptcy pro- 
ceedings, to forfeit this right of property in the machinery? It is 
true that the vendee was not prompt in examining the title and pre- 
paring the deed prior to the Ist day of May, 1903, but during that 
time they had secured a promise from the Norristown Trust Company 
to loan them a sum sufficient to pay the purchase price of the real 
estate, Counsel for the vendee shortly prior to May 1, 1903, dis- 
covered that there were some liens and incumbrances on the title that 
necessitated a postponement of settlement until they could be removed, 
and the time of performance of ail the provisions of the contract was 
by written agreement extended to July 31, 1903, and rent was paid 
at the rate of $100 per month. The vendors had agreed to convey, 
"free and clear of ail liens and incumbrances." It was their duty, 
therefore, to remove this objection to the title, and until this was 
donc they were in default and in no position to claim the machinery, 
because of a failure to remove the same before the stipulated time. 
19 Cyc. 1061. After the 31st day of July, 1903, the vendee refused 
to pay rent, upon advice of their counsel, for the reason that there 
was a defect in the title, and no subséquent payments were made. 

It is also a fact of importance, in the détermination of this case, that 
this machinery in dispute, which it is claimed by the vendors was 
to be removed on or before May Ist, or be forfeited to them, was 
not placed in the building until long after that date, and, in fact, the 
vendee did not finish the installment of it until October, 1903. Thèse 
facts were known to the vendors, as a letter from them, dated Sep- 
tember 30, 1903, shows, wherein they state that they received a letter 
from the vendee of September 29th stating that the "machinery had 
ail been installed in the Albion Print Works" ; and stating in the same 
letter that "it would be proper for us [vendors] to render a bill for 
the rent to September 25th." No rent, however, was paid, because 
the vendors up to that time had failed to clear the incumbrances upon 
the title, but subsequently, on the l'î'th of November, 1903, the vendors 
informed the vendee that the title was clear of incumbrances and they 
were ready to convey, and in the early part of Dccember, 1903, ten- 
dered a deed to the vendee. At this time, however, the vendee was 
unable to perform by reason of the fact tliat the long delay had re- 
sulted in causing the trust company to refuse to make the loan be- 
cause of a lack of funds. 

The default of the vendors prevented them from asserting their 
right to claim the machinery down to the time when they were able 
to tender a deed for the premises, clear of incumbrances, and it re- 
mains to inquire what the understanding of the parties was from the 
date of the tender to the présentation of the pétition in bankruptcy. 
The loan originally secured from the trust company, for the purpose 
of carrying out the contract, by reason of the long delay in removing 
the objections to the title, could not be had by the vendee when the 
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deed was tendered, and it was then unable to secure the money else- 
where. Of this fact the vendors were informed, and treated the pro- 
visions of the agreement as to the real estate and machinery as of 
no binding force upon them, and, with regard to the machinery, they 
continued to regard that as the property of the vendee or bankrupt. 
On December 24, 1903, the vendors, in a letter, urged the vendee '"to 
exécute an agreement which might be mutually satisfactory, under the 
terms of which they would pay interest upon the purchase price, in 
considération of which the date of settlement was to be extended for 
a limited period, and as additional security vendee to exécute a bill 
of sale for the machinery, etc., on the premises." It is very plain that 
at this time, notwithstanding the facts that this machinery had not 
been removed from the premises and no rent had been paid from 
July, the vendors conceded the ownership of the machinery to be in 
the vendee, and subséquent to the filing of the pétition, when the 
vendors' représentative called upon counsel for the bankrupt and re- 
quested him to vacate the premises and to remove the personal prop- 
erty therefrom, the language used, according to the vendee's counsel, 
who was a witness in the case, was such as to indicate a disclaimer of 
any ownership in the machinery. The only anxiety manifested on 
the part of the vendors was to hâve the vendee remove the same from 
the premises. 

There is nothing in this whole case to indicate that at any time 
during the occupancy of thèse premises by the bankrupt it was the 
intention of either of the parties to the agreement to hold the fîxtures 
forfeited to the vendors. The vendee paid the rental of $100 a month 
for three months for an extension of time, which it could hâve claimed 
because of vendors' default, and, having placed the vendee in a posi- 
tion where it was unable to perform, it would hâve been inéquitable 
in them to hâve taken advantage of their own wrong to forfeit the 
ownership of the machinery which was placed on the premises by the 
bankrupt. This machinery was, then, as a matter of fact, the proper- 
ty of the alleged bankrupt at the time the pétition in bankruptcy was 
filed in this court, and the title thereto, upon the institution of bank- 
ruptcy proceedings, passed into the hands of the receiver for distribu- 
tion among the bankrupt's creditors. 

The conclusion, therefore, is that the machinery placed in the 
mill did not become a part of the freehold, but belongs to the bank- 
rupt's estate ; and, as it had been sold by agreement of ail parties, the 
fund should be paid over to the receiver. 



In re BERKOWITZ. 

(District Court, B. D. Peimsylvanla. February 21, 1906.) 

No. 2,173. 

1. Bankruptcy — Powers of Eefebee — Injunction to Stay Proceedings of 
State Couet or OrFicER. 

In Bankr. Act July 1, 1898, 30 Stat 555, § 38a, cl. 4 [U. S. Comp. 
St. 1901, p. 3435], which, with stated exceptions, authorizes référées to 
perform such part of the duties conferred on courts of bankruptcy as 
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> shall be prescrlbed by tbeir rules or orders, "except as herein otherwise 
provided," tbe word "herein" refers to the entire act, includlng the 
gênerai orders prescribed by authority of section 30, and the provision 
must be eonstrued in connection with General Order 12, § 3 (89 Fed. vil ; 
18 Sup. et. vi), which dénies to a référée jurisdiction to grant an in- 
junction to stay proceedings of a court or offlcer of the United States 
or of a State. 

2. Same. 

A référée, who bas previously determined on a hearing before him that 
certain property does not belong to a bankrupt estate, but to a third 
person, bas no lurther jurisdiction over such property, and cannot en- 
join its seizure by a sherifE under a writ of replevin issued from a state 
court, in an action brought therein by the trustée agalnst such third 
person, even if otherwise vested with such power. 

In Bankruptcy. On certificate of référée. 

Bernard Harris, for trustée. 
Julius C. Levi, for bankrupt. 

J. B. McPHERSON, District Judge. The following excerpt from 
the report of the learned référée sets forth the facts upon which the 
question for décision arises: 

"On tbe Tth day of February, 1905, Morris BM-kowitz was duly adjudi- 
cated a banlirupt The said Morris Berliowitz kept a store where he sold 
sboes in retall, and ou the date be was adjudieated bankrupt he flled in the 
District Court of the United States for tbe Eastern District of Pennsyl- 
vauia, a scbedule of ail bis property, alleging that he had sboes In stock only 
to the amount of $464. 

"On the 13th of May, 1905, the trustée of the bankrupt estate presented 
a pétition to tbe référée setting forth, in substance: That he took posses- 
sion of said assets of said estate, and had an appraisement made. In ac- 
cordance with the request of the bankrupt he set aside property of the 
estate appraised by the appraisers to be of the value of about $290 and in- 
cluded in the property so set aside for the exemption 660 pairs of shoes and 
rubbers. 

"Upon bis information and bellef, the petitioner averred that a large quan- 
tity of the shoes at présent situated at 2207 Ridge avenue consist of shoes 
sold to the said Morris Berkowitz by ereditors prior to his adjudication in 
bankruptcy, and that said ereditors bave not sold him any goods since his 
adjudication in bankruptcy. That the amount of goods now In the posses- 
sion and control of the said Morris Berkowitz is at least 2,500 pairs of shoes, 
of the approximate value of $2,000, which shoes were and still are a part 
of the bankrupt estate, and should bave been turned over to the trustée, 
which the bankrupt bas failed and refuses to do. 

"The pétition prayed for an order upon Morris Berkowitz to show cause 
why he should not deliver to the trustée the said 2,500 pairs of shoes as 
set forth in said pétition. 

"An order vs-as made by tbe référée autborizing the trustée meanwhile to 
take possession of the shoes at 2207 Ridge avenue and to hold the samo 
until further ordered by the référée. 

"The answer to the pétition sets forth that the shoes in question were not 
sboes which had been fraudulently concealed as set forth In the pétition, but 
that they were purchased on the llth day of April, 1905, subséquent to the 
adjudication in bankruptcy, from N. Auerbach at 339 Monroe street, by J. 
Berkowitz, the wife of tbe said bankrupt, with her own money, which she 
did not rëceive from nor through the said bankrupt, her husband. 

"A good deal of testimony was taken before the référée, which, however, 
was not sufficient to establish fraud on the part of the bankrupt as alleged 
in the pétition of Samuel J. Gottesfeld, the trustée who claimed the goods in 
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question; but, on the contrary, the évidence showed, ftnfl the référée so 
found, that the goods were the property of Jennie Berkowltz, the wlfe 6( 
the sald bankrupt, and that they did net belong to the bankrupt's estate. 
Accordlngly the référée dlsmlssed the trustee's pétition and made an order 
upon hlm to deliver tte property In question to the sald Jennie Berkowltz, 
wife of the sald bankrupt, which was donc. 

"Subséquent to thls the sald trustée flled hls aceount and reslgned. Where- 
upon Harvey P. Gallagher was substltuted as trustée. 

"That the sald substltuted trustée on the 29th day of September, 1905, en- 
tered an action of replevln In the court of common pleas No. 3 as of Sep- 
tember term, 1905, No. 1,317, and In pursuance of sald wrlt of replevln the 
sherlff took possession of sald goods. Whereupon the sald Jennie Berko- 
wltz, to whom the goods were awarded by the référée as her property, pre- 
sented a pétition to the référée asklng for a restralning order upon the said 
substltuted trustée, restralning hlm from further proceeding under the writ 
of replevln Issued by hlm, and that the sherlfC of Phlladelphia county stay 
further proceedlngs under the sald wrlt. 

"The order prayed for was granted, and the proceedlngs were stayed. 
The substltuted trustée then presented his pétition to vacate sald order, 
which was refused by the referea Hence thls pétition for revlew." 

The error assigned is the referee's refusai to vacate the restraining 
order that was entefed on October 2, 1905, and I am of opinion that 
the assignment must be sustained. There are two reasons for thls 
conclusion, neither of which seems to hâve been brought to the at- 
tention of the référée. His authority, in gênerai, to issue a restraining 
order against the sheriflf of Philadelphia county, is denied by section '■'■ 
of gênerai order 12 (89 Fed. vii ; 18 Sup. Ct. vi) which provides that : 

"Applications for a discharge, or for the approval of a composition, or foi- 
an Injunctlon to stay proceedlngs of a court or offlcer of the United States 
or of a State, shall be heard and decided by the judge. But he may refei 
such an application, or any specifled issue arlslng thereon, to the referei 
to ascertaln and report the facts." 

Unless, therefore, in spite of the gênerai order, the referee's au- 
thority can be found in the spécial grant of power made by clause 
3 of section 38a (Bankr. Act July 1, 1898, c. 541, 30 Stat. 555 [U. 
S Comp. St. 1901, p. 3435]), which permits the référée to "exercise 
the powers of the judge for the taking possession and releasing of 
the property of the bankrupt, in the event of the issuance by the 
clerk of a certificate showing the absence of a judge from the ju- 
dicial district, or the division of the district, or his sickness or in- 
ability to act," or in clause 4, which empowers the référée to "per- 
form such part of the duties, except as to questions arising out of 
the applications of bankrupts fof compositions or discharges, as are 
by this act conferred on courts of bankruptcy and as shall be pre-^ 
scribed by rules or orders of the courts of bankruptcy of their re- 
spective districts, except as herein otherwise provided," the restraln- 
ing order was without the necessary statutory warrant. No such 
certificate as is contemplated by clause 3 was issued by the clerk, 
and none could hâve been lawfuUy issued, for at least one of the 
district judges was in Philadelphia, and able to act, when the re- 
straining order in question was made. Unless clause 4 sustains the 
order, therefore, it cannot be upheld. Upon this point, the text-book 
writers do not agrée. The learned editor of Collier on Bankruptcy 
(4th Ed., p. 549) questions the validity of General Order 12, § 3^ 
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(89 Fed. vii; 18 Sup. Ct. vi) as a limitation ofthe power of the 
référée to grant stays, "especially where the district judge has con- 
ferred such power on the référée by section 38a (4)." And, on page 
25 of the same treatise, the author says: 

"Since Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct 269, 46 L. Ed. 405, it 
would seem that the référée, being vested with ail the functions of a court of 
bankruptcy save a fevv, not inclusive of the power to enjoin, may grant per- 
manent injunction orders having ail the force of lilse orders issuing from the 
judge, and also direct the clerlî to issue the writ under the seal of the 
court." 

Loveland (2d Ed.) is of the contrary, opinion, holding that the 
référée can only exercise the power referred to in gênerai order 12 
(89 Fed. vii; 18 Sup. Ct. vi) when the judge is absent, sick, or un- 
able to act. Section 22, p. 19; section 29, p. 110; section 90, p. 235. 
Brandenburg (3d Ed.) § 683, agrées with Collier, but most of the 
citations he gives are not in point. 

As already stated, section 38a (4) of the bankruptcy act gives 
the référée jurisdiction to "perform such part of the duties, except as 
to questions arising out of the applications of bankrupts for com- 
positions or discharges, as are by this act conferred on courts of 
bankruptcy, and as shall be prescribed by rules or orders of the 
courts of bankruptcy of their respective districts, except as herein 
otherwise provided." If "herein" means the whole act, the power 
thus conferred upon the référée seems to be qualified by the authority 
given by section 30 (30 Stat. 554 [U. S. Comp. St. 1901, p. 3434]) 
to the Suprême Court to prescribe "ail necessary rules, forms and 
orders as to procédure, and for carrying this act into force and t-fifect," 
which authority has been exercised, inter alla, by section 3 of gênerai 
order 12 (89 Fed. vii; 18 Sup. Ct. vi). But if "herein" refers to 
section 38 only, then sections 4 and 5 must be construed together, 
according to the well-known rule of construction that requires ail 
parts of a statute to be enforced if possible; the resuit being that the 
référée can only exercise the powers of the judge "for the taking 
possession and releasing of the property of the bankrupt" in the event 
specified in clause 3, by which it is "otherwise provided" than by 
the gênerai language of clause 4. My own inclination is to think that 
"herein" refers to the whole statute, including gênerai order 12 (89 
Fed. vii ; 18 Sup. Ct. vi) by force of the authority given by section 
30, and therefore that clauses 3 and 4 of section 4, and section 3 of 
the gênerai order, should be construed together. This construction 
authorizes the référée to exercise the power of the judge except in 
certain specified cases ; one of the exceptions being that he may not 
restrain a court or officer of the United States or of a state, unless 
there be a pressing necessity to act, to which a certificate of the clerk 
is the essential prerequisite. The reason for section 3 of gênerai 
order 12 (89 Fed. vii; 18 Sup. Ct. vi) seems to me to be obvious. 
The Suprême Court had in mind the dignity of other courts, fédéral 
and State, and of other officers, and provided that they might only 
be interfered with by a tribunal of equal rank, and not by a subor- 
diiiate officiai, unless for definitely described reasons action by the 
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latter should be unavoidable. Judge Lowell discussed the subject to 
spme extent in Re Steuer, 5 Am. Baiikr. Rep. 314, 104 Fed. 980, but 
declined to décide the point. He says there, however, that, by tlae 
gênerai order refèrred to, "it is strongly implied that the référée 
bas some jurisdiction to issue injunctions to any party not an officer 
of the United States or of a state, unless the injunction stays the pro- 
ceedings of the court," and in this expression of opinion I fuUy con- 
cur. 

But there is another reason equally fatal to the validity of the re- 
straining order. The goods in question had previously been decided 
by the référée to belong, not to the bankrupt estate, but to the 
bankrupt's wif e, and, if this finding was correct, he had no f urther 
power over them. A court of bankruptcy cannot administer the 
property of a third person, neither can it protect such property from 
the claims of others. This must be left to the appropriate court of 
law, or of equity, for the sufficient reason that no jurisdiction over 
such a subject has been committed to the bankrupt court. Whether, 
at the trial of the action of replevin, the substituted trustée will be 
bound by the referee's finding, in the controversy between the first 
trustée and Julia Berkowitz, that the title to the goods is in her, must 
be left to the common pleas of Philadelphia county to décide. It 
would be indecorous for me to express an opinion upon the subject, 
as the District Court has nothing whatever to do with the litigation 
in the common pleas between the présent trustée and the prima facie 
owner of the goods in dispute. 

The referee's refusai to vacate the restraining order was erroneous,. 
and, accordingly, the restraining order must be set aside. 



In re WATKINSON et al. 

(District Court, E. D. Pennsylvanla. February 21, 1906.) 

No. 1,184. 

1. Bankbuptcy — ^Pbovabu! Debts — EiQHT OF Stockholdees to Peove Debt 

TO Corporation. 

A claim against the estate of a bankrupt, based on the alleged pay- 
ment, by the claimant and others represented by hlm, of an Indebtedness 
of the bankrupt, disallowed where it appeared that the indebtedness 
was that of a corporation in which ciaimants and the bankrupt were 
stockholders ; that it was not paid by elalmants indlvidually, but by a 
second corporation, in which they were stockholders, which eharged It 
to the first, and af terwards became itself insolvent ; and that the only 
liability of the bankrupt was to the flrst corporation on his stock sub- 
scrlption. 

2. Limitation of Actions— Part Patment. 

Payments made by a debtor of a corporation to an ofîicer of the 
corporation, but not expressly stated at the time to be intended to apply 
on such indebtedness, and not accounted for to the corporation by the 
payée, do not suspend the running of the statute of limitations against 
the debt. 
S. Bankbuptcy — Provablb Debts. 

A purchaser at recelver's sale of the accounts of an insolvent corpora- 
tion, which include an aceount against another corporation also insoU 
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vent, Is not vested wlth the right to prove against the estate In bank- 
ruptcy of a stockholder in the debtor corporation a claim for an indebt- 
«dness on his stock subscription. 

In Bankrdptcy. On review of referee's report on the claim of 
Frank M. Fargo against the individual estate of George Watkinson. 
The following is the opinion of Théodore M. Etting, référée : 

Tbe ground upon which this claim is based ts payment of the debts of 
the Mutual Rubber Company, by the claimant and others In whose behalf 
1ie daims, under an understanding and agreement with George Watkinson, 
one of the above-named bankrupts, to pay back to the claimant, for his 
beiiefit and that of his associâtes, one-half of the amount which they ad- 
vanced and paid ; the debts in question being due by the company on wind- 
ing up its business. The claimant, his associâtes, and Watkinson were (-'ub- 
'icribers to the entire capital stock of the company, upon which nothing 
iiad been paid, and were liabie pro rata. The amount of Watkinson's lia- 
hility was $09,000. The amount due by the claimant and his associâtes was 
.yiOO.lOO ; each of them being liable for one-fifth of that amount. In Com- 
puting the amount claimed to be due, Watkinson is charged with one-half 
of the amount advanced. The date of payment as given is January 1, 1889, 
;ind the amount paid as |52,000. Watkinson is credited with certain Sïims 
as payments on account, which diminish the amount of his debt, and which, 
if they should be regarded as payments on account, toU the statute of limi- 
ti'tions. The claim is ûled by the claimant as trustée for himself and his 
associâtes. In the course of testimony taken on a pétition for re-examina- 
tion of the claim it appeared that the true date of payment was January 1, 
1S!W, and tbe claim bas been accordingly reduced. The amount now claimed 
!S .$18,873.75, with interest from December 26, 1901, to date of payment 

The claim is against the individual estate of George Watkinson. The 
only question, however, passed upon by the référée is whether or not the 
daim as presented Is a lawful claim, entitled to be proved. If this ques- 
tion should upon appeal be answered in favor of the claimant, it can be 
determined hereafter whether or not he Is entitled to be paid In full out of 
the proceeds of sale of the real estate. Allowance of the claim is opposed 
by the trustée on the ground (1) that Watkinson is not Indebted to Frank 
JI. Fargo, the claimant, or to C. H. Fargo & Co. ; (2) that, if any indebted- 
ness exists, It is an indebtedness to the rubber company; (3) that the debt 
is barred by the statute of limitations. No objection to the allowance of 
the daim as presented was made by any créditer or by the trustée. The 
ob.ieetions above referred to foUowed the allowance of the claim. The trus- 
tée also filed a pétition for re-examinatlon of the claim and for the esamina- 
tion of the claimant upon the allowance of which the claimant, as well as 
George Watkinson, Samuel N. Fargo, and E. A. Fargo were examined. The 
claim now comes before me for re-examlnatlon with such light as may be 
afforded by the testimony. Whilst no claim has been filed by the Mutual 
Ilubber Company, and whilst the only claim filed, growing out of the payment 
of Watkinson's share of the debts of the' rubber company, is the claim now 
under considération, a décision of the claimant's rights cannot be arrived at 
without a knowledge of the history of the rubber company, and an under- 
standing of the circumstances surrounding the payments of its debts. 

The company was, I flnd, chartered in 1887 under the laws of Illinois. The 
subscribers to its capital stock were George Watkinson, 0. H. Fargo, C. B. Far- 
go, S. N. Fargo, and Frank M. Fargo. The authorized capital stock was $200,- 
000, divided into 2,000 shares of $100 each. Watkinson subscribed to 099 shares. 
The remaining 1,001 shares were subscribed for by the persons above named, 
each of whom, with the exception of Frank M. Fargo, who subscribed to 
201 shares, subscribed to 200 shares. Under the terms of their subscrip- 
tion the subscribers severally agreed to pay the company $100 for each share 
of stock. The company began business January 1, 1888. The business in 
which it engaged was that of selling a certain line of rubber goods for Wat- 
kinson, who was then in business in New Haven, and for the flrm of C. H. 
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Fargo & Co., then In business In Chicago. Frank M. Fargo, the clalmant, 
was the secretary and treasurer of the company. Its flnancial management 
was in the hands of C. H. Fargo and George Watklnson. Watklnson was also 
gênerai manager of the company. The company began business without 
any capital and on a loan effected by the sale or discount of its paper in- 
dorsed by the flrm of C. H. Fargo & Co. After the company had been in 
business for about six months the enterprise was abandoned and its as- 
sets were taken over by the flrm of C. H. Fargo & Co. in liquidation, be- 
fore any subscriber to the capital stock had pald anything on account of bis 
subscription. The winding up of the company remained In the hands of 
the flrm of C. H. Fargo & Co. from July of 1888 until January 1, 1890, on 
and after which date the flrm of C. H. Fargo & Co. was succeeded by C. H. 
Fargo- & Co., a corporation organlzed for the express purpose of taking over 
the business of the flrm of C. H. Fargo & Co., and the shares of whleh were, 
when originally issued, divided between the persons theretofore carrying on 
business as a flrm in the proportion of their respective interests in the firm. 
The corporation of C. H. Fargo & Co., upon ooming into existence, aequired 
as a purchaser the boolc accounts of the flrm of C. H. Fargo & Co., and whllst 
there was no express assignment of this or of any particular debt there is no 
évidence which indlcates that the debt in question was excepted or intended 
to be excepted. The corporation of C. H. Fargo & Co. took over the assets 
of the flrm. It had no other capital, and amongst the assets thus taken 
over was the liability of the Mutual Rubber Company to the flrm for money 
advanced in excess of receipts, the amount of which as of January 1, 1890, I 
am unable to state deflnitely, because neither the books of the rubber com- 
pany, of the flrm of C. H. Fargo & Co., or of the corporation of C. H. Fargo 
& Co. are in existence, and no évidence which supplies the want arising from 
the absence of the books bas been produced. 

No évidence bas been presented showing that the assets were taken over 
under any agreement or understandlng with Watkinson, or that there was 
then any agreement with him as to the repayilient of money advanced or paid 
ont, nor is there any évidence that a call was made on the subscribing stock- 
holders for the payment of afaything on account of their subscriptions, or 
that a meeting of the stockholders of the rubber company was held for that 
purpose between July of 1888 and January, 1890. There is évidence, how- 
ever, that on January 1, 1893, the corporation of C. H. Fargo & Co. had 
arrived at an ascertalnnjent of the amount required for the payment of the 
creditors whose debts had not theretofore been paid, and that some time 
thereafter Watkinson recelved notice of a meeting of the rubber company. 
The purpose of this meeting is not disclosed in the correspondenee or in the 
testimony, but it does appear that Watkinson In writing to Frank M. Fargo 
on April 21, 1893, sald in substance that he regretted that he would be unable 
to attend the Mutual Rubber Company 's meeting, asked what his share of 
the loss was, sald he would accept Fargo's estimate, and pay before long. 
In a lettor to Fargo, under date of February 1, 1894, Watkinson further says : 
"I recelved your préviens letter in due time. My idea In regard to the Mu- 
tual loss is to pay my share of it — that is, one-half — as soon as I can." 
Tbese two letters contaln the only évidence of any agreement between Wat- 
kinson and Fargo with respect to the repayment of the money advanced. I 
am unable to see how this correspondenee can be regarded as évidence of an 
agreement or understandlng with Watkinson to repay to Frank M. Fargo 
for his beneflt and for the bfeneflt of his associâtes the money which they 
had advanced. In the flrst place, they had not as individuals advanced any 
money. Whatever money had been advanced by the firm of C. H. Fargo & Co. 
had ceased to be a debt due the flrm and was at the date in question a debt 
due C. H. Fargo & Co., the corporation, and was carried on the books of 
that corporation, not as the debt of Watkinson, but as the debt of the rubber 
company. Fargo was treasurer of both companies. The only Mutual Rubber 
Company asset not yet exhausted was the liability of its shareholders to 
the company under the terms of their subscription agreement, ifie amount 
of which, if collectible, was sufficient to pay outstanding debts, whether due 
to strangers or to the corporation of C. H. Fargo & Co. A meeting of the 
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rubber company was held, of whlch Watkinson was apprised, presumably 
by Fargo, and tbe correspondence must, I tblnk, be read and considered 
with tbese tboughts In mind. To whom tbe money was to be paid is not 
stated in tbe correspondence. To whom was it due, and, when part pay- 
ment was made pursuant to tbe above purpose, to wbom was tbe money paid? 
By tbe terms of bis subscription Watkinson was liable to tbe rubber com- 
pany. When part payment was made pursuant to tbe above promise, it 
was made by cbecks drawn to tbe order of tbe rubber company wbicb were 
indorsed over by that company to tbe Fargo corporation and applied by tbe 
Fargo corporation, not by giving Watkinson crédit, but by diminisbiug in 
each case as tbe cbecks were received tbe amount of tbe rubber company's 
indebtedness to C. H. Fargo & 06., tbe corporation. Tbe debts of tbe rub- 
ber company remaining unpaid as of January 1, 3893, including an indebted- 
ness of $9,297.58 due tbe flrm of C. H. Fargo & Co., were paid by C. H. Fargo 
& Co., the corporation, before tbe close of 1893. The debts of the rubber 
company, over and above tbe amounts received in liquidation, were $ô2,768.GT. 
Tbis indebtedness, witb the exception of a debt of $1,886.79 due Watkinson 
by tbe company, was assumed and paid by C. H. Fargo & Co., tbe corpora- 
tion. Tbe amount due by Watkinson and others as subscribers to tbe cap- 
ital stock of tbe company was an asset applicable to tbe payment of the 
creditors' debts, and Watkinson was obligated to pay to tbe corporation one- 
balf of tbe amount due as of January 1, 1893. The only portion of tbis pay- 
ment made by him Is $12,000. Tbere bas, therefore, been a loss to the cor- 
poration of C. H. Fargo & Co. by reason of Watkinson's failure to pay liis 
indebtedness in full. Apart from tbe payment of $12,000 by Watkinson, the 
entire loss bas fallen on tbe corporation of C. H. Fargo & Co. By 189.3 
Frank M. Fargo and bis brotbers bad become tbe owners of the entire cap- 
ital stock of tbe Fargo corporation, but, even tbougU tbis be true, a debt due 
to the corporation would not be due to its stockbolders, nor would they bave 
any right to recover in their own bebalf on a corporate cause of action. 
ButtOD V. HofCman, 61 Wis. 20, 20 N. W. 667, 50 Am. Rep. 131. 

If the partnership is entitled to be paid, tbe claim sbould bave been filed 
on behalf of the flrm, and Samuel N. Fargo sbould be included in tbe dis- 
tribution. If the corporation of C. H. Fargo & Co. is entitled to be paid, 
tben tbe claim sbould bave been flled by tbe receiver of that corporation, 
and distribution made amongst its creditors. But, apart from the reason be- 
fore stated, there can be no recovery as against tbe bankrupt estate, because 
tbe debt, to whomsoever due, is barred by the statute of limitations. In 
the claim flled Watkinson is credited with certain payments wbicb bave 
not been previously referred to, and wbicb, if properly allowable as pay- 
ments on account, would toll tbe statute. Tbe flrst is a note sent to Franlc 
M. Fargo by Watlîinson for $898 in February of 1899. Fargo, wbo was Wat- 
kinson's son-in-law, after the failure of the Fargo corporation moved to New 
York and went into business tbere on bis own account. The évidence is that 
the note in question was sent to Fargo by Watkinson for tbe purpose of 
enabling him to pay one of bis own creditors, and that It was used by him for 
that purpose. Tbe second crédit allowed Watkinson In the claim is for $4,000 
gjven him in cash by Irving Watkinson, bis brotber-in-law, by directions of 
George Watkinson, bis fatber-in-law, a week before tbe flling of tbe pétition 
in bankruptcy. 

Tbe évidence as to what was said and done on the latter occasion as 
given by Fargo is that on December 22d, or tbereabouts (be being at the 
itime In tbe employ of the bankrupt flrm), was told by Irving Watkinson 
that "tbere was about to be trouble, wbicb be understood to mean business 
trouble, and that Mr. Watkinson would see that be bad some cash." A few 
days thereafter Irving Watkinson give him $4,000 in cash. The money thus 
given was, according to Fargo's testlmony, used by him for living expenses. 
The bankrupt was called as a witness for tbe claimant He does not tes- 
tify that anything was said by him, at tbe time, to designate upon what 
account tbe note was sent or tbe money given to Fargo, but he does say in 
positive terms, In answer to the following question put to him by counsel 
for claimant: "Upon what account was the note and tbe $4,000 paidî" — ^that 
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both were pald on account of his Indebtedness to tlie rubber company, and 
It also Is true that Fargo Jn the course of hls évidence says that this note 
was "slnaply an amount to apply on tbat clalm." But Fargo's testlmony on 
this point is not, I thinls, material, and Watkinson's testimony was not given 
Tintil after tlie expiration of the statutory perlod, and he does not prétend 
to sày that there was any Identification of the debt made by him at the 
time. Becljer v. Oliver, 111 Fed. 672, 49 C. C. A. 533 ; Rosencrance v. John- 
son, 191 Pa. 520, 43 Atl. 360. It further appears from the testlmony of the 
claimant that the last payment made by Fargo to the Mutual Rubber Com- 
pany was made prior to the insolvency of the Fargo corporation, and that no 
endeavor Was made after the f allure of that corporation to collect the amount 
due by Watlilnson, notwithstanding the fact that the collection of Watkin- 
son's indebtedness had been placed in his hands. No crédit was given to Wat- 
klnson, or tô the Mutual Rubber Company, for the payments referred to or 
either of them, and the testimony of E. A. Fargo, the clalmant's brother, 
shows that he never knew of the payments and that they were not accounted 
for by Frank M. Fargo. 

The rnle wlth respect to part payments is that, in order to give the act the 
efCect of a new promise, the payment must be on account of the debt in 
suit. The debt must be identifled by the debtor at the time of payment, and 
payment must be made to the creditor or his known agent under circum- 
stances which would warrant a flnding as a question of fact that the debtor 
intended to thereby and then recognlze the debt as existing and was willing 
to pay it Rosencrance v. Johnson, 191 Pa. 520, 43 Atl. 360; Becker v. 
Oliver, 111 Fed. 672, 49 C. C. A. 533; Kunkel v. Kolb. 6 Wkly. Notes Cas. 
(Pa.) 48; Lowrey v. Roblnson, 141 Pa. 189, 21 Atl. 513; Coleman y. Forbes, 
22 Pa. 156, 60 Am. Dec. 75. The date of the last payment made to the 
Mutual Rubber Company was May 31, 1895, and, as six years aiid over had 
elapsed when the pétition In bankruptcy was flled, the debt, to whomsoever 
it was due, is barred. I should, perhaps, add that it appears from the testi- 
mony that the books of the Fargo corporation were purchased from the 
recelver of that company at public sale by the claimant and his brother. 
Whllst this cirçumstance bas been referred to in the argument, I do not 
understand It to be contended that the clalm should be allowed on this 
ground. The admitted f acts are that Watkinson's name does not àppear on 
the books of the Fargo corporation. That corpoi-atlon apparently never con- 
sidered that it had any clalm against him apart from its books. In each 
instance of payment made by Watklnson the checks, though sent under 
cover to Ftank M. Fargo, were drawn to the order of the rubber company, 
receipts for the amounts pald were sent him by Frank M. Fargo as treasurer 
of the rubber company, not as treasurer of the Fargo corporation, and the 
money pald was when and as recelved entered to the crédit of the rubber 
company in account wlth the Fargo corporation, and not to the crédit of 
Watkinson. The claimant, if entitled to recover at ail, must recover on hls 
pleadings. He could not in any event recover on évidence showlng a différ- 
ent cause of action. The clalm bas not been àmended, nor would an amend- 
ment of this nature be allowed after the expiration of a year subséquent to 
the bankruptcy. In re Lansaw, 9 Am. Bankr. Rep. 167, 118 Fed. 365 ; In re 
Moebius, 8 Am. Bankr. Rep. 590, 116 Fed. 47. 

For the reasons above stated, the exceptions are sustained, and the clalm 
disallowed. 

Greenwald & Mayer, for trustée. 
E. O. Michener, for claimant. 

HOLLAND, District Judge. The évidence, in our opinion, amply 
sustains tlie référée in his findings of facts, upon which he was war- 
ranted in dismissing the daim. For the reasons given in his opinion, 
sent up with the papèrs on thç re-view, his action in the matter is 
affirmed, -, : 
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In re A. F. HARDIE & 00. 
(District Court, W. D. Texas, San Antonio Division. February 23, 1906.) 

No. 345. 

BaNKEUPTCT — RiGHT TO DiSCHAHSE — FALSE STATEMENT BT PaETNEB. 

A materially false statement in writing made by a partner In the 
ordinary course of business of the partnershlp in buying marchandise, 
for the purpose of obtaining goods on crédit and upon which they were 
obtained by the flrm, effects ail the partners and debars another part- 
ner from the right to a discharge in banliruptcy under Banlsr. Act July 
1, 1898, c. 541, § 14b (3), 30 Stat. 550 [U. S. Comp. St. 1901, p. ,3427], 
as amended in Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1905, p. 084], although he had no Imowledge of the fraud. 

In Bankruptcy. On application for discharge. 

On May 15, 1905, the flrm of A. F. Hardie & Co. and the Individual mem- 
bers thereof, to wit, Alva Finley Hardie, his son, James Mallory Hardie, and 
Max Kalislii, were, upon the pétition of creditors, adjudged banljrupt. An 
application for discharge was filed by the members of the flrm on the 27th 
of October following. Opposition to the discharge having been flied by the 
Swofford Bros. Dry Goods Company, two of the partners, A. F. Hardie and 
Kalislsi withdrew their prayer for discharge, leaving the application to 
stand in behalf of J. M. Hardie alone. The principal ground of opposition 
urged by the Swofford Bros. Dry Goods Company was the following: "That 
on, to wit, the 13th day of February, 1905, the said flrm made and delivered 
to the said Swoiïord Bros. Dry Goods Company, a statement in writing 
materially false respecting the condition of the business of the said flrm. By 
the said statement it appears that the said flrm had assets of the value of 
$155,116 and liabilities of $65,500. Said statement further shows that the 
said A. F. Hardie had in real estate and real estate notes, $60,000. The said 
Swofford Bros. Dry Goods Company shows that the said statement was abso- 
lutely false in this: That the said A. F. Hardie did not hâve real estate 
or real estate notes of the value of $60,000, or anything approximating that 
amount. That the value of the assets of the said firm did not exceed 
$60,000 and that the liabilities of the said firm were approximately $100,000, 
That while the said statement shows the said flrm to be worth, over and 
above ail liabilities, the sum of $90,000, still in truth and In fact the 
said flrm was then Insolvent. The said statement was made by the said 
flrm to the Swofford Bros. Dry Goods Company for the purpose of in- 
ducing the said Swofford Bros, to sell to the said A. F. Hardie & Co. goods, 
wares, and merchandise on crédit, and that they relied upon the truth of the 
said statement and did sell to the said A. F. Hardie & Co. goods, wares, and 
merchandise aggregating the sum of $1,500 and upward, which said goods, 
wares, and merchandise hâve never been paid for." After taking proofs 
the référée found the facts, substantially, as set forth in the spécification 
of opposition referred to, and made this additional flnding: "I flnd that 
said statement was made by Alva Finley Hardie, and without the knowledge 
of said James Mallory Hardie, but at that time James Mallory Hardie was a 
member of the aforesaid partnership and bound by its statements issued as 
aforesaid." It is clearly shown by the record that, after A. F. Hardie made 
the statement, the Swofford Bros. Dry Goods Company shipped merchandise 
to the flrm of A. F. Hardie & Co. at San Antonio, amounting in value to 
about $1,300, and that the merchandise was received by the flrm and com- 
mingled with the stocli on hand. 

Gordon BuUitt and Mason Williams, for James Mallory Hardie, 
bankrupt. 

Crawford & Crawford, for opposing creditors. 
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MAXEY, District Judge (aftçr stating the facts)". Upon the sul>- 
ject of the discharge of a banicrupt it is provided, among other things, 
by the fourteenth section of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), as amended by 
the act of Congress approved February 5, 1903 (32 Stat. 797, c. 487 
[U. S. Comp. St. Supp.1905, p. 684]), as follows: 

"The judge sh?ill Iiear the application for a discharge, and such proofs 
and pleas as may be made in opposition thereto by parties in interest, at 
such time as will give parties in interest a reasonable opportunity to be 
fulJy heard, and Investlgate the merits of the application and discharge the 
appllcant unless he has * * * (3) obtalned property on crédit from 
any person upon a materlally false statement In wrlting made to such per- 
son for the purpose of obtaintng such property on crédit." 

That the false statement, made by A. F. Hardie to the Swofford 
Bros. Dry Goods Company, was material and had the effect of de- 
ceiving the latter, are conclusions readily deducible from the proof, 
and that the deceit thus practiced operated as a fraud upon the dry 
goods Company will scarcely be controverted. The only question of 
Jaw to be determined is whether the fraud, thus committed by A. F. 
Hardie, may be interposed as a bar to the discharge of J. M. Hardie, 
who, it is conceded, did not participate in the wrongful act and had 
no knowledge of its perpétration. It is said by Mr. Parsons, in his 
vvork on Partnership, that: 

"Partners are liable in solido for the tort of one, If that tort were com- 
mitted by Mm as a partner, and in the course of the business of the partner- 
ship. ThIS prlnciple is frequently lllustrated by cases in which a partner- 
ship is held liable for injury caused to third persons by their having acted 
upon the false and deceitful représentations made to them by one partner." 
Tarsons, Part. (3d Ed.) p. 163. 

In Castle v. Bullard, 33 How. 188, 189, 16 L. Ed. 424, the foUow- 
ing language was used by the Suprême Court: 

"Judge Story says, In his valuable work on Partnerships, that torts may 
arise in the course of the business of the partnership for which ail the members 
of the firm will be liable, altbough the act may not in fact hâve been assented 
to by ail the partners. Thus, for example, if one of the partners should 
commit a fraud in the course of the partnership business, ail the partners 
may be liable therefor, although they may not ail hâve concurred in the act. 
So, If one of a firm of commission merchants should sell goods conslgned 
to the firm, fraudulently, or should sell goods so conslgned in violation of in- 
structions, ail the partners would be liable. Story on Part § 166 ; Collier on 
Part. (Am. Ed. 1848) §§ 445, 457; Nlcoli v. Glennie, 1 Maule & Selw. 568. 
In précise accordance with this view of the law, it was said, and well said, 
by the court, in Olmsted v. Hotailing, 1 Hill (N. Y.) 318, that It does not 
lie with one to claim property through the fraudulent act of another, whether 
partner or agent, without belng affected by that act the same as if It were 
his own; and we thlnk the same prlnciple must apply In a case lllie the 
présent, where a firm dolng business a,s commission merchants hâve recelved 
the fruits of the fraud in the commissions earned for transacting the busi- 
ness." 

The prlnciple was stated as follows by Mr. Justice Harlan, speaking 
for the Suprême Court in Strang v. Bradner, 114 U. S. 561, 563, 5 
Sup. Ct. 1038, 1041, 29 L. Ed. 248 : 

"Each partner was the agent and représentative of the flrm with référence 
to ail business within the scope of the partnership. And if, in the conduct 
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of partnershlp business, and with référence thereto, one partner makes false 
or fraudulent mlsrepresentations of fact to the injury of innocent persons who 
deal with liim as representing the firm, and wlthout notice of any iimitations 
upon his gênerai anthority, his partners cannot escape peeuniary responsibil- 
ity therefor upon the ground that such mlsrepresentations were made witU- 
out their Imowledge. This Is especiaily so when, as in the case before us, 
the partners, who were not themselves gulity of wrong, received and ap- 
propriated the fruits of the fraudulent conduct of their associate In busi- 
ness. Stockwell V. United States, 13 Wall. 531, 547, 548, 20 L. Ed. 491 ; Story 
on Partnershlp, §§ 1, 102, 103, 107, 108, 166, 168 ; Chester v. Dlelierson, 54 
N. T. 1, 13 Am. Rep. 550; Lociie v. Stearns, 1 Metc. (Mass.) 560, 35 Am. Dec. 
382 ; Lothrop v. Adams, 133 Mass. 471, 43 Am. Rep. 528 ; Blight's Heirs v. 
Tobin, 7 T. B. Mon. (Kv.) 612, 18 Am. Dec. 219; Durant v. Rogers, 87 111. 
508 ; Collyer on Partnershlp (Wood's Ed.) §§ 446, 449, 450 ; Llndley on Partner- 
shlp (Ewell's Ed.) § 302." 

In Strang v. Bradner, the principle was applied in holding a dis- 
charge insuiBcient to protect innocent partners from a debt fraud- 
ulentlv incurred by their copartners. See Coll. Bankr. (5th Ed.) 
210, 211. 

While the cases cited do not décide the very question involved in 
the présent controversy, they nevertheless distinctly hold that a fraud 
committed by one partner in the course of the partnershlp business 
renders the firm pecuniarily liable to the aggrieved party for the 
wrongful act of the offending member. In the case before the court 
it is shown by the record that A. F. Hardie was the financial agent 
of the firm and one of its buyers; that the false statement was made 
by him in the course of the partnershlp business and for the benefit 
of the firm, and that the firm actually received and appropriated the 
fruits of the fraudulent transaction. If, under the facts stated, the 
law would impute the fraud of the delinquent partner to innocent 
members of the partnershlp to the extent of imposing upon the firm 
a peeuniary liability, no sound reason is perceived why the principle 
should not be applied to the présent proceeding by refusing a dis- 
charge to a member not assenting to the fraud. The court is of the 
opinion that the principle is applicable to both cases, and hence that 
the prayer of J. M. Hardie for a discharge should be denied. The 
attorneys of the applicant insist that a discharge should be granted 
upon the authority of In re Hyman (D. C.) 97 Fed. 195, In re 
Schultz (D. C.) 109 Fed. 264, and In re Blalock (D. C.) 118 Fed. 
679. The case last cited scarcely seems to the court to be pertinent. 
Judge Brown, of the Southern district of New York, decided the two 
cases of In re Schultz, supra, and In re Meyers (D. C.) 105 Fed. 353. 
And in expressing a doubt as to the correctness of the ruling of In re 
Hyman, supra, he employed the following language in the case of 
In re Meyers: 

"As respects the destruction or concealment of bocks of account, 'with 
fraudulent intent to conceal the true financial condition and in contemplation 
of bankruptcy,' under subdivision 'b' (2) of section 14, if the question were 
before me de novo, I should be inclined to consider, as no 'offense' or pénal 
élément exists In the requirements of this subdivision, that the principal 
is responsible, as respects a discharge in bankruptcy, for the fraudulent con- 
ûuct of the agent to whom the whole business has been committed, as in 
civil cases generaily, where the fraud has been committed for the principal's 
benefit. But as that point seems to hâve been involved in the case last 
143 F.— 39 
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cited, and a contrary décision was then made by Judge Tliomas sltting In 
this district, It wlll be follôwed unless otherwlse ruled upou appeal." 105 Fed. 
354. 

In the Schultz Case he further said: 

"If in any case fraud can be simllarly Imputed to an innocent partner 
on aecount of tlie fraud of Lis copartner or other agent, as respects the false 
or improper keeping of books of aecount (see In re Meyers (D. 0.) 105 
Fed. 353, 354), it can only be In cases where the fraudulent entries or 
omissions bave référence to partnerslilp transactions so as to fall within the 
gênerai scope of the partner's or agent's authority. The frauds in the book- 
keeplng in thls case related to transactions of a wholly différent character, 
in which the partner was defrauding hls copartner, as well as his ereditors. 
In référence to transactions wholly outslde of the partnershlp authority." 
109 Fed. 265. 

The distinction between the Case of Schultz and the one before the 
court is obvious, since hère, as has been already shown, the false state- 
ment made by A. F. Hardie, upon the faith of which crédit was ex- 
tended by the dry goods company, was an act committed, for the 
benefit of the firm, by one partner in the regular course of the partner- 
shlp business. 

The prayer of the applicant, J. M. Hardie, for a discharge, will be 
denied. 



THE ROBERT R. KIRKLAND. 
(District Court, D. New Jersey. February 17, 1906.) 

1. Shiîpping — OwNEBSHip OB Vbssel — Etidence Considered. 

Evidence considered, and held not to sustaln the clalm of a respondent 
to the ownership of a vessel in controversy. 

2. Maritime Lien— Repairs— Risht to Contbact for. 

One of the respondents and another person were appointed agents to 
represent a number of parties who had Joined in the purchase of the 
plant and vessels of a dredglng company to be pald for In installments, 
wlth power to make the payments and receive and manage the property. 
The other respondent was a flrm of which the flrst respondent was a 
member, and which was aiso one of the purchasers of the dredglng prop- 
erty. Èeld, that the indivldual respondent had no power, as agent, to 
oreate a maritime lien for repairs In favor of the firm on one of the 
vessels purchased, and which had been delivered for the purchasers with- 
out the concurrence of hls coagent, nor to croate a lien for repairs there- 
on made at his own instance, under an unfounded claim of ownership in 
hlmself. 

8. Shippiiîg— Suit to Recoveb Vessel — Title to Support. 

The directors of a dredge owners' association, whose members had 
joined in the purchase of a dredging plant, appointed a committee, sub- 
ject to the approvai of the indivldual purchasers, to take title to the 
property purchased and manage and dispose of the same. Their action 
was ratlfled by the constituent members, and a blll of sale of the prop- 
erty, Including the tug in controversy, was made to the committee and 
duly recorded. Eeld, that the committee thus vested wlth the légal 
title was authorlzed to maintaln a suit In thelr own names to recover 
possession of the tug from one of the constituent owners whlcb with- 
held possession of it wlthout right. 



In Admiralty. Suit for possession of a vessel. 
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Albert A. Wray, for libelants. 

R. D. Benedict, for respondents Ralph G. Packard and Josiah S. 
Packard. 

LANNING, District Judge. By the libel filed in this case Henry 
H. Petze, Charles H. Souther, and Charles W. Pusey allège that they 
are the true and légal owners of the steam tug Robert R. Kirkland, 
and that it is wrongfully withheld from them by Ralph G. Packard 
and Josiah S. Packard, upon an alleged claim of ownership thereof, 
or of some interest therein by reason of repairs of the tug alleged tu 
hâve been made by them. The prayer of the libel is for a decree ad- 
judging that the tug be delivered by the Packards to the libelants, and 
for gênerai relief. 

Ralph G. Packard has answered the libel, denying the ownership of 
the libelants, or that the tug is wrongfully withheld from the libelants, 
admitting possession by the firm of R. G. & J. S. Packard (composed 
of himself and his brother, Josiah S. Packard), and declaring that 
said firm held possession at the time of the filing of the libel by 
reason of a lien for repairs made by the firm to the tug. The answer 
further sets forth that he is the owner of the tug and claims title to 
it by reason of the following facts: That on October 13, 1892, a writ- 
ten agreement was made between the National Dredging Company of 
Wilmington, Del., party of the first part, and certain other parties in 
the agreement named, as parties of the second part, whereby the Na- 
tional Dredging Company agreed to sell the tug, with other property, 
to the parties of the second part; that by that agreement the respon- 
dent Ralph G. Packard and Louis Y. Schermerhorn were appointed 
agents and représentatives of the parties of the second part, with 
power to make payments and to receive the property so agreed to be 
sold and bills of sale thereof ; that, in accordance with that agreement, 
the tug was delivered to Ralph G. Packard and Louis Y. Schermer- 
horn; that thereafter, by a later agreement, the libelants were sub- 
stituted as such agents in the place of Ralph G. Packard and Louis Y. 
Schermerhorn; that the libelants wrongfully secured from the Na- 
tional Dredging Company a bill of sale for the tug made out to them 
absolutely, and not as agents of the parties of the second part; that 
the bill of sale was not recorded in the New York custom house until 
July 19, 1898; that the libelants never had possession of the tug or 
exercised any ownership thereof, either in their own right or as agents 
of the parties of the second part, and never paid anything individually 
for the tug ; that in the bill of sale procured by them it was wrongfully 
stated that the tug was transferred to them for a valuable considéra- 
tion paid by them ; that in the month of February, 1898, the tug was 
sold by the real owners thereof to the respondent Ralph G. Packard 
for the sum of $1,600; that thereafter Ralph G. Packard had posses- 
sion of the tug, exercised ownership over her, and made improvements 
upon her; and that, since such sale, he has been the true and lawful 
owner thereof, and that the libelants hâve had no interest whatever 
therein. Another answer was filed by the firm of R. G. & J. S. Packard, 
in which they say that they are partners in business, and were in pos- 
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session of the tug at the time of the filing of the libel by virtiie of 
a lien for repairs and work done by them upon her. They deny that 
the libelants were, at the time of filing the libel, the true and légal 
owners of the tug, or that she has been wrongfully withheld from 
the libelants by the respondents. 

It will be observed that the pleadings présent three questions for 
considération: First, is the respondent Ralph G. Packard the true 
owner of the tug? Second, if not, has the firm of R. G. & J. S. 
Packard a right to hold her under a lien for repairs? And, third, if 
the respondent Ralph G. Packard has failed to establish his ownership 
of the tug, and if R. G. & J. S. Packard hâve failed to establish their 
right to the possession of the tug under a lien for repairs, hâve the 
libelants shown a title which gives them the right to take her out of 
the possession of the firm of R. G. & J. S. Packard ? 

By the proofs in the case it appears that on October 12, 1892, a 
written agreement was entered into between the National Dredging 
Company, of the first part, and 24 corporations, firms, and individuals 
described, as parties of the second part, by which the party of the 
first part agreed to sell to the parties of the second part, with good 
and sufficient bills of sale, its dredging plant on the Atlantic Coast, 
consisting of "ail the dredges, tug, scows and water-scows named in 
the schedulc hereto annexed, marked 'A,' and ail dredging machinery, 
power, tools, duplicate parts and appliances, located or designed for 
use in and about the vessels and craft aforesaid, and ail like property 
of every name and description belonging to said party of the first 
part and used or designed for use by it in connection vi-nth any of 
its plant 6n said Atlantic Coast," for the sum of $125,000, payable in 
installments as follows : $25,000 on exécution of the agreement ; 
$35,000 on January 2, 1893 ; $18,750 on July 2, 1893 ; $18.750 on 
January 2, 1894; $18,750 on July 2, 1894; and $18,750 on January 
2, 1895. Provision was also made in the agreement for extending 
the last four payments of $18,750 each to January 2, 1896, and that 
after the second installment of $25,000 should be paid the party of 
the first part would deliver any of the dredges, tugs, scows, or water 
scows to the parties of the second part, or their assigns, "upon the 
payment of an amount equal to the schedule price théreof." It was 
further provided: 

"That at any time after the exécution of thls agreement the party of the 
first part may tender the care and eustody of any of said vessels to the agents 
or représentatives of the parties of the second part, and that thereupou said 
parties of the second part shall take the care and eustody thereof and main- 
tain and protect the same at their own expense and risk and In condition for 
dellvery, nntil the same are dellvered to them pursuant to the terms of thls 
agreement, and the purchase price of such of the plant as is so tendered 
shall bear Interest from date of tender to time of payment therefor." 

It was also provided: 

"That title to and possession of ail of said dredges, tug, scows and water- 
scows, and appurtenahces, are to remain In said party of the first part until 
the last of said payments, except that said parties of the second part or 
their assigns may be glven possession of any of said vessels as hereiu pro- 
vided." 
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It was also provlded: 

"That Ralpli G. Packard of New Tork and Louis T. Schermerhorn of 
Philadelphia shall be the agents and représentatives of the parties of tlie 
second part herein, witli power to cliange or modify the terms or times of 
payment and to malce payments and recelve and accept tenders or dellveries 
of sald plant and of bills of sale therefor, and ail notices, demands, or other 
communications for sald party of the first part to said parties of the second 
part in référence to the premlses may be given, made, and addressed to 
Messrs. Packard and Schermerhorn at 31 Fine Street, New îork." 

Annexed to the agreement was a schedule, in which it appears that 
there was but one tug, the Robert R. Kirkland, and that she was 
valued at $10,000. About April, 1893, the- tug was deUvered to 
Packard and Schermerhorn. I think the deUverj was made about 
this time because Ralph G. Packard testifies that it was deUvered to 
him and Schermerhorn some six months after October 13, 1893, and 
Mr. Schermerhorn says that after the delivery to Messrs. Packard and 
Schermerhorn she was used by them for a season at Philadelphia 
under the direction of the American Dredging Company. It appears, 
as will presently be seen, that she was sent from Philadelphia to New 
York in January; 1894. I think, therefore, the delivery to Packard 
and Schermerhorn must hâve been -made in the spring, and probably 
in April, of the year 1893. Nor do I think the delivery to them was 
made for the mère purpose of care and custody in accordance with 
the provision of the contract of October 13, 1893, concerning delivery 
to the agents of the parties of the second part for care and custody. 
Mr. Packard himself testifies that he, as trustée, asked Mr. George D. 
Barker, président of the National Dredging Company, for the de- 
livery of the tug and several scows and one of the dredges to the 
purchasers for their use and benefit in any way that the purchasers 
might désire, or for the purpose of selling when they should find a 
purchaser. And the fact that after the delivery she was used, as he 
says, for a whole season or more in towing at Philadelphia, not for 
the business of the National Dredging Company, but under the direc- 
tion of the American Dredging Company for the benefit of the parties 
of the second part, makes it reasonably clear that the delivery in 
April, 1893, was not for care and custody, but that it was a delivery 
to the parties of the second part under the agreement of sale, with 
title reserved in the party of the first part until payment should be 
made. Finding no further use for the tug at Philadelphia after the 
close of the season of 1893, and desiring to sell her for the benefit 
of the parties of the second part, Schermerhorn, on January 6, 1894, 
wrote from Philadelphia to Ralph G. Packard, who was in New York, 
that the tug would be ready to send to New York (where they thought 
they could more readily find a purchaser) as soon as a broken wheel 
could be replaced and the safety valve repaired. She reached New 
York before January 17, 1894, and on that day William J. Bradley, 
gênerai superintendent and chief engineer of the American Dredging 
Company, wrote a letter from Philadelphia to Ralph G. Packard, in 
New York, stating that the vessel had a good bottom and was ail 
right under water; that her valves were in fair order. but that the 
joint on her low-pressure cylinder, her circulating pump, and her 
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house, should be repaired ; and that she ought to be paînted, but that 
he did not think anything else needed to be donc. When the vessel 
arrived at New York she was sent to the shipyard of R. G. & J. S. 
Packard, where repairs were made upon her by that firm. In April, 
1895, a bill for repairs amounting to $1,304.39 was forwarded by 
R. G. & J. S. Packard to Mr. Schermerhorn. After deducting there- 
from $42.87, at the request of Mr. Schermerhorn, for the reason that 
Mr. Schermerhorn thought the Packards should not make any profit 
out of the work, the balance, being $1,161.52, was paid by Mr. Scher- 
merhorn, who seems to hâve acted as treasurer for the two agents. 
This payment was made May 6, 1895. The Packards continued their 
repairs upon the vessel îrom April 17, 1895, down to October 26th of 
that year, at an additional expense of $680.36. After thèse repairs 
had been made, probably immediately after, for Mr. Packard says he 
thinks it was in October, 1895, the tug vi'as taken out to sea for towing 
purposes. On her return, within a day or two, her crew refused to 
go again with her because, as they said, "she was too low in the 
water and did not pull strong enough for that kind of work." 

On December 4, 1895, it appears that the board of directors of 
the Atlantic & Gulf Coast Dredge Owners' Association, of which as- 
sociation the 24 members of the parties of the second part to the 
agreement of October 12, 1892, were members, and who seem to hâve 
had conferred upon them the authority, to some extent, of managing 
the business of the members of the association, adopted a vote that 
Charles H. Souther of Boston, and Henry H. Petze of New York, 
and Charles W. Pusey of Wilmington, should be constituted a com- 
mittee of the board to settle and dispose of the contract between the 
members of the association and the National Dredging Company, 
dated October 12, 1892, and ail matters growing out of the contract. 
That: 

"Said eommittee shall hâve power to accept delivery of, and recover and 
take the légal tltle to, and possession of, ail and slngular the plants and prop- 
erty acquired, or to be acquired by or In behalf of said members of this 
association nnder said contract, and shall sell and dispose of the same as 
fast as they can do so reasonably and wlthout too great sacrifice, and in the 
meantlme to care for, proteet, and préserve said property or any part thereof 
by leasing, repalrlng, and Insuring the same or otherwlse, ail In accordance 
with their best Judgment and discrétion, and to colleet and recelve ail pro- 
ceeds and Income arislng therefrom, and, after deducting the payments and 
expenditures herein authorlzed, to dlstribute the same to and among the 
members of the parties of the second part to the contract above referred to, 
pro rata, in proportion to their respective payments or contributions under 
said contract" 

The vote further was to the effect that the eommittee might require 
from the members of the parties of the second part to the contract of 
October 12, 1892, who should concur in the vote of the board of 
directors, assignments of their respective rights, title, and interests 
under said contract, with powers of attorney, for which the eommittee 
were directed to issue to the assignors, respectively, proper certificates 
as évidence of their interest in the trust. The vote also provided 
that: 
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"Ail unexhausted powers and duties heretofore conferred upon Ralph G. 
Packard and Louis Y. Schermerhorn, under the contract aforesaid, are 
hereby, wlth their conssnt, termlnated, and the same are hereby conferred 
upon and vested in said committee and its successors, ail In so far as such 
termination and substitution may be made by consent of parties in interest 
thereto, and without préjudice to such rights and interests, if any, as can- 
not be enforced otherwise than through or in the names of said Packard 
and Schermerhorn; subject to which réservations only said committee, to 
wit, said Souther, Petze and Pusey, and their successors in said trust hereby 
created, are hereby constituted and appointed, by every power this board of 
directors thereunto enabling, the attorneys irrévocable of this association in 
so far as interested and the members thereof parties to the contract aforesaid, 
to do ail acts and things in, toward or about the accomplishment of the ob- 
jecta herein committed to them and to that end to employ counsel," etc. 

The vote also provided that: 

"This vote shall be submitted to the members of said party of the second 
part to the contract aforesaid, for their ratification, adoption and confirma- 
tion, and, except in behalf of such members so approvlng, shall not be con- 
strued as any assumption of power, authority or interest hj this association, 
or the board of directors thereof, to represent others in the premises." 

The above vote of the board of directors was ratified unconditionally 
by 14 of the 24 parties of the second part to the contract of October 

12, 1892. The firm of R. G. & J. S. Packard, one of the 24 parties 
of the second part, signed the ratification conditionally, as foUows: 

"We concur in foregoing agreement, and agrée to payment of any beyond 
OUI" account against the National Dredging Company. [Signed] R. G. & J. 
S. Packard." 

In the spring of 1896 the above-mentioned bill for repairs, made by 
R. G. & J. S. Packard between April 17, and October 26, 1895, and 
amounting to $680.36, was presented to Schermerhorn for payment 
and returned by him with the statement that he had no funds out 
of which to make payment. Schermerhorn says that he had no 
knowledge of thèse repairs having been made prior to the time when 
the bill was presented to him, and that he had no funds on hand with 
which to pay the bill, because in the fall of 1895 (we hâve learned that 
it was on December 4, 1895) new trustées (the libelants in this case) 
had been appointed in the place of Messrs. Packard and Schermer- 
horn, and that Messrs. Packard and Schermerhorn had, before the 
bill .was presented, turned over to the new trustées ail the funds they 
had on hand. On July 6, 1896, the proofs show that the last install- 
ment of the considération money of $125,000 was paid by the parties 
of the second part to the National Dredging Company, and on July 

13, 1896, the National Dredging Company executed and delivered to 
the libelants a bill of sale for the tug for an expressed considération 
of $10,000. The bill of sale was to Charles H. Souther, Henry H. 
Petze, and Charles W. Pusey in their individual names. It was re- 
corded in the custom house at New York on July 19, 1898. Ir the 
early part of 1898, and probably in the month of February, nearly two 
years after the bill of sale had been executed and delivered to the 
libelants, there was a meeting of some of the members of the board 
of directors of the dredge owners' association, which, as I understand 
the proofs, was held in Baltimore. Mr. Petze, one of the libelants. 
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acting as a member of the committee under the authority of the 
agreement of December 4, 1895, says that he had found a purchaser 
for the tug and had called together several of the interested parties 
near at hand for advice as to whether the sale should be made. 
Packard says that Mr. Petze reported at this meeting that he had 
an offer of $800 for the tug, and asked directions as to what should 
be done about the offer. Packard says that he advised against accept- 
ing it, and stated that he himself was willing to give $1,600 for the 
tug, and he déclares "that the board at once passed a resolution selling 
the boat to me at $1,600," and that he agreed to the sale. Some time 
after the Baltimore meeting (Mr. Packard says in April or May of 
1898) it appears that a meeting was held at 31 Fine street, New York, 
at which were présent Mr. R. G. Packard, Mr. Petze, Mr. Loomis, 
and Mr. P. S. Ross, and that Mr. Petze reported at this meeting that 
he had an offer of $3,500 for the tug, and that he and the others de- 
sired to know whether Packard would return the tug to the asso- 
ciation and let them take charge of the sale and get the profits result- 
ing from such sale. Packard says he consented, on condition that 
they would pay his firm the money they had expended on the boat. 
He says that Mr. Petze expressed regret that the Packards had spent 
so much money on her, and then raised the question of title to the 
vessel, when he (Packard) declared that he would guaranty the title 
to the prospective purchaser, if Mr. Petze desired it. Packard says 
he did not hâve the bills for repairs with him at that time, but that 
he promised to send them to Mr. Petze later. Notwithstanding Mr. 
Packard's alleged waiver of his right to the tug made at the meeting 
in April or May, 1898, and his promise to send Mr. Petze the bills 
of the firm of R. G. & J. S. Packard for repairs, which at that time 
only amounted to $680.36, that firm, according to their proofs, con- 
tinued to make other repairs which between May 14 and June 30, 
1898, amounted to $717.46, and sent no bills to MV. Petze until June 
39 or 30, 1898, when the two bills, one for $680.36 and the other for 
$717.46, were sent. Indeed, ail the items in the later bill, except the 
first three, amounting to $18, are for improvements alleged to 
hâve been made between June 17 and 30, 1898. On receipt of the 
bills by Mr. Petze a dispute arose concerning the delivery of the tug : 
Packard refusing to deliver it, and Petze insisting upon the right of 
the libelants to possession. No agreement being reached, the libeîants 
had their bill of sale recorded in the custom house at New York, on 
July 19, 1898, the firm of R. G. & J. S. Packard continued to put 
other improvements on the tug between July Ist and August 6th to 
the amount of $150.46, and on August 5, 1898, the libel in this case 
was filed. 

The above ràther extended statement of the facts in the case shows 
clearly, I think, that the answer of Ralph G. Packard setting up his 
ownership of the tug is not supported by the proofs. At the time 
of the alleged sale to him, namely, in February, 1898, the alleged debt 
due to his firm was only $680.36. He says the sale to him was for 
$1,600, but he does not claim that he made any payment whatever. 
He never secured or applied for a bill of sale. He does not produce 
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any copy of the resolution of the board of directors of the dredge 
owners' association, by which he says the sale was made. Nor is 
there any proof that that board had authority to sell the tug. The 
légal title to the tug had been vested, by the bill of sale, in Petze, 
Souther, and Pusey, although the bénéficiai ownership was in the 
parties for whom they were agents or trustées. By the vote of the 
board on December 4, 1895, ratified by the firm of R. G. & J. S. 
Packard, Petze, Souther, and Pusey, and not that board, were em- 
powered to niake sales of the property purchased under the contract 
of October 13, 1892. Even if the board did at its meeting in February, 
1898, adopt a resolution to sell the tug to Packard for $1,600, it was 
a nugatory act. Besides, by his letter of June 30, 1898, to Mr. Petze, 
Packard said that, "without some distinct understanding as to pay- 
ment of bills on 'Kirkland,' I shall hold the beat or libel her." His 
position as a libelant against the boat, on account of bills incurred in 
repairing her, is inconsistent witli the idea of ownership. The con- 
clusion reached is that he has failed to establish the claim set up 
in his answer. 

The second question relates to the claim of the firm of R. G. & 
T. S. Packard. That claim is that they are entitled to retain posses- 
sion of the vessel because of a lien for repairs. It will be observed 
that the bill of $680.36 for repairs made by the firm between April 
17 and October 26, 1895, was within the period that Ralph G. Packard 
and Louis Y. Schermerhorn were the agents or représentatives of the 
parties of the second part mentioned in the contract of October 12, 
1892. Ralph G. Packard does not claim that he ever consulted Mr. 
Schermerhorn concerning the need for thèse repairs, and Schermer- 
horn dénies that any such consultation was ever had, or that he 
had any knowledge of the making of the repairs until the bill for 
$680.36 was sent to him in the spring of 1896. In view of the fact 
that after the vessel had arrived at New York the Messrs. Packard 
were paid the sum of $1,161.52 for repairs, it is my opinion that they 
should not hâve continued to make the other repairs between .A.pril 
17 and October 26, 1895, without the consent of Schermerhorn as 
<vell as of R. G. Packard. The firm of R. G. & J. S. Packard were 
one of the parties of the second part who executed the agreement of 
October 12, 1892. They knew what powers had been given to R. G. 
Packard and Schermerhorn. They were therefore bound to secure 
from Schermerhorn, as well as from R. G. Packard, authority for the 
.repairs. They could not hâve a lien upon the vessel for repairs that 
had not been authorized by the two agents of the parties of the 
second part. R. G. Packard himself admits that the delivery of the 
vessel to him and Schermerhorn in April, 1893, was for the use 
of the parties of the second part mentioned in the agreement of 
October 12, 1892. He therefore knew, or was bound to know, that 
he could not. without the consent of his co-trustee, authorize his firm 
to repair the tug in any such manner as to give to that firm a mari- 
time lien upon her. 

So, too, concerning the other bills for repairs amounting to $717- 
.46 and $150.46. Ralph G. Packard does not prétend that thèse re- 
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pairs were made with the consent of Mr. Petze, Mr. Souther, or Mr. 
Pusey, the new agents or représentatives of the parties of the second 
part, or even of Mr. Schermerhorn. On the contrary, he claims that 
thèse repairs were made by the firm of R. G. & J. S. Packard after 
he (R. G. Packard) had purchased the vessel in Pebruary, 1898. It 
is clear therefore that the circumstances under which the repairs from 
May 14 J;o August 6, 1898, were made could give no rise to a lien 
against the vessel. They were not made on the crédit of the vessel. 
They were made on the authority of R. G. Packard, who was neither 
the owner of the vessel nor the agent of the owner. Nor was the 
\'essel in such a condition as to justify such repairs without the con- 
sent of the owners or their agents. It follows that the claim to the 
right of possession, set up in the answer of the firm of R. G. & J. S. 
Packard, likewise fails for want of proper proof. 

The last question is whether the libelants hâve shown their right 
to the possession of the vessel. As already stated, a bill of sale was 
executed to them by the National Dredging Company on July 13, 
1896, within one week after the last payment to the National Dredg- 
ing Company on account of the purchase price of $125,000 for its 
Atlantic Coast plant. Petze, Pusey, and Souther were ail officers 
of companies who had signed the agreement of October 12, 1893, 
and the ratification of the vote of the board of directors of the At- 
lantic & Gulf Coast Dredge Owners' Association dated December 4, 
1895. Petze admits that he and his associâtes, Souther and Pusey, acted 
as agents and représentatives of the parties of the second part men- 
tioned in the agreement of October 12, 1892. The title taken by them 
under the bill of sale was without doubt a mère légal title; bénéficiai 
ownership being in the parties of the second part mentioned in the 
agreement of October 12, 1892. Neither R. G. Packard nor the firm 
of R. G. & J. S. Packard were in a position to dispute the title of the 
libelants, for that firm, as already stated, signed the agreement of De- 
cember 4, 1895, by which they ratified the vote of the board of di- 
rectors of the dredge owners' association to the effect that: 

"The sald committee [that Is, the libelants In thls case] shall hâve power 
to aecept delivery of and recover and take the légal title to and possession of 
ail and singular the plants and property, acquired or to be acquired, by or in 
behalf of said members of this association under said contract." 

The condition annexed to their signature did not affect the pro- 
vision above quoted. The libelants therefore were expressly au- 
thorized by the contract of December 4, 1895, to take the légal title to . 
the Kirkland, and they may assert that title as against any claim 
set up either by Ralph G. Packard or by R. G. & J. S. Packard. 

The prayer of the libel will be granted, and a decree will be en- 
tered directing the steam tug Robert R. Kirkland to be delivered to 
the libelants, and that the respondents Ralph G. Packard and R. G. 
& J. S. Packard be required to pay costs. 
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BLAKELY v. FIDELITY MUT. LIFE INS. CO. 

(Circuit Court, E. D. Pennsylvania. February 21, 1906.) 

No. 65. 

1. Insurance — Anticipatobt Beeach of Life Insurance Conteact — Elec- 

TION. 

In case an assessment Ilfe Insurance company commlts an antlcipatory 
breach of its contract with a policy holder by mailing a higher assess- 
ment against his policy than is authorized by the contract, and by an- 
nouncing Its Intention to continue to do so, the Insured bas his élection 
to accept such action as a rescission of the contract and sue for the 
breach, or to refuse to rescind, and continue to treat the contract as In 
force; but such élection, when once made, is final, and where he elects 
to keep the contract in force by tendering payment of the amount law- 
fully due thereon, he is concluded thereby, and cannot thereafter rescind 
on account of such breach. 

2. SaMB ACTS CONSTITUTING BBEACH RiGHT OF EESCISSION. 

The faet of a différence of opinion between a policy holder In an assess- 
ment Ilfe Insurance company and the officers of the company with re- 
spect to the construction of the contract, and that the officers were 
making assessments at a higher rate than warranted, but in accordance 
with the contract as they understood It, did not constitute an antlcipatory 
breach by the company which entitled the policy holder to rescind. 

3. Same — Recovebt of Assessments — Intebest. 

An assessment life Insurance company, which merely collecta assess- 
ments from its policy holders, and disburses the same in payment of 
matured death claims, is not liable for interest on assessments paid in 
by a policy holder and recovered by hlm on a rescission of the contract. 

At Law. On motion by défendant for judgment upon reserved 
point notwithstanding the verdict. 

W. C. Blakely, G. H, Stein, and W. B. Linn, for plaintiflF. 
Ira J. Williams and Simpson & Brown, for défendant. 

J. B. McPHERSON, District Judge. After the taking of évi- 
dence in this case had been finished, it was agreed by counsel that 
there were no disputed facts for the jury; whereupon a verdict was 
directed to be entered in favor of the plaintifï, with leave to the 
court to reduce the amount thereof as might thereafter seem proper, 
subject also to the customary réservation, whether there was any 
évidence to go to the jury in support of the plaintifï's claim. Under 
this convenient practice in the Pennsylvania courts, any question of 
law can now be considered and decided that affects the plaintiff's 
right to recover, either in whole or in part. 

Some of the uncontroverted facts appear in the following extract 
from a brief that was prepared by the defendant's counsel for use 
upon an earlier motion made by the plaintifï for judgment for want 
of a sufficient affidavit of défense: 

"The défendant was incorporated on December 2, 1878, under the act of 
assembly of the state of Pennsylvania, approved May 1, 1876, P. L. 53. 
Section 37 of that act provide as follows : 

" 'Section 37. Companies Insuring lives on the plan of assessments upon 
surviving members may be organized in the same manner as provided in 
this act for the , organization of mutual fire Insurance companies, and the 
provisions of the act to which this is a supplément shall not apply to said 
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companies, and companies heretofore organized, If their business la transact- 
ed in aecordance with the provisions of their respective charters, whether 
wlth or wlthout capital stock, guarantee capital or accumnlated reserve in 
lieu of capital stock: Provided, however, that each of said companies shall 
be required to exhiblt an annual statement to the Insurance Department, 
which shall be published In the annual report of the Insurance Commissioner, 
of the amount, if any, of its capital stock, guarantee capital or accumulated 
reserve In lieu of capital stock, and aiso of ail assets, assessments and lia- 
hilities, and to answer such Interrogatories as the Insurance Commissioner 
may require in order to ascertain its character and condition. For this pur- 
pose the said Commissioner may at any time institute an examlnation of the 
affaira of any such company, as is provided in the case of mutual flre In- 
surance companies by the act to which this is a supplément : Provided. also. 
that no part of such assessment upon surviving members shall be applied 
to any other purpose than the payment of death losses unless the amount lu- 
tended for other purposes is specially stated in the notice of such assessment, 
and the object, or objects, for which it is intended. Provided, further, th;it 
ail poli??ies or certificates issued by said companies, shall state that the com- 
pany Issuing the same is uot required by law to maintain the reserve which 
other life Insurance companies are required by the act to which this is a 
supplément' 

"Defendant's charter • * • states the purpose of the défendant cor- 
poration to be as follows: 

" 'Second- The class of Insurance for the transaction of which It Is consti- 
tuted Is to Insure lives by assessment on the surviving members of the asso- 
ciation.' 

" 'Third. The plan or principle upon which the business is to be conducted 
Is on the mutual or eo-operative principle.' 

"On or about Deeember 11, 1879, application was made for a policy upon 
the plaintifC's life in défendant company. The application for membership 
contalns the following: 

" ' « * * -^g ^^j hereby jointly and severally agrée with the associa- 
tion for the beneflt of its members to pay the Guarantee Trust & Safe Deposit 
Company [Its suceessors or légal représentatives], trustée for Philadelphia 
county, state of Pennsylvania, our pro rata proportion according to the âge 
of the Insured and the amount of Insurance, of ail the death losses that 
occur among the members of the association [during the life of the applieant]. 
provided always, that such pro rata mortality assessment shall not exceed 
the yearly x>er cent, named in section 2, article 9 of the association'» by-Iaws, 
oîA,he amount of Insurance above mentîoned.' 

"On Deeember 13, 1879, a certiflcate of membership was issued by. défend- 
ant, reciting among other things that applieant has agreed to pay his annual 
premiums or dues * » * 'during his lifetime together with his propor- 
tion of mortality assessments as agreed and provided In his application,' 
and providing that the by-laws shall constitute, together with the application 
of the insured, a part of this contract in the same manner and to the same 
extent as if they were prlnted in the body of the poliey; and that the asso- 
ciation is not required by law to maintain any reserve. 

"Article 9 of defendant's by-laws in force at that time, provides as fol- 
lows: 

" 'Sec. 1. For death claims, each member shall pay according to âge 
and amount insured, his or her pro rata share of the mortality assessments. 

"'Sec. 2. The mortality assessments shall not exceed the yearly average of 

* * * IVa per cent, between the âges of 45 and 50 years, to be known 
as class C * • * 2% per cent, at the âge of 60 years, and untll death, 
to be known as class F, on the amount of Insurance held by each member. 

* * * If the membership commences at the âges and per cent, specified in 

* ■• * class 0, Vi to 214 per cent shall be added.' " 

Other relevant facts that were proved at the trial are thèse: the 
plaintiff was in his 48th year when the policy was issued upon his 
life, and therefore became a member of class C. He paid assessments 
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that were levied upon his policy for the payment of death losses from 
1879 to 1903, inclusive, aggregating the sum of $3,141.25, the 
amount paid each year varying from $39.15 to $319; the latter sum 
having been paid in 1901. During the same period he paid $350 
toward the expense account of the company — this sum, however, has 
no bearing upon the présent controversy — and $375.38 toward the 
contingent fund. The sum paid into the contingent fund could 
hâve been used for the purchase of paid-up insyrance, but in February 
1891, the plaintiff, by a written agreement, waived his right to such 
a policy, and asked to hâve the accumulations of his portion of the 
fund applied to the reducing of his payments on account of the 
mortality assessments. This was donc, and from 1891 to 1903, in- 
clusive, the sum of $430.90 was thus applied. 

The defendant's custom was to assess its policies for the payment 
of death losses three times a year ; once for each period of four 
months. The amount of the assessment was obtained by taking 
the actuaries', or combined expérience, table, which is recognized in 
Pennsylvania as the standard table (Act May 9, 1889, P. L. 150), 
calculating the amount with which each policy would be chargeable if 
the expected number of deaths had occurred according to the table, 
but assessing against the policy only such proportion of this amount 
as would meet the actually experienced, instead of the expected, mor- 
tality. The method of calculation varied in détails during the life 
of the plaintifï's policy, but the earlier method seems to hâve been 
in his favor, and there was no variation to his hurt in the application 
of the rule just stated. In December, 1903, the plaintiff paid an as- 
sessment of $86.15, which was the last call for the year, and on 
March 3, 1903, he received a notice that the first mortality assess- 
ment for the new year was for $99.75, and would be due on April Ist. 
The plaintiff construed his contract to mean, that he could never be 
obliged to pay more than $313.50 in any one year; and that, after he 
had paid whatever smaller sum might be levied upon the policy dur- 
ing a given year, he could never be asked to pay any further sum 
upon account of his liability for that year. Upon the receipt of the 
notice in March, he assumed that the total assessments for the year 
would be at least three times as great as $99.75, and would therefore 
exceed the maximum amount for which he believed himself to be 
liable. An interview with the président of the défendant company 
followed, in which the plaintiff learned, apparently for the first time, 
that the defendant's construction of the contract differed materially 
from his own ; the president's contention being that the plaintiff's lia- 
bility was cumulative — meaning by this word, that, as he had agreed 
to pay his pro rata share of the mortality assessments according to 
his âge and the amount of his policy, and as this share was not to 
exceed a specified "yearly average," such average could only be 
calculated by taking the life of the policy as the period during which 
the average was to be ascertained, and could not be properly calcu- 
lated by restricting the computation to a single year. In the Com- 
pany's view, a "yearly average" required of necessity, ex vi termini, 
that more years than one must be taken into account. Whatever 
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balance, therefore, of the "yearly average," calculated according to the 
company's construction of the contract had not been used in any pre- 
ceding year was regarded by the company as an accumulated lia- 
bility, which the plaintiff had expressly agreed to pay, and was there- 
fore l30und to pay whenever it should be needed and should be called 
in. The président, therefore, stated to the plaintifï, who was then 
72 years old, that his liability would increase year by year as he grew 
older, because the risk of carrying his policy was growing; and that 
his assessments would probably go on increasing, the rate of in- 
crease being governed by the Pennsylvania mortality tables. The 
président recommended the plaintifï to substitute a policy on the 
ordinary, or "old line," plan, but the recommendation was not accept- 
ed. On April 1, 1903, the plaintifif, by the hands of an agent, ten- 
dered $86.15 to the défendant in payment of the assessment of $99.75, 
but the tender was refused. No further payment or oflfer of pay- 
ment was ever made by the plaintifï, and the policy was,according- 
ly forfeited for nonpayment of assessments. This suit was brought 
shortly after the plaintifï was notifîed of the forfeiture and pro- 
ceeds upon the theory that the déclarations of the président con- 
stituted a complète anticipatory breach of the contract, and justified 
the plaintifï in suing to recover the money that he had paid upon the 
policy. To use the language of the statement of claim, the breach 
complained of, upon which the plaintifï relies "absolutely and only," 
as the brief of his counsel infonns us, is as follows: 

"Whereupon, havlng received sald notice of March 2, 1903, and shortly 
after recelvlng it, plaintiff called upon the défendant company, represented 
by its président, L. G. Fouse, In regard to the Increase of said assessment 
The défendant, speaking by said Fouse, Informed the plaintifif, and the wit- 
ness who accompanied him, that, accordii^ to the System and prlnciples of In- 
surance which the company had adopted, said assessment was correct and 
proper; and not only that the assessment was correct and proper, but that 
succeedlng annual assessments which the défendant company would make 
upon the plaintiff would constantly increase, and that each assessment as 
made would be greater than the assessment immediately preceding it. De- 
fendant, speaking by its président, Fouse, further informed plaintiff that In 
the course of ten years the assessment upon plaintiff accordlng to the plan 
of assessment then being followed, would amount to a sum in the nelghbor- 
hood of $1,000 per year, and would increase annually, and that it was the 
purpose and Intention of the défendant to make such assessments so in- 
creasing in amount from year to year. Plaintiff protests that said course 
so outUned by the défendant is In violation of and in absolute disregard of 
his rights under his contract of membershlp, and grossly and iniquitously 
fraudaient and illégal." 

Thèse averments are ïomewhat stronger than the proof, but for 
présent purposes they are substantially correct. The rules that dé- 
termine the rights of a person insured, after the company has de- 
nounced or improperly forfeited his policy before it becomes due, 
hâve been so recently under considération by this court, and by the 
Court of Appeals for the Third Circuit, in several cases, that little 
further discussion is necessary. Assuming for the moment, that the 
statements of the président amounted to a breach of the contract by 
anticipation, it seems to me that the dispute is ruled against the plain- 
tifï by Suprême Council v. Lippincott, 134 Fed. 824, 67 C. C. A. 650, 
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69 L. R. A. 803. In that case, the court of appeals declared some of 
the principles that govern the subject to be as foUows: 

"Where one party to a contract to be performed In the future, before the 
time for performance arrives, refuses to perform, or déclares his Intention 
net to perform, he thereby, so far as he is concerned, déclares hls inten- 
tion then and there to rescind the contract. Such renonciation, however, 
in and of itself does not work a rescission, for one party to a contract can- 
not by himself rescind It. But by making the wrongful renunciation he en- 
titles the other party, if he pleases, to agrée to the contract being put an end 
to, subject to the rétention by him of his right to bring an action in 
respect to such wrongful rescission. L. R. 16 Q. B. Div. 467. A déclara- 
tion by the promisor, before the time for performance bas arrived, of his In- 
tention not to perform, is not in itself, and uniess acted on by the promisee, 
a breach of the contract. Such déclaration only becomes a wrongful aet 
If the promisee elects to treat it as such. If he does so elect, It becomes a 
breach of contract, and he can recover upon it as such. Id., 473. In John- 
stone T. Milling, L. R. 16 Q. B. Div. 460, 467, Lord Esher, Master of the 
Rolls, said: 

" 'The other party may adopt such renunciation of the contract by so act- 
ing upon it as, in efCect, to déclare that he, too, treats the contract as at an 
end, except for the purpose of bringing an action upon it for the damages 
sustained by him in conséquence of such renunciation. He cannot, ho'wever, 
himself proceed wlth the contract on the footing that it still exista for other 
purposes, and aiso treat such renunciation as an immédiate breach. If he 
adopts the renunciatiou, the contract is at an end, except for the purposes 
of the action for such wrongful renunciation. If he does not wish to do so, 
he must wait for the arrivai of the time when, in the ordinary course, a 
cause of action on the contract would arise. He must elect which course he 
wUl pursue.' " 

Under thèse principles, if the president's déclarations amounted 
to a breach by anticipation, the plaintiff was put to his élection. He 
was at liberty to do either of two things, but he was bound to choose 
one of them. He might either assent to the breach and sue for the 
money already paid in, or he might refuse assent and keep the contract 
alive in order that his beneficiary might profit by its terms in the 
event of his death. He chose the latter alternative, and tendered 
so much of the premium as he believed to be due on April 1, 1903, 
thereby continuing the existence of the policy, at least until another 
assessment should fall due. If his tender was good, as he intended 
it to be, and if he had died before the next assessment fell due, his 
beneficiary would hâve had an unquestionable right to recover the 
full amount secured by the policy. And, as I understand Suprême 
Council V. Lippincott, this élection by the plaintifï was final, as a 
further quotation from the opinion in that case will, I think, make 
clear.^ Quoting with approval from Clough v. Railway Co., L. R. 
7 Exchr. 26, 34, the court of appeals goes on to say: 

"Speakiug of the right of élection to avold a sale of personalty, the court 
there said: 

" 'And we further agrée that the contract continues valid till the party 
defrauded bas determined his élection by avoiding it. And as is stated in 
Oom. Dig. Election, c. 2, if a man once détermines his élection it shall be 
determined forever ; and as is also stated in Com. Dig. Election, c. 1, the 
détermination of a man's élection shall be made by express words or by 
act And consequently we agrée with what seems to be the opinion of ail 
the judges below tbat, if it can be shown that the London Pianoforte Com- 
pany bave at any time after knowledge of the fraud either by express words 



624 143 FEDERAL REPORTER. 

or by unequivocal acts affirmed the contract, their élection has been deter- 
mlned forever.' 

"The principle of the flnality of an élection once made is applicable, we 
tbink, to the présent case." 

If I hâve correctly apprehended the scope of the décision just cited, 
it is a complète answer to the plaintifï's claim. 

But I think there is a second answer, that is equally complète,, 
namely, that no anticipatory breach whatever was committed. As it 
seems to me, the situation was simply this : The plaintifï and the 
defendant's président differed widely concerning the true construc- 
tion of the by-law that formed a part of the contract, but neither of 
them intended to refuse to be bound by the contract, as he understood 
it. In this respect, the controversy is altogether différent from the or- 
dinary case to be found in the books, where the défendant has either 
denied the existence of any contract at ail, or has flatly refused to go- 
on with it. In my opinion, therefore, the plaintifï's suit was at least 
prématuré. Even on his own construction of the by-law, he was still 
bound to pay the différence between $212.50 and $86.50 during the 
year 1903 ; and until a larger sum than such différence was demand- 
ed from him by the défendant company, he would, upon his own show- 
ing, sufifer no harm. But if harm should be threatened, if the défend- 
ant should demand more than the contract properly allowed to be 
charged, at least two courses were open to him, by either of which 
his rights could be eflfectively preserved. He might either hâve con- 
tinued to tender whatever sum he believed to be due under the true 
construction of the contract; and, if the risk he was thus taking of 
being correct in his understanding of the by-law should be determined 
in his favor, his beneficiary would be entitled to recover the full 
amount of the policy at his death. The better course, however, 
would hâve been to avoid this hazard by an appeal to a court of 
equity setting forth the dispute that existed between himself 
and the company, pointing out the danger that he ran of having his 
policy forfeited if he should be mistaken in the proper construction 
of his contract, and asking the court to détermine whether his view 
or the company's, was correct. I am, of course, outlining merely the 
substance of what such a bill in equity should contain. Instead, how- 
ever, of taking either of thèse courses, he chose to consider the dif- 
férence of opinion between himself and the président of the défendant 
company as a breach of the contract, and has brought the présent 
suit upon that theory. It seems to me so clear that no anticipatory 
breach was committed that I forbear to discuss the subject further. 

If, however, I should be wrong in my view of the law, and if the 
plaintiff should be entitled to recover something, a word or two may 
be added concerning the subject of interest. The verdict includes ■ 
a considérable sum upon this account, and, even if it should be allowed 
to stand for the principal sum paid in, I do not see upon what ground 
the plaintiff should be permitted to recover interest. The money paid 
into the company's treasury for mortality assessments was not used 
for the company's benefit at ail, but was at once distributed to the 
holders of other policies, upon which death losses had been sustained. 



UNITED STATES V. PECKHAM. 625 

The Company was merely the hand by whicli the plaintîff's money 
was distributed, and did not retain the money and make a profit 
out of its use. I cannot see, therefore, a sufficient reason for com- 
pelling the payment of interest. 

But, if either of the grounds referred to in the foregoing opinion 
is well taken, the plaintiff has no right to recover either principal 
or interest, and, as I beheve that both are sound, I direct judgment to 
be entered upon the reserved point in favor of the défendant, not- 
withstanding the verdict. 



UNITED STATES v. PECKHAM. 
(District Court, N. D. New Yorlî. January 16, 1906.) 

1. Habeas Coepus — Removal of Fedeeal Pbisoneb to Anothee District fob 

Teial^Eeview of Commissionee's Décision. 

A person arrested in one fédéral district for removal to anotlier for 
trial on a criminal charge who, after a partial examination before a com- 
missioner waived further examination and on a flnding by tlie commis- 
sioner that the offense charged was committed and that there was prob- 
able ground for believing défendant guilty thereof gave bail for hls ap- 
pearance before the court in the other district, cannot obtain a review of 
the commissioner's décision by a writ of habeas corpus on his subséquent 
surrender by his bail, sinee if such surrender was valid and légal he is 
lawfully In custody and that is the only question which can be Inquired 
into on such writ. 

2. Same — Application foe Oedeb or Removal. 

On application for an order for removal of a défendant from one fédéral 
district to another for trial on a criminal charge if the décision of the" 
commissioner holding him for removal is valid and regular on its face it 
Is binding on the judge, as such, to whom the application for the order 
of removal is made, and its correctness cannot be reviewed by the judge. 

3. Same— Review— How Obtained. 

Such décision of the commissioner may be reviewed by either the 
District or Circuit Court on habeas corpus and writ of certiorari, bring- 
ing before the court the whole proceeding, at any time before the défendant 
gives bail for hls appearance in the district to whleh removal is sought. 

This is an application by the United States Attorney for the North- 
ern District of New York, under section 1014 of the Revised Statutes 
of the United States [U. S. Comp. St. 1901, p. 716] for an order re- 
moving the défendant Peckham from said district to the District of 
Columbia for trial on an indictment against the défendant found in 
said District for an alleged offense against the United States, and 
also a proceeding on the return of a writ of habeas corpus to inquire 
into the legality of the détention and imprisonment of said défendant 
by the marshal of the Northern district of New York. 

George B. Curtiss, U. S. Atty. 

Nash Rockwood (Mr. Davis, of counsel), for défendant 

RAY, District Judge. The défendant, with another person, was in- 
dicted in the District of Columbia for an offense alleged to hâve been 
committed by him and such other person in that District. The indict- 
ment was found at the April term "of the court, which term continued 
143 F.— iO 



626 143 FEDERAL EBPOETBE. 

until the indictment was presented some considérable time later. The 
défendants were not in the District of Columbia at the time the indict- 
nlerit was found or at the time the warrant for their arrest was issued 
out of the Suprême Court in said District, but were in the state of New 
York where they réside. Bench warrants for their arrest were issued 
out of the Suprême Court of the District of Columbia, and with a duly 
authenticated copy of the indictment, were sent to the proper officers of 
the Northern district of New York for the purpose of having due pro- 
ceedings under the law taken to apprehend the défendants and remove 
them to the District of Columbia for trial. The défendant Peckham 
was found at Saratoga Springs in the Northern district of New York, 
and a complaint in due form was made before the United States com- 
missioner at said place, and upon such complaint a warrant for the ap- 
préhension of said Peckham was requested. Peckham was arrested by 
the U. S. marshal for the Northern district of New York on the war- 
rant issued by the commissioner and a time and place fixed for the ex- 
amination. On such examination the government of the United States 
was represented by George B. Curtiss, United States Attorney for said 
district, and the défendant was represented by Hon. Nash Rockwood 
who appeared as his attorney and counsel. The défendant objected to 
the jurisdiction on the ground the complaint did not show the commis- 
sion of an ofïense but the objection was overruled. The défendant 
Peckham then pleaded not guilty to the charge made and demanded an 
examination. His right to an examination was conceded and such ex- 
amination was proceeded with. The défendant admitted his identity ; 
that is, that he was the person named in the complaint ànd in the indict- 
ment which accompanied the complaint and formed a part thereof. A 
duly authenticated copy of the indictment was put in évidence to prove 
the commission of an offense in the District of Columbia and that the 
défendant was guilty of the commission of such ofïense or that there 
was probable calise to believe him guilty. 

The matter haying proceeded thus far, the défendant waived further 
examination, whereupon the commissioner held and decided on the con- 
cession of identity and on the indictment as évidence, that the crime 
charged therein had been committed, and that the acts stated therein to 
hâve been donc by the défendant constituted a crime against the United 
States, and that there was reasonable cause and ground to believe that 
the défendant was guilty of the commission of such crime within the 
District of Columbia at the time charged in the indictment. The com- 
missioner fixed bail. Thereupon the défendant then and there before 
the commissioner elected to give bail to appear and answer said charge 
before the Suprême Court of the District of Columbia in said District 
and he entered into the usual bond required by the statute in such cases. 
He also expressly reserved the right to demur to or question in any way 
the sufïiciency of the indictment in the courts of the District of Colum- 
bia. Having entered into this bond as required by law and by the com- 
missioner, the défendant Peckham was discharged from custody. Some 
time elapsed, and just before the convening of the court in the District 
of Columbia, whef e the défendant w.as to appear and had given bond to 
appear for trial, his bondsmen surrendered him under the provisions of 
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section 1018 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 719] . The provisions of the statute were complied with and 
thereupon the commissioner made and signed a new commitment recit- 
ing the facts, reciting the giving and acceptance of the bond, the dis- 
charge of the défendant, the surrender of the défendant by his bail, and 
the acceptance of such surrender, and by such commitment the défend- 
ant Peckham was committed to the custody of the United Stat&s marshal 
of the Northern district of New York and the marshal was directed to 
take him into custody. Pursuant thereto the marshal did take the de- 
fendant into custody, and, not having given bond to appear for trial in 
the District of Columbia, he is now held by the marshal under and pur- 
suant to the terms of and by authority of such commitment made on the 
surrender of the défendant by his bail. On thèse facts and with the 
matter in this condition this writ of habeas corpus was swom out. The 
pétition for the writ sets forth ail the proceedings. The office of the 
writ is to inquire into the legality of the détention and holding of the 
défendant. 

While this proceeding in the Northern district of New York was in 
this condition, or at some time during the pendency of the proceedings, 
the government of the United States obtained in the District of Colum- 
bia another indictment against the same défendants for substantially the 
same offense. The subséquent indictment is fuUer and more complète 
and perfect perhaps in its statements. A warrant for the arrest of the 
défendants was issued out of the Suprême Court of the District of Co- 
lumbia on the new indictment, and they at the time being in the South- 
ern district of New York were there arrested on a complaint duly made 
and warrant issued by a commissioner of the United States. They were 
taken before such commissioner and an examination had and on 
such examination the new indictment being in évidence, they were dis- 
charged. The commissioner held that the facts stated in the new in- 
dictment, conceding them to be true, did not show that any ofïense 
against the United States had been committed and that, therefore, they 
should not be held and could not be held or removed for triai to the 
District of Columbia. The office of a writ of habeas corpus in such a 
case as this is to inquire into and détermine the legality of the holding 
of a défendant by the officer in whose custody he is. The commissioner 
in the Northern district of New York, with the indictment before him, 
identity being conceded, held and determined and entered judgment ac- 
cordingly ( 1 ) that a crime against the United States had been commit- 
ted in the District of Columbia at the time stated in the indictment, and 
(2) that the défendant Peckham was one of the persons alleged in the 
indictment to hâve committed that crime, and (3) that there was prob- 
able cause to believe and grounds for believing that he was guilty of the 
offense charged in the indictment. 

The only évidence as to the commission of the crime charged in the 
indictment, if it charged a crime, was the indictment itself, and the only 
évidence of probable cause was the allégations of the indictment. The 
défendant had it within his power to question the validity and legality 
of this holding by the commissioner. It was within his power by writ 
of habeas corpus and writ of certiorari to bring the whole record before 
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either the Circuit or District Court for review. Had he donc so and 
had the court issuing the writ held that there was no évidence of the 
commission of a crime or that there was no évidence that the défendant 
was probably guilty of the commission of a crime as charged in the in- 
dictment, or that the indictment did ndt charge a crime, it would hâve 
so determined and would hâve ordered the discharge of the défendant. 
It was within the power of either of thèse courts to in eiïect nuHify the 
décision and holding of the commissioner. This course was not pur- 
sued, and the finding and détermination of the commissioner stands. 
The défendant elected to give bail for his appearance for trial in the 
District of Columbia and did give such bond, and clearly while under 
bond he could not bave revievved the holding and détermination of the 
commissioner on habeas corpus aided by a writ of certiorari bringing up 
the record. True, in a sensé, he was in the custody of his bail. They 
had the right to arrest and surrender him at any time pursuant to the 
provisions of section 1018 of the Revised Statutes. Taylor v. Taintor, 
83 U. S. (16 Wall.) 366, 371, 31 L. Ed. 287, but before surrender and 
while enlarged on bail the writ of habeas corpus would not hâve issued 
to inquire into the legalitv of his détention, etc. Hurd on Habeas Cor- 
pus (2d Ed.) 201; Dodge's Case, 6 Mart. (O. S.) 569; 1 Bouv. L. D. 
574 ; Respublica v. Arnold, 3 Yeates, 263 ; Commonwealth v. Eyre, 1 
Serg. & R. 356; 15 Am. & Eng. Enc. of Law, 159. 

The proceeding by the bail of the défendant surrendering him was 
and is an independent proceeding specially provided for by section 1018, 
Rev. St. U. S., and by virtue of that proceeding and its validity, the de- 
fendant is now in custody and held by the marshal. Having waived 
further examination and having elected to give bail and having given 
bail to appear for trial in the District of Columbia it was too late then 
to question the validity of the décision made by the commissioner in the 
Northern district of New York that a crime had been committed, that 
the défendant was the person charged with the commission of the of- 
fense, and that there was reasonable cause and ground to believe him 
guilty. The défendant is now held under and by virtue of the proceed- 
ings had on the surrender of the défendant by his bail, and if that pro- 
ceeding was regular and his surrender légal and legàlly made then he is 
legally in the custody of and is legally held by the marshal of the North- 
ern district of New York. That proceeding is held to bave been regu- 
lar, and the défendant is therefore lawfully held by the marshal and 
lawfully deprived of his liberty. Further than that the court cannot 
go for it finds the cause of his détention and imprisonment to be légal. 
It was within the power of the défendant to waive an examina- 
tion entirely and to give bail for his appearance in the District of 
Columbia there to stand trial on the charge of crime alleged in the in- 
dictment. Had he donc so and had he subsequently been surrendered 
by his bail it is clear that he could not then hâve demanded an examina- 
tion. It would hâve been too late to make such a demand, and the com- 
missioner, in case such a demand had then been made, would hâve been 
under no obligation to grant it. 

The statute for removal of a défendant indicted in one district of the 
United States and found in another to the district where indicted for 
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trial makes it the diity of the district judge of the district where appre- 
hended seasonably to grant an order of removal whenever the commis- 
sioner has held and decidcd that an offense was committed as cliarged 
in the indictment and that there is reasonable ground to beheve the de- 
fendant guilty of the commission of such offense. The district judge, 
as such, on the appUcation for a warrant of removal, when confronted 
by such a décision and holding of the commissioner, has no power or 
right to inquire into the validity of the holding of the commissioner ex- 
cept so far as to look at the face of the commitment itself and détermine 
whether it recites a légal proceeding and détermination. If the décision 
or détermination of the commissioner made on the hearing remains, is 
prima facie valid, and has not been set aside or overthrown by the déci- 
sion of a higher tribunal, the judge must regard it as final and conclusive 
on the application for a warrant of removal. In short, when applied to 
for a warrant of removal the judge, as such, has no power to review, 
annul or disregard the détermination of the commissioner. The Dis- 
trict Court or the Circuit Court may, on habeas corpus, review those 
proceedings, and if either of those courts in the proper proceeding dé- 
termines that no crime has been committed or that there was no évi- 
dence of probable cause against the défendant, then it would be its duty 
to so find and hold and order the discharge of the défendant. Hère the 
right to such a review of that holding was waived or abandoned when 
the défendant elected to give bail for his appearance and trial in the 
District of Columbia. I am aware that it has been held that on the ap- 
plication for the order or warrant of removal, the judge, no writ of 
habeas corpus having issued, may inquire into the validity of the whole 
proceeding before the commissioner. With such holdings this court 
does not agrée. 

It is now contended that the government has abandoned the first in- 
dictment under which Peckham was arrested and held to bail in the 
Northern district of NewYork. I find no évidence that it has been aban- 
doned. It has not been dismissed. The government is pressing the 
proceeding and insisting that the défendant be sent to the District of 
Columbia for trial under the indictment. It is true that another indict- 
ment was found for the same offense apparently. It is true that in the 
Southern district of New York a commissioner of the United States 
held that that indictment did not state facts which, if conceded to be 
true, show the commission of an offense in the District of Columbia by 
the défendant, and, therefore, he discharged the défendant. That ac- 
tion by the commissioner in the Southern district of New York would 
not be binding upon either the Circuit or District Court in the Northern 
district of New York were the record before either of those courts on a 
review of the legality of the décision of the commissioner in the North- 
ern district of New York. But that décision of the commissioner in the 
Northern district is not under review and this court has no jurisdiction 
at this stage to review that décision. This court can inquire now into 
the legality of the détention of the défendant only. The défendant is 
detained and deprived of his liberty by reason of a commitment issued 
by a United States commissioner in the proceeding had and taken on his 
surrender by his bail. That proceeding is regular and he is legally held. 
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But the défendant contends that when he was surrendered by his bail, 
bis being under bail being but a continuapce of bis original imprison- 
nvent, he was relegated to tbe same position and rights he held and had 
at the time he was held to bail by the commissioner and before he en- 
tered into the bond required. That he then had the right to refuse to 
give bail and to bring up the whole question of the validity of the hold- 
ing of the commissioner by writ of habeas corpus before or at the time 
the order of removal was appHed for and that, being now in custody, 
he bas the same right. That he could not and bas not waived that right. 
If this contentio:* be true then défendants in thèse proceedings may in- 
definitely postpone and delay removal to the district where the indict- 
ment is found. The défendant when arrested and brought before the 
commissioner will waive examination. If held to bail he will give it 
and when the court at which he is to appear and answer is about to 
convene he will procure his bail to surrender him and then demand an 
examination and sue out a writ of certiorari and a writ of habeas cor- 
pus and compel the court to inquire into the legality of the proceedings, 
including the validity of the indictment and the jurisdiction of the com- 
missioner. If judgment goes against him and the writ is dismissed and 
a warrant of removal is granted he may appeal, and if the order dis- 
missing the writ is affirmed he is entitled to then give bail for his ap- 
pearance in the court where the indictment was found. When that 
court is about to convene he may procure another surrender by his bail 
and sue out another writ. Quite likely this writ will be dismissed but 
in the meantime witnesses may die or go beyond the jurisdiction of the 
court and the administration of justice be greatly delayed if its ends 
are not wholly defeated. 

It seems to this court plain that when the défendant bas waived ex- 
amination and given bail or given bond after examination, he bas waived 
his right to the writ for the purposes mentioned, the right to bave the 
courts of the district where arrested inquire into the validity of the 
holding of the commissioner, and that it is the duty of the district judge 
to grant the order of removal in case the défendant is surrendered by 
his bail, or fails to appear for trial in the jurisdiction where the indict- 
ment was found and is then arrested on a new warrant. Or is it the 
law that the défendant may elect to give bail and having given it, fail to 
appear and then when arrested bave and exercise the same rights he 
would bave had in case the élection to give bail had not been exercised ? 

In Commonwealth v. Nelson G. Green, 185 Pa. 641, 40 Atl. 96, it was 
held: 

"One who enters Into a recognizance to appear at the quarter sessions 
when required, and then, without application to such court to correct any error 
in tlie proceedings before the judge sitting as committing magistrate, eitlier 
in holding him for appearance in court or in denianding excessive bail, voiun- 
tarily surrenders himself to the sheriff, Is not entitled to a habeas corpus from 
the Suprême Court." 

The défendant Peckham is legally held and deprived of his liberty by 
the marsha' of the Northern district of New York. This court cannot, 
at this stage, inquire into the question whether the indictment charges a 
crime against the United States. 
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The writ is dismissed, the défendant remanded and the warrant for 
the removal of the défendant to the District of Columbia for trial under 
the indictment granted. 



CONKLIN et al. t. UNITED STATES SHIPBUILDING CO. 
(Circuit Court, D. New Jersey. January 17, 1906.) 

1. COEPOBATIONS INSOLVENCT — PEOCEDUIŒ TJNDEE NEW JeKSEY StATOTE. 

Corporation Act N. J. §§ 75-78 (Laws 1896, pp. 301, 302, e. 185), pro- 
vides for tlie provins and allowance by ttie receiver of daims agalnst an 
insolvent corporation and that an appeal may be taken from lus décision 
to tbe court of chancery, by elther the corporation or a clalmant. Section 
85 (page 304) provides that before distribution of the assets the court 
shall allow a reasonable compensation to the receiver for bis services, and 
the costs and expenses of the administration of his trust. Held, that a 
claim for services rendered to a receiver, under a contract wlth hlm, was 
not one agalnst the corporation whlch could be adjudicated by the receiv- 
er, but a part of the costs of administration to be adjusted under section 
85. 

2. Same — Claim s against Insolvent CoRroRATioN — Salâmes of Officees. 

Under tbe New Jersey corporation act (Laws 1806, p. 277, c. 185), 
whieh fixes the term of the président of a corporation at one year, the 
président of a corporation, on an adjudication of its Insolvency and the 
appointment of a receiver, can hâve no lega! claim agalnst it for salary, 
beyond the current year for which he was elected, based on an alleged 
agreement that he should be employed for a further term. 

3. Same — Ceeditoes. 

A maker of notes claimed to hâve been assumed by a corporation, but 
which are owned by a third party and unpald, Is not a créditer of the cor- 
poration, nor entitled to prove a claim agalnst it in insolvency, the owner 
of the notes belng the only person who could make such claim. 

In Equitv. On appeal from décisions of receiver. 
See 133 Fed. 913 ; 124 Fed. 1030. 

William H. Jackson, for appellant Nixon. 

Sherrerd Depue (Lindabury, Depue & Faulks, on the brief), for 
receiver. 

LANNING, District Judge. James Smith, Jr., was appointed re- 
ceiver of the United States Shipbuilding Company by this court on 
June 30, 1903. On April 15, 1904, and within the time limited by 
the court for the présentation of the claims of creditors to the receiver, 
Lewis Nixon presented to the receiver a claim against the United 
States Shipbuilding Company containing two items as follows: 

To salary as président of said company from July 1, 1903, to Aprll 

1, 1904, at ?30,000 per annum ? 22,500 

To salary as président from April 1, 1004, to August 1, 1907, at 
$30,000 per annum 100,000 



$122,500 



His affidavit accompanying the said claim contains the following 
statement : 

"That heretofore, and on or abbut the Ist day of August, A. D. 1902, the 
United States Shipbuilding Company entered into a coutract wlth déponent 
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whereby déponent was to dévote hls entlre tlme and attention to the affalrs of 
the United States Shlpbulldlnc Company, as président thereof, for a period of 
flve years, in considération ot the annual sum of $30,000, payable In montbiy 
Installments of $2500 each; that fn pursuanee of sald contract déponent, on 
said August 1, 1902, entered upon the discharge of hls duties as such président, 
and sald company eomplled with its part of the agreement upon its part to be 
performed by paylng déponent the monthiy sum of $2500 up to and includlng 
the month of June, 1903 ; that notwlthstandlng the faet that slnce the Ist day 
of July A. D. 1903, déponent bas at ail times held himself ready and willing 
to comply with hls duties as président of the United States Shlpbuilding Com- 
pany, by reason whereof he bas been prevented from engaging in any otber 
occupation, nevertbeless, the sald United States Shipbuiiding Company bas 
not, nor bas any one else in Its behalf, pald to déponent the monthiy sums of 
money due him under sald contract as aforesaid; that, by reason of said con- 
tract, tbere became due to déponent on the Ist day of April, 1904, the sum of 
$22,500, as set forth in tbe statement hereto acnexed. Déponent further says 
that on the Ist day of August, 1907, said United States Shlpbuilding Company 
wili be further indebted to him in the sum of $100,000, for salary due him, 
under tbe contract above referred to, for the period from April, 1, 1904, to Au ■ 
gust 1, 1907, the date on which the said contract of employment expires." 

The receiver disallowed the claim, and Mr. Nixon has now appealed 
to this court from the receiver's décision. In his pétition of appeal 
he States that he is a creditor of the receiver, James Smith, Jr., and 
of the défendant corporation, upon two separate claims, one of the 
claims being the above mentioned item of $22,500 and the other 
the item of $100,000. As to the item of $22,500 he allèges that it 
was for services actually rendered by him to the receiver for and 
on behalf of the United States Shipbuiiding Company between July 1, 
1903, and April 1, 1904, at the spécial instance and request of the 
receiver, and upon the understanding and agreement that he should be 
paid for those services at the rate theretofore paid him as président of 
the company; that such services were necessary and incident to the 
administration of the matters pertaining to the receivership and were 
operating expenses for the préservation of the trust fund, and that 
they were reasonably worth $2,500 per month, or $22,500 in ail. He 
prays that the item of $22,500 may be allowed as an expense incident 
to the administration of the receiver. 

The appeal is made under the provisions of section 78 of the cor- 
porations act of the state of New Jersey. Laws 1896, p. 302, c. 185. 
Before quoting that section it should be observed that section 75 
(page 301) gives to the court of chancery of New Jersey the power 
to limit the time within which creditors shall présent or make proof 
to the receiver of their respective claims against the corporation, and 
to bar ail creditors and claimants failing to présent or prove their 
claims within the time limited, from participating in the distribution 
of the assets of the corporation. Section 76 is as follows : 

"Bvery claim against an Insolvent corporation shall be presented to the 
receiver in wrlting and upon oath; aad the ciaimant, if required, shall sub- 
mlt bimself to such examination in relation to the claim as the receiver shall 
direct, and shall produce such books and papers relating to the claim as shall 
be required; and the receiver shall bave power to examine, under oath or 
affirmation, ail wltnesses produced before him touchlng the claims, and sbail 
pass upon and allow or dlsallow the claims, or any part thereof^ and noUfy 
tbe claimants of bis détermination." 
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Section 77 gives to any créditer or claimant who shall lay his claim 
before the receiver, or to the receiver himself the right to demand 
a trial by jury. Then section 78 is as follows: 

"Every such insolvent corporation, or any person aggrleved by the proceed- 
ings or détermination of such receiver In the discharge of his duty, may appeal 
to tlie court of chancery, which court shall, in a summary way, hear and do 
termine the matter complained of, and make such order touching the same as 
shall be équitable and just." 

Assiiming that the provisions of the statute above quoted are ap- 
plicable to a receivership in this court, it is clear that section 78 
provides for an appeal from the détermination of a receiver, only 
upon such a claim as he is authorized to adjudicate under the provisions 
of section 76. That section authorizes him to adjudicate claims 
against the insolvent corporation, and not claims for services ren- 
dered to the receiver in the administration of his trust. For this 
latter class of claims section 85 (page 304) makes provision. That 
section is as follows : 

"Before distribution of the assets of an insolvent corporation among the 
oreditors or stocl^holders the court of chancery shall allow a reasonable com- 
pensation to the receiver for his services and the costs and expenses of the ad- 
ministration of his trust, and the costs of the proceedings in said court, to be 
first paid ont of said assets." 

It follows that the claim of the petitioner set forth in his pétition 
of appeal for $22,500 cannot be adjudicated in this proceeding. If 
the receiver did in fact make a contract with the petitioner for the 
petitioner's services, a claim based on that contract cannot be ad- 
judicated by the receiver. The law furnishes ample remédies to such 
a creditor for the enforcement of ail his légal rights, without calling 
upon the receiver to sit as a judge in his own case. 

The second item of the claim is thus explained in the pétition of 
appeal : 

"Your petitioner allèges that the second daim, vlz., for $100,000, submitted 
to said receiver, is for salary as président of said company from April 1, 1904, 
to August 1, 1907, at $30,000 per annum, pursuant to the contract entered into 
by and betyeen your petitioner and said corporation, United States Shlp- 
bullding Company, for flve years of service by said petitioner as président 
of said corporation, at the rate of $30,000 per annum. Your petitioner saya 
that the contract for five years' service, as président of said company, was 
made and entered into in the following manner, namely: On June 24, 1902, 
n written ofCer to sell certain properties to the said United States Shipbuild- 
ing Company was made by the promoter of said United States Shipbuilding 
Company, and in said written offer was included the property of the Cres- 
ceut Sîiipyard Company. Said written ofCer of June 24, 1902, to sell, to the 
United States Shipbuilding Company, the property of the Crescent Shipyard 
Company, was subject to the following condition, viz. : 'It is a part of this 
offer that Mr. Lewis Nixon contract with your company to give to its busi- 
ness his time and attention for a period of flve years at a salary to be agreed 
upon. and shall also enter into the usual contract with your company not to 
conipete directly or indirectly with it in its business.' Thereafter, on said 
24th day of June, 3002, the said United States Shipbuilding Company by a 
resolurion of the board of direetors duly accepted the oflfer to purchase the 
j.iroperty of tlie Crescent Shipyard Company, and in said resolution agreed 
to employ said Uewis Nixon, as président of said company for a period of flve 
years as stated in said ofCer as aforcsaid. The said accepta ace was contained 
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In the following résolution on the part of tlie directors, namely: *ResoIvea 
that sald offer be and the same hereby is accepted, and tbat the proper of- 
fleèrs of thls coœpany be, and they are, bereby, authorized to do and perform 
any and ail necessary acts and thlngs, and to make, exécute, acbnowledge, de- 
liver, and accept, ail necessary contracta and Instruments in wrltlng, In sucb 
form as they may be advised, for the carrying out and consummation of sald 
offer and Its acceptance, and that the secretary of thls company be, and he is, 
hereby authorized to affix to sald Instruments, or any of them, the corporate 
seal of thls company and duly attest the same, and acknowledge the exécution 
of sueh Instrument' Thereafter, and ou September 10, 1902, the board of 
directors of sald tJnlted States Shipbuilding Company, recognizing its obliga- 
tion to employ sald Lewis Nixon as président for a term of five years, pro- 
ceeded to elect sald Lewis Nixon as président of said company for the ensu- 
ing year, as appears from the following extract from the minutes of the board 
of directors of the sald United States Shipbuilding Company held September 
10, 1902: 'The board proceeded to the élection of a président in the place 
of Mr. Newman, resigned. Ballot having been taken, It was found that Mr. 
Lewis Nixon had received the votes of ail the directors présent and was there- 
upon declared elected président of the company In place of Mr. Newman for 
the ensuing year.' Thereafter, and on October 29, 1902, the executive commit- 
tee of the said United States Shipbuilding Company recognizing the obliga 
tion of the sald company to employ said Lewis Nixon as président of said 
company for a period of five years, proceeded by resolution to flx the salar.v 
of said Lewis Nixon, as président of the said United States Shipbuilding Com 
pany, at $30,000 per annum, to be paid in equal monthly installments. Said 
résolution of October 29, 1902, Is as foUows: 'On motion made and duly 
seconded, resolved that the salary of Jlr. Lewis Nixon as président of the 
United States Shipbuilding Company be, and hereby is, fixed at $30,000 per 
annum, to be paid in equal monthly installments beglnnlng on the first dny 
of September, 1902.'" 

The office of a pétition of àppeal is to secure a review of a receiver'r. 
détermination concerning a claim as it was presented to him. Tlie 
pétition hère asks for no such. review. In the affidavit annexed to 
the daim, filed with the receiver April 15, 1904, the déclaration is 
that the United States Shipbuilding Company entered into a contract 
with Mr. Nixon, on or about August 1, 1903, whereby he was to de- 
vote his entire time and attention to the affairs of the company "as 
président thereof for a period of five years, in considération of the 
annual sum of $30,000," and that on August 1, 1902, he "entered 
upon the discharge of his duties as such président." In his pétition 
of appeal filed in this court a year later, he declared that the United 
States Shipbuilding Company, by its resolution of June 34, 1903, 
accepting the ofïer of that date, "agreed to employ said Lewis Nixon 
as président of said company for a period of five years." There 
is a fatal variance between thèse two papers. The contract set fortb 
in the pétition of appeal is not the contract mentioned in the affidavit. 
Furthermore, neither the resolution nor the ofïer of June 24, 1902, 
set forth in the pétition of appeal, in aïiywise refers to the presidency 
of the company. According to the pétition, the salary of the président 
was not fixed until October 29, 1902, nearly three months after the 
date of the contract mentioned in the affidavit, and after, in that 
instrument, Mr. Nixon declared he entered upon the discharge of 
his duties as président. The allégations of the pétition show, it seems 
to me, that Mr. Nixon simply accepted the office of président to which 
he was elected, with the salary attached to that office. Under the 
law his term' as président was for one year only. Without deciding 
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whetlier a salary attached to the office of président of a corporation 
ceases on the adjudication of that corporation's insolvency, the ap- 
pointment of a receiver, and an injunction restraining the corporation 
and its officers from doing any business for the corporation, or ex- 
ercising any of its franchises, it is clear that the président of such 
corporation can hâve no légal claim for salary beyond the end of 
the presidential year running at the time of the appointment of the 
receiver. When the presidential year current on June 30, 1903, the 
date of the receiver's appointment, ended, does not appear, nor is the 
claim for $28,500 for the 9 months from June 30, 1903, to April 1, 1904, 
for services rendered to the receiver on a contract made with him, 
consistent with a claim for salary as président for that period. After 
careful attention, I am not able to find any ground upon which either 
of the petitioner's claims can be supported. 

The petitioner also présents a second pétition of appeal from a 
(ilecision of the receiver disallowing a claim upon three promissory 
notes. In it he allèges that he presented to the receiver in due form 
the following claim: 

"To James Smith, Jr., receiver of the United States Shlpbullding Com- 
l);iny: Please tnke notice that I do claim that there is due to me from sald 
Company the amounts hereinafter set forth, according to the terms of a cer- 
tain contract made and entered into by the Crescent Shipyard Company with 
:p.e. at tl'.o. time that I sold said Shipyard (,\)mpsmy m;,- siiiphuiWing plant at 
Klisabethport, and whereby said Crescent Shipyard Company assumed and 
;ij»i-eed to pay ail existing debts contracted by me In the shipbuilding business 
at Blizabethport aforesaid, sald contract having been retained by said Com- 
pany, and the terms of which bave been entered in its officiai minutes. The 
(ollowing Is a list of the debts due and unpaid at the time of the transfer of 
the said shipbuilding business to said Company, contracted and incurred In the 
shipbuilding business, and covered by said contract, which still remain due 
and unpaid, namely : three promissory notes payable on demand, discounted 
by the National State Banlt of the city of Elizabeth and held by It at this time, 
no part of the principal thereof having been paid: (1) Dated January 17, 
1898, $4,000. (2) Dated February 10, 1898, $5,000. (3) Dated December 
l-l. 1898, $10,000 — with interest on ail of the above notes from October 1, 1903, 
which notes were signed by me, and upon which, said bank claims I am prl- 
marily liable." 

It will be observed that the notes are not held by the petitioner, 
but by the National State Bank of the City of Elizabeth. The pétition 
fails to show that the petitioner is a créditer of the United States 
Shipbuilding Company. The pétition, in express terms, is founded on 
section 78 of the New Jersey corporations act. That section, as 
already pointed out, gives an appeal from the détermination of a 
receiver conceriiing the claim of a creditor of the corporation. As- 
suniing that the United States Shipbuilding Company is liable for 
the payment of the notes, the claim should be presented by the ovimer 
of the notes, which is the National State Bank of the City of Elizabeth, 
and not Mr. Nixon. If Mr. Nixon shall pay the notes before the 
assets of the insolvent company are fully distributed, he may then 
possibly be allowed to présent his claim under the authorities in 
Conklin v. United States Shipbuilding Company (C. C.) 136 Fed. 
lOOG. and the cases there cited. 

Both pétitions of appeal must be dismissed. 
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THE FOLMINA. 

(District Court, E. D. New Yorli. November 17, 1905.) 

Shipping — Damage to Cabgo — Liabilitt or Vessel. 

In an action to recover for damage to a cargo of rlce alieged to tiave 
been received by the shlp In good condition but to hâve been delivered 
at tlie end of tlie voyage in a damaged condition due to sea water and con- 
séquent beating, wbere tlie owners of tlie vessel clearly sbow tbat she was 
seaworthy and in ail respects properly equipped for tlie carriage of tUe 
cargo at the beginnlng of the voyage, and aiso at Its terminatlon, that the 
cargo was properly stowed and that there was no négligence durlug the 
voyage which would account for the entry of sea water, they hâve fuUy 
established a défense under a bill of lading which exempted the vessel 
from liabllity for damage from sweating, natural decay, or from sea 
water caused without the shlp's fault or négligence. 

[Ed. Note. — For cases In point, see vol. 44, Cent Dig. Shipping, §§ 440, 
449, 484.] 

In Admiralty. Action for damage to cargo. 

Butler, Norman & Mynderse (Frederick M. Brown, and Archibald 
G. Thacher, of counsel) , for libelants. 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of 
counsel), for claimant. 

THOMAS, District Judge. The steamshîp Folmina, brtween Feb- 
ruary 4th and May 9th, carried in No. 3 lower hold rice in bags, from 
Japan to New York. During discharge the rice on the starboard 
side was found damaged. The area of the injury was downward from- 
the first six tiers of bags to the bottom of the hold, which was dry, 
forward from about the after end of the hatchway nearly to the bulk- 
head, and inboard about three or four bags, Planks several inches 
apart were fastened to and ran longitudinally along the perpendicular 
frames connected with the side plating of the ship and about 9 inches 
therefrom, and athwart Such planks were arranged bamboo pôles, 
3 or 3 inches apart, and the lattice wOrk thus formed supported mats. 
The bulkheads of the hold were similarly protected, and the ceiling 
was covered with dunnage, laid fore and aft, a second layer athwart- 
ship to which mats were attached. Three iron stringers, the upper 
one 5 feet, the middle one 10 feet, and the lower one 14 feet 2 inches 
below the between decks, were fastened to the perpendicular frames, 
with their outboard edges attached to the plating of the ship, from 
which their inboard side was distant about 2 feet. Angle irons were 
attached to each stringer, whereby was formed a trough, in its greater 
part about 15 inches wide and 3J^ inches deep; It ran the whole 
length of the hold, in which dunnage, planks were placed, but any 
water entering thé trough could escape at the ends of the hold, 
where holes were provided therefor. During and after the discharge 
it was found that either there was water standing in the trough for 
some distance, or at least that it was wet. The dunnage, pôles, and 
mats were in a condition variously described as "damp," "wet," 
"wringing wet," "sopping wet," "soaking wet"; the bags were de- 
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scribed as "wet," "damp," "stained," "very wet," "hot," "black and 
rotted"; the rice as "off color," "caked," "mouldy." The odor from 
the mass was noticeably bad. That many of the bags and rice therein 
were impaired, seriously injured, or destroyed by the dampness and 
heat, cannot be doubted. There was some évidence of negligible 
damage ta the bags on the port side. The ''bel states that the rice 
was delivered, "but not in like good or de; md condition as when 
received, 877 bags of said rice being wet with sea water and 8,o6-i 
bags thereof being seriously damaged by heating, owing to the 
proximity of said wet bags or through some other cause to the libel- 
ants unknown, at the time of said delivery to the libelants." 

The answer allèges that the damage was caused by "sweat or heat, 
or by inhérent détérioration due to its condition at time of shipment," 
and that the condition of the goods on arrivai was the resuit crf 
"sweating, heat, or natural decay due to the inhérent and natural 
condition of the goods or to the latent dampness thereof due to wet- 
ting in craft in coming to the ship or while in store or on shore, or 
to defects in the preparing of said goods for shipment, or to périls 
of the seas, rivers, or navigation within the meaning of the foregoing 
exception, and that the said condition of the said goods and the damage, 
if any, resulting therefrom, were not conséquent upon any neglect or 
default on the part of the steamship or those in charge thereof." 

The bill of lading exempted the carrier from liability for any loss 
or damage from "the act of God, * * * Jqss or damage from ma- 
chinery, boilers or steam, or from explosion, heat or fire on board, in 
hulk or craft or on shore * * * j-isk of craft or hulk or transship- 
ment and ail and every the dangers and accidents of the seas, rivers and 
canals and of navigation of whatever nature or kind. * * * 'pj^g 
ship is not liable for insufficient packing or reasonable wear and tear 
of packages, * * * leakage, breakage, * * * sweat, rust, de- 
cay, vermin, rain, spray." 

The L , idence shows that the damage was caused by sweat and 
heat, or sea water and conséquent heat. For some purposes of dis- 
cussion let it be assumed that sea water entered and injured the cargo. 
Yet the évidence shows that it did not enter by reason of any nég- 
ligence on the part of the master or crew, or of the carrier in out- 
fitting the ship for the voyage. Hence, the invasion of the sea was 
beyond the cognizance or avoidance of the carrier or his servants, 
and \^ithout the fault of either. What was demandable of owners or 
crew to keep out sea water they did. There was upon arrivai at New 
York no defect in the ship that accounted for the sea water. None was 
discovered during the voyage, whose history alsO' shows that the crew 
by culpable action or omission did not sufïer it to enter. Hence, 
when the libelant charges receipt of sound goods and delivery of the 
same injured by sea water, the carrier shows that neither he nor his 
servants were négligent in connection with the suggested injurions 
cause. The rule that when the fact is in donbt, or the court is in 
doubt as to the fact, the burden is on the carrier to solve the doubt, 
bas been fully met. The carrier points to a sound ship, to which sea 
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water coulcl not gain access, and shows the existence of such condition 
during the voyage, and due préparation of the ship for the protection 
6f the cargo, and ample care during the voyage. Satisfactory and 
uncontradicted évidence that no defect discoverable in the exercise 
of requisite care existed between the receipt and discharge of the 
cargo is maximum proof. Evidence can produce no higher probative 
effect. Pass in review the variety of ways that sea water could enter, 
and the carrier's évidence meets them one by one and négatives not 
only the présence of every such opportunity, but also any négligence 
that vvould permit it. Both the fact and fault permitting its existence 
are absent. Immediately one suggests any practical way for sea water 
to enter, for instance around the scupper pipe, the ship is shown to 
hâve been sound in such respect. Was the way through a yielding 
plate ? Not a strained or started rivet nor stained plate justifies even 
suspicion. Was the entry through the ventilators or hatches? They 
are shown to hâve been closed during ail weather that would permit 
it, and the sound condition of the hold spaces and other cargo dis- 
putes the possibility. Yet the libelants persist that the ship should, 
to free itself, make further disclosure. Why? Conjecture even as 
to the cause has been exhausted, and the carrier to such limit has 
shown his innocence. Neither imagination nor expérience suggests 
any way for the sea water to enter that is not negatived, or at least 
the évidence shows that the carrier did not contribute to it. Hence, 
the highest and most comprehensive proof has been reached. When 
it appears that the carrier not only used due diligence to furnish a sea- 
worthy ship, but did actually furnish the same, that he used proper 
care in stowing the cargo, that his servants did not, by undutiful act 
or omission, sufïer the cargo to be injured, that no defect was discovered 
during the voyage, and none existed at its termination, the carrier and 
his servants, at least, are not chargeable with négligence. Neither is 
the carrier in this case liable as an insurer, for he expressly stipulated 
against damage from sea water, to which was impliedly attached the 
proviso that his own and his servants' fault did not aid or sufïer the 
same. Now the absence of the fault has been shown. Hence the 
proviso has been met and the stipulation for exemption takes efïect. 
There may be some mystery about the damage. There would be 
none if the fact were that sweat and beat caused the injury, and there 
would be no difficulty in finding that as a fact, if the report of the 
libelants' analysis had not shown an undue proportion of sait in the 
bags and injured rice. The claimant's contention, that the rice ab- 
sorbed the remuant of minerai sait on an earlier voyage carried in 
the same hold, may hâve some value. If the injurions cause was sea 
water, its means of access is beyond the bounds of human research or 
discovery, and the law should not require the performance of impos- 
sibilities, as a condition of a carrier's exculpation. Indeed, the im- 
possibility of discovering how the sea water could enter a sound and 
properly navigated ship, strongly aids the évidence that it did not 
enter. But that is left undecided. If the injury was the resuit of 
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sweating, beat, or natural decay due to the inhérent and natural con- 
dition of the goods, the ship is not liable, unless the act or omission 
of the owner or his servants intervened to incite or to aid such cause, 
which is not the case. Clark v. Barnwell, 12 How. (U. S.) 282, 13 L. 
Ed. 985; The Prussia, 93 Fed. 837, 840, 35 C. C. A. 625. 

If the injury arose from sea water, without the carrier's fault, he 
is released by the stipulation, provided he shows that fact. Clark v. 
Barnwell, supra; Transportation Co. v. Downer, 11 Wall. 129, 20 
L. Ed. 160; Cau v. Texas & Pacific Ry. Ce, 194 U. S. 427, 24 Sup. 
Ct. 663, 48 L. Ed. 1053. The évidence shows that it did arise either 
from beat and sweat, or sea water and conséquent beat. Hence, the 
case is within the exception, and in either alternative the évidence 
exculpates the ship. In the présent case the ship, from physical ex- 
amination, appears to bave been absolutely seaworthy at every stage 
of the adventure. To this it is answered that she was not seaworthy 
when and where the assumed sea water entered; and to this it is 
replied that the owner and bis servants used diligence respecting every 
part or equipment wbereby water, by any conjecture, could enter. 
Considering the récent construction of the vessel, ber use and care 
after construction, the dry docking in New York preliminary to ber 
eastern voyage, the inspection and care of the bold before the rice 
was loaded, tbe fact that she appeared in perfect condition upon ber 
arrivai, even to the degree that not a single suspicious condition ap- 
peared, ail tbis points to but one conclusion, that the owners or their 
agents used due care in sending ber eut from Japan, and the crew dis- 
covered no defect on the way, and that no defect was discoverable. 
It does not seem just to condemn a ship with such a bistory. 

The décision is placed upon the ground that the facts show that 
tbe sbip was not négligent, although tbe Suprême Court bas decided 
(Clark v. Barnwell, supra ; Transportation Co. v. Downer, supra ; 
Cau v. Texas & Pacific Ry. Co., supra) that when the carrier shows 
that a sea péril, in this case sea water, within the exception of the 
bill of lading, did tbe damage, the burden is upon the shipper to prove 
that tbe carrier's négligence intervened. But for thèse décisions it 
would seem that such position could not be sustained logically or 
by référence to recognized and pertinent légal principles. But in view 
of tbe succession of authoritative rulings, and of the respect due tbem, 
discussion at tbis time is precluded. 

The libel will be dismissed, witb costs. 
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UNITED STATES T. CARDISH et aL 
(District Court B. D. Wlsconsln. January 20, 1906.)' 

1. Cbiminal liAW— Fedebai. Statutes— Constouction— Use oï- Commow-Law 

ÏEEMS. 

When Congress in a Btatiite refers to or adopta a common-law oCCease 
wlthout further définition, the common-law définition must obtaln. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Crlminal Law, 
|§ 8-12.] 

2. Assoit Oommitted on Resebtation — Constbuotioit of Statuts. 

Act March 3, 1885, c. 341. § 9, 23 Stat. 385 [U. S. Comp. St. 1901, p. 362], 
whlch provides for the trial and punlshment of any Indian who shall com- 
mit any one of the crimes enumerated, Ineluding "arson," upon an Indian 
réservation, uses such term in its common law meaning and is In effect an 
extension of the provisions of Rev. St. § 5385 [U. S. Comp. St 1901, p. 
8648], punishing the offense of arson wlthin a fort, dockyard, etc., to the 
same offense committed by an Indian on a réservation ; and an Indictment 
charging an Indian with the burning of a "building" on a réservation, not 
averred to hâve been a dwelling house, nor occupied as such, does not 
State an offense thereunder. 



On Motion to Quash Indictment. 

H. K. Butterfield, U. S. Atty. 
M. G. Eberlein, for défendants. 



QUARLES, District Judge. This is a motion to quasH an indict- 
ment framed under section 5386 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3648]. The indictment is in the 
words and figures following, to wit: 

"The grand jurors of the United States of America, duly Impaneled and 
sworn In and for the said eastern district of Wlsconsln, in sald district court 
upon their oath présent: That Loulsa La Motte and Lizzle Cardish are In- 
dlans, and were on the 17th day of January, A. D. 1905, each Indlans, to wit, 
Menominee Indlans, members of the Menomlnee Indian tribe, a trlbe of Indlans 
then occupying a réservation withln the boundaries of the state of Wlsconsln, 
called the Menominee Indian réservation, theretofore set apart by the United 
States as an Indian réservation for the use of the sald Menominee Indian 
tribe, and then so occupied by said trlbe, and that the sald Loulsa La Motte 
and Lizzle Cardish on the 17th day of January, A. D. 1905, in the daytime of 
sald day, they then and there each belng such Indian, as aforesaid, namely : a 
member of the sald Menominee Indian trlbe, dld, wlthin the llmlts of, and 
upon the Menominee Indian réservation, in sald district and wlthin the jurls- 
diction of this court, the sald réservation belng then wlthin the boundaries of 
a State of the United States, to Wit, the state of Wlsconsln, a certain building 
of, and the property of the United States of America, to wit, a certain building 
used as a schoolhouse and building, and called the Menominee Indian Trainlng 
School building there situate as aforesaid, feloniously, wlllf ully and mallciously 
set fire to, and the said building then and there by sald firlng as aforesaid, fe- 
loniously, wlllfully and mallciously dld burn and destroy, wherefore the grand 
jurors, aforesaid, upon thelr oath aforesaid, do say : That the sald Loulsa La 
Motte and Lizzle Cardish, they eaoh belng then and there such Indian, as 
aforesaid, dld on the 17th day of January, A. D. 1905, commit the crime of ar- 
son agaist the property of the United States of America, withln the boundaries 
of a state of the United States, and withln the limits of an Indian réservation, 
as afore descrlbed. contrary to the form of the statute in such case made and 
provided, and against the peace and dignlty of the United States of America.'" 
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It will be observed that the défendants are Indians belonging to the 
Menominee tribe, and living upon the Menominee réservation within 
this State, and that by this indictment they are charged with burning "a 
certain building of and the property of the United States of America 
to wit, a certain building used as a schoolhouse and building, and called 
the 'Menominee Indian Training School Building,' which was upon the 
Indian réservation set apart by the government for the use of said Me- 
nominee Indian tribe." 

The indictment is attacked upon the ground that it does not state an 
offense cognizable by this court. Stated in other words, the contention 
is that there is no statute of the United States applicable to an Indian 
upon an Indian réservation which créâtes such an offense as is set out 
in the indictment. We may start with the fundamental proposition that 
there are no common-law offenses against the United States. United 
States v. Eaton, 144 U. S. 687, 12 Sup. Ct. 764, 36 L. Ed. 591. In order 
to sustain this indictment, therefore, we must be able to fînd some féd- 
éral statute reaching the case, which has been extended over the Indians 
résident upon a réservation set apart for the occupancy of an Indian 
tribe, and conferring jurisdiction upon this court. The contention of 
the government is that this has been donc by act March 3, 1885, c. 341, 
23 Stat. 385 [U. S. Comp. St. 1901, p. 363], section 9 of which reads as 
follows : 

"That immediately upon and after the date of the passage of this act ail 
Indians. committing against the person or propert,y of another Indian or other 
person any of the following crimes, namelj^, murder, manslaughter, râpe, as- 
sault with intent to kill, arson, biirglary, and larceny within any territory of 
the United States, and either within or without an ludlan réservation, shall be 
subject therefor to the laws of such territory relating to said crimes, and shall 
be tried therefor in the same courts and in the same manner and shall be sub- 
ject to the same penalties as are ail other persons charged with the commission 
of said crimes, respectively ; and the said courts are hereby given jurisdiction 
of ail such cases; and ail such Indians committing any of the above crimes 
against the person or property of another Indian or other person within the 
boundaries of any state of the United States, and within the limlts of any In- 
dian réservation, shall be subject to the same laws, tried in the same courts 
and in the same manner, and subject to the same penalties as are ail other per- 
sons committing any of the above crimes within the exclusive jurisdiction of 
the United States." 

This législation was a new departure. For the first time Congress un- 
dertook to punish an Indian living in a réservation for a crime commit- 
ted against another Indian when such réservation is located within the 
limits of a state. Its constitutionality was promptly challenged. The 
Suprême Court, in U. S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 
L. Ed. 228, upheld the législation. Thus it appears that the crime of 
arson, among other offenses, has been by force of this statute extended 
over Indian réservations ; and that an Indian committing the crime of 
arson within the limits of an Indian réservation, shall be amenable to 
the same punishment, and tried by the same courts as though the crime 
had been committed within a fort or any other place exclusively under 
the jurisdiction of the United States. It has been further held that no 
jurisdiction exists to try or punish an Indian for an offense committed 
upon the réservation, which is not enumerated in this statute of 1885. 
143 F.— 41 
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U. S. V. King (D. C.) 81 Fed. 625; U. S. v. Logan (C. C.) 105 Fed. 

It will be otserved that the Act o£ i885 créâtes no new offense and 
imposes po new punishment. It does not define the crinie, but simply 
adopts the common-law term "arson." So far as this case is concerned 
the act would be wholly inoperative in the absence of some other statute 
of the United States imposing a spécifie penalty upon the crime of arson 
when committed within territory exclusively within the jurisdiction of 
the United States. In other words, the statute leaves us to look else- 
where for the définition of the term "arson," and elsewhere for the pun- 
ishment. The term "arson" has a definite, fixed meaning at the com- 
mon Ifiw. The crime of arson has been materially enlarged and sub- 
divided by the législation of the several states, and the burning of other 
structures than dwelling houses has been made punishable by fédéral 
statute, of which section 5386 is an example. Section 5386 imposes a 
penalty for the malicious burning of "any arsenal, armory, magazine, 
rope-walk, ship-house, warehouse, block-house, barrack, storehouse, 
barn, or stable not parcel of a dwelling house, or any other building not 
mentioned in section 5385," etc. It is on the strength of this section that 
the défendants are charged with burning "a certain building." It is con- 
ceded that it would not be arson at the common-law to burn the struct- 
ures enumerated in section 5386. 

If we now turn to section 5385, it will be apparent that it re-enacts by 
apt language, the common-law crime of arson, because it provides pun- 
ishment for willfully and maliciously burning any dwelling house or 
store, barn, stable, or other building, parcel of any dwelling, or mansion 
house, which is situate within any fort, dockyard, navy yard, arsenal, 
armory, or magazine, the site whereof is under the jurisdiction of the 
United States. The contention of the government is that when Con- 
gress employed the term "arson" in the act of 1885, it had in mind and 
intended to include the malicious burning which is penalized by section 
5386, as well as the technical common-law crime. It is hardly conceiv- 
able that Congress would hâve contented itself with the employment of 
the technical term "arson," having a well-understood significance in 
law, if it had intended to include ail statutory offenses of kindred na- 
ture. 

The rule seems to be well settled that when Congress by statute refers 
to or adopts a common-law offense, without further définition, the com- 
mon-law définition must obtain. Re Greene (C. C.) 53 Fed. 104, 111. 
In 1790 Congress made the crime of manslaughter on the high seas pun- 
ishable by fine and imprisonment. The act did not define the crime oth- 
erwise than by the employment of the common-law term. It was held 
that the courts were thus remitted to the common-law for a définition. 
U. S. V. Armstrong, 2 Curt. 451, Fed, Cas. No. 14,467. It will be fur- 
ther observed that the Suprême Court in the Kagama Case, supra, in 
discussing the act of 1885, twice refer to the offenses enumerated there- 
in as "common-law crimes." It is inconceivable that Congress used the 
common-law term intending thereby to cover another distinct and dif- 
férent offense. The statutory offense created by section 5386 is so rad- 
ically différent that were an indictment framed under it, proof of arson 
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would amount to a variance. It is not the case of a higher and lower 
offense, one of which is included within the other, but of two différent 
and distinct offenses. State v. Atkinson, 88 Wis. 1, 58 N. W. 1034. 

Therefore I am persuaded that Congress meant by this enactment ex- 
actly wliat it said, nothing more and nothing less. It had in contempla- 
tion the well-known common-law offense. It intended that we should 
look to the common law for the définition, and should look to the fédéral 
statutes theretofore enacted for the penalty. This penalty is found in 
section 5385 which, as we hâve seen, aptly and accurately describes the 
common-law crime of arson committed upon the property of the United 
States and in a locus within the exclusive jurisdiction of the fédéral 
government. The effect of the enactment of 1885 was therefore to prac- 
tically enlarge the fort or arsenal so as to take in the Indian réservation, 
and thus enlarge the territory so within the exclusive jurisdiction of the 
United States, and put Indians résident thereon precisely upon the same 
footing as any other person within such exclusive territory as so en- 
larged. This construction makes the législation of Congress cohérent 
and consistent. 

The question then arises whether the indictment charges the crime of 
arson as known at the common law. It is elementary that at the com- 
mon law the gist of the offense of arson lay in the malicious burning of a 
house or dwelling of another. It was not an offense against property, 
but against human life and safety. It was intended to protect the hab- 
itation of man. For obvious reasons it was not arson at the common 
law to burn a schoolhouse or any other building not used as a dwelling 
place. The language of the indictment fails to ascribe to the building 
alleged to hâve been burned by the défendants, this essential character- 
istic of the common-law crime. For aught that appears on the face of 
the indictment this building, also defined as a "training school," may not 
hâve been the dwelling place of any human being, and may not hâve 
been situated so near to a house as to come within the mischief and défi- 
nition of arson. The leamed attomeys for the government f rankly con- 
ceded that the indictment was insufiScient to charge the crime of arson 
at the common law. If, as was argued at the bar, this "training school" 
was used as a home, a dwelling place for pupils, and the abiding place 
of ofïicers, teachers, and employés, it may be worthy of considération 
whether the malicious burning of such a structure so employed would 
not constitute arson under the strict rules of the common law; and if 
so, then upon conviction, the défendants might by virtue of the enact- 
ment of 1885 be punished according to the terms and provisions of sec- 
tion 5385. But it is not our province to pronounce upon that question 
at this time. The indictment failing to charge the essential ingrédients 
of the common-law crime of arson is not supported by any statute, to 
which the attention of this court has been called, which is in force within 
the limits of an Indian réservation, under which the malicious burning 
by an Indian of a building other than a dwelling house or place of abode 
can be punished. 

For thèse reasons the motion to quash is granted, and the défendants 
are discharged. 
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VALBNTINE CLARK CO. T. ALLEGHENT CITÏ. 

(Circuit Court, W. D. Pennsylvania. February 1, 1906.) 

No. 25. 

L MtrNiciPAi, CoKPOEATioNS— Ratification of Unauthoeized Conteact— 
Power undeb PENKsrLVANiA Statute. 

Notwithstanding the provisions of the statutes of Pennsylvania govern- 
Ing cities of the second class which require contracta for public improve- 
ments to be let to ttie lowest bidder after notice and to be based on and 
be witliin prior estimâtes of the cost, a clalm for materials furnlshed 
a city for a public work under a contract made without suçh formallties, . 
because of the urgency of the demand for such materials, may be legalized 
by a joint resolution passed by two-thirds vote of the councils and ap- 
proved by the mayor, recognizing its validity and directing its payment, 
under Act May 23, 1874 (P. L. 232) § 5, which provides that "no ordluance 
shall be passed except by a two-thirds vote of both councils and approved 
by the mayor • • • providlng for the payment of any claim against 
the city without previous authority of lavv." 

2. Same— Appeabance by Citt Contbollee— City Solicitob. 

The city solicitor, under the direction of councils, according to the 
Pennsylvania statutes, is the duly appointed représentative of the munic- 
ipality in légal affairs ; and it is to say the least doubtful, therefore, 
whether the city controller is entitled to appear on behalf of the city in 
an action against it and contest the plaiutiŒ's claim. 

W. A. Way, for plaintiff. 

Thomas P. Trimble, for défendant. 

ARCHEALD, District Judge.* This is an action to recover the 
price of certain cedar pôles sold and deHvered by the plaintiffs to the 
défendant in June, 1903, on an order given by Edward J. Mcllvaine, 
director of public works of said city. Thèse pôles were designed to 
be used for carrying an electric line to run a pumping station, where- 
by water might be supplied to a certain section of the city for which 
there had been an urgent demand for some time, and, in view of this 
urgency, were ordered by the director of public works without a 
previous ordinance authorizing the purchase, or any advertisemeht 
or public letting. Subsequently, however, the councils of the city, by 
joint resolution duly passed September 17, 1903, and approved by 
the mayor, recognized the validity of the bill, amounting to $2,033.75, 
and directed the city controller to exécute a warrant therefor, making 
the same payable out of the proceeds of certain water bonds* previously 
issued. The controller refused to foUow the direction of councils, 
maintaining that their action was illégal, and thereupon the plaintiffs 
brought this suit. 

When the case was called for trial, Mr. Porter, the city solicitor, 
appeared, but said he had no défense to it, having advised the director 
of public works as to purchasing the pôles, and also suggested the 
passage of the joint resolution of councils providing for payment. It 
was stated that the controller had employed spécial counsel to con- 
test the case, who had entered an appearance and plea, but he was 
not présent in court, and an effort by the clerk to reach and advise him 

^Specially assigned. 
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that the case was called was unsuccessful. A just cause oî action 
having been apparently shown, the jury were directed to give 
a verdict in favor of the plaintiiïs for the full amount of their claim. 
Application is now made for a new trial by counsel for the controUer, 
who bas sati-sfactorily accounted for his absence at the trial, on the 
same grounds as advanced by the controller, that no valid purchase 
could be made without a previous ordinance duly authorizing it, fol- 
lowed by advertisement and letting to the lowest responsible bidder, 
and an appropriation providing for payment, and that the attempted 
approval by councils afterwards was not within their power, and was 
therefore of no binding effect upon the city. 

It is, to say the least, doubtful whether the city controller is entitled 
to appear on behalf of the city and contest the plaintiffs' claim. The 
city soliciter, under the direction of councils, is the duly appointed 
représentative of the municipality in légal affairs. Act March 7, 
1901, art. 9 (P. L. 20, 39) ; City v. Board of Publication (Pa.) 9 
Phila. 499 ; City v. Strawbridge, 4 Wkly. Notes Cas. 315 ; City v. Trus- 
tées, 15 Wkly. Notes Cas. 477. And it would resuit in great confusion 
if other officiais could intervene and interfère as they saw fit in the 
conduct of a case committed to his care. At the same time, as an of- 
ficer charged within certain limits with the important duty of seeing 
that the expenditure of the city's money is not made without due war- 
rant of law, the suggestions of the controller, through his counsel, 
are entitled to respectful considération, and, if it now appeared that 
a recovery had been had which was clearly against law and justice, 
I should not hesitate to reopen the case and award a new trial. 

Having regard, however, to ail that bas been said in that behalf, I 
see no occasion for disturbing the verdict. The plaintiffs' claim is a 
just one, whatever is to be said of it as a matter of strict law, and I 
would hâve to be convinced to the contrary before undoing what has 
been donc. The pôles were furnished at a fair price, which is alleged 
to hâve been less than the city had been previously paying, and while, 
as it turned out, there was no such urgency as was assumed, and the 
pôles were not used until a considérable time afterwards, the sup- 
posed urgency was a reason at the time for dispensing with the 
ordinary formalities, and the city made use and had the benefit of them 
in the end. There was thus a moral obligation to pay for them, 
and, justice having been accomplished, the verdict should be allowed 
to stand. 

But, whatever may be said of the liability of the city at the out- 
start, by the resolution of councils approved by the mayor the plain- 
tiffs claim was fully legalized, and, even if the case were now open 
and undisposed of, the défense which is sought to be made to it could 
not be sustained. It is no doubt true that, by the act governing cities 
of the second class in Pennsylvania, of which the city of Allegheny 
is one, "ail contracts relating to city affairs shall be let to the lowest 
responsible bidder, after reasonable notice," and "when the contract 
exceeds two hundred and fifty dollars, such notice shall be by ad- 
vertisement"; also that "every contract for pubHc improvements shall 
be based upon estimate of the whole cost, furnished by the proper 



646 143 FEDERAL REPORTEE, 

officer through the department having charge of the improvement, 
and no bid in excess of such estimate shall be accepted," and that, the 
liability of the city thereon shall be ' limited by the amounts which 
shall from time to time be appropriated therefor. Act March 7, 1901, 
art. 15 (P. L. ^0, 36) ; Act June 30, 1901 (P. L. 586, 592). Thèse 
and other formalities, which need not be enumerated, are unquestion- 
ably necessary to bind the city under ordinary circumstances, and it 
is the duty of the controUer to see that they hâve been complied with 
before approving a warrant on the treasurer for payment. 

It is provided, however, on the other hand, by Act May 23, 1874 
( P. L. 232) § 5, relating to the government of cities generally, with 
regard to the payment of claims not having an original légal basis : 

"No orcliuance shall be passed, except by a two-thirds vote of both councils 
MiMi approved by the mayor, giving any extra compensation to any public of- 
ficer or servant, employé, agent or contractors, after services shall hâve been 
l'eiidered, or contract made, nor providing for payment of any claim against 
the city without préviens authority of law." 

While négative in form, there can be no question as to the enabling 
character of this enactment, and that it is applicable hère, provided 
only it is consistent with the spécial provisions of the act of 1901 
which hâve been referred to. 

It is contended by counsel for the controller that it is not, but I 
see no reason why both should not stand. The act of 1874 contains 
substantially the same restrictions as the act of 1901 ; it being provided 
(section 6) that ail materials furnished and work to be performed 
shall be by contract to be given to the lowest responsible bidder under 
such régulations as shall be prescribed by ordinance, which is the 
essence of that which is insisted on hère. Both provisions being 
thus found side by side in the same act, they could not hâve been re- 
garded as inconsistent by the Législature which enacted them, and 
they must be absolutely and irreconcilably at variance, in view of this, 
to be now so pronounced. It may be that the sanctions supposed to 
hâve been set about the incurring of obligations and the expendi- 
ture of the public moneys by municipal authorities may to a certain 
extent be thus weakened. But the whole subject of city government 
is lodged with the Législature, and we must be content with what 
they see fit to provide. 

There was abundant basis, in the présent instance, in the benefits 
wliich the city had received, for the action of councils, which was unan- 
imous and had the approval of the mayor, by which the purchase of 
the pôles was ratified and payment directed to be made. A city may 
recognize a moral obligation. Bailey v. Philadelphia 167 Pa. 569, 31 
Atl. y25, 46 Am. St. Rep. 691. And there was considerably more than 
that hère. The refusai of the controller, therefore, to issue a certifi- 
cate in favor of the plaintififs, by which payment from the city 
could be obtained, was not justified. Commonwealth v. Philadelphia, 
176 Pa. 588, 35 Atl. 195. And the reasons given for it which are 
repeated hère cannot be sustained. By the resolution of councils the 
plaintiffs hâve a valid claim against the city, whatever may be said of 
it before, and the verdict which they hâve recovered must be allowed 
to stand. 

The rule for a new trial is discharged. 
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In re HBNDRICK. 

(District Court, D. Connecticut February 15, 1906.) 

No. 1,467. 

Bankkuptct — Cbeditors — Dissolution or Pabtnekship — Dischaeqe — Per- 
soNs Entitled to Oppose. 

Where a partnershlp whlch had proved a clalm against a bankrupt 
estate was dissolved pending the proceedlngs, without any disposition of 
the clalm being made as between the partners, no one could thereafter 
maintain objections to the bankrupt's discharge without showing af- 
firmatlvely that ail assented to the action. 

Tn Bankruptcy. On application for discharge. 
See 138 Fed. 473. 

Benedict M. Holden, for bankrupt. 
Brown & Perkins, for objecting creditors. 

PLATT, District Judge. The report of the spécial master appointed 
to try the issues raised by the bankrupt's pétition for a discharge, 
filed October 9, 1905, which recommends that the discharge shall be 
denied, is before me upon exceptions thereto filed by the bankrupt 
on December 8, 1905. The exceptions important to be considered 
at this time are those which in effect say that the master should hâve 
reported that there were no spécifications of objection to the granting 
of the discharge filed by any créditer of the bankrupt, or by any 
person having an interest in his estate. The master's report evidently 
assumes that Allen, Worth & Co. still remain upon the record as 
objecting creditors. If that were not so, the report would not appear 
to be based upon any real contention, because it plainly shows that, 
although several objectors appeared at the outset, it has so happened, 
for ône reason or another, that each one has vanished, until, as 
the master states, on August 23, 1905, the only objecter remaining was 
Allen, Worth & Co. The report brings with it the entire record, and I 
deem it to be my duty to détermine whether or not that record con- 
firms the position which the master has taken. 

The following facts are gathered from the record alone, without 
other suggestions: The bankrupt applied for his discharge February 
28, 1905. Allen, Worth & Co., a copartnership, having three members, 
George A. Allen and Joseph C. Worth, of Norwich, Conn., and 
Adelbert B. Beeman of Fairfax, Vt., filed spécifications of objection 
on March 29, 1905, acting therein by Allen and Beeman, two of 
the copartners. Such action was without doubt regular and proper. 
The firm was in existence and could act as it did. As late as July 20, 
1905, George A. Allen, pretending to act for the firm, verified certain 
necessary amendments, and at his instance the spécifications, so 
amended and verified, were refiled in the name of the firm. It appears, 
however, that on March 31, 1905, the firm of Allen, Worth & Co. was 
dissolved, and its going business taken over by the Allen-Beeman 
Company, a corporation. It further appears that, while the act of 
dissolution was in progress, the claim against this bankrupt was 
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discussed, and, being consîdered worthless by ail three members, was 
charged off to profit and loss. It will be noticed that this action was 
taken two days after the spécifications of objection had been filed 
by the firm. 

The law seems to me very clear that after the dissolution of a 
firm, without spécial action regarding the accounts receivable, the 
late partners remain tenants in common of the joint efifects and ali 
must join in any action to recover debts due the late firm. Joint 
action is required to settle ail matters left unsettled at the time of the 
dissolution. The right of either joint tenant to proceed dépends upon 
the consent of the others. An objection to a bankrupt's discharge 
is certainly a proceeding analogous to that of collecting a debt. Any 
fraction of the joint ownership, less than the whole, must inevitably 
be inoperative and fruitless. The record does not show that any 
partner dissented from a continuance of the objecting spécifications. 
Neither does it show that ail the partners consented thereto. A 
painful silence exists on that point. I cannot refrain from finding, 
however, upon the facts which appear, as above recited, that after 
a dissolution, which treated this claim as it was treated, it became 
the duty of any member of the late firm, undertaking positive action 
toward collecting the whole or any part of the debt, to show affirma- 
tively that he was acting in accordance with the wishes of ail the 
joint owners of the claim. There was no affirmative proof of any 
such joint consent exhibited to the master, and I am therefore com- 
pelled to find that Allen, Worth & Co. do not appear in the case 
as objecting creditors. Since ail other objectors hâve confessedly 
vanished, it follows that no one now appears in opposition. 

I am frank to say that the effort exerted in reaching this conclusion 
is one of the most disagreeable tasks which has fallen to my lot 
since assuming my présent position ; but it is a situation forced upon me 
by the logic of the events, and one from which I cannot, doing justice 
to my own self-respect, escape. From what has been said, it must 
be clear that action herein proceeds upon the record, and includes 
nothing outside of the record. Therefore exceptions filed February 
9, 1906, signed "Allen, Worth & Co., by Brown & Perkins, Their 
Attorneys," protesting against the action of the bankrupt in sending 
me a certain letter purporting to corne from J. C. Worth, one of the 
late partners of the firm, hâve no bearing upon the issues decided. 
Those exceptions filed by the bankrupt which hâve been discussed 
are sustained, and for that reason alone the master's report is re- 
jected. 

If the court can be satisfied by affirmative proof that the three 
men who composed the late firm of Allen, Worth & Co. still continue 
steadfast in their opposition to the bankrupt's discharge, the recom- 
mendation of the master in that respect will be accepted, and the 
discharge denied. It would seem that 30 days is a reasonable time 
in which such proof may be exhibited. At the end of that time, 
if nothing shall transpire, the court will consider the incident closed. 
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In re THE COPPER KING, Limited. 
(District Court, N. D. California. Fetouary 5, 1906.) 

No. 4,215. 

1. Bankeuptcy — Debts Entitled to Peioeity — CosTS 01' Attachment Suit. 

The insolvency act of California of March 2G, 1895 (St. 1895, p. 153, 
c. 143, § 69), which malies the eosts incurred in an attacliment suit a 
preferred daim if the claim upon which such suit was commenoed is 
proved against the estate of the debtor in insolvency proceedings, is in 
oonflict with Banlsr. Act July 1, 1898, c. 541, § C7f, 30 Stat. 564 [U. S. 
Comp. St. 1901, p. 3449], whicb malles the lien of the attachment void 
if obtained within four months prior to the banliruptcy of the debtor, 
and is therefore suspeuded by tbat act, and cannot be involied to ei?- 
title the attaching créditer to prioritv as to such costs, under section 64b, 
subd. 5 (30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), as a debt entitled 
to priority by the laws of the state. 

2. Sa ME. 

A claim for taxable costs incurred in good faith by a creditor of a 
banijrupt in an attachment suit to recover a provable debt, which attach- 
ment was rendered void by the subséquent banliruptcy proceedings, is not 
a debt owing by the banlirupt, witliin the meaning of Banljr. Act .July 
1, 1898, e. 541, § 64b, subd. 5, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], 
and entitled to priority thereuuder as one given priority by St. Cal. 
1895, p. 153, e. 143, § 69, coneeding such provision to be in force and ap- 
plicable, sinee, while it maires such costs a preferred daim against the 
estate of the debtor in insolvency, it does not malie the insolvent per- 
sonally liable therefor. 

In Bankruptcy. On review of order of référée. 

W. B. Kollmyer, for petitioner. 
Walter D. Mansfield, for trustée. 

DE HAVEN, District Judge. This is a pétition by an attaching 
creditor for the review of an order made by the référée. It appears 
from the finding of the référée that the petitioner, on February 4, 
1 903, commenced in one of the courts of the state an action to recover 
froni the bankrupt the sum of $10,404.96, for goods, v^^ares, and 
merchandise sold, labor performed, and money advanced to the bank- 
rupt. A writ of attachment was issued in that action and levied upon 
property of the bankrupt, February 5, 1903. This attachment was 
in force May 29, 1903, the date of the commencement of the bank- 
ruptcy proceedings herein. The référée also found that the petitioner 
necessarily, and in good faith, incurred and paid the sum of $1,017.20, 
as taxable costs, in the action referred to, and of this $133 was for 
the expense of keeping the property attached subséquent to the fihng 
of the pétition in bankruptcy. This last sum was allowed as a debt 
entitled to priority, and the remainder of the taxable costs, $884.30, 
was allowed as an ordinary debt not entitled to priority. The con- 
tention of the petitioner is that the whole amount of the taxable 
costs incurred in the action mentioned constitutes a debt entitled to 
priority, and that the référée erred in not so holding. The argument 
in support of this proposition i^ based upon subdivision 5 of section 
fi4b of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 563' 
[U. s. Comp. St. 1901, p. 3447], which provides that, among the 
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debts entitled to prîorîty, are "(5) debts owing to any person who by 
the laws of the states or the United States is entitled to priority," 
and section 69 of the insolvency act of this state, approved Mardi 26, 
1895 (St. 1895, p. 153, c. 143), which is as follows : 

"When an attachment has been made and Is not dlssolved before the com- 
mencement of proceedings In Insolvency, or Is dissolved by an undertaklng 
giten by the défendant, If the elalm upon whlch the attachment suit was 
commenced is pro.ved agalnst the estate of the debtor, the plaintiff may 
prove the légal costs and dlsbursements of the suit, and of the keeping of the 
property, and the amount thereof shall be a preferred debt" 

The question presented is an important one, and, in view of con- 
flicting décisions, cannot be said to be free from doubt. The cases 
of In re Lewis (D. C.) 99 Fed. 935, and In re Daniels (D. C.) 110 
Fed. 745, fully sustain the position of the petitioner, while a différent 
conclusion was reached in Re Beaver Coal Co. (D. C.) 107 Fed. 98, 
and by this court in the case of In re Allen (D. C.) 96 Fed. 512, and to 
this latter opinion, I still adhère. The section of the insolvency act 
of the state of California, above quoted, makes the costs incurred in 
an attachment suit a preferred claim, if the claim "upon which the 
attachment suit was commenced is proved against the estate of the 
debtor," although such action may hâve been commenced for the 
purpose of obtaining a préférence, and the court is not justified in 
construing it otherwise for the purpose of bringing it into harmony 
with the provisions of the bankruptcy act, which will not in such 
a case even permit the claim for taxable costs to be proved as an 
ordinary debt. The section must stand or fall as a whole, as it is 
not separable; and in providing, as it does, that costs incurred in 
an attachment suit constitute a preferred claim, if the debt sued for 
"is proved against the estate of the debtor," it is in conflict with the 
bankruptcy act, and is therefore suspended by that act. Its language 
cannot be given a narrower meaning than ît plainly has, so as to make 
it applicable only to cases in which the taxable costs may be proven 
in proceedings under the bankruptcy act. That the court would not be 
warranted in introducing into tlie above-quoted section of the insolv- 
ency act any words of limitation so as to remove the conflict between 
it and the bankruptcy act, see Baldwin v. Franks, 120 U. S. 678, 7 
Sup. Ct. 656, 32 L,. Ed. 766. But, independently of this considération, 
I am of the opinion that a claim for taxable costs incurred in good 
faith by a creditor, in an action to recover a provable debt, is not 
a debt, within the meaning of subdivision 5 of section 64b of the bank- 
ruptcy act. A debt as deiined in section 1 of that act (30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]) includes "any debt, demand or 
claim provable in bankruptcy," unless such meaning is inconsistent 
with the context. This définition leaves open the question as to the 
meaning of the word "debts" in the parti cular clause under considér- 
ation ; and, in my opinion, it is there used in its technical sensé, and 
refers only to such debts as are based upon contract, express or 
impHed, or to personal obligations for the payment of money imposed 
upon the bankrupt by statuté. The insolvency law of California does 
not make the insolvent, upon the contingency therein named, person- 
ally liable for the costs incurred by his creditor, in an action in which 
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a wrît of attachment bas been îssued. The liability is not personal, 
but is against his estate. The liability for such costs, therefore, even 
if considered as a debt, is not a debt "owing" by the bankrupt, and 
does not fall within the provisions of subdivision 5 of section 64b 
of the bankruptcy act. In some of the states certain classes of debts 
arising upon contract are entitled to priority of payment in the dis- 
tribution of estâtes, such, for instance, as debts due from a guardian 
to his ward for moneys coming into his hands as such guardian; so 
also, the obligation of sureties upon bonds of guardians (In re Crow 
[D. C] 116 Fed. 110) ; and in Massachusetts, counties are declared 
to be, as to certain claims, preferred creditors of an insolvent, and 
entitled to priority of payment from his estate (In re Worcester 
County, 102 Fed. 808, 42 C. C. A. 637). It was the purpose of 
subdivision 5, § 64b, of the bankruptcy act, to préserve the rights of 
creditors under such contracts; and it may extend to an indebtedness 
upon an implied contract which is given priority by a law of the 
State. But, in view of the fact that an attachment lien obtained 
within four months prior to the filing of the pétition, which includes 
the lien for costs in the attachment proceeding, is dissolved by 
subdivisions "c" and "f" of section 67 of the bankruptcy act (30 Stat. 
564 [U. S. Comp. St. 1901, p. 3449]), it is not reasonable to conclude 
that Congress intended by subdivision 5 of section 64b to make the 
claim for costs, the lien of which is thus destroyed, a preferred debt; 
and there is certainly much force in what was said by the late Judge 
Bellmger, in delivering the opinion in the case of In re Beaver Coal Co. 
(D. C.) 107 Fed. 98: 

"The claimants levied thelr attachment, as they had a right to do, and 
they di4 so In good faith; but this îs as far as their equities go. The act 
does not allow a préférence on such grounds, and there is no good reason -why 
the expense of an attachment levied to secure a debt should hâve préfér- 
ence over a debt arising out of the payment of money or the transfer of prop- 
erty to the banlirupt, made also in good faith, and which may represent or 
constitute property of the bankrupt levied upon under the attachment." 

The order of the référée is afHrmed. 



SHANBERG V. FIDELITY & CASUALTT CO. 

(Circuit Court, W. D. Missouri. December 20, 1905.) 

INSUEANCE — Accident Insurance — Cause of Death. 

Where the holder of an accident iosurance policy while assisting an- 
other to carry a door along a level street, said to the other that he was 
tlred, and suddenly fell down and died, the death being ascertained by 
an autopsy to hâve resulted from a rupture of the heart, which was very 
badly diseased, the death was not the resuit of an injury sustained from 
estraordlnary, violent, and accidentai means, Independent of ail other 
causes, within the meanlng of the policy, and there can be no recovery 
thereon, there being in fact nothing of an accidentai nature, and no 
extemal cause not fully anticipated and expected by the Insured. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
1166-1170. 

Accident Insurance — Risks and causes of loss, see note to National Ace 
Society y. Dolph, 38 C C. A. S.] 
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At Law. On demurrer to évidence. 

I. J. Ringolsky, for plaintiff. 

Harkless, Crysler & Histed, for défendant 

POLLOCK, District Judge (orally). The question is, should this 
case be submitted to the jury? That question is answered by another. 
If so submitted, and a verdict is returned for tlie plaintiff, should the 
court allow such a verdict to stand? In other words, should the 
court do a useless thing in submitting the case? 

This is an action on a contract which the défendant in this case 
made with the deceased. An indemnity contract, in which it agreed 
if death should resuit within a certain period of time, and that death 
resulted directly and independent of ail other causes, from bodily 
in jury sustained from extraordinary, violent and accidentai means, 
that it would pay the indemnity. Being a limited contract the con- 
sidération for the making of it of course is low and recognized to 
be so. What are the undisputed, and we may say, indisputable facts 
in this case? Because there are certain facts in the case that can 
never be changed, and facts are stubborn things. The deceased, 
under the testimony, was engaged in carrying one end of a door 
about 81 inches long and 41 inches wide, the entire door weighingf 
about 86 pounds. They were carrying it along a level street. 
When they had proceeded about 800 yards, under the testimony, as 
I recall it, the deceased looked at the other party carrying the door 
and said, "I am tired," fell down and suddenly expired. An au- 
topsy was made, and it was found the right auricle of the heart was 
ruptured ; such a rupture as would and did in this case cause im- 
médiate death. The autopsy further disclosed that the heàrt was 
very badly diseased, and that deceased was suffering from what is 
known as fatty degeneration of the heart. In such case shall the 
défendant under the évidence pay, according to the terms of the con- 
tract? I apprehend what the contract means is this: While the de- 
ceased was diseased, yet, if he met with such an accident, such an un- 
foreseen condition of affairs or chance happening that his death was 
caused independently of the condition of the heart, the company may 
be maintained Uable. For instance, suppose this man's heart was 
ready to burst, and in such condition that the carrying of this door 
would burst it, yet from the way he had lived, guarding himself from 
péril, because of the known fact, if he had bcen struck by lightning, 
been kicked by a horse, had received some unforeseen blow, or had 
taken into his System a poisonous fluid, or substance by accident, 
without knowledge that it was that kind of a thing, or had he in- 
haled poisonous and noxious gas by accident, then in such case the 
condition of the heart would hâve nothing to do with the death. 

On the other hand, suppose no accident happened. Suppose he 
walked rapidly upstairs and death had resulted, as it might hâve done 
in the light of the diseased condition of this man's heart. The 
parties contracted in contemplation of the deceased going along with 
the usual avocations of life. The company indemnify only against 
accidents. They do not issue an accident policy obligating them- 
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selves to pay in case of death, no matter how resulting, but resulting 
in certain ways specified in the policy. Now suppose one of us held 
an indemnity contract, such as the one in this case made by the de- 
fendant. And suppose, being in a hurry, we should rush up stairs 
to see some one, or suppose, we should walk rapidly up hill, thus, of 
course, exciting the heart action, or suppose we should pick up a 
load of something and carry it as we might do in the ordinary course 
of our business afïairs, and everything should be donc just as we in- 
tended to do it; we carried our load just as we intended; we rushed 
upstairs just as we intended; or we ran up the hill just as we intended, 
and the exertion ruptured the heart, and we fell dead. Can we 
hoîd it to hâve been in contemplation of the parties in making the in- 
demnity contract that the company should pay for the death resulting 
in such a case, where as in this, the heart was badly diseased? To 
my mind, in such case, there can be no doubt because there is no 
accident. The death resulted in such case because of natural causes, 
nothing accidentai having happened, ail having been done as in- 
tended. 

To distinguish a little the cases that hâve been cited and relied 
upon by counsel. In the Fetter Case (Mo. Sup.) 73 S. W. 592, 61 
L. R. A. 459, the deceased was attempting to shove up a window 
with a rod used for that purpose, you hâve ail seen them, used for 
opening Windows which are too high to reach; he used the rod that 
had been employed for that purpose, but the rod slipped off. He 
fell over the edge of a platform or table and struck over the right 
kidney. That the rod used would slip ofï he did not expect, if I re- 
call the testimony, and he did not contemplate he would fall, striking 
the table, and it is made quite a point in that case that while the 
kidney was found at the autopsy to be in a cancerous condition, yet, 
it could not be told how long it would take to develop such con- 
dition. As a matter of fact, that could not be told by the physicians 
testifying in the case, and it was held that death was due to the ac- 
cident and fall. If he had pushed on that window as hard as he 
could push, exercising his own voluntary action in pushing, and 
nothing more, I do not think the Fetter Case would hâve been decided 
as it was. 

In the Lowenstein Case (C. C.) 88 Fed. 474, death resulted from 
the inhaling of poisonous gas. There is no question about the cor- 
rectness of the décision in that case. The case in 131 U. S. 100, 9 
Sup. Ct. 755, 33 L. Ed. 60, is a little more closely allied to this one. 
United States Mut. Ace. Ass'n v. Barrey. There three persons were 
together. Each of the three had jumped from a véranda or porch 
between four and five feet in height before deceased jumped. The 
finding in that case is that by losing control of the body, through 
some cause, he did not alight as people usually alight.' Did not 
alight as he intended to alight, but did alight in such a way that 
the jar caused the rupture. That is something, though, that he did not 
intend should happen, some accident not intended by him produced 
the resuit. The trouble with the case at bar is, I do not find de- 
ceased did anything he did not intend to do. From the tesjtimony 
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he did not slip, did not stumble, did not fall. He walked along to 
a certain place carrying the load he intended to carry. He did just 
exactly what he intended to do. He had, which he did not know 
and which he did not contemplate, a defective heart, but the very 
thing he undertook to do, the very thing he carried out, the very 
thing, without anything else happening to him that was unforeseen 
or a matter of chance, engaged in the business of his voluntary un- 
dertaking, carried out just as he intended, resulted in his death. 
For that reason, I am of the opinion in this case the death was not 
accidentai. I am of the opinion it did not resuit under the terms 
of the contract independently of ail other causes. Am further of 
the opinion that the death was the natural and proximate resuit of 
the diseased condition of the heart. 

You may file the demurrer, and under the évidence, as I view it, 
I will hâve to sustain it. 

The demurrer is sustained. 



VILLAMIL V. HIRSCH. 
(Circuit Court, S. D. New York. January 20, 22, 25, 1906.) 

INJUNCTION — COEPOEATE AlTAIBS — ENJOINING StOCKHOLDEES' MEETING CON- 

TEOVEESY Between Executoes op Majobity Stockholdeb. 

Where ail of the stock of a corporation was owned by two persons, 
and after the death of the majorlty stockholder a légal controversy arose 
between his executors, in which one was temporarily enjolned from voting 
the stock, the minorlty stockholder Is entitled to an injunction restraln- 
ing the other also from voting the stock untll the controversy is deter- 
mlned ; but the court wlll, as a condition to such relief, protect the right 
of the majority stock by enjoining any stockholders' meeting for the 
élection of offlcers pending the litlgation between the executors. 

In Equity. On motions to dismiss and to vacate temporary in- 
junction. 

See 138 Fed. 690. 

Blandy, Mooney & Shîpman, for complainants. 
Blumenstiel & Blumenstiel, David McClure, and Albert C. Bost- 
wick, for défendants. 

LACOMBE, Circuit Judge. So far as the motion to dismiss is con- 
cerned, such progress seems to hâve been made in the proceedings 
for revivor that a further reasonable time should be allowed the suc- 
cessors of original complainant. As was stated when the restraining 
order was made, the sole object thereof was to préserve the status que 
until final détermination of the controversy as to administration of 
the Hirsch estate by the Surrogate's Court. Should the surrogate 
undertake by order or decree to remove one of the executors named 
in the will and substitute another person in his place, it is thought 
such a disposition of the case would be in excess of his power, and 
the probability of a reversai upon appeal would be so great as to war- 
rant continuance of the restraining order until the surrogate's action 
should hâve been reviewed. 
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Counsel vehemently -insist that the surrogate does not contemplate 
making any stich order. This court, however, can infer hîs inten- 
tions only from the record. In his décision he says: "I concur in 
the very satisfactory opinion of the référée and will follow his recom - 
mendations." The report of the référée (or, rather, the copy thereof 
which has been furnished to this court) says: 

"It is my opinion that tlie respondent's letters testamentary should be re- 
voked and that he should be removed as trustée. It is also my opinion 
that a new trustée should be appointed in his place, who should not be either 
one of the children or the son-in-law of Mrs. Hirsch." 

Under tliese circumstances it seems wiser for this court to defer 
action upon the présent motion until the entry of an order or decree 
in the Surrogate's Court shall indicate precisely what disposition is 
to be made of the cause pending therein. 

(January 22, 1906.) 

In the mémorandum filed January 20th on motion to vacate restrain- 
ing order, no référence was made to a point raised on the motion. 
It is suggested that the existing order not only prohibits a vote of 
the estate stoclî by the executrix, but also prohibits any élection at 
ail at stockholders' meeting. That is so; and such prohibition was 
included in the original order of the court's own motion. Such addi- 
tion, however, was made, as the court believed, in the interest of the 
estate, which holds four-fifths of the stock. So long as the executor 
was enjoined from voting the estate stock by temporary injunction of 
the surrogate, and the executrix from voting the same stock by in- 
junction of this court until final décision in the state court, it was 
thought that the resuit might be that at the stockholders' meeting the 
original complainant, Villamil, although holding only one-fifth of 
the stock, might poil the only votes castable and control the situation. 
It seemed that such a resuit would be inéquitable, and therefoie, at 
the same time that the restraining order he prayed for was granted, 
the additional clause was inserted in order to prevent his obtaining 
an unfair advantage. If, however, counsel for the executrix wishes 
to hâve that clause eliminated, so that élection can be held on the ad- 
journed date, leaving the Villamil shares free to vote by whoever 
holds them, such modification will be made, because, as has been 
repeated at every hearing, the only interest which this suit is brought 
to protect is the minority holdings of Villamil. The controversy be- 
tween executor and executrix (both citizens of the same state) should 
not be determined hère. It is before the state courts, and the only 
object of this suit is to préserve the status quo until it be there de- 
termined whether both of the testator's designated executors, or one, 
or neither, shall administer his estate, and in so doing vote on its 
stockholdings. 

(January 25, 1906.) 

It now appears that, when this court filed mémorandum in this 
cause on January 20th, the surrogate had finally decided the matter 
before him by entering a decree on January 19th removing the ex- 
ecutor. That fact, however, v,-as not communicated to this court 
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until yesterday afternoon. Upon taking up the papers this morning 
to dispose of the pending application, the court was further informed 
that aie Appellate Division had granted a stay of ail proceedings 
under said decree until the return day of an order to show cause on 
February 9th. That, of course, leaves the status quo unchanged. Un- 
der the circumstances the best disposition of the pending application 
will be to continue the présent injunction "until further order of this 
court." When further action is had in the state court the matter may 
be again brought to the attention of this court. 



SCHWARZCHILD & SULZBERGKR CO. V. RUCKBR, Collector. 

(Circuit Court, N. D. Georgla. January 30, 1906.) 

No. 1,914. 

1, Intebnai. Revenue — Suit to Recovkr Tax Paid — Limitation. 

Under the provisions of Rev. St. §§ 3226, 3227 [U. S. Comp. St. 1901, 
pp. 2088, 2089], that no suit shall be maintained for the recovery of 
any internai tax alleged to hâve been erroneously or illegally assessed 
or coUected until appeal shall hâve been duly made to the Commissioner 
of Internai Revenue and his décision has been had therein, provided 
that, if sueh décision Is delayed more than six months, suit may be 
brought vyithout walting therefor "at any time withln the period lim- 
ited," which is flxed by section 3227 at two years next after the causfr 
of action accrued, where the Commissloner's décision Is not made within 
the six months the cause of action then accrues, and the suit Is barred 
In two years from that time. 

2. SaME — CON0ITION PRECEDENT — APPEAt TO COMMISSIONEB. 

Under the provision of Rev. St. §3226 [U. S. Comp. St 1901, p. 2088], 
that no suit shall be brought for the recovery of any internai tax 
alleged to hâve been erroneously or illegally assessed or collected "until 
appeal shall hâve been duly made to the Commissioner of Internai Rev- 
enue * * • and a décision of the Commissioner has been had there- 
in," where an appeal for a rebate of the tax, taken after its assess- 
ment, but before its payment, In accordance wlth the régulations of 
the department, has been adversely decided by the Commissioner on 
the merlts, a second appeal after payment of the tax is not required 
before bringing suit. 

On Demurrer to Déclaration. 

Mayson & Hill, for plaintiff. 

F. C. Tate, U. S. Atty., and J. A. Henley, Asst. U. S. Atty., for de- 
fendant. 

NEWMAN, District Judge. This is a suit brought to recover 
taxes claimed to hâve been illegally assessed and collected of the 
plaintiflfs as dealers in oleomargarine. The case is now heard on 
demurrer on the ground that the action is barred by the statute of limi- 
tations. The suit is for three items — one item collected from the 
plaintiffs as dealers in oleomargarine in Atlanta, Ga. ; one at Savan- 
nah, Ga., and one at Maçon, Ga. The pétition shows that in June, 
1901, a tax was assessed upon plaintiffs as wholesale dealers in 
oleomargarine at Atlanta, total tax and penalty, $540, and that an 
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application was made to the Commissioner of Internai Revenue on 
form No. 47 for an abatement of the tax, which application for abate- 
inent was rejected on the 17th day of August, 1901. Afterwards, 
on January 25, 1902, the collector demanded payment of the assess- 
ment, and the same was paid, under protest and to prevent the seizure 
of property, by plaintiiïs. Afterwards, on March 18, 1902, plaintiffs 
filed with the Commissioner, on form No. 46, an application for a 
refunding of this tax, which application was rejected October 9, 
1903. This suit was filed in the office of the clerk of the superior 
court of Fulton county on December 38, 1904, having been after- 
wards, on the application of Rucker, collector, removed to this court. 

In June, 1901, an assessment of the same character was made 
against plaintiflfs as dealers in oleomargarine at Savannah, Ga. ; the 
amount, embracing the spécial tax and penalty, being $540. On Aug- 
ust 17, 1901, application was made to the Commissioner of Internai 
Revenue on form No. 47 for an abatement of said assessment. After- 
wards, on January 28, 1903, payment was demanded by the collector 
of the amount of said assessment, and the same was paid, under pro- 
test and to prevent the seizure of its property. Afterwards on March 
18, 1903, petitioners filed on form 4.6 an application with the Com- 
missioner to refund the tax, which application was rejected on Oc- 
tober 9, 1903. 

As to thèse two items the question raised by this demurrer is 
as to when the cause of action accrued. The language of section 
3326, Rev. St. [U. S. Comp. St. 1901, p. 3088], is as follows: 

"No suit shall be maintained in any court for tlie recovery of any internai 
tax alleged to tiave been erroneously or illegally assessed or eoUected, or of 
any penalty elalmed to tiave been eollected without authority, or of any suni 
alleged to hâve been excessive or in any manner wrongfully eollected, until 
appeal sliall hâve been duly made to the Commissioner of Internai Revenue, 
aecording to the provision of law in that regard, and the régulations of the 
Seeretary of the Treasury established in pursuance thereof, and a décision 
of the Commissioner has been had therein: Provided, that if such décision 
is delayed more than six months, from the date of such appeal, then the 
said suit may be brought, without flrst having a décision of the Commis- 
sioner at any time within the perjod limited in the next section." 

The next section hère referred to is section 3227 [U. S. Comp. St. 
1901, p. 2089], so much of which as is material hère reads as follows: 

"No suit or proeeedlng for the recovery of any internai tax alleged to 
hâve been erroneously or illegally assessed or eollected, or of any penalty 
alleged to hâve been eollected without authority or of any sum alleged to 
hâve been excessive or in any manner wrongfully eollected, shall be main- 
tsi'ned in any court, unless the same is brought within two years next after 
the cause of action accrued." 

It will be perceived from this that the plaintifï had a right to 
sue in six months after the appeal was taken to the Commissioner, 
which was six months after March 18, 1902, as to both of thèse 
items; that is, September 18, 1902. It seems to me perfectly clear 
from the two sections of the Revised Statutes referred to, and which 
seem to be controlling hère, that the plaintiflfs' cause of action ac- 
crued six months after the appeal was taken to the Commissioner of 
Internai Revenue. The language is: 
143 F.— 42 
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"That If sueli décision Is delayed more tban six months from the date of 
sueh appeal, thea tlie said suit may he brougbt, witliout flrst having a dé- 
cision of the Oommlssloner at any time within the petiqd Umited In the 
next section." 

The very language which fixes the right to sue within six months, 
if the Commissioner. shall fail to act within that time, refers also 
to the limitation period, and it is évident that the cause of action 
accrued after the expiration of six months from the time of entering 
the appeal. I think this is about as clear as anything can be. 

The other item in this suit is for $996 taxes claimed by the coUector, 
and paid by plaintiflfs as wholesale dealers in oleomargarine at Ma- 
çon, Ga. The tax was paid on December 29, 1903, and suit was 
brought, as has been stated, on December 38, 1904. In the meantime, 
and between the time the tax was assessed and its payment, appli- 
cation was made to the Commissioner of Internai Revenue for an 
abatement of the tax, and this was refUsed on October 10, 1903. 
The question made on demurrer to this item is whether it is neces- 
sary, when there has been an application to the Commissioner of 
Internai Revenue for an abatement of the tax after it is assessed 
and before it is paid, to appeal after the payment of the tax for its 
refunding. The plaintiffs propose to amend the déclaration and to 
allège that on the application for an abatement of the tax assessed 
against them at Maçon the Commissioner considered the matter on 
its merits and determined that the tax was properly assessed and 
should be paid. 

Plaintiffs claim that, this being true — that is, the correctness of 
the tax having been considered on its merits by the Commissioner 
on the application for abatement— there was no necessity for an ap- 
plication subsequently to refund. I am inclined to think this con- 
tention is sound. While the pleadings do not show it, nor do I find 
the statute to be clear about it, evèn if there are rules and régulations 
made by the Commissioner of Internai Revenue which authorize the appli- 
cation for an abatement of the tax claimed to hâve been wrongfully 
assessed before it is paid, and also for an appeal to the Commissioner 
for a refund of the taxes after payment, as seems to be assumed in 
argument, it seems to me that either would be sufficient. If the Com- 
missioner considers the matter on its merits on an application for an 
abatement of tax before payment,' and décides that the tax has been 
properly assessed and should be collected, there could hardly be any 
necessity for appealing to hîm to refund it. After a full investi- 
gation he has just held that it was legally assessed and directed that 
it should be paid. In San Francisco, etc., Society V. Cary, 2 Sawy. 
333, Fed. Cas. No. 13,317, Circuit Judge Sawyer ruied as foliows : 

"The first point made by the défendant Is that the suit was prematurely 
commenced, on the.ground that an appeal must be taken to the Commissioner 
after payment l)efore suit brought. Act July 13, 1866, c. 184, 14 Stat 152, § 19, 
and régulations prescribed by the Secretary of the Treasury. But an appeal 
wag takeu from the assessment before payment, and declded against 
plaintiff. This I think sufïiclent. There could be no objeet In appealing a 
second time to thé same offlçer In the same case and upon precisely the same 
question. The Commissioner had already decided the identical question, and 
the object of the law was aecomplisbed In the flrst appeal." 
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The conclusion is that the demurrer to the déclaration will be 
sustained so far as the suit seeks to recover the amounts paid at At- 
lanta and Savannah, and overruled as to the amount paid at Maçon; 
and an order may be taken to that effect. 



SOUTHERN CASH REGISTER CO. v. NATIONAL CASH REOISTKU CO. 
(Circuit Court, N. D. Georgia, W. D. February 1, 1906.) 

No. es. 

Removal op Causes — Amount in Contboversy — Avebment in Pétition. 

Where plaintiff's pleading In a state court eontained a number of 
eounts or paragraphs, each claiming damages for alleged wrongful acts 
of défendant in the sum of $1,900, and also a prayer for an injunction 
to restrain a continuance of such acts, an allégation in a pétition for re- 
moval that the amount in controversy exceeds $2,000 must be accepted 
as true, even of the prayers for damages be construed as claiming only 
$1,900 In ail ; there being nothing in the pleading showing the value of 
the matter Involved !n the controversy with respect to the injunctlve 
relief sought 

[Ed. Note. — Jurisdietion of Circuit Courts as determined by the amount 
in controversy, see notes to Auer y. Lombard, 19 C. G. A. 75; Tennent- 
Stribllng Shoe Ce. v. Roper, 36 C. C. A. 459.] 

On Motion to Remand to State Court 

Crawford & Ricketson, for plaintiff. 

Felder & Rountree and E. D. Thomas, for défendant. 

NEWMAN, District Judge. This is a suit by the Southern 
Cash Register Company, which is engaged in selling the Hallwood 
Cash Registers, against the National Cash Register Company. The 
pétition contains a number of paragraphs, in each of which damages 
to the amount of $1,900 are claimed. The plaintiff claims under sepa- 
rate paragraphs, and, indeed, what might be called separate eounts, 
a différent character of damages. The first claim is on the ground 
that, after the Hallwood Cash Register Company had made certain 
sales in Columbus, Ga., the défendant through its agents called upon 
the purchasers, and by false and fraudulent représentations, and by 
artful means and deceîtful practices, etc., persuaded customers of the 
Hallwood Company to withdraw their orders, and this is said to 
be to the damage of plaintiff $1,900. Then in the next count it says 
that the agents of the défendant company took a Hallwood cash 
register machine, stripped the machine, and removed the back there- 
from in the présence of customers of petitioners, and did "manage, 
display, and manipulate said cash, register, and by fraudulently 
displaying said parts thereof and touching certain parts of the mech- 
anism of said machine did then and there cause said machine to 
falsely report sales, and make incorrect additions and registrations," 
etc., and that this was to its injury and damage $1,900. The next 
count seems to be (although it claims $1,900) a part of the preced- 
ing count with référence to manipulating and handling one of the 
Hallwood machines so as to create a wrong impression on the plain- 
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tiff's customers. In the next count it îs claimed that it is damaged 
$1,900 in that, as alleged, the défendant company keeps a school 
wherein agents are instructed in the mechanism and construction and 
opération of the Hallwood register, and are taught in an artful man- 
ner to so handie and display the Hallwood register that the parties 
to whom the agent is showing and demonstrating the machine will 
be led to think that the same is worthless, and to persuade such cus- 
tomers to withdraw and countermand orders given for a Hallwood 
register; and then it is alleged that by the use of false and fraudu- 
lent représentations, etc., by the agents so trained, plaintiff has been 
damaged $1,900. There are four other counts, besides thèse, each 
of which claim $1,900 damages, substantially for false and fraudu- 
lent représentations, and for fraudulent devices used against it, to 
the injury of their business. 

It is claimed by the défendant removing the case that thèse amounts 
are cumulative ; and by the plaintiff that it is only several ways of 
claiming the same $1,900. Aftcr setting out the varions items of dam- 
ages in the manners stated, or its claim for damages in différent ways, 
whatever it may be, the plaintiff, evidently assuming that under the 
practice in the state courts an action for damages may be combined 
with a claim for équitable relief, and for an extraordinary remedy by a 
writ of injunction, proceeds to state: "Only under the équitable ju- 
risdiction of this court can their rights be protected and their interest 
conserved." Then follows a prayer for injunction against the de- 
fendant to restrain it from displaying the Hallwood cash register, 
stripped of ail its outer covering, etc., and from interfering with any 
sales of the Hallwood cash register, and from persuading and en- 
ticing customers purchasing Hallwood cash registers to withdraw 
their orders, and that the National Cash Register Company, its 
agents and servants, be enjoined from misrepresenting the construc- 
tion, mechanism, reliability, durability, strength, and merit of said Hall- 
wood register, etc. The plaintiff having under the state practice 
combined an action for damages with a proceeding for équitable re- 
lief and for injunction in the same suit, the jurisdictional amount of 
over $3,000 may be very well involved in the case. Certainly the suit 
claims $1,900 by way of damages, and the amount or value in contro- 
versy, so far as the équitable side of the case is concerned, does not 
appear in the plaintiff's pétition at aïl. 

The pétition for removal stated the amount in controversy to be 
$3,800. Certainly, if the prayer for injunction makes any contro- 
versy at ail, its value and amount would appear to be easily over 
$100; so that, even allowing that the amount of damages claimed 
is only a single amount of $1,900 stated in différent ways, that, with 
the amount and value of the controversy as to the injunction prayed, 
would appear to be more than $2,000. In view of the fact that the 
])etition for removal places the amount in controversy at $3,800, I 
do not see how there can be any good reason for remanding the case 
for lack of the jurisdictional amount, looking at the entire record as 
presented hère. 

As to the importance of the pétition for removal on the question 
of the jurisdictional amount, see Gold Washing & Water Co. v. 
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Keyes, 96 U. S. 199-302, 24 L. Ed. 656 ; Banigan v. City of Worces- 
ter (C. C.) 30 Fed. 392; Postal Telegraph Co. v. Southern Railway 
Co. (C. C.) 88 Fed. 803; Lord v. De Witt (C. C.) 116 Fed. 713. 
The motion to remand will be denied. 



In re GRANT. 

(District Court, D. Rhode Island. February 21, 1906.) 

No. 410. 

BANKBUrTCT PETITION TO REVIEW OrDEB OF REFEREE — ^TlME FOE FiLINO. 

While no time is fixed by Bankr. Act July 1, 1898, e. 541, 30 Stat 544 
[U. S. Comp. St. 1901, p. 3418], nor by the gênerai orders thereunder 
within which a pétition to review an order of a référée must be filed, 
it must, at least, be within a reasonable time in the absence of a rule of 
court on the subject, and within such time as wlll not unjustiflably de- 
lay ttie administration of the estate; and where a référée repeatedly 
called the attention of counsel for the petitioner to the matter a péti- 
tion flled more than three months after the order was made, and on 
the day fixed for the declaring of a dividend was not within a rea.son- 
able time, and, on objection by the trustée, the référée was justified In 
refusing to certify the faets and his flndings to the court. 

[Ed. Note. — Appeal and review in banliruptey cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

In Bankruptcy. On pétition to review order of référée. 

Cooke & Angell, for Doe. 
Robert W. Burbank, for trustée, 

BROWN, District Judge. By the referee's certificate, it appears 
that, after a hearing, the référée entered on October 35, 1905, an 
order denying the prayer of the pétition. Copies of the findings were 
sent to tlie attorneys for Doe and the trustée respectively, and the 
attorney for Doe was notified that a pétition for a review, by the 
judge, of the referee's order, if desired, should be filed within 10 
days from said October 25, 1905. No further steps were taken in the 
matter, and the administration of the estate has been held up pend- 
ing the question whether an appeal should be taken. On February 2, 
1906, no steps toward an appeal having been taken, and the trustée 
having made fréquent requests to be allowed to distribute the fund 
among the gênerai creditors, notices of a dividend to be declared on 
February 12, 1906, were sent to creditors, and on the same day Doe's 
attorney was notified of said proceedings, and fhe failure of Doe to 
file his appeal was again called to his attention. No further steps 
being taken toward an appeal, on February 10, 1906, said attornev 
was notified that unless an appeal were filed on February 12, 1906, 
the date set for the déclaration of said dividend, the funds in ques.- 
tion would be distributed among the gênerai creditors of said Grant ; 
and on February 12, 1906, the pétition for a review of the referee's 
order was filed by said Edgar J. Doe. At the expiration of 10 days 
from October 25, 1905, the attorney for the trustée notified the référée 
that he should object to the filing of any pétition for a review of the 
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above-mentioned order, on the ground that it had not been filed in 
time, and,;Upon notification of the filing of the présent pétition, has 
objected to the granting of the same, and to the certification of the 
facts and findings of the référée to the judge, alleging tliat the peti- 
tioner has not corne within the terms of General Order No. 37, (89' 
Fed. xi, 33 C. C. A. xxvii). The référée thus discusses the ques- 
tion of law involved : 

"The length of time whlch may be had for an appeal under General Order 
No. 27 seems to be uncertàln. An opinion of Hon. Nathan W. Littlefleld re- 
ported In the slxth of American BankrUptcy Reports, in 6 Am. Bankr. Rep. 
709, in Re Chambers, Calder & Co., very forcibly sets forth the suggestion 
that a limlt of ten days is proper for such appeals and supports the position 
by analogy to other provisions of the banlsrupt law. Since said opinion the 
law in this jurlsdictlon has been admlnistered on this basis, ail appeals hav- 
Ing hltherto been taken within ten days. This time limit Is flxed by rule 
of the court in some .lurlsdlctions (Erie Co., N. T., Rule 16). and In others It is 
held that an appeal may be taken within a reasonabie time, each case stand- 
ing on Its own foundatlon (Re Scott, 3 Am. Bankr. Rep. 625, 99 Fed. 404; 
Crim V. Woodford, 14 Am. Bankr. Rep. 302, 136 Fed, 34, 68 C. C. A. 584 (4th 
Circuit). Twenty days held reasonabie, no objection being made. 

"The test of a reasonabie time undeflned leaves the administration of each 
estate unsettled pending the caprice or whim of a dlssatlsfled créditer. 
Prompt settlement is an aim of the bankruptcy law. That law requlres div- 
idends to be paid as often as there is sufflcient to pay 10 per cent, (section 6ôb 
of Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]), and 
the test of a reasonabie time undeflned for taking appeal leaves the ré- 
férée in a position of uncertalnty as to what he should or can do under 
circumstances simllar to those in the présent case. If a divldend were to 
be paid and an appeal flled thereafter there is the posslbillty, though perhaps 
not the probabillty, of holding that the appeal was seaisonable and reversai 
of the referee's flnding would resuit in llabillty of the trustée or référée or 
both to the claimant whose funds hâve been distrlbuted. In the case at bar 
while Doe has always stated he Intended to appeal, no reasons are glven in 
hls pétition for the delay from October 25, 1905, to February 12, 1906, the 
very day on whlch the divldend was to be declared and after ail creditors had 
received notice of the same. 

"The référée, therefore, déclines to certify hls facts and findings on the 
above-entitled clalm without Instructions from the Judge, and hereby certifies 
the above facts to the judge for hls opinion as to whether said pétition for 
review has been flled In due season." 

Upon the facts set forth, I am of the opinion that the pétition for 
review of the referee's findings was not filed within a reasonabie time, 
and that the référée properly declined to certify his facts and findings. 
While General Order No. 37 fixes no time within which a person de- 
siring a review by a judge of an order made by a référée shall file 
his pétition, and while no rule has hitherto been made by this court 
fixing the time, it is apparent that the right to file such a pétition for 
review cannot be so exercised as unreasonably and unnecessarily to 
delay the distribution of the assets of the bankrupt. Upon the ref- 
eree's certificate, it appears that he gave repeated notice to the at- 
torney for Doe, but that no pétition for review was filed until Feb- 
•ruary 13, 1906, the very day on which a dividend was to be declared. 
Had the pétition for a review been taken seasonably, it could hâve 
been disposed of long before February 13, 1906. It thus appears 
that the delay in filing the pétition for a review would prove an un- 
justifiable interférence with the administration of the estate, were it 
now allowed. 
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A somewhat analogous question arose in the case of Chow Lov 
V. United States, 113 Fed. 354, 360, 50 C. C. A. 279, 285, where i't 

was said: 

"It is very certain that the offlcers of the government caimot be delayed 
indefinitely by the claim of appeal ; that at some time it must fail for lack 
of prosocution ; and that it is within the power of the district judge, in his 
Sound discrétion, to détermine when that time has arrlved. There Is noth- 
ing in this record to show that the action of the district judge in dismiss- 
ing the appeal was improper." 

While that case is no longer an authority upon the main question 
there involved (see Chin Bak Kan v. United States, 186 U. S. 193, 22 
Sup. Ct. 891, 46 L. Ed. 1121), it seems to be an authority for holding 
that the right of review or appeal, for which the statute fixes no time 
limit, is, nevertheless, not unlimited ; but that it casts upon the person 
seeking a review the duty of proceeding with some degree of diligence, 
and that a failure to so proceed must be construed as an abandonment 
of the appeal. 

I am of the opinion that the référée properly declined to certify his 
facts and findings, dismissing Doe's pétition filed February 12, 1906, 
for a review by the judge of the referee's order of October 25, 1905; 
and said action of the référée is hereby affirmed. 



In re ROSENBLATT et al. 

(District Court, B. D. Pennsylvania. February 21, 1906.) 

No. 2,420. 

Bankbuptcy — Right or Receivee to Bocks of Alleqed Bankbupt — Claim 

OF PBIVItEGE. 

An alleged banlirupt will be requii-ed to turn over books of account 
relating to his business to a receiver appointed by the court of banlc- 
ruptcy, where It is shown that they are necessary to enable the re- 
ceiver to continue the business as directed by the court, notwithstanding 
a claim of privilège by the banlirupt on the ground that the books con- 
tain évidence which wiil tend to incrimiuate him, unless it appears that 
such claim is made in good faith and has a reasonable foundation; it 
not being his right to détermine such question for himself. 

In Bankruptcy. On pétition of receiver to require alleged bank- 
rupts to deliver to him their books of account. 

Hepburn, Carr & Krauss, for receiver. 
Furth & Singer, for alleged bankrupts. 

HOLLAND, District Judge, The requisîte number of creditors of 
the above-mentioned bankrupts filed an involuntary pétition in bank- 
ruptcy against them on the 28th day of December, 1905, and the 
following day H. K. Mulford was appointed receiver and entered 
bond in the sum of $100,000. The nature of the business was such 
that upon pétition the court was moved to make an order authorizing 
the receiver to continue the business for a limited time, and upon 
taking possession of the property, which is a manufacturing establish- 
ment, he found that the bankrupts had removed a number of the 
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books of account which had been kept by them in the condiict of 
their business. He thereupon presented a pétition alleging that it 
was necessary to hâve the missing books in his possession in order to 
conduct the business in accordance with the order of the court, and 
for the purpose of preserving the estate, and asked that an order 
be made directing the bankrupts to deliver them to him, to which 
they filed an answer in which they claimed that the receiver had 
already sufiScient books for the purposes of his appointment, and that 
they should not be required to deliver the books, held by them, to 
the receiver, because they contained évidence which might incrimin- 
ate them. 

The pétition and answer were referred to a spécial référée to as- 
certain whether or not the receiver has in his possession sufficient books 
lo enable him to perform his duties as receiver under the law. and 
jf not, what additional books are necessary. On February 7, 1906, 
the référée filed a report in which he states that he took the testimony 
of H. K. Mulford, the receiver; of John E. Klierthurst, who had been 
the bookkeeper for Rosenblatt & Co., and now acting in that ca- 
pacity for the receiver of Henry J. Walters, and of Robert E. 
Stockwell, a certified public accountant, from which he finds the fol- 
lowing : That the books in the possession of the receiver consist of 
sales books, invoice books, and other books of original entries ; that 
the books kept and taken by the fîrm are the sales ledger, private ledger, 
invoice ledger and cashbook; that there are from 2,000 to 3,000 ac- 
counts, aggregating $80,000 outstanding and due the firm, and that 
the receiver cannot make up any of thèse accounts, or carry on the 
business as directed by the court, or collect, or render accounts to 
the creditors, without having possession of the books now held by 
the alleged bankrupts. He further finds that thèse books had been 
placed in the possession of Henry J. Walters for several days, during 
which time he had statements copied from them of accounts which 
had been assigned to him. The pétition allèges that between the 
16th and 23d days of December, 1905, the bankrupts transferred and 
assigned to Henry J. Walters a large amount of book accounts, con- 
tained in the books kept by the firm, as security for certain alleged 
moneys loaned, and the receiver testified before the référée that 
without the possession of thèse books he was unable to know which 
accounts were assigned, and when money was received, whether it 
was upon such assigned accounts, or upon those still remaining in 
the bankrupts' estate. It was shown by the bankrupts' bookkeeper 
that thèse books were correctly kept and that ail entries were cor- 
rectly made from the books of original entries into the sales ledger. 

It does not appear from anything in the record, either in the 
answer of the alleged bankrupts or in any of the évidence taken 
before the référée, that there is anything in thèse books which will tend 
to incriminate them. It is contended that the bankrupts are the sole 
judges of that question, and they are not required to do more than 
to claim their constitutional privilège that they are the sole judges of 
the question as to whether or not the books do contain such évi- 
dence, and that they are not required in any manner, by the produc- 
tion of évidence, to satisfy the court that their claim has some founda- 
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tion in fact. If this be the law, then, bankrupts in every case can 
retain their books, and ci'editors will be unable to secure évidence of 
what in most mercantile concerns is the most valuable asset, to wit, 
the book accounts. It vvould be the greatest possible encouragement 
to dishonest debtors to practice frauds upon their creditors and then 
destroy the évidence of it. But this question bas been settled by the 
courts. They hâve taken a more reasonable view, which requires 
that it shall appear to the court that the daim is made in good faith 
and that there is reasonable ground to apprehend danger from the 
production of the books, and when this fact does appear then great 
latitude should be allowed the claimant in judging for himself as to 
the eftect of any particular question or production of a book. "But 
it would be to couvert a salutary protection into a means of abuse 
if it were to be held that a mère imaginary possibility of danger, 
however remote and improbable, was sufficient to justify the with- 
holding of évidence essential to the ends of justice." Brown v. Walk- 
er, 161 U. S. 599, 16 Sup. Ct. 648, 40 L. Ed. 819. And it would be 
equally potential in converting a salutary protection into a means of 
abuse if a bankrupt were permitted to judge entirely for himself, re- 
gardless of the facts, whether or not the production of a book will 
tend to incriminate him. The référée finds that it is necessary, in 
order that the receiver may perform the duties for which he was 
appointed, to hâve (1) the sales ledger of the firm; (2) the private 
ledger of the firm; and (3) the cashbook covering the period from 
March 1, 1904, to June 1, 1905. 

It is therefore ordered that Henry M. Rosenhlatt, William B. Lan- 
dauer, and Emanuel H. Massman deliver (1) the sales ledger of the 
firm; (2) the private ledger of the firm, and (3) the cashbook cover- 
ing the period from March 1, 1904, to June 1, 1905, to H. K. Mul- 
ford, receiver. 



In re INTERNATIONAL COAL MINING CO. 

(District Court, B. D. Pennsylvania. February 21, 1906.) 

No. 2, 398. 

1. Bankruptct — CoRPOBATioNS — Effect op State Insoltenct Law. 

Act Pa. April 7, 1870 (P. L. 58), which provides that on return of 
an exécution against a corporation of certain classes unsatisfled the 
.iuflgment créditer may procure a spécial writ of fieri faclas on which ail 
the property of the corporation, except real estate held In fee, sha'.I be 
sold and the proceeds distributed b.y the sheriff among ail Its creditors 
as provided in Act Pa. June 16, 18.36 (P. L. 775), is in effect an in- 
solvency law and proceedings thereunder cannot defeat the opération of 
the bankruptcy law. While such proceedings do not give the creditor 
a préférence so as to constitute an act of bankruptcy under Bankr. Act 
July 1, 1898, c. 511, § 3a (3), Stat. 546 [U. S. Comp. St. 1901, p. 3422], 
they resuit in placing the sheriff as a receiver or trustée in charge of 
the property of the corporation because of its Insolvency which consti- 
tutes an act of bankruptcy under section 3a (4) as amended by Act 
Feb. 5, 190.0, c. 487, § 2, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 6&3]. 

[Ed. Note. — Effect of national b.nnkruptcy act on state insolvency laws 
nud asslgnijients for beiiefit of creditors, see note to Carling v. Seymour 
Lumber Co., 51 C. C. A. 11.] 
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2. Same. 

Proceedlngs under Act Pa. Aprll 7, 1870 (P. L. 58), by which ail of 
the property of an insolvent corporation is sold under a spécial writ of 
fieri fadas for distribution among its creditors does not work a dissolu- 
tion of the corporation so- as to def eat subséquent banbruptcy proceed- 
lngs against It, based on such proceedings as constitutlng an act of 
bankruptcy, or disenable Its directors to admit its insolvency and its 
willingness to be adjudged a bankrupt which constitutes an act of bank- 
ruptcy under Bankr. Act July 1, 1898, c. S41, § 3a (5), 30 Stat. 546 [U. 
S. Comp. St. 1901, p. 3422]. 

In Bankruptcy. On pétition in insolvency proceedings and answer 
of creditor. 



Wessel & Aarons, for petitioning creditor. 
Boyd L,ee Spahr, for objecting creditor. 



HOLLAND, District Judge. On July 14, 1905, a writ of fieri 
facias, on a judgment obtained by the Cresson & Clearfield Coal & 
Coke Company, was issued against the alleged bankrupt, which was 
returned unsatisfied. , Whereupon the judgment creditor filed a pé- 
tition under the Pennsylvania act of April 7, 1870 (P. L. 58), and 
the common pleas court of Philadelphia directed the issuance of a 
spécial writ of fieri facias authorized by this act, under which the 
sherifï seized upon the bankrupt's property and duly advertised for 
sale the "franchise right to be a corporation, together with ail prop- 
erty, real, personal and mixed, and ail book accounts, claims, choses 
in action, causes in action arising out of contracts, torts, or penalties, 
and assets of every description belonging to or any way appertaining 
to the International Coal Mining Company, excepting only lands 
held in fee," and on the 29th day of September, 1905, sold the same 
to P. H. Wajls for the sum of $40. The costs of the said proceed- 
ings were $25.92, which are retained by the sherifï, and the balance, 
$14.08, is distributable pro rata among ail the creditors of the Inter- 
national Coal Mining Company under the seventy-fourth section of 
the Pennsylvania act of June 16, 1836 (P. L,. 775). It does not appear, 
however, that this distribution has been made. 

On December 5, 1905, an involuntary pétition in bankruptcy 
was filed against the alleged bankrupt, setting forth as one of the 
acts of bankruptcy the exécution and sale of the alleged bankrupt's 
property above mentioned, and its failure to vacate or discharge 
this alleged préférence. It is also alkged in the pétition that on the 
25th day of November, 1905, the International Coal Mining Company 
admitted in writing its înability to pay its debts, and its willingness 
to be adjudged a bankrupt on that ground. The Cresson & Clear- 
field Coal & Coke Company, in due season, objected to the Interna- 
tional Coal Mining Company being adjudged a bankrupt, for the 
reason that the sale under the spécial fi. fa. authorized by the Penn- 
sylvania act of 1870, supra, worked under the laws of Pennsylvania 
a dissolution of the corporation, and at the time of filing the pétition 
in bankruptcy it had no légal existence, and further, that the equal 
distribution required under the seventy-fourth section of the act of 
June 16, 1836, in eiïect prevented the préférence, which is pro- 
himited by Bankr. Act July 1, 1898, c. 541, § 3, subd. 3, 30 Stat. 546 
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jU. s. Comp. St. 1901, p. 3422] and there was consequently no com- 
mission of this act of bankruptcy. It is further contended that on 
November 25, 1905, when the alleged bankrupt corporation, through 
its board of directors, admitted in writing its inability to pay its debts 
and itse willingness to be adjudged a bankrupt, that it had no légal 
existence, and this act of the board of directors is a nullity. 

Prior to the passage of the act of April 7, 1870, supra, a return 
oi "unsatisfied in part or in whole" to an exécution against certain 
corporations entitled the plaintiff in the judgment, upon pétition, to 
hâve a sequestrator appointed, whose duty it was to distribute the 
net proceeds of the property among ail the creditors of such cor- 
poration according to the rules established in the case of insolvency 
of individuals, and such sequestrator was accorded ail the powers 
and was subject to ail the duties of trustées appointed under the law 
relating to insolvent debtors. The fi. fa. which this act of 1870 au- 
thorizes, after the insolvency of the corporation is established by a 
return of nulla bona, is in lieu of the provisions or proceedings by 
séquestration under the seventy-fourth section of the act of 1S36 — • 
P. L. 775 (Appeal of Philadelphia & Baltimore Central Railroad Co., 
70 Pa. 355) — and the duties of the sequestrator are performed by 
the sheriiï, who is still required to make an equal distribution of the 
proceeds of sale to ail the creditors of the insolvent corporation. _ 
Bayard's Appeal, 73 Pa. 453. 

The proceeding in effect, beginning with an exécution, a return 
thereto, establishing the insolvency, foUowed by a sale of ail the 
property of the insolvent corporation on the spécial fi. fa. under the 
act of April 7, 1870, and an equal distribution among creditors of 
the corporation, is nothing more or less than a state insolvent law 
for the purpose of administering the property of insolvent corpora- 
tions. It is made an act of bankruptcy to put a receiver or trustée in 
charge of the property of a corporation under state laws by section 
3, subd. 4, and the substitution of the sheriff to effect the same re- 
suit will not defeat the provisions of the act. In this proceeding, the 
property of the insolvent corporation is not placed in the hands of a 
receiver or trustée by that name, but it is so in effect, because the 
sheriff, after a sale of the property on exécution, is required to dis- 
tribute the net proceeds among the creditors of the corporation ac- 
cording to the rules established in cases of insolvency of individuals, 
and the same as a receiver or trustée would hâve been required to do 
under the law relating to insolvent debtors in the state. 

The placing of the insolvent corporation's property in the hands 
of a receiver or trustée under the state laws is not charged as one 
of the acts of bankruptcy in the creditor's pétition, and an adjudica- 
tion cannot be entered for that reason as the record now stands, and 
we do not think that the exécution and sale of the property and the 
distribution of the proceeds in this proceeding is an act of bankruptcy 
set forth in section 3, subd. 3, of the bankrupt act because there is 
no lien created by the levy (Bayard's Appeal, supra), and no credit- 
ors will obtain a préférence, but the admission in writing by the 
board of directors of the inability of the corporation to pay its debts 
and its willingness to be adjudged a bankrupt is set forth as an act 



668 143 FEDERAL REPORTER. 

of bankruptcy which will entitle the creditors to an adjudication, if, 
for the purposes of the bankrupt law, they had authority to pass 
upon this question. We think they had. The bankrupt law is para- 
mount to ail the state insolvent laws, and where the effect of enforc- 
ing the state law is to defeat the object of the provisions of the bank- 
rupt act, that part of the state law must yield to the provisions of the 
latter. 

To concède the contention of the respondent hère, that the sale of 
the property of the alleged bankrupt by the sherifï of Philadelphia 
county on this peculiar writ worked a dissolution of the corporation 
se that proceedings in bankruptcy could not be instituted against it, 
would "resuit in the anomalous situation that the commission of an 
act of bankruptcy would prevent the bankrupt act from taking effect." 
But even under -the act of 1870 the corporate existence does not 
entirely disappear upon the sale of the property and franchises upon 
an exécution under that act, because the act "excepts land held in 
fee" from sale on the spécial fi. fa., "which must be proceeded 
against and sold in the manner provided for in cases for the sale of 
real estais." The title to this excepted real estate must remain in the 
corporation until sold, and a dissolution cannot take place so long 
as this asset exists, even under that act. But even if this were not 
so, the bankrupt act would so far control the matter of dissolution 
•of the insolvent corporation as to prevent its légal extinction by su- 
perseding ail state laws in conflict with its provisions to an extent 
necessary to enable creditors of insolvent corporations to hâve the 
assets of their insolvent debtor administered in accordance with its 
terms. Scheuer v. Book Co., 7 Am. Bankr. Rep. 384, 112 Fed. 407, 
50 C. C. A. 312 ; In re Storck Lumber Co. of Baltimore, 8 Am. Bankr. 
Rep. 86, 114 Fed. 360; In re Hercules Atkin Co., Ltd., 13 Am. Bankr. 
Rep. 369, 133 Fed. 813. 

The objections in the answer are overruled, and the clerk is di- 
rected to enter an adju.dication. 



In re CAVAGNARO. 

(District Court, D. New Hampshire. February 27, 1906.) 

No. 1,006. 

Bankbuptct — Peopeett Passing to Teustee — ^Pkopeett Held ttndeb Condi- 
TioNAL Sale. 

Property In the possession of a banljrupt under an unrecorded condl- 
tional sale, the title to which remains in the seller under the state law, 
except as against attachlng creditors or subséquent purchasers from 
the purehaser without notice, does not pass to the trustée In bankruptcy, 
under Bankr. Act 1898, c. 541, § 70a (5), 30 Stat 565 [U. S. Comp. St 
1901, p. 3451], as property which mlght hâve been levled upon and sold 
under Judiclal process against the bankrupt; such right being confined 
to a partlcular credltor who attaches without notice, restlng on the es 
toppel of the true owner, and not extending to the gênerai body of 
creditors, some of whom may hâve had notice. 
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In Bankruptcy. On review of order of référée. 

P. H. Sullivan, for claimant 
Irving E. Forbes, for trustée. 

ALDRICH, District Judge. Prior to bankruptcy proceedings 
Cavagnaro held two cash registers under an unrecorded conditional 
sale from the National Cash Register Company, in which it was 
agreed that title to the registers should not pass until purchase price or 
any judgment for the same was paid in full. The National Cash 
Register Company claims the registers on the ground that title 
never passed to the bankrupt, while the trustée of the bankrupt es- 
tate claims to hold them as a représentative of the estate, in the in- 
terest of ail the creditors, upon the ground that he succeeds by opéra- 
tion of law to the rights of individual attaching creditors without 
notice. 

The question having référence to the right of individual creditors by 
virtue of a New Hampshire statute in respect to conditional sales, it 
is largely controlled by local law. 

Much of the apparent conflict upon the authorities, in respect to 
the title of a trustée in bankruptcy to property in possession of 
the bankrupt under conditional sales, is relieved by a critical 
examination of the particular phraseology of the statutes 
upon which the varions décisions are founded. In some of the states 
it is declared by statute that unrecorded conditional sales are only 
good as between the vendor and vendee, while in others that they 
shall be void for want of record as against creditors, subséquent pur- 
chasers, pledgees, or mortgagees, and in others that the contract shall 
be recorded within thirty days of the delivery of the property, and in 
others that it shall be acknowledged and recorded in order to be bind- 
ing as against others than the vendee and his heirs. Isaac on Condi- 
tional Sales in Bankruptcy, 9-12. Thus it will be seen that under 
some of the state statutes creditors may hold against an unrecorded 
conditional contract of sale without regard to the question of actual 
notice, and under such circumstances trustées in bankruptcy reason- 
ably enough hold a status, with respect to the title of the property, 
différent from that which would exist under a state statute, where 
the property could only be held under judicial process by an attaching 
creditor without notice. Hence it becomes essential to look at the par- 
ticular provisions of the New Hampshire statute and the New Hamp- 
shire authorities as to the status of the title under a conditional sale 
like the one in question. 

Under such a sale in New Hampshire the title remains in the 
vendor (McFarland v. Farmer, 42 N. H. 386; Holt v. Holt, 58 N. H. 
376), and until the statute of 1885 the conditional vendee had no title 
to the property which could be taken by an attaching creditor with 
or without notice of the condition (Batchelder v. Sanborn, 66 N. H. 
192, 23 Atl. 535). The New Hampshire statute so far changed the 
situation as to déclare in effect that no conditional sale shall be valid 
against attaching creditors or subséquent purchasers without notice 
unless recorded (Pub. St. N. H. 1901, c. 140, § 23) ; but under this 
statute it was held that the title of the vendor under an unrecorded 
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c^'idîtional contract was good as against an attaching credîtor with 
r,_ual notice (Batchelder v. Sanborn, 66 N. H. 192, 22 Atl. 535). 
The significance of this statute résides in the idea that the creditor 
attachment right is an individual statutory right by virtue of an at- 
tachment without notice, rather than a right created for the whole 
body of creditors some of whom may hâve had notice. The title in 
the property under the New Hampshire law thus remaining in the 
yendor, and the right of a particular creditor thus resulting iipon 
principles of estoppel through the creditor's doing something with- 
out notice, like that of making an attachment under Ipgal process, it 
is not influenced much, if at ail, by section 67 of the bankrupt act or 
the décisions thereunder, which in a large sensé relate to situations 
where the debtor has undertaken to place liens upon property the title 
to which was in himself, rather than in a vendor. 

It has been said that a court of bankruptcy is a court of equity, 
seeking to administer the law according to its spirit, not merely by 
its letter (In re Kane, 127 Fed. 552, 62 C. C. A. 616) ; and it is 
difficult to see, either upon reasonable rules of légal construction or 
upon équitable considérations, why an individual statutory right, re- 
sulting to a particular creditor upon grounds of estoppel because 
he has incurred expense upon the property through instituting légal 
proceedings without notice of the true condition of the title, should 
pass by subrogation to a bankrupt estate for the benefit of a body 
of creditors who do not sustain a like, or even a similar, relation to 
the title to the property, or to the statutory or attachment right. 

In this case the contention of the trustée in bankruptcy is prin- 
cipally based upon that provision of section 70 of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 190'l, p. 
34.51]), which by opération of law vests in the trustée title to such 
property of the debtor as might hâve been levied upon and sold under 
judicial process against him. Such contention under the circum- 
stances of this case f airly puts in issue the question whether property 
which could hâve been held under judicial process by an individual 
creditor upon an attachment without notice can be lieid by the trus- 
tée for the gênerai body of creditors under the doctrine of subroga- 
tion without regard to the question of notice. 

I do not find that this précise point has been decided authoritatively 
in the First circuit, but in a situation where the trustée held the 
property because it could hâve been taken by the creditors generally, 
it was said by Judge Lowell in Re Hammond (£). C.) 98 Fed. 845, 
862, in stating the principle underlying the décisions for the pur- 
pose of distinguishing the situation there from one like this, that: 

"The assignée in insolvency does not talie the title to property wtiicli can 
be attached as the property of the bankrupt, where the attachment can be 
upheld only through an estoppel in favor of a particular attaching creditor 
exjsting against the true owner of the property. 'This was not property 
which could be taken on exécution by creditors generally, but only by credit- 
ors without notice.' Low v. Welch, 139 Mass. $4, 20 N. E. 217. See Lowell, 
Bankr. § 349." 

A récent décision of the Suprême Court (Hewît v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986), which involved 
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a New York statute safeguarding subséquent purchasers, pledgees, or 
mortgagees in good faith, and therefore the same idea as that pre- 
sented by the New Hampshire statute in respect to attaching creditors 
without notice, holds that the machines there in question were not 
property which under the law of New York might hâve been levied 
upon and sold under judicial process against the bankrupt within 
the meaning of section 70a, and that the bankrupt trustée, not being 
a subséquent purchaser in good faith within the meaning of the New 
York statute, gets no better title than that which the bankrupt had. 
See, also, cases collected in Isaac, Conditional Sales in Bankruptcy, 
15-21. Under this view the holding of the référée must be reversed. 
The order of the référée that the pétition of the National Cash 
Register Company be denied, and that the trustée in bankruptcy 
take the registers, is vacated, and the référée is directed to take 
further proceedings not inconsistent with this opinion. 



In re McKAY et al. 
(District Court, W. D. New York. February 20, 1906.) 

1. Bankruptcy — Phoperty Passing to Teustee — Law Goveenino Trust 

FUNDS. 

Whether or not the provisions of a will create a trust, sucli as to 
prevent a fund bequeatlied from passinj,' to tlie trustée in banUniptey 
of the benefieiary or legatee, Is to be determined by the law of the state. 

2. Same — ^Tbtjst — Title to Fund. 

A testfitor bequeathed to his wlfe and son, respectively, the use of a 
certain specifled sum durlng their natural lives, the principal to be then 
disposed of as provided. The will directed the executors to pay such 
sums to a desiguated trustée, taking Its receipt, showing the purpose to 
which they were to be applied, and directed the trustée to pay the in- 
come and principal to the legatees entitled thereto under its provisions. 
Ueld, that the will created an express trust In personalty, and under the 
law of New York the title to the funds vested in the trustée designated, 
or in the trustée appointed by the court on a failure of the one desig- 
nated to serve, and did not pass to the trustées in bankruptcy of the 
wife and son. 

Thomas L,. Newton (William G. Laidiaw, of counsel), for bankrupts. 
Hudson Ansley, for trustée. 

HAZEL, District Judge. This is a review of the décision by 
Référée Peckham, which applies to both the above-entitled cases, 
holding that no express trust of which the bankrupts were beneftciaries 
was created by the last will and testament of Richard J. McKay, de- 
ceased, and that, accordingly, the income and profits of a certain fund 
passed to the trustée in bankruptcy. The single question submitted 
by the certificate is whether by said probated will an express trust was 
created for the individual benefit of the bankrupts. Counsel for the 
trustée relies upon the proposition that there was no express trust, 
because the essential éléments of a trust relationship are not found in 
the transaction in question. The record shows that Amelia E. McKay 
and John J. McKay were adjudicated voluntary bankrupts upon their 
separate pétitions on the 23d of February, 1904, and in the usual 
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course of proceeding the subject-matters were referred to the référée. 
Thereafter Horton A. Ostrander was appointed trustée of the estate 
of both bankrupts. The material facts are thèse: The testator be- 
queathed to Amelia E. McKay, his wife, and John J. McKay, his son, 
the use of the sums of $15,000 and $10,000, respectively, for and dur- 
ing the term of their natural lives (the principal in certain contin- 
gencies to be paid to the heirs of said John J. McKay), and provided 
for the payment to them of the income. The paragraph of the wil! 
under which the title to the trust fund is claimed to pass to the trustée 
reads as follows: 

"Ïwenty-Flrst I hereby direct my executors hereiuafter named to pay 
over to the Erie County Savings Bank at Buffalo, N. Y,, within eighteen 
rnonths after letters testamentary hereon shall be issued to them, ail sums 
of money the Ineome from or the use of which Is hereln bequeathed to any 
person and to take from sald bank a certiflcate or certificates allowing the 
amount so received by said bank and the purpose to which the same Is to be 
applied, and file such certiflcate or certificates with the surrogate of the 
eounty of Cattaraugus with thelr account of their proceedings as such ex- 
ecutors. And I direct the said Brie County Savings Bank to pay the income 
and principal of the money so received by it, to the several legatees entitled 
thereto according to the terms of this will." 

The statute laws of New York and décisions construing them must 
govern and control the question under considération. Dooley v. 
Pease, 180 U. S. 126, 21 Sup. 329, 45 L. Ed. 457; In re Baudou- 
ine, 101 Fed. 574, 41 C. C. A. 318. By Section 3 of the personal prop- 
erty law (Laws N. Y. 1897, p. 508, c. 417), it is expressly provided 
that the right of a beneficiary to compel performance of a trust and 
receive the income of personal property is inaliénable. This provision 
of the statute has frequently been upheld, and ordinarily the rights 
and benefits granted cannot be assigned or transferred by the ben- 
eficiary or interfered with by a court of equity. Lent v. Howard, 
89 N. Y. 169. Concededly, a judgment creditor in a suit in equity 
could reach the surplus income, if it were shown that such income 
exceeded the necessities of the beneficiaries and those relying upon 
them for support. Wetmore v. Wetmore, 149 N. Y. 520, 44 N. E. 
169, 33 L. R. A. 708, 52 Am. St. Rep. 752. And that the rights of 
the testamentary trustée and the beneficiary are preserved, and not 
curtailed, by the bankrupt act, is clear from the décisions. In re 
Baudouine, supra. There, it was held that the testamentary trustées 
hâve a title or interest hostile to the trustée in bankruptcy of the 
beneficiary, "and, if they are entitled to be heard at ail, they are en- 
titled to contest his title as fully as though they were. the équitable 
owners of the fund." Hence a plenary action must be instituted by 
the trustée in bankruptcy to recover the surplus income of the trust 
estate as assets in bankruptcy. The language of the will requiring 
the issuance of a certiflcate of trust by the bank, showing the amount 
of the trust fund received and the purpose to which it was applicable, 
together with the manner of its disposition, is opposed to the establish- 
ment of a mère debtor and creditor relation between the bank and 
the beneficiary. The essential éléments of a valid trust of personal 
property are found in the last will and testament of the testator, who 
designated a beneficiary, a trustée, and specified a fund for disposai. 
And if the trust had been accepted by the bank the title to the trust 
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■ lund would undoubtedly hâve passed. That the bank subsequently 
declined to accept the trust fund is unimportant, as a trust solemnly 
created will not fail because the designated trustée refuses to accept 
the relationship. Tiffany & Bullard on Trusts and Trustées, p. 2. 
Creditors cannot be heard to object, as they are presumed to know 
the extent of the responsibility of their debtors. Nichols, Assignée, 
V. Eaton, 91 U. S. 716-729, 23 L. Ed. 254. 

I The proposition that the will does not specifically direct the pay- 
ment of the trust fund to the creditor out of the rents and profits of 
the testator's real estate is completely answered bythe fact that the 
trust relates to personal property, and therefore the provisions of 
section 76, subd. 3, Real Property Act (Laws N. Y. 1896, p. 571, c. 
547), providing for the application of the rents and profits to the 
use of the beneficiary, is not strictly applicable. The will contains an 
unequivocal direction to pay the income to the cestui qui trust, and 
the principal, coming into the possession of the trustée, to the legatees 
therein mentioned. Leggett v. Perkins, 2 N. Y. 297 ; Lent v. Howard, 
supra. This, therefore, was a trust of personalty pure and simple; 
the title vesting in the trustée designated by the testator or the trustées 
appointed by the court. 'I am clearly of opinion that an express trust 
was created, and the trust fund, being inaliénable, did not pass to the 
trustée in bankruptcy. 

The question certifiée is answered in accordance with this opinion. 



In re DAVISON. 

(District Court, D. Rhode Island. February 28, 1906.) 

No. 491. 

1. BANKRTJPTCT — DiSOBEDIENCE OF OEDEK TO SUBEENDER PBOPEETT — CONTEMPT 

Pboceedings. 

A bankrupt should not be eommitted for contempt for faillng to obey 
an order requiring him to turn over money or property to his trustée 
without a hearing on the motion to commit, nor unless tlie court Is sat- 
Isfied on such hearing of his présent ability to comply with the order. 

2. SAME- — SUFFICIENCY OF EVIDENCE. 

While the admitted receipt of goods or money by a bankrupt and re- 
peated refusais to esplain or account for their disappearanee may be a 
suflBcient ground for a contempt order, they do not necessarily estabiish 
the présent ability of the bankrupt to restore the property or money to 
his trustée, or that his failure to comply with an order requiring him to 
do so is contumacious and willful, and ail the facts and clrcumstances in 
each case shouid be considered. 
8, Bame — Abuse of Poweb to Punish fob Contempt. 

The court will not commit a bankrupt woman for contempt for failing 
to comply with an order to turn over property or money, where it is in 
doubt as to her ability to do so, in order to compel her husband or 
other persons who appear to hâve been the principals in the fraudulent 
conversion of the property to come to her relief. 

In Bankruptcy. On motion of trustée to adjudge bankrupt in con- 
tempt of court. 

J. Jérôme Hahn, for trustée. 
P, Henry Quinn, for bankrupt. 
143 F.— 43 
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. BROWN, District Judge. Upon a hearing, the référée found that 
the bankrupt had concealed and wâs coijcealing money or property 
from ber trustée, amounting to at least $1,000, and directed that she 
turn pvçr to the trustée such money or property wLthin 10 days_ from the 
date cl his order. Uponi a pétition for review, the findings and 
order pf the référée ^ere sustained, and a cecree pi this court was 
entéred on the 13th day of Ûecember, 1905, ordering said bankrupt 
to pay to her trustée in bankruptcy $1,000 in money, or to turn 
over to him merchandise concealed by her from said trustée, amount- 
ing in value to at least $1,000, within 10 days from the date of the 
entry of that decree. On Pecember 18, 1905, the bankrupt filed under 
oath a statement and pétition for relief from the decree of this court. 
This sta.tement contains a réitération of her déniais made before the 
référée that she had concealed property belonging to the estate. It 
also setsup that she has no property or money in. her possession or 
control, belonging to the bankrupt estate, and knows of no such 
property thàt has not been surrendered to said trustée. She also avers, 
under oath taken before a notary public. December 14, 1905, that she 
has "absolutely no money, property, or means to enable her to comply 
with the order of the. court," and she avers that said order, if unre- 
versed,, will resuit in her being certified as in contempt, and in her 
subséquent imprisohment for her refusai to comply with an order 
that she is utterly unable to meet. The pétition prays that the de- 
cree be vacated. On February 2, 1906, a motion was made by the 
trustée in bankruptcy that the bankrupt be declared in contempt of 
this court for her refusai to obey its said decree of December 13, 
1905. This motion is supported by the affidavit of Mendell W. 
Crâne, trustée, to the efFect that no money or merchandise has been 
turned over to him in accordance with said orders. 

The. Circuit Court of Appeals for the First Circuit, in its opinion 
of February 16, 1906, in Re Annie M. Cole, Bankrupt, (Pétition of 
Annie M. Cole) 144 Fed. 393, held that the proceeding for con- 
tempt is of a différent character from one resulting in a mère order 
for the paynient of money tô the trustée in bankruptcy, and that 
the record sliould shôw that the bankrupt had had a day in court 
as to that part of the order pf the District Court directing a commit- 
ment in default of obédience to the order to pay over the money or 
property, to the trustée. 

The àttprney for the trustée has not asked fôr further hearing, 
but désirés that a contempt order be entered upon the record as it 
now stands, namely, an order upon the bankrupt to pay over money, 
and an answer under oath by the bankrupt that she is without means 
to do so. It is quite true that a part of the statement of the bankrupt 
is inconsistent with the findings of the référée approved by the de- 
cree of this court on December 13th. It is not necessary, however, 
to décide whether, upon contempt proceedings, the bankrupt is con- 
cluded as to matters involved in a former hearing, or whether she 
may retry thë former issue Under a différent rule as to the quantum 
of proof (see In re Cole, supra), since a portion of the bankrupt's 
answer relates to her présent ability to comply with the order of this 
court 
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The authorîties seem to be agreed that no contempt order should 
be made unless the court is satisfied of the présent ability of the 
bankrupt to comply with the decree for the payment of money. 
While the admitted receipt of goods or money, and repeated refusais 
to explain or account for their disappearance, may lead to a beUef 
in a présent possession or control, and be a sufficient basis for a con- 
tempt order (In re Levy & Co., 15 Am. Bankr. Rep. 166, 143 Fed. 
•142), yet it does not seem to me that the question of the présent 
ability of a bankrupt to comply with an order should be determined 
upon an artificial rule of proof to be applied irrespective of the 
circumstances of the particular case. 

That a person has been guilty of fraudulent appropriation of prop- 
erty, and has concealed it by falsehood or perjury, does not always 
lead to the belief that the failure to make restitution upon an order 
is contumacious and willful. Where the amount concealed is small, 
and such as might readily hâve been spent, or where the circum- 
stances are such as to indicate that the bankrupt was merely the per- 
son in nominal control of the business, and merely the instrument 
of others in a scheme for defrauding creditors, it is quite reasonable, 
under such circumstances, to believe even a person who has been 
guilty of fraudulent appropriation, and of fraudulent statements, 
when she swears that she has not now the fruits of the fraud, nor 
any control over them. 

I find myself in very serious doubt as to the présent ability of 
this bankrupt to comply with the decree of this court. I regard it as 
extremely probable that what she says as to her présent inability to 
pay over money in compliance with the order is true. She has sworn 
to it, and exposed herself to criminal punishment if her oath is false. 
The circumstances of the case tend to show that she was in nominal 
rather than actual control of the business, and that the scheme of 
fraud was arranged and perpetrated by others rather than by her- 
self. 

If, having doubts of her présent ability to pay, I should commit this 
bankrupt to confinement in jail upon a conjecture that her husband 
or other persons, actual principals in the lEraud, may come to her 
relief \vith a sum of money equal to that which she has been ordered 
to pay over, I should, in my opinion, be abusing the power to punish 
for contempt. Creditors who sell to persons of doubtful or unknown 
financial standing, and of unknown or suspicious character for in- 
tegrity, and who, by their own lack of ordinary diligence, hâve become 
the victims of fraud, should proceed for redress under the ordinary 
methods of légal procédure, and cannot expect to use, as an ordinary 
agent in the collection of debts, the power to imprison for contempt, 
which is to be applied only in cases of contumacious résistance to the 
orders of court. While there is no doubt of the power of the court 
to enforce its order for the surrender of property or money, when 
clearly satisfied that it is within the power of the bankrupt or other 
person to comply with such order, I am not so satisfied in this case. 

Motion denied. 
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THE CHARLES TIBBRGHIEN. 
(District Court, E. D. New York. November 21, 1905.) 

SBIVFmù—ImXTRY TO STEVEDOEB — LiABILTTT OF VESSEL. 

A vessel held net liable for an Injury to a stevedore caused by hls step- 
ping upon a section of a batc];i cover wliich his fellow worljmen, wlio were 
at the time engagea In covering the hatcliway, liad temporarlly left in an 
insecure position so that It tilted and allowed libelant to fall Into the 
hold; it not belng sliown tHat the cover was defective In construction or 
out of repair. 

[Ed. Note. — For cases In point, see vol. 44, Cent Dlg. Shlpplng, §§ 34*- 
351.] 

In Admiralty. Action for personal injury. 

Hover & Pettigrew, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. The steamship was lyîng with her 
starboard side to the dock, bow in, when the libelant fell through 
hatch No. 4, under the following circumstances : 

Some stevedores were in possession and control of the cargo spaces 
of the ship for the purpose of loading, and during the day in question 
had been. loading at hatch No. 4. When the men stopped work in 
the afternoon, they came up from below, and found that the fore- 
and-after, which extended the entire length of the hatch, had been 
put in place by the direction of the foreman in charge, whereupon 
three men began to put on the covers on each side of the fore-and- 
after, without the présence of, the cross beam, into a socket in which 
the fore-and-after fits. Thèse men claim that they first put a cover 
at each erid on the starboard side, and then laid the covers in the 
fore part of the port side, when finding that the fore-and-after was 
sprung to starboard, so that the covers nearer the center were too 
short, they began at the aft part on the port side, and laid ail the 
covers but one, and stood waiting for more covers to be laid on the 
starboard side, so as to bend back the fore-and-after to port, when 
the libelant came up the companionway aft of the hatch, passed over 
the top of the barrels on the starboard side, stepped on to the star- 
board sidCj and thence down upon the last cover which had been 
^ put on by the men on the port side, whereupon the same tilted, and 
the libelaïit fell through into the lower hold. The covers were 
marked with Roman numerals, each numéral being followed by the 
letter B or the letter T, to indicate whether it was a port or starboard 
cover, B being the first letter of the Frënch word "Bâbord" (port), 
and T being the first letter of "Tribord" (starboard). The libelant's 
witnesses state that they paid no attention to the numbers, but put 
the boards on as they found them lying along the hatch, and that it 
was the custom of the stevedores to replace the covers in the way 
that they were laid when taken off. There is, however, évidence 
that the covers were laid in différent shapes on the deck. The men 
laying the forward port covers learned when reaching the center that 
they were too short, and so began at the after end, and so dangerously 
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short did they become that the men in laying them did not venture 
to step on them, but one man, as each board was laid, crawled along" 
the fore-and-after, and put it in place there. The board which tilted 
was held only by the forward corner, while the after corner did not 
rest at ail upon the fore-and-after. The men knew that this cover 
was not properly placed, and it is considered that it had not been laid 
with the intention of leaving it, for ail three men on the port side 
testify that they knew that it was dangerous, and that when they 
saw the libelant coming, they would hâve prevented his stepping upon 
it by calUng out, but that he came so quickly they did not hâve an op- 
portunity. The libelant was coming over for the purpose of assisting 
in laying the covers on the port side. There was no occasion for 
his stepping on the board, nor did he stop to see whether the board 
was in place, or what its condition was. He knew the work he was 
to aid was incomplète, and had he given any attention he would hâve 
noticed that the third cover was only temporarily laid. In the first place, 
there was a cross-beam which should hâve been laid down, and the 
fore-and-after when fîtted to it could not hâve bent. Evidence is 
given that it was not the custom of stevedores, where there is a single 
fore-and-after, to put in the cross-beam at night. But the ship fur- 
nished a perfectly good and reliable plan of hatchway. The cross- 
beam was undoubtedly there, and if the men did not use it, it was 
either the fault of the stevedore himself in allowing such a System 
to prevail, or it was the carelessness of the operatives in using the 
appliances that were présent. Moreover the covers were numbered, 
so that each might be put in its appropriate place, and if the men 
put on the covers without paying any attention to the order in which 
they should go, according to their numbering, it was not the fault 
of the ship. In addition, it was perfectly apparent to the men who 
laid this third cover that it did not belong there, at least that it did not 
fit, and it was entirely their act that it was left even for an instant 
in such perilous condition that a person could not step upon it with- 
out falling. But thèse men did not intend to let it remain, or that it 
should be used. They were merely letting it rest for a brief time in 
its dangerous position, for the starboard covers to be put on. While 
the work thus halted, the libelant stepped upon the cover, obviously 
incomplète in position, and without taking pains to ascertain its con- 
dition. But it further appears that on each side of the hatch are 
two covers, which fit next to the cross-beam when it is in place, and 
that, to allow thèse covers to fit up around the socket into which the 
end of the cross-beam lies, they are notched at the coaming end for 
the distance of eight inches across and five-eighths of an inch in ; and 
it is a fair inference that in the disorderly manner in which the men 
were putting on the covers, they did put this cover in the wrong place, 
so that while one corner of it would be supported, the other, being 
five-eighths of an inch shorter, had no rest upon the angle-iron on 
the fore-and-after. There is évidence on the part of the libelant that 
the four-and-after was sprung three inches. As the covers had only 
an inch and a half to rest upon, at either end, if the fore-and-after 
was sprung three inches at the center, there would be no support 
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whateyer for the covers at that point. Moreover, the foreman who 
put-the fore-and-after in place, before the men came up and stood 
behind it, seeing thât the end nearest hira waa properly adjusted, 
and lobking across to see that the same was the case with the other 
end, would hâve discovered any marked bend in a fore-and-after 19 
feet long. But he says he did not notice it. Mr. Martin and Mr. 
Wilkinson, who superintended the building of , the ship, examined 
the hatch afterwards and found the hatch in good condition. Martin 
States that he had ail the parts unshipped, and that the fore-and-after 
was substantially straight, although there might hâve been a slight 
deflection. Thèse men state.also that the fore-and-after could not 
hâve a latéral spring at the maximum of more than an inch and a 
quarter, without breaking the strip which makes the angle iron which 
extends the whole length of the fore-and-after. It is probable from 
the évidence that merely putting covers down on the port side, in 
absence of covers on the starboard side, would not give sufi&cient force 
to bend the fore-and-after, but if they were driven down hard, or 
if too much force was used in shoVing them- in, that resuit might 
follow. It further appears that the proper way to pvit on the covers 
is to lay them with some correspondence on the port and starboard 
side, so as to prevent latéral pressure. Irrespective of such inquiry, 
howeyer, it is considered that the accident happened because the man 
had incompletely laid a hatch cover that did not fît, and that they had 
not finished their work when the libelant came and stepped upon the 
partiâlly supported cover. The careful brief of the hbelant's proctors 
does not change the view entertaihed at the close of the trial, that the 
libelant was injured in the course of progressing work, while using 
a structure which his fellow lâborers were engaged in perfecting, 
and to whose assistance he came, and that the ship is not chargeable. 
Thé libel is dismissed. 



McCARTHY v. AMERICAN THREAD CO. 

(Circuit Court, D. New Jersey. January 17, 1906.) 

CosTS— Recovebt of Less TffAN $500— Penaltï foe Colokablt Invoking Ju- 

KISDICTION. 

The rlght or duty of the Circuit Court to penalize a plaintiff reeovering 
less than $500 by requlrlng the payment of defendant's costs, under Rev. 
St. § 968 [U. S. Comp. St. 1901, p. 702], dépends upon the same faets which 
authorize the court to dismiss the action under Judlciary Act March 3, 
1875, c. 137, § 5, 18 Stat 472 [U. S. Comp. St. 1901, p. 511] ; and such pen- 
alty shouia not be imposed unless It appears to the satisfaction of the court, 
eitiier from tbe decltiriation or on the trial, that thé damages were laid In 
the déclaration at a sum in excess of $2,000 for the mère purpose of givlng 
colorable jurlsdictlon to the court and without any expectation of reeover- 
ing more than such sum. 

[Ed. Note.— For cases In point, see vol. 13, Cent. Dig. Costs, §§ 20, 47, 
255.] 

At Law. On motion of défendant concerning costs. 

Donald G. Perkins, for plaintifï. : 

James and Alalcolm G. Buchanan, for défendant. 
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LANNING, District Judge. The défendant is a corporation and citi- 
zen of New Jersey, but has its manufacturing plant in Connecticut. The 
plaintiff is a minor and a résident of Connecticut, and was injured in 
the factory of the défendant while engaged in its service. This suit 
was brought by her for the recovery of damages resulting from the in- 
jury. The jury awarded her $100. The défendant now moves that the 
plaintiff be required, under the provisions of section 968 of the Revised 
Statutes of the United States [U. S. Comp. St. 1901, p. 703], to pay to 
the défendant its costs. That section is as follows : 

"When in a Circuit Court, a plaintiff in an action at law originally brought 
there, or a petitioner in equity, otlier than tlie United States, recovers less than 
the sum or value of flve hundred dollars, exclusive of costs, in a case whlch 
cannot be brought there unless the amount iu dispute, exclusive of costs, exceeds 
said sum or value ; or a libelant, upon bis own appeal, recovers less than the 
sum or value of three hundred dollars, exclusive of costs, lie shall not be al- 
lowed, but, at the discrétion of the court, may be adjudged to pay, costs." 

Section 1 of the act of March 3, 1875 (18 Stat. 470, c. 137 [U. S. 
Comp. St. 508]), provides that: 

"The Circuit Courts of the United States shall bave original cognizance, con- 
current with the courts of the several states, of ail suits of a civil nature, at 
conimon law or in equity, wbere the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of two thousand dollars," etc. 

The ground upon which the motion is based is that the plaintiff must 
hâve known that she could not recover as much as $2,000 for her dam- 
ages ; that the claim for $5,000 set up in the déclaration in her suit was 
for the mère purpose of giving colorable jurisdiction to this court; and 
that the real object in bringing the suit in this court, rather than in a 
court of the state of Connecticut, was to harass and vex the défendant, 
and to increase its expense in defending the suit. In Cottle v. Payne, 
Fed. Cas. No. 3,268, Greene v. Bateman, Fed. Cas. No. 5,762, Hunter 
V. Marlboro, Fed. Cas. No. 6,908, Hamilton v. Baldwin (C. C.) 41 Fed. 
429, and Van Siclen v. Bartol (C. C.) 96 Fed. 796, the rule is quite 
clearly laid down that the plaintiff will not be required to pay the de- 
fendant's costs where the amount recovered by the plaintiff is less than 
$500, except by way of penalty for bringing in a fédéral court a suit that 
should hâve been tried in a state court. 

The fifth section of the act of March 3, 1875, c. 137, 18 Stat. 472 [U. 
S. Comp. St. 1901, p. 511], provides that: 

"If In any suit commenced in a Circuit Court • • • It s,hall appear to 
the satisfaction of said Circuit Court at any time after such suit has been 
brought • * * that such suit does not really and substantially involve a 
dispute or controversy properly within the jurisdiction of said Circuit Court 
* • ♦ the said Circuit Court shall proceed no further therein but shall dis- 
miss the suit * • * and shall maUe such order as to costs as shall be 
just" 

Section 968 of the Revised Statutes [U. S. Comp. St. 1901, p. 702] is 
substantially the same as section 20 of the original judiciary act of 1789 
(1 Stat. 83, c. 20). Up to 1875, if any party brought suit in a Circuit 
Court of the United States averring his damages to be more than $500 
when he knew they were less than that sum, while the court could not 
dismiss the suit it could penalize him by requiring him to pay the de- 
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fendant's costs. Green v. Liter, 8 Cranch, 342, 3 L. Ed. 545 ; Gordon v. 
Longest, 16 Pet. 104, 10 L. Ed. 900. But the fifth section of the act of 
March 3, 1875, c. 137, 18 Stat. 473 [U. S. Comp. St. 1901, p. 511], made 
two changes in the law: It raised the minimum jurisdictional limit of 
a Circuit Court from $500 to $3,000, and it requires the court, if at any 
time a suit pending in it shall appear not really and substantially to in- 
volve a dispute or controversy properly within the court's jurisdiction, 
to "proceed no further therein," but to "dismiss the suit." In Barry v. 
Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, and Put-in-Bay 
Waterworks, Light & Ry. Co. v. Ryan, 181 U. S. 431, 31 Sup. Ct. 709, 
45 L. Ed. 927, it was held that a suit cannot be properly dismissed by a 
Circuit Court of the United States as not substantially involving a con- 
troversy within the jurisdiction of the court, unless the facts, as they 
appear on the record, create a légal certainty of that conclusion. The 
averments in the déclaration filed in this suit are not such as to create 
a légal certainty that the plaintiff could not recover more than $3,000. 
Therefore, the suit could not hâve been dismissed for any defect in the 
déclaration. If, however, on the trial, the court had been satisfied that 
the plaintiff laid her damages in her déclaration at a sum in excess of 
$2,000 for the mère purpose of giving colorable jurisdiction to the court, 
and without any expectation of recovering more than $2,000, the suit 
should hâve been dismissed, without submitting it to the jury, as one 
not within the court's jurisdiction. Wetmore v. Rymer, 169 U. S. 119, 
120, 18 Sup. Ct. 293, 43 L. Ed. 683. While I think it clear that the 
proofs in the case would not hâve supported a verdict for $3,000, I am 
not satisfied that by fixing the damages in the déclaration at more than 
that sum the plaintiff sought merely to give colorable jurisdiction to 
this court, or that the suit did not really and substantially involve a dis- 
pute or controversy prope:rly within the court's jurisdiction.. The plain- 
tiff testified that she still suffers pain as the resuit of the accident, and 
she is entitled to the presumption that her claim is made in good faith. 

As the motion to impose costs on the plaintiff is based on the same 
grounds as those upon which a motion to dismiss would necessarily 
hâve been based, the motion now made must be denied. 



SHAW V. HOTCHKISS et al. 

(Circuit Court, N. D. New York. March 2, 1906.) 

Action— Pleading Sepabàte Causes or Action. 

In an action to recover for services rendered by plaintiff to défend- 
ants, in addition to alleging an express agreement by défendants to 
deliver to plaintiff spécifie property in payment tlierefor, the breach of 
such agreement, and the value of the property, plaintiff may also allège 
the reasonable value of the services rendered and recover on a quantum 
meruit, should the évidence fail to establish the spécial contract, and 
such allégation does not render the complaint demurrable as statlng 
two separate and inconsistent causes of action. 

On Demurrer to Complaint. 

Demurrer to plaintiff's complaint, on the ground that two Inconsister) t 
causes of action are iniproperly unlted, vtz. : (1) On a spécial contract by 
whlch plaintiff was to perform certain services and receive as compensa- 
tion therefor certain spécifie stock in a certain corporation which défendants 
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refused to délirer, wbereby, it is alleged, plaintiff sustained damages In the 
sum of $23,800, tàe alleged value of the stock ; and (2) on a eontract for the 
performance of such services by défendant and an agreement to pay there- 
for, and, by implication, to pay what such services were reasonably worth. 
The claim is that such causes of action are stated in the complaiut, and that 
they are inconsistent with each other. 

Miller & Fincke, for plaintiff. 

Curtiss, Arms & Keenan, for défendants. 

RAY, District Judge. In substance, the complaint allèges, in 
varions numbered paragraphs, that défendants employed plaintiff to 
perform certain services, among other things services in and about 
the organization of a certain corporation, and that they agreed to pay 
plaintiff certain moneys and to give him certain shares of the stock 
of the corporation as compensation therefor; that tlie services were 
performed, the stock issued, and the money paid; and that the stock 
was worth, and of the value of, $23,800. The complaint then allèges : 

"Fourteenth. Plaintiff! further allèges that on or about the 2Tth day of 
December, 1904, at the eity of Bingbamton, N. Y., he duly demanded of 
défendants and each of them the performance of said agreement to deliver 
to plaintiff $17,000.00 at par, of the stock of the Snake River Valley Sugar 
Company, Limited, and défendants neglected and refused to deliver the same, 
and still neglect and refuse to deliver the same or any part thereof, to the 
damage of plaintiff in the sum of $23,800.00, with interest thereon from the 
date of said demand. 

"Fifteenth. Plaintiff further allèges that he bas kept and performed ail 
the covenants and conditions by him to be kept and performed under and 
by virtue of said agreement between plaintiff and défendants, and bas done 
al! things to be done and performed by him thereunder. 

"Sixteenth. Plaintiff further allèges that the services hereinbefore set ont 
and performed by him for and on behalf of said défendants, and at their 
request, were and are reasonably and fairly worth the sum of $23,800.00, 
vvhieh sum became due therefor on the 27th day of December, 1904. 

"Wherefore plaintiff demands judgment agaiust the défendants in the sum 
of $23,800.00, with interest thereon from the 27 th day of December, 1904, 
besides the costs of this action." 

The complaint does not anywhere state that there was an agree- 
ment to pay what the services were reasonably and fairly worth. 
The complaint does specifîcally allège that the agreement was to 
pay certain moneys and deliver a certain number of the shares of the 
stock in question. Two separate and distinct causes of action are not 
stated in this complaint. But one cause of action is stated, viz. : An 
agreement by plaintiff to perform services for défendants; an agree- 
ment by défendants, in considération therefor, to pay a certain fixed 
and definite compensation therefor; the performance of the eontract 
by the plaintiff ; a refusai to perform, or a breach of the eontract by 
défendants ; and the fact that by reason of défendants' failure to per- 
form the plaintiff has sustained damages. Plaintiff says that thèse 
damages were $33,800, the value of the stock agreed to be delivered 
in payment and not delivered, or the value of the services rendered, 
which was $23,800, the same as the value of the stock. He says his 
damages may be measured by the value of the stock agreed to be 
delivered, or by the fair and reasonable value of the services, and 
that he, after setting forth the eontract as he allèges it to hâve been, 
may allège both the spécial value agreed upon and the reasonable 
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value and give proof of both, in case défendants deny that a spécial 
sum was agreed to be paid. The plaintiff does nOt allège that the 
défendants agreed to pay for the services by giving him the stock, and 
also by paying him thé reasonable value thereof; but he does claim 
that the défendants engaged him to perform the services and agreed 
to pay in a certain way by giving him a spécifie thing; that, even if 
he estabhshes by a fair prépondérance of évidence only the fact that 
he performed the services at the request of défendants, he is not to 
be def eated in the action, as in that case the law entitles him to re- 
cover what the services were reasonably worth, and that therefore 
lie may allège such value so that, if défendants take the position that 
he can recover on a quantum meruit only, they will hâve notice of 
his daim on that question and be ready to contest it without resort to 
a new action or an amendment of the complaint. 

That this form of pleading in such cases is permissible and proper 
is well settled. Sussdoriï v. Schmidt, 55 N. Y. 319-324; Baumann v. 
Manhattan Consumers* Brewing Company, 97 App. Div. 470, 89 N. 
Y. Supp. 1088; Shirk v. Brookfield et al., 77 App. Div. 295-298, 79 
N. Y. Supp. 225; Farron v. Sherwood, 17 N. Y. 227; Taylor v. 
Pinckney, 3 N. Y. St. Rep. 158; Higgins v. N. & F. R. R. Co., 66 N. 
Y. 604;>-Hartley v. Murtha, 5 App. Div. 408, 39 N. Y. Supp. 213; 
Marsh v. Holbrook, 3 Abb. Dec. I7G ; Longprev v. Yates, 31 Hun 
(N. Y.) 432; Schuyler v. Peck (Citv Ct. N. Y.)' 8 N. Y. Supp. 849; 
A. E. Tiling Co. v. Reich (City Ct. N. Y.) 11 N. Y. Supp. 776; Evans 
v. KaMeisch (N. Y.) 16 Abb. Prac. (N. S.) 13. 

In Sussdorfif v. Schmidt, supra, the court said : 

"(1) The complaint contalns sufflcient averments to enable the plaintiff 
to recover the value of the services rendered, without référence to the allé- 
gation ot an agreed compensation. (2) At most It was only a variance be- 
tween pleading and proof, whlch might be dlsregarded unless It misled the 
défendants, which was not pretended. Code, §169. (3) Thls objection was 
not taken at the trial. The exception to that part of the charge author- 
izlng the jury, If thèy found that no spécifie sum was agreed upon, to flnd 
the value of the services, was too gênerai to ralse thls question. The atten- 
tion of the court should hâve been called to the point, as, if valid, it mlght 
then bave been obvlated by an amendment" 

In Baumann v. Manhattan Consumers' Brewing Company, supra, 
the court said: 

"The proof failed to establish with certainty the existence of the express 
contract as counted uppn in the complaint. Upon thls subject the court 
charged the jury: 'If tiberè was no usuàl commission, if there was no usual 
contract, the plaintiff must fail beeausé he does not sue on a quantum 
meruit. He does not sue for what his Services were reasonably worth. The 
question is not open to you to determiip.e what his sei-vlces were reasonably 
worth. He must satisfy you that there was, a usual copimission and that he 
bas earned that. * • * Upon the othér side * * • vVitnesses » ♦ • 
testifled that • • * there was no usual commission, and, if you déter- 
mine upon the welght of évidence that the plaintiff bas not satlsfled you that 
there was a usual qommilsslon, then he must fail, because havlng corne Into 
court upon a certain state of facts, as alleged in his complaint, he must 
stand or fail upon that complaint.' To this charge the plaintiff excepted. 
The charge as made was erronéous. It was decided by this court, in Shirk 
V. Brookfield, 77 App. i>iv. 295, 79 N. Y. Supp. 225, that, where the com- 
plaint countsiupon a spécial contract and the plaintiff fails in establish- 
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ment of tbe same, but does show that In fact services were rendered, he 
may recover upon a quantum meniit Such rule bas long been tbe settled 
law. Sussdorff v. Scbmidt, 55 N. Y. 819." 

In Shirk v. Brookfield, supra, the court said: 

"The motion to dismiss tbe complaint was based upon the ground prin- 
cipaliy tbat there was an utter laclc of authority, upon the part of Ballon, 
to malce a contraet for the plaintiff's compensation, and that the contract as 
made flxed tbe measure of compensation at $7,000 a year, which had been 
fully paid and discharged. Under the issues as framed between thèse parties, 
the plaintiff claiiûed to recover on a quantum meruit, and the défendants 
averred a spécial c-ontract, which had been fully discharged by payment. It 
is the settled law that under a déclaration on a spécial contract, If the proofs 
fail in establishment of it, but do in fact show the rendition of services, a 
recovery may be had upon a quantum meruit. Parron v. Sherwood, 17 N. T. 
227; Taylor v. Pinckney, 3 N. Y. St. Rep. 358; Sussdorff v. Scbmidt, 55 N. 
Y. 319. Under the averments of this comi)laint, it appears that the serv- 
ices were reasonably worth the sum of .?] 8.416.66, and that the défendant 
receivers had agreed to pay the plaintiff for his services such sum. This 
authorized tbe plaintiff to give évidence showing the nature of the services 
and the extent thereof, the circumstances under which they were rendered 
and their fair value; and the contract which was made may also be shown 
in determining the value of the services rendered. Higgins v. N. & F. E. R. 
Ck>., 60 N. Y. 604; Hartley v. Murtha, 5 App. Div. 408, 39 N. Y. Supp. 212. 
Upon the proof as it stood when the plaintiff rested, he became entitled to 
recover upon a spécial contract for an agreed compensation at the rate of 
$15,000 per year, or upon a quantum meruit. The proof in the case tended 
to establlsh that the receivers had contlnued Ballou as the treasurer of the 
corporation, and, as receivers were without practical knovirledge in the con- 
duct of the business, Ballou was authorized by them, as tbe proof tended 
to establlsh, to conduct the business. Under such circumstances, he would 
be authorized to contract for services to be rendered in and about the man- 
agement of the affalrs of the corporation. If this view Is to be adopted, then 
it appears that the plaintiff fulfilled upon his part, by causing the profits 
of the business to exceed In amount the approximate profits upon which his 
compensation at $15,000 a year was dépendent." 

Instead of alleging two inconsistent causes of action the plaintiff 
allèges but one cause of action, and allèges the spécial agreement to 
pay for the services by giving him a particular àiing of a specified 
par value; and he then allèges the actual value of that thing and the 
refusai to deliver as agreed, and adds that the services rendered were 
actually and reasonably worth that sum. Within the authorities cited 
this is proper. 

The demurrer is overruled, but défendants may answer within 30 
days after service of a copy of the order entered pursuant hereto. 



ANGLO-AMERlCAN LAND MORTGAGE & AGENOY CO., Limited, T. 
WOOD. SAME V. HAYWOOD. SAME v. LEWIS, 

(Circuit Court, E. D. Pennsylvania. February 21, 1906.) 

Nos. 97, 98. 99. 

1. Action— JoiNDEE op Causes— Law Govekning. 

The right of a plaintiff to join différent causes of action In the same 
suit is to be determined by the law of the place where the suit is brought 

2. Same — Suit Against Stockholdeks. 

The double liability of stoclJholders in corporations undor the Consti- 
tution and laws of Kansas, while statutory, is contractual in its nature; 
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and under the law of Pennsylvania which permîts tlie joinder of causes 
of action on contract In the same suit, a judgment créditer of a Kansaa 
corporation suing a stockholder in a fédéral court in Pennsylvania may 
join in liis statemenf of clalm a count, baged on Gen. St. Kan. 1889, c. 
23, § 32, giving lilui a rigtit of action because of the insolveney of the 
corporation; and one based on section 44, giving him a right of action 
because of its dissolution. 

At Law. On rule to compel plaintiff to elect upon which cause 
of action in its stàtement of claim it will proceed. 

Duane, Morris, Heckscher & Roberts, for plaintiff. 
Dickson, McGouch & Glasgow, for défendants. 

HOLLAND, District Judge. Under the Constitution and laws of 
the State of Kansas, stockholders of certain corporations of the state 
are liable to creditors of the corporation to an amount equal to the 
stock owned by each stockholder. 

Uppn section 32, c. 33,, Gen. St. 1889, the creditor has a right to 
proceed against the stockholder because the corporation is bankrupt, 
though not necessarily dissolved ; and under section 44, of same 
chapter, because the corporation is dissolved, thoùgh not necessarily 
a bankrupt. Cottrell v. Manlove, 58 Kan. 405, 49 Pac. 519. In 
thèse cases, the Kansas corporation, of, which the défendants are 
stockholders, is both bankrupt and dissolved. Judgments hâve been 
obtaihed by creditors against the corporation in Kansas, and it is 
; conCeded that a dissolution has been efïected under the laws of that 
State, 

The plaintiff brought suit in this district against the above-men- 
tioned défendants to recover against them on their double liability 
as stockholders of the Kansas corporation, and in its stàtement of 
claim it has combined both remédies authorized by the two sections 
above mentioned in two separate counts. It is contended by the de- 
fendants that the Suprême Court of Kansas, in the case of Cottrell 
V. Manlove, supra, has decided that both grounds of recovery can- 
not be included in a stàtement of claim in one suit. There are some 
expressions in this case from which this conclusion might be drawn, 
bttt'whatever 'the law in Kansas is in regard to the joining of différ- 
ent causes of action in the same suit, thèse suits are to be controlled 
as to the pleadings by the làws of thé state of Pennsylvania. Matters 
respecting the remedy dépend upon the law of the place where the 
suit is brought. Bank v. Donnally, 33 U. S. 361, 8 L. Ed. 974; 
Scudder v. Union Bank, 91 U. S. 406, 23 L. Ed. 245; Pritchard v. 
Norton, 106 U. S. 124^130, 1 Sup. Ct. 102, 27 t. Ed. 104. 

The liability of the stockholders in thèse cases, though statutory in 
origin, is contractual in its nature (Anglo-American Land Co. v. 
Lombard, 133 Fed. 729, 68 C. C. A. 89), and under the Pennsylvania 
Practice Act of 1887 (P. L. 271), both thèse remédies can be de- 
clared upon in différent counts in an action of assumpsit. In Jones 
V. Conoway, 4 Yeates (Pa.) 109, the Suprême ' Court of Pennsyl- 
vania declared that the question is whether the. action is founded on 
tort or contract ; if the former, it may be joiiied with any tort, and if 
the lattef, with any contract. In Robinson v. Taylor, 4 Pa. 243, 
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the plaintiff was permitted to déclare on a promissory note in one 
count, and on the criginal debt in another. In Wintçrs v. Mowrer, 
1 Pa. Super. Ct. 4v (since the enactment of the practice act of 1887) 
plaintiff was permitted to déclare on a promissory note and upon the 
original indebtedness in différent counts. In Fairchild v. Kurnace, 
128 Pa. 485, 18 Atl. 443, 444, the plaintiff was permitted to join in 
one suit a claim for trespass for cutfing timber and in a separate 
count for treble damages under the statute. In the case of Brown v. 
Bank (C. C.) 34 Fed. 776, Justice Brewer, in the Eighth Circuit, now 
of the Suprême Court, held in effect that two causes of action, simi- 
lar in their nature, can be joined in a déclaration by separate counts. 
In commenting upon the déclaration in that case he said: 

"The demurrer raises, flrst, the question of a misjoinder of causes of 
action. Obviously this is not well taken, for a demurrer lies on the ground 
of misjoinder only when there are two causes of action united in one coni- 
plaint, which, by reason of a dissimilarity in their nature, ought not to be 
prosecuted together, as, for instance, one cause of action in ejeetment w!th 
one for libel. Under the statutes, no such joinder can be had. Hère, even 
if there were two différent transactions — two separate causes of action for 
the recovery of distinct and independent assets — each cause of action would 
rest upon an implied promise to pay, would be similar in nature, and the 
two eould be joined in one complalnt. As a matter of fact, there is but one 
cause of action stated in two counts." 

Rule to show cause dismissed. 



WALKER V. UNITED STATES. 

(District Court, E, D. Pennsylvania. Pebruary 24, 1906.) 

No. 1. 

CoNTBACTS — Construction by Pabties — Bstoppel. 

Plaintiff contracted to furnish to the United States three wood-turn- 
ing lathes for use at a navy yard. Being apparently in doubt as to the 
meaning of one part of the spécifications he wrote the naval constructor, 
and was informed speciflcally as to the requirement and afterward de- 
livered the lathes in conformity therewlth, without objection, and also 
slgned a voucher for the contract price. Held, that, conceding the con- 
tract to hâve been amblguous, he was bound by the construction placed 
thereon by the government and on which he acted in performing It, and 
could not thereafter insist on a différent construction and recover an 
additional sum, on the ground that the lathes furnished were more 
expensivé than those required thereby. 

At Law. Trial by the court without a jury. 

Edward A. Waters, for plaintiff. 

J. Whitaker Thompson and William M. Stewart, Jr., for the United 
States. 

T. B. McPHERSON, District Judge. This suit was brought under 
Act March 3, 1887, c. 359, 34 Stat. 505, 1 Supp. Rev. St. 659 [U. S. 
Comp. St. 1901, p. 753], to recover the sum of $500, which the 
plaintiff avers to be due him from the United States upon the fol- 
lowing State of facts : In June, 1898, he submitted a proposai to fur- 
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nish three wood-turning lathes with certain fittings, for use in the 
Brooklyn tiavy yard, at the price of $300. Each lathe was "to swing 
22f inches in diameter," and the présent dispute turns upon the mean- 
ing of this clause. The plaintiff himself was apparently in doubt 
about its meaning, for, on Atigust 9th, he wrote a letter upon the 
subjeCt to the naval cçnstructor at the yard, who replied on Atigust 
lOth, as follows: 

"Referring to your letter o£ the 9th Inst., I respectfully request you to for- 
ward the three sets of ■wood lathe fittings as per spécification, for 22-iiich 
swing; that is, thèlargest diameter of work to be turned will be 22 inches 
outside diameter, and the fittings will be so constructed as to make it pos- 
sible to turn that size." 

No written contraCt was ever executed, although the plaintifï's 
proposai was duly accepted and the lathes were delivered on October 
27th, werei inspected, accepted, and put into use. After they had been 
received, the authoritieis at the yard, in December, 1898, for the purpose 
of complying with oiRçial requirements, prepared an open-purchase 
voucher, in. which the lathes were referred to as having been bought 
for $300, and this voucher the plaintiff receipted in full. An action by 
the United States upon another claim was pending against him at 
the time, and, as the a.mount„claimed in that suit by the government 
was deducted from the $300 due for the lathes, he refused to accept pay- 
mcnt of the différence, and therefore no part of the $300 has ever 
been paid. The other suit has now been fully settleid. The plaintifï's 
contention is that the letter of the naval constructor modified his con- 
tract, and required him to furnish larger machines than those de- 
scribed in his proposai, , and for thèse machines he asks to be paid 
$500. 

I am unàble to sustain his position. Assuming that the contract 
was ambiguous — the testimony concerning the proper meaning of 
the clause in question is not very satisfactory — the ambiguity was 
removed by the letter of August lOth, which gave the plaintiflf dis- 
tinct notice of what the government understood by "32 inches swing," 
and if he did not agrée with this construction, he was bound to 
speak at oncey and to refuse compliance with what' he believed to be 
an unwarrabted demand. Instèad of insisting upon his own view, 
however, he accepted the government's construction of the proposai, 
delivered the machines described in the naval constructor's letter, 
and signed a voucher ' in which he receipted for $300, in full of a 
bill in which the lathes are charged at $100 each. After ail this, 
it seems to me that the plaintiff cannot afterwards change his atti- 
tude, but is bound by the construction of his proposai, to which he 
assented by unmistakable act and writing. 

He is entitled to recover no more than $300, without interest; and 
for this sum a judgment may be entered. 
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LATHROP, SHEA & HENWOOD CO. V. INTERIOR CONST. & IMP. CO. 

(Circuit Court, W. D. New York. January 29, 1906.) 

No. 113. 

Remotal or Causes — Sbpahable Contbovebst. 

The complaint, In an action in a state court, stated a Joint cause of 
action agaiust two défendants, one a domestlc, and tlie other a foreign, 
corporation. The latter, ■which was brought in by substituted service, 
made default, and a judgment was entered against it thereon. On a 
trial of the case against the domestlc corporation, a judgment was ren- 
dered in its favor, from which plaintlŒ appealed. Beld that, until final 
disposition of the appeal, it was not established that a separable con- 
troversy exlsted between plaintifif and the foreign corporation which 
entltled the latter to remove the cause. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robblns v. Bllenbogen, IS C. C. A. 86; Mecke 
V. Valleytown Minerai Co., 35 G C. A. 155.] 

On Motion to Remand to State Court. 

Bushnell & Metcalf, for plaintiff. 
C. Walter Artz, for défendant. 

HAZEL,, District Judge. This is a motion to remand the action 
to the State court, growing out of a second pétition by the Interior 
Construction & Improvement Company, a foreign corporation, for 
removal to this court. After the action was remanded in March, 1905, 
the défendant construction company applied to the state court for ad- 
ditional time to plead, and until the question of joint liability upon 
the contract alleged in the complaint should be determined. Said 
application being denied, the plaintiff, on September 27, 1905, entered 
judgment against the construction company by default for damages 
in the sum of $47,363.15. Meanwhile the issues raised by the answer 
of the Pittsburg, Shawmut & Northern Railroad Company, a do- 
mestlc corporation, and codefendant, were sent by the state court to 
a référée to hear, try, and détermine. On motion of the railroad com- 
pany, the référée held that such défendant was not liable, and, as to 
it, dismissed the complaint for lack of sufficient évidence. From this 
décision the plaintiff has taken an appeal to the Suprême Court, Ap- 
pellate Division, Fourth Department, which is now pending unde- 
termined. The défendant construction cofnpany, appearing specially, 
has filed a second pétition for removal to this court, contending that 
the railroad company is no longer party défendant, and that it is now 
clear that a separable cause of action exists which is removable to 
this court. But until the détermination of the appeal by the codefend- 
ant in the absence of fraud or improper joinder of défendants for 
the purpose of interfering with or obstructing the construction com" 
pany's right of removal, it is not thought that a separable controversy 
exists. See Lathrop, Shea & Henwood Co. v. Pittsburg, S. & N. R. 
Co. (C. C.) 135 Fed. 619. 

It is true that the référée has decided that no cause of action was 
shown against the railroad company ; and a separate judgment has. 
been entered against the moving défendant on accounî of its default 
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in pleading, but stîll, as said, there is no final disposition of the con- 
troverted question^ It was entirely within the province of the plain- 
tif? to bring a joint cause of action against the défendants and faith- 
fully prosecute the same to a final détermination. In Torrence v. 
Shedd, 144 U. S. 527, 13 Sup. Ct. 726, 36 L. Ed. 528, which was an 
action brought for partition of land, the court said : 

"Separate answers by thç several .défendants sued on Joint causes of action 
may présent différent questions for détermination, but tliey do not necessarily 
dlyide ttie suit into separate controversies. A défendant has no right to say 
that an action shall be sevèral whieli a plaintiff elects to malie joint. A sep- 
arate défense may defeat a Joint recovery, but It cannot deprive a plain- 
tiff, Qf his right to prosecute his own suit to final détermination in his own 
way, The cause of action is the subject-matter of the epntroversy, and that 
is for ail the purposes of the suit, whatever the plaintiff déclares it to be iu 
his plieadings." 

The défendant urges that the proceedings before the référée in- 
disputably disclose an élection by the plaintiff to solely proceed against 
this défendant. The statements by counsel for plaintifï before the 
référée, perhaps, are not entirely harmonious, but such statements do 
not alter the nature of the complaint nor the force and efïect of the 
proceeding had in court. It is unnecessary to pass upon the validity 
of the substituted service of process upon the défendant construction 
Company. 

The motion to remand is granted, and the motion to at this time 
quashthe service of process is denied. So ordered. 



ONITED STATES T. PERKINS et al. 
(Circuit Court, S. D. New York. January 2, 1906.) 

CONTBACTS^ACTION FOB BeEACH — MeASUBE OF DaMÀGES. 

A prOTision of a contract for doing worli for the United States that, in 
case of fallure to duly prosecute the work, the contract might be annulied 
by the englneer lu charge, In which case ail percentages due or to become 
due to the contractor should be forfeited, is not inconsistent with a further 
provision that 1( the contractor falled to complète the work as agreed ail 
sums dlie and percentages retained should be forfeited, and the United 
States might reeover any damages sustained In excess of the amount for- 
feited, and both may be enforced, the contractor being glven crédit, when 
the full measure of CQmpensatory damages has been ascertalned, for ail 
sums sô forfeited. 

[Ed. Note. — For cases In point, see vol. H, Cent Dlg. Contracts, { 744.1, 

At Law. On demurrer to complaint. 

Henry L. Burnett and Arthur M. King, for the United States. 
John N. Browne and Frédéric J. Swift, for défendants. 

HAZEL, District Judge. This is an action to reeover damages on an 
annulied contract. The facts are sufficiently stated in the opinion of the 
court. The défendants hâve demurred to the plaintiff's complaint and 
claim that a cause of action is not stated. The contract which is the 
subject of the controversy was annulied by an agent of the United States- 
before the expiration of the time of performance. Such annullment con- 
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cededly was within the scope of the con tract, and was permîssible wlien- 
ever, in the judgment of the United States engineer in charge of the 
construction, the contractors failed to faithfully and diligently prosecute 
the work. It is provided in the agreement that ail percentages due or to 
grow due under its terms were to become forfeited to the United States 
upon written notice to the contractors, in case such contractors omitted 
or failed diligently to perform the work in accordance with the spécifica- 
tions and requirements of the contract. It was also stipulated as fol- 
lows : 

"It Is further understood and agreed that In case of fallure on the part of 
the party of the second part to complète this contract as specified and agreed 
Tipon that ail sums due and pereentage retained, shall thereby be forfeited to 
the United States, and that the said United States shall also hâve the rlght to 
recover any or ail damages due to such failure in excess of the sums so for- 
feited, and also to recover from the party of the second part, as part of said 
damages, whatever sums may be espended by the party of the first part in com- 
pleting the said contract, in excess of the price herein stipulated to be paid to 
the party of the second part for completing the same." 

Demurrants contend that the clauses relating to forfeiture of percent- 
ages and to recovery of compensatory damages are inconsistent with one 
another. I am unable to subscribe to the soundness of this contention, 
as défendant will be entitled to be credited with the amount forfeited 
when the full measure of damages is ascertained. This is not a case 
where the contractors were without sufficient cause prevented by the 
other party to the contract from performance. The annullment, as al- 
leged in the complaint, was owing to the failure of the contractors to 
seasonably comply with the understanding. Whether the actions of the 
engineer, as indicated by the correspondence passing between him and 
the firm of Perkins & O'Brien and the subséquent annullment of the 
contract, were in good faith, or whether there was sufficient cause for 
bis actions in that regard, is obviously a question for the trial court, to 
be determined by the jury from the elicited facts. Assuming, as we 
must, that the contract was properly annuUed, the measure of the plain- 
tiff's relief is fîrmly established. The clause of the contract above 
quoted lends emphasis to the suggestion that the recovery of damages, 
on account of defendant's failure to perform, was in contemplation of 
the parties at the time the contract was entered into. The intention of 
the parties under the contract is clear and a proper construction of its 
provisions is not difficult. Nothing illuminative of the propositions 
argued by counsel for défendants is found in either King v. United 
States, 37 Ct. Cl. 428, or in Hayes v. City of Nashville, 80 Fed. 642, 36 
C. C. A. 59, and, hence, the demurrer is overruled with costs, and the 
défendants may answer within 20 days. 
143 F.— 44 
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A. L. CAUSSE MFG. CO. T. UNITED STATES. 

(Circuit Court, S. D. New York. January 1, 1906.) 

No. 3,913. 

1. CUSTOMS DUTIES — CLASSIFICATION — FBinT IN BbINE— ^"BbiNE." 

In construSng the provision in Tarlff Act July 24, lS97, c. 11, § 2, Free 
List. par. 559, 30 Stat 198 [U. S. Comp. St. 1901, p. 1683], for fruit in 
"brlne," held that, in the absence of proof of a commercial meaning of 
"brine" différent from the dictionary définition of it as water highly im- 
pregnàted with sait, fruit In a solution containing .0402 per cent or less 
of sait is net within said provision. 

2. Same — ^Peepabed Chebeies — Fbuits in Own Juicbs. 

Cherries wlilch hâve been prepared by removing the stQms and pits and 
washing away dirt, natural aeid, etc., so as to prevent decay in transporta- 
tion, and which are imported in a very weak saline solution, are dutiable 
as fruits in their own juices. under Tariflf Act July 24, 1897, c. 11. § 1, 
Schedule 6, par. 263, 30 Stat. 171 [U. S. Comp. St. 19Û1, p. 1651]. 

3. Same — Gbeen ob Ripe Fbuits — Deied Feiuts. 

The provision in Tarlfif Act Juiy 24, 1897, c. 11, § 1, Schedule G, par. 262, 
30 Stat. 171 [U. S. Comp. St. 1901, p. 1651], for "green or ripe" fruits, Indl- 
cates fruit in Its condition as plucked or taken from the tree ; and the pro- 
vision in the same paragraph for fruits "dried, desiccated, evaporated or 
prepared in any manner," indicates fruits that hâve undergone a process 
of drying. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision under review, see G. A. 5,917 (T. D. 36,039) affirming 
the assessment Of duty by the collector of customs at the port of New 
York. The pertinent portions of the pàrag-raphs of Tariff ■ Act July 24, 
1897, c. 11, referred to in the following opinion, read as follows: 

"262. Applés, peaches, quînces, eherriçs, plùms, and pears, 'gl-een or ripe, 
twenty-flve cents per bushel ; apples, peacheS; pears, and other edible fruits, in- 
cluding berries, when dried, desiccated, evaporated or prepared in. Rny manner, 
not specially provided for In this act, two cents per pound." Schedule G, § 1, 
30 Stat. 171 [U. S. Comp. St 1901, p. 1651]. 

"263. * * * Fruits preserved in sugar, molasses, splrits, C)r>fn their own 
juices, not specially provided for In this act, one cent per pound and thirty- 
five per centum ad valorem." 30 Stat. 171 [U; S. Comp. St. 1901^ p. 1651]. 

"559. Fruits or berries, green, ripe, or dried, and fruits in brinç,,not specially 
provided for In tijis act." Free List, § 2, 30 Stat. 198 [U. S. Comp. St. 1901. 
P- 1683]. , . , 

Comstock & Washburn (Albert H. Washburn, of counspl), for im- 
porters. . i 

D. Frank Lloyd, Asst. U. S. Atty. ■ 

HAZEL, District Jiidge. The évidence of the importers that the ar- 
ticles in question (cherries) are fruits in brine is insufficient. The term 
"brine" as applied to water, according to the dictionary définition, is 
highly impregnated with sait; while the merchandise in question only 
variously contained .0118 per cent., .0174 per cent., and .0402 per cent. 
of sait. The lexicographers' meaning of the word "brine," in the ab- 
sence of a commercial meaning, prevents the court from holding that the 
Email quantity of sait présent constituted such a saline solution as that 
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mentioned in the tariff act. Evidence has been taken in this court show- 
ing that the cherries when prepared for shipment are subjected to re- 
peated washing to remove the acid natural to the fruit, the dirt, ^nd 
jnices, so as to prevent decaying whîle in transit. The stems and pits 
of the cherries are taken eut, and after repeated washing to improve 
their condition as a confection they are put in a weak solution of sait and 
water. I conceive, however, that the claim of the government — i. e., 
that the cherries are preserved in their own juices within the meaning 
of paragraph 263 (Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 
[U. S. Comp. St. 1901, p. 1651]) — is correct, especially as a prior adju- 
dication construing paragraph 580 of the act of 1890 (Act Oct. 1, 1890, 
c. 1244, 36 Stat. 606), in Johnson v. United States (C. C.) 66 Fed. 725, 
suggests that the words of limitation, "green or ripe," which are also 
contained in paragraph 263 of the présent tariff act, indicate an intention 
on the part of Congress to include the fruit specified in the act as pluck- 
ed or taken from the tree. The suggestion that the cherries are "pre- 
pared in any manner" is equally futile, for the language of the second 
subdivision of paragraph 262 evidently refers to fruits that hâve under- 
gone a process of drying. 

I concur in the opinion and conclusion of the Board of General Ap- 
praisers, and therefore the décision holding the merchandise dutiable at 
1 cent per pound and 35 per cent, ad valorem is afïirmed. 



ALFRED H. SMITH CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 10, 190G.) 

No. 3.956. 

CusTOMS DuTiES — Classification — Rubbeb Sponges. 

Paragraph 82, Schedule A, § 1, c. 11, Tariff Act July 24, 1897, 30 Stat. 
155 [U. S. Comp. St. 1901, p. 1631], relating to "sponges," does not include 
rubber sponges, wliich are not within the dictionary définition of that term. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,944 (T. D. 26,091), aiifîrming the as- 
sessment of duty by the collector of customs at the port of New York. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The importation consists of a manufacture 
of india rubber and is thought by the court to be dutiable under para- 
graph 449 of the tariff act of July 24, 1897 (30 Stat. 193, c. 11 [U. S. 
Comp. St. 1901, p. 1678] ), at the rate of 30 per cent, ad valorem. The 
importers claim that the merchandise are sponges, and therefore duti- 
able under paragraph 82 of the existing tariff law (30 Stat. 155 [U. S. 
Comp. St. 1901, p. 1631]), which reads as follows: 

"Sponges, twenty per centum ad valorem ; manufactures of sponges, or of 
which sponge is the component materiai of chief value, not specially provided 
for in this act, forty per centum ad valorem." 
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The testimony of the importers is to the effect that the so-called 
spong:cs are commercially knovvn as "Kleanwell Sponges," aijd were im- 
portç4, into the United States af ter the passage of the, présent, tariffact. 
The doctrine of commercial désignation, however, is inapplicable, as 
Congress could not hâve intended to include the article in question under 
paragraph 83, where denominative language is used without any quali- 
fication. Such use of words dénotes an intention to simply include the 
commercial article then known in trade and commerce. Moreover, it 
has of ten been held that the commercial désignation must hâve been the 
resuit of trade usage prier to the passage of the tarifï laws (Maddock 
V. Màgbne, 153 U. S. 368, 14 Sup. Ct. 588, 38 L. Ed. 483; Dennison 
Mfg. Co. V. United States, 73 Fed. 358, 18 C. C. A. 543), and not be a 
commercial désignation after the enactment of the statute. The pro- 
testants, apparently, are the principal importers in this country of mer- 
chandise such as hère considered. They extensively advertised the same 
for sale as the "Kleanwell Sponges." Such désignation, as already 
stated, cannot be held to come within the established rule that the com- 
mercial désignation shall be uniform and definite in this country. The 
dictionary définition of the word "sponge" is rjot so comprehensive as to 
include a manufacture of india rubber in resemblance of a natural 
sponge, even though .such manufacture is confessedly useful and con- 
venient in bathing. If the article were a natural growtb or existence, 
and came within the proper définition of a sponge, undoubtedly a différ- 
ent conclusion would be warranted. Mathason v. United States (C. C.) 
90 Fed. 376. But I think it may fairly be assumed that Congress, in 
establishing the r^te of dilty upon sponges, had in mind the sponge fiber 
and its complicated framework, an aqueous product, and not the arbi- 
trary désignation afterward given to the manufacture in question. 
' The décision of the Board of General Appraisers is affirmed. 



FPAîilE & CO. V. UNITED STATES. . 

(Circuit Court, S. D. Nevv York. January lOi 1906.)) 

No. 4,034. 

CusTOî^is DuttÊs — CtAssiricATioN — Geoend Peppee — "Geihding." 

The resldaum In the proeess of decorticatlng pepper berrles, consistîng of 
the inner euticle in the form of a powder, which, without further grinding, 
is mixed with ground pepper as an adultérant, is not withifa the provision 
in Tarife Act .luly 24, 1897, c. 11, § 2, Free List, par. 667, 30 Stat. 201 [U. S. 
Comp. St. 1901, p. 1688], for pepper "unground." It Is sufflcient if the 
pepper reaches its ground condition by decortication, or souie other proeess 
équivalent to grinding, to be exeluded from this provision. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below.see G. A. 6,045 (T. D. 36,374), affirming the as- 
sessment of duty by the collector of customs at the port of New York. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 
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HAZEL, District Judge. The importation, described in the protest 
as spices, consists of ground pepper. The évidence shows that black 
peppers are decorticated by a boxlike machine, having in its center a 
revolving stone covered by a wire screen. The product from the ma- 
chine has three parts — a coarse, broken shell, the middle portion, having 
a ground appearance, and a white kernel. The latter part of the pepper 
berry is entitled to free entry, while the finer material, though very cheap 
and used as an aduUerant, was assessed for duty by the collecter under 
Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 387, 30 Stat. 173 
[U. S. Comp. St. 1901, p. 1653], for "spices not specially provided for." 
The importers contend that the nierchandise is entitled to free entrv 
under paragraph 667, § 3, Free List, 30 Stat. 201 [U. S. Comp. St. 
1901, p. 1688], which spécifies "pepper, black or white, and pimento, ail 
the foregoing when unground," or, in the alternative, as waste or as a 
nonenumerated article. In United States v. Leggett (C. C.) 124- Fed. 
1015, it was held that the outer shells of pepper berries and the kernels, in 
fact, are pepper. We are hère concerned with an intermediate covering, 
between the outer shsU and the kernel. As said in the opinion of the 
board : 

"The goods subject of this protest are the residuuin from this continued 
opération of removing the inner cuticle from the white Ivernel." 

Such residuum has a ground appearance; hence, the single question 
involved for tariff purposes is whether the article has undergone a proc- 
ess of grinding or not. It is unimportant, I think, whether the com- 
modity reached its powdery state by a system of decortication or grind- 
ing. The process by which the outer shell is removed to reach the ker- 
nel is thought to be the équivalent of grinding as that term is defined 
in standard dictionaries. The middle portion of the berry is used, ac- 
cording to the évidence, without further grinding, for the purpose of 
mixing the same with ground pepper, and after such admixture it is 
sold as ground pepper. The importers contend that the article is com- 
mercially known as pepper shells, and is sold and delivered by that dés- 
ignation. It is undoubtedly a gênerai rule of construction that the trade 
understanding should govern the détermination to which an article of 
marchandise pertains before recourse may be had to the common désig- 
nation. The évidence, however, to establish such trade understanding, 
must be "definite, uniform, and gênerai, and not partial or local." Mad- 
dock V. Magone, 153 U. S. 368, 14 Sup. Ct. 588, 38 L. Ed. 482 ; Nord- 
linger v. U, S. (C. C.) 115 Fed. 838. In this case the évidence in rela- 
tion to the claimed trade understanding or désignation was before the 
board and was evidently regarded as insufficient to establish the claim. 
I hâve examined the proof, and it does not convincingly indicate that 
there was a gênerai trade désignation such as claimed by the importers. 

The décision of the Board of General Appraisers overruling the pro- 
test is affirmed. 
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AIERCK & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 10, 1906.] 

No. 3,556. 

CUSTOMS DUTIES — CLASSIFICATION — POWDERED OPIUM — DeUG. 

PoWdered opium, pf oduced by grinding and slfting lump opîum which 
bas been éubjected to an artiflclal process of evaporation, held to be duti- 
able as "opium, crude or umnanufactured," under paragrapb 43, Schedule 
A, § 1, c. 11, Tarife Aet Jiily 84, 1897, 30 Stat. 153 [U. S. Comp. St. 1901, 
p. 1629], and not as a "drug," under paragrapb 20, 30 Stàt 152 [U- S- 
Comp. St. 1001, p. 1628]. The article Is "crude" in tbe sensé that it is 
not reflned. 

On Application 'for Review of a Décision of the Board of United 
States Greneral Appraisers. 

In the décision under review the Board of General Appraisers affirm- 
ed the assessment of duty by the collecter of customs at the port of New 
York. 

Comstock & Washburn (Albert H. WaShburn, of counsel), for im- 
porters. 
D. Frank Lloyd, Asst. U. S. Àtty. 

HAZEL, District Judge. The appellants imported a large quantity 
of powdered opium, which th'ey claim should hâve been classified under 
paragrapb 20 of the tariflf act of July 24, 1897 (30 Stat. 152, c. 11 [U. 
S. Comp. St. 1901, p. 1628]), as a drugadvanced in value or condition 
by refining, grinding, or other process. The collector assessed a duty 
of $1 per pound Under paragrapb 43 of the tariff act (30 Stat. 153 [Û. 
S. Comp. St. 1901, p. 1629]), which reads, in so far as applicable, as 
follows : 

"Opium, crude or unmanufactured, and not adulterated, contalnlng 9 per 
cent and orer of morphia, $1.00 per pound." 

The controversy between the importers and the government resolved 
itself down to whether opium imported in a powdered condition contain- 
ing more than 9 per cent, morphia is opium crude or unmanufactured. 
The expert witnesses for the importer testifîed that lump opium, to re- 
duce the sarp'e to a powdered substance, is subjected to a process of 
evaporation, artificial beat of suitable température being employed to 
extract the moisture, and then the product is ground and "sifted so as 
to pass through 80-mesh seed." It is necessary to control thé température 
or degree of beat so as to préserve the varions alkaloids in the opium, 
and usually it requires two or three days to complète the process. There 
is no dispute over the proposition that an intending buyer of crude 
opium would probably not be satisfied with a delivery to him of pow- 
dered opium by the seller. Nevertheless, I agrée with the Board of 
General Appraisers that in merely drying and grinding the opium it did 
;iot become a drug, within paragrapb 30. 

Evidence on the part of the government in this court by witnesses 
whose competency is not questioned, in contradiction of the expert wit- 
nesses of the importers, tended to show that for many years past opium 
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has been importée! into the United States in the form of a natural gum, 
or in a dried condition ; the moisture having previously been extracted. 
The testimony as to whether in trade and commerce such merchandise is 
distinctively known as powdered opium is conflicting. Mr. Mercereau, 
a witness for the United States, who for many years was connected with 
a large wholesale drug and chemist establishment, testified that the 
dried opium is a trifle différent from Exhibit A (lump opium), in évi- 
dence, and in commercial usage he would regard Exhibit 1 (powdered 
opium) as crude and unmanufactured. He says that opium is ordina- 
rily sold simply by its denominative term. There was other évidence to 
a similar effect. It is true, as claimed by the importers, that the varions 
constituents of opium are useful in the préparation of médicinal com- 
pounds ; but in view of the fact that the merchandise is specifically pro- 
vided for in the existing act and according to the évidence of the gov- 
erninent is usually sold by its distinctive name, the preliminary process 
of drying and grinding did not operate to couvert its original character. 
As said by Judge Townsend in Roessler & Hasslacher Chem. Co. v, 
United States (C. C.) 94 Fed. 823: 

"It is not 'erude' in the eommon or dictionary sensé o£ an article not manu- 
factured, but it is 'crude' in tlie sensé of an article not reflned. * * * Inas- 
much as ail of said articles or substances liave necessarily undergone some pre- 
liminary process of manufacture, and are considered crude only by referring to 
ttie purposes for whicli tiiey are to be uaed, I think that this article may be 
'crude' under the tarife désignation, although it is the resuit of a manufacture." 

The language quoted aptly applies, although in the case from which 
the quotation is taken the manufactured article was considered by the 
court as a by-product. 

The décision of the Board of General Appraisers is affirmed. 



HILLS BROS. CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 22, 1905. On Kehearîng, Jan- 

uary 6, 1906.) 

No. 3,870. 

OusTOMS DuTiES — Measueement — Dtjtiabu; Weight of Onions— "BUSHEr»" 
Under Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 249, 30 Stat 
190 [U. S. Comp. St. 1901, p. 1650], providing a spécifie rate of duty 
"per bushel" on onions, held, that duty was correetly based on the long 
established practice of customs authorities to regard 57 pounds as a 
busHel, in default of évidence justifying a différent basis of measurement. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,888 (T. D. 25,941), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collecter of customs at the port of New York on merchandise im- 
ported under the tariiï act of 1897. 

Curie, Smith ,& Maxwell (W. Wickhara Smith, of counsel), for 
importers. 
Henry A. Wise, Asst. U. S. Atty. 
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PLATT, District Judge. This controversy is over Spanish onions, 
which are assessed under'Act July 24, 1897, c. 11, § 1, Schedule G,. 
par. 249, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1650]: "unions, 
40 cents per bushel." 

It has long been the practice of the customs authorities to con- 
sider that 57 pounds of onions constitute a bushel, and they were as- 
sessed on that basis. The importers object to this, and claim to hâve 
shown by their testimony before the board, which was repeated to 
some extent before the court, that, as a fact, the onions of the in- 
voice weigh rather more than 60 pounds to the bushel, but are courte- 
ously willing to permit the assessment to proceed on the basis of an 
even 60 pounds to the bushel. The way they get at it is this: They 
take a standard Winchester bushel measure, and, after filling it with 
onions in such a way as they consider fair, weigh the contents, and 
argue that they thus establish an average weight for ail the bushels 
of the invoice. 

It is agreed that the bushel measure used is of exactly the right 
size, bût the whole trouble arises over what shall be considered 
a fair way of filling the measure. And when it is considered, as 
found by actual test during the hearing of the court, that two onions 
taken at random from a single bushel weigh about a pound, it is 
easy to see how difficult it is to arrive at an exactly fair way of get- 
ting at what the exact weight ought to be. There was so much un- 
certainty about the matter before the board, which still exists after 
the testimony in court, that it would seem that the board was quite 
right in holding that the duty was properly assessed upon the long 
established basis of 57 pounds to the bushel. 

The décision of the board is affirmed. 

On Rehearing. 

This case was decided in December last and an opinion filed at the 
time. Référence was therein made to an object lesson presented 
in court, which was said to be a reproduction of one made before the 
board. The sample onions then used are no longer available, At 
the request of counsel for the importers, I will therefore amplify my 
former opinion, with a detailed statement of what actually took 
place in court. A métal measure was used which held, \vhen even 
full, a standard Winchester bushel. A sample of.the imported mer- 
chandise, consisting of Spanish onions, some weighing a half pound 
each, and many perhaps a little less, were taken from a crate in which 
they had been kept. A keeper began to put them in the measure one 
by one, but, after so placing less than enough onions to cover the 
bottom of the measure, he tipped up the crate, at the suggestion of the 
assistant district attorney, and the onions poured in until the measure 
was so full that they began to roll oflf upon the floor of the court 
room. The measure then stood before us filled with the onions to 
an irregular height, not less at any point than several inches above 
its top. 

I hâve stated the facts. Now let me add, on my own accôunt, that 
it was évident that, as the measure should be filled from time to time 
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with like onions, the excess height above its top could easily vary 
by accident to a considérable degree, and when with that likelihood 
is coupled the fact that a single onion of the sample lot weighed at 
least half a pound, and the further fact that importations of onions 
must differ in size, the entire situation seemed to ofïer no valid leason 
why the long established rule of the customs authorities that 57 pounds 
weight shall be considered a bushel of onions was not the fairest 
course to take in the matter. 

Let the foregoing be considered as amending the opinion already 
on file. 



THE SEEPAHRER. 

(District Court, E. D. New Yorli. November 21, 1905.) 

Maritime Lien — Repaibs — Agbeement of Thied PEnsoN to Pay Cost. 

The fact that the owner of a vessel by which another was injured 
undertook to pay for the latter's repair, and that upon that understand- 
ing she was talsen by her master to a repairer who did the worlî, does not 
raise an inference that it was done on the Personal crédit of such person, 
who had no connection with the vessel, and in the absence of an agree- 
ment to that effect the vessel is subject to a maritime lien for the cost 
of the repairs. 

[Ed. Note.— For cases in point, see vol. 34, Cent Dig. ilaritime Liens 
I 48.] 

In Admiralty. 

Avery F. Cushman, for libelanL 
John F. Foley, for claimant. 

THOMAS, District Judge. In this case, Nickerson admitted his 
liability on account of injury done to the bark by his vessel, and un- 
doubtedly ail the parties understood that Nickerson undertook, as 
between him and the ship, to pay for repairing the bark. The captain 
on his part evidently intended that the repairs should be so thorough 
that the ship would be in as good condition as before she was in- 
jured. Therefore both Nickerson and the captain had occasion to 
talk about the repairs, and to be présent at the time of the repairs, 
and give directions concerning the same. Nickerson was especially 
interested to see that it was done with economy, and the captain's aim 
was that it should be done thoroughly. It is very readily understood 
that Nickerson might assume that he was contracting with the Ross 
Iron Works for the payment for the repairs, and that the captain 
may hâve assumed not only that Nickerson was making such contract, 
but also, that primarily he was to pay the same. But it is not to be 
inferred from this that the Ross Iron Works made the repairs on the 
crédit of Nickerson. He was to it a total stranger. He was a man 
of relatively small responsibility, not known generally to the trade, 
and although perfectly well intentioned, and presumptively able to pay, 
it is difficult to believe, without full proof, that on his unknown crédit 
the Ross Iron Works made repairs to the ship of another. Even 
it the captain of the vessel or his agents did not make an agreement to 
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pay for the work, they did appoint the ship to the libelant for repairs ; 
and even if Nickerson prom,ispd to pay for it, and the libdant under- 
stood that he was to pay for, it, the inference is not to be drawn that 
the work was done on his crédit, rather than on the crédit of the ship. 
It is quite évident how the confusion arose, and how each party niay 
honestly believe that the position taken by him, and the évidence 
given by him, is not only. cQrrect, but demands the légal inference 
claimed. But it is thought, that however the parties regarded the 
matter as between themselves, the ship was subjected to a maritime 
lien. The évidence is certainly ample, that when objection was made 
to taking out the plate, the captain assured payment therefor. Cer- 
tainly the master of the vessel did order other repairs, alleged to be 
$33.20. 

Pursuant to thèse views, the libelant should hâve a decree for $33.20, 
subject to correction, also a reasonable sum for taking out the plate 
and replacing it. It appeârs that the libelant's effort to straighten 
the plate without removing it was a failure, for which the ship is not 
liable. The libelant practically guarantied to do the work in place, 
a;id therefore the successful completion of the job was at the risk 
of the libelant. 



LOEB & SCHOENFBLD v. UNITED STATES. 

(Circuit Court, S. D. New Yorlî. Deeember 22, 1905.) 

No. 3,341. 

1. CUSTOMS DUTIES — CLASSIFICATION EMBHOIDERT CoTTONS. 

Ttiread or yarn used ehiefly for maclilne embroidering held to be wlth- 
in the provision for "embroidery cottons," in paragraph 303, Schedule I, § 
1, Tariff Act July 24, 1897, c. 11, 30 Stat 1T5 [U. S. Comp. St 1901, p. 
1656.] 

2. Same — Evidence— CoMMEKClAi. Désignation. 

Held that testimôriy that thread used In machine embroidering 
was not "embroldery cottons" was insufflcient, where it appeared that 
the witnesses had never seen the thread or yarn used in machine em- 
broidery, and had no familiarity with the article In question. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question afïirmed the assessment of duty by the col- 
lector of customs at the port of New York. 

Curie, Smith & Maxwell (W. Wickham Smith, o£ counsel), for 
the importers. 

Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. This case présents only one question, 
and that is whether the merchandise was properly classified by the 
collector as "embroidery cotton," under Act July 24, 1897, c. 11, 
§ 1, Schedule I, par. 303, 30 Stat. 175 [U. S. Comp. St. 1901, p. 
1656] or whether it should hâve been placed, as the importers con- 
tend, under paragraph 303 (30 Stat. 175 [U. S. Comp. St. 1901, p. 
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1655]) as cotton thread or carded yarn. The collector's assessment 
vvas undoubtedly right upon the facts which appeared before him, 
and, of course, should be sustained unless the importers presented 
testimony enough before the board, or since the board's décision 
before the court, to take the merchandise out of the classification 
adopted. 

The importers attempted to show before the board through tes- 
timony of experts that the merchandise in question was, prior to the 
enactment of the présent tarifï act, not an article commercially known 
as "embroidery cotton." The main difficulty with the testimony îs 
fhat the witnesses had gained their information about embroidery 
cotton by buying and selling it in the department stores and else- 
where. It is therefore quite natural that they should never hâve 
seen or hâve known anything about cotton thread or yarn used for 
machine embroidery, and their évidence really shows that they had 
no familiarity with the article in question. The same thought ap- 
plies when we look at the testimony taken in the Circuit Court. 

It is very plain that the chief use to which this merchandise was 
put was that of embroidery cotton in connection with machines. 
The case would therefore seem to be controlled by Magone v. Wied- 
erer, 159 U. S. 555, 16 Sup. Ct. 122, 40 h. Ed. 258, as stated by 
the Board of General Appraisers ; and I cannot find that the tes- 
timony taken in this court serves to change the situation. 



GINTT V. NEW HAVEN IRON & STEEL CO. 

(Circuit Court, D. Connecticut February 16, 1906.) 

No. 573. 

Pij;adings — Complaint — Motions. 

A plaintiff is entitled to state his case In hîs own way, and motions 
to expunge or to require fuller and more particular statements under 
the Connecticut practice act cannot be used to require hlm to state it 
otherwise, provlded he avoids tlie prohibitions which the act and the 
rules thereunder hâve laid down. 

At Law. On defendant's motion to strike out and also to amend 
complaint. 

Fitzgerald & Walsh, for plaintifï. 
Chase & Woodrufï, for défendant. 

PLATT, District Judge. When allégations are îrrelevant, îmma- 
terial, prolix, or redundant, they may be expunged on motion "when 
the defect is plain, not otherwise." When the pleadings do not fuUy 
disclose the ground of claim, "fuller and more particular statements" 
may be incorporated therein, on motion. Such motions appeal, of 
course, entirely to the discretionary power of the court. It was cer- 
tainly not intended that they should be used for the purpose of so 
altering, emasculating, and revising a complaint that it might there- 
after be unable to withstand the searchlight of a demurrer. The 
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plaintîff is always entitled to state hîs ca3e in his own way, and 
neither défendant nor court can point ont that way for him, pro- 
vided lie avoids the proliibitions which the practice act and the rules 
thereunder hâve laid down. Premising this much, my décision fol- 
lows : 

Let the plaintifif strike ont in paragraph 2 of his complaint the 
ivords "and is a youth," because their présence cannot affect the 
cause of action, and their only use would be to serve as an argument, 
which, when the complaint shall be read to the jury, might inflame 
their passions and préjudices, With that change, and the one made at 
the hearing, viz., striking out "said likelihood" in the sixth paragraph, 
and inserting in lieu thereof the word "possibility," let the complaint 
stand. 



SOUTHERN CASH REGISTER CO. v. MONTGOMERT. 

(Circuit Court, N. D. Georgia, W. D. Jauuary 31, 1906.) 

No. 69. 

REMoyAt OF Causes — ^Amount in Contkovebst — Constbuction of Déclara- 
tion. 

A fleclaration containing two counts, each claiming damages in the 
sum of $1,900, and which allèges that the acts of défendant complained 
of hâve caused damage to plalntlfP in its présent and accrued sales in the 
sum of $1,900, and also In its future sales and business in a like sum, 
authorizes a recovery of $3,800, and the amount involved is suffioient to 
render the cause removable, where the other jurisdietional facts appear. 
[Ed. Note. — Jurisdiction of fédéral courts as determined by the amount 
in controverSy, see notes to Auer v. Lombard, 19 0. C. A. 75; ïennent- 
Stribllng Shoe Co. v. Roper, 36 C. C. A. 459.] 

On Motion to Remand to State Court. 

Crawford & Ricketson, for plaintiff. 

Felder & Rountree and E. D. Thomas, for défendant. 

NEWMAN, District Judgè. The question râised on the motion to 
remand in this case is that of the jurisdietional amount. It is a suit 
by the Southern Cash Register Company, which sells the Hallwood 
Cash Register, a^inst Hugh Montgomery, as the agent and représenta- 
tive of the National Cash Register Company. The déclaration has two 
counts, and possibly it may be said to hâve three, each claiming $1,900 
by way of damages for interférence in différent ways with its business. 
Vhe pétition for removal sets out the amount in controversy is $3,800, 
and this is true, independently of anything else contained in the déclara- 
tion, by paragraph 7. This paragraph, which concludes the pétition, ex- 
cept the prayer for process, is as f ollows : 

"Petitioners show that by and because of the aforesaid willful, maliclous, 
illégal, fraudulent, and false statements, acts, conduct, and dolngs of said 
défendant, petitioners were injured and damaged in their présent and ac- 
crued sales and business in the sum of $1,900, and that for said causes and in 
like manner said petitioners were and are Injured and damaged In their 
future sales, character, réputation, and business in the aforesaid sum of 
$1,900." 
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It seems from this that plaintiff would hâve the right to recorer, 
if it has any right to recover at ail, $1,900 for injury to its business 
up to the time of bringing its suit, and $1,900 injury and damage 
thereafter, making the total sum $3,800. Certainly this is claimed 
in the déclaration. 

It appears to me that the necessary jurisdictional amount is in- 
volved in this case, and the motion to remand on the ground that 
it is not 80 involved will be denied. 



BROWN V. PEGRAM et al. 

(Circuit Court, E. D. Pennsylvania. February 21, 1906.) 

No. 19. 

OouBTS — Fedeeal Courts — Peocess — Substituted Service. 

A suit by a receiver to adjust equities existing between himself as 
such receiver and nonresident défendants in whose behalf in part an- 
other défendant lias obtained a judgment in his own name which he is 
seeliing to entoree against a fund in tbe receiver's hands is one to re- 
move an "incumbrance or lien or cloud upon the title to * * * prop- 
erty withln the district" within the meaning of section 8 of the fédéral 
judiciary act of March 3, 1875, 18 Stat. 472, c. 137 [U. S. Comp. St. 1901, 
p. 513], and in vfhich substituted service may be made on the nonresi- 
dent défendants, as therein provided. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dlg. Courts, § 917.] 

In Equity. On rule to dismiss bill. 

Burr, Brown & Lloyd, for complainant. 
H. Gordon McCouch, for défendant Pegram. 

HOLLAND, District Judge. Arthur K. Brown is a receiver of 
this court, and has a fund of $40,000 within the jurisdiction for dis- 
tribution among the creditors of the American Alkali Company. 
Thomas Pegram has secured a judgment for $52,887.45 against the 
receiver in this district, part of which, the bill allèges, he holds in 
trust for other parties, against which other parties the receiver has a 
claim of set-ofï. The bill filed by the receiver in this district is, 
among other things, for the purpose of ascertaining what portion of 
this judgment belongs to thèse other parties against whom he holds 
this claim of set-ofif, for the purpose of preventing them from collect- 
ing their share of this judgment through Pegram, in whose name it 
now stands of record. Thèse parties, for whom Thomas Pegram 
holds part of this judgment as trustée, are résidents of Great Britain, 
and extraterritorial service was had upon them, by order of this 
court, under the eighth section of the act of March 3, 1875 (18 
Stat. 473, c. 137 [U. S. Comp. St. 1901, p. 513]). Whereupon Thomas 
Pegram presented a pétition, upon which a rule was granted on the 
plaintiff in the bill to show cause why the bill should not be dis- 
missed, because (a) the receiver is not hère attempting to enforce an 
équitable lien upon or a daim to property within this district; (b) 
the receiver is not hère attempting to remove any incumbrance, or 
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lien, or cloud upon the title to property within tliîs district; (8) 
there is no fund before this court for distribution ;; (3) this défendant 
bas not any lien upon and could not attach or leyy any hioneys in the 
hands of the receiver appointed by this court; (4) and for other good 
and sufficient grounds apparent from the face of the record herein. 
It is true the receiver is not attempting to enforce an équitable 
lien upon or a claim to property within this district, but he is attempt- 
ing to obtain a decree which will prevent Thomas Pegram from en- 
forcing a claim to property within this district, which he should 
not be permitted to receive, and we are not inclined to believe that 
Congress used the words "incumbrance or lien or cloud upon the 
title to property within the district" in such a technical and restrict- 
ed sensé as contended for by counsel for the rule. 

The case is clearly within the meaning of the act of Congress, as 
it is a proceeding to adjust the equities existing between the re- 
ceiver and the parties for whom Thomas Pegram holds a larger part 
of this judgment, which is a lien upon the fund in the hands of the 
receiver in the sensé that it is an established claim entitled to partici- 
pate in a distribution among creditors. 

Rule to dismiss is overruled. 



FRANK V. UNITED STATES. 

(Circuit Court, S. D. New Yorls. January 10, 1906.) 

No. 3,754. 

CusTOMS DuTiEs — CLASsincATioH — Eemanit — Mantjfactitres of Silk. 

So-called remanit, in tlie form of ropes, bralds, and mats, which bas been 
manufactured from sillî produçed by carbonizing rags eontaining sills, held 
to be a manufacture of silk, within the meaaing of Tarlff Act JUly 24, 1897, 
c. 11, i 1, par. 391, Scheduie L, 30 St 187 [U. S. Comp. St 1901, p. 1670]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below (G. A. 5,854, T. D. 25,779) the Board of Gen- 
eral Appraisers affirmed the assessmenf of duty by the collector of cus- 
toms at the port of New York on an importation by Emil Frank, which 
was classified under paragraph 391, Scliedule L, § 1, c. 11, Tarifï Act 
July 24, 1897, 30 St. 187 [U. S. Comp. St. 1901, p. 1670]. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The importation is classified by the col- 
lector as a manufacture of silk not specially provided for, and was as- 
sessed for duty by the collector at 50 per cent, ad valorem under the ex- 
isting tariff act. According to the appraiser, the merchandise consists 
of "packing for machinery, made of silk, and of silk and métal, silk 
chief value." The protestant claims that the merchandise is silk waste, 
and exempt from dtity under section 2, Free List, par. 661, 30 Stat. 201 
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[U. s. Comp. St. 1901, p. 1688] or dutiable under section 6 of the tariff 
act of July 24, 1897 (30 Stat. 205, c. 11 [U. S. Comp. St. 1901, p. 
1693]), at 10 per cent, ad valorem, or that said marchandise was partly 
manufactured, and therefore dutiable at 20 per cent, ad valorem under 
said section 6 of the existing tarifl: act. The évidence, however, does 
not support the claim. The marchandise, which is called "remanit," is 
a nonconductor of heat, and generally used as a wrapping or covering 
for steam pipes and boilers. The proofs show, as stated in the décision 
of the Board, that "remanit" is made — 

"From silk rags, some of which may contaln an admixture of cotton and wool ; 
the rags being placed in a large drum which is charged with various acids, tlie 
purpose being to destroy the cotton and wool by the proeess known as carboiii- 
Kation. The carbonized silk thus obtained Is bound together with métal 
threads, and made in the form of ropes about 1^4 inches thick, or braids about 
% of an inch thick, or into mats, as may be desired." 

It may be remarked in passing that many ways hâve been devised to 
utilize ail waste products, and différent methods hâve been devised by 
modem industries to turn things hitherto regarded as valueless into arti- 
cles of great usefulness ; but the évidence hère indicates, as found by the 
Board, that the merchandise is not silk waste, and to produce it the ar- 
ticle chiefly used is composed of silk. 

The décision of the Board of General Appraisers is right, and it is 
therefore affirmed. 



UNTÏED STATES v. BRACI3 et al. 

(District Ctourt, N. D. Californla. January 17, 1906.) 

No. 4,352. 

INDICTMENT — DEMUEBER DEFENSE OF LIMITATION. 

A défendant indicted for an offense against the United States, not capi- 
tal, cannot avail himself of the défense of the three-year liuiitatiou eon- 
tained in Rev. St. § 1044 [U. S. Comp. St. 1901, p. 725), by demurrer, 
where the indictment does not show on its face that défendant is not with- 
In the exception of persoris fleeing from justice created by section lOi."! 
[U. S. Comp. St. 1901, p. 726]. In such case, the proper practice is for 
défendant to file a spécial plea in the nature of a plea in abatement, or 
to avail himself of the défense by évidence under the gênerai issue. 

On Demurrer to Indictment. 

A. P. Black, Asst. U. S. Atty. 

J. H. G. Weaver and W. F. Clyborne, for défendant. 

DE HAVEN, District Judge. The défendants demur to the in- 
dictment upon the grounds, first, that the matters therein charged 
do not constitute any offense against the laws of the United States ; 
and, second, that the alleged public offense is barred by the provisions 
of section 1044 of the Revised Statutes [U. S. Comp. St. 1901, p. 725]. 

1. The indictment sufficiently charges the défendants with the crime 
of conspiracy to defraud the United States of the title to certain public 
lands therein described. 

2. Section 1044 of the Revised Statutes provides : 
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"No person fihail be prosecuted, trled, or punlshed for any offense, not cap- 
ital. • • * unless the indlctment Is found. or the infonnatlon Instltuted 
within three ycars next after such offense shall hâve been conunlttca" 

It is further provided by section 1045 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 726], that the provisions of the precéding section 
1044, shall not extend to any person fleeing from justice. The indict- 
raent ûnder considération hère does not show upon its face that the 
défendants are not within the exception created by this last section. 
This being se, the défendants cannot, by demurrer, avail themselves 
of the objection that the offense charged in the indictment is barred 
by the statuté of limitations. United States v. Cook, 17 Wall. 168, 
31 L. Ed. 538. The court in that case said: 

"Accused persons may avail themselves of the statute of limitations by 
spécial plea or by évidence undor the gênerai issue, but courts of justice, 
if the statute contains exceptions, will not quash an indictment because it 
appears upon its face that it was not found within the perlod preserlbed in 
the limitation, as such a proceeding wouid deprive the prosecutor of the right 
to reply or give évidence, as the case may be, that the défendant fled from 
justice and was within the exception." 

From this it would seem that when a défendant is arraigned upon 
an indictment in form like that now before the court, and he wishes 
to avail himself of the limitation prescribed by section 1044 of the 
Revised Statutes, the proper practice is for him to interpose a spécial 
plea in the nature of a plea in abatenlent, or the question may be 
presented by évidence given under the plea of not guilty. 

The demurrer is overruled. 
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WILSON et al. v. CHICAGO LUMBER & TIMBER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit February 26, 1906.) 

No. 2,145. 

1. Appeal and Eeror — DiSMissAL — Infoemality in Production of Exhibits. 

Where, at the argument and submission of a case in the appellate court 
exhibits used in the trial court are referred to and treated by both 
parties as properly before the court, any informality in the manner in 
which they were brought into court is waived, and Is not ground for dis- 
missal of the writ of error. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, § 3133.] 

2. BOUNDABIES CONFLICTING ELEMENTS CONTROL — REFERENCE TO MAP. 

In a deed to a tract of land in the townsite of Denver, Colo., executed 
in 1872 by the probate judge, who held the title of the townsite in trust 
for the occupants, under acts of Congress, to be conveyed to those entitled 
thereto under régulations prescribed by tlie Législature of the territory, 
the boundaries given were as follows : "Beginning at a point on the 
west line of F street in the East division of the city of Denver, in said 
county and territory 106 feet northerly from the Northwest corner of 
F Street and Williams street ; thence on the west line of F street 144 
feet; thence at right angles with F street vvesterly to the east line of 
the old bed of the South Platte river, as the same is marked and deflned 
on the map of said city as per survey of F. J. Ebert; thence southerly 
along the east line of the old bed of the South Platte river 62 feet; 
thence in a direct line southerly and parallel with F street to a point 106 
feet northerly from Williams street and 125 feet westerly from the west- 
erly Une of F street ; thence at right angles and in a direct Une easterly 
125 feét to F street, the place of beginning." At this time, as well as 
when the map referred to was made, the Unes of the old river bed had 
been obllterated by floods and could not be located on the ground with 
certainty, but they were shown on the Ebert map, which was drawn to 
a stated seale and was of record, and according to such map the east 
line was some 350 feet west of F street. Other deeds under which dé- 
fendants claimed, made about the same time, conveyed adjoining tracts 
and the river bed itself, and ail referred to said map as showing its loca- 
tion. Plaintiffs claimed under the deed set ont. HelA, that the map 
must be regarded as an artificial monument adopted by the parties to the 
original conveyances as a final and conclusive référence for the location 
of the east line of the old river bed, and in the deed set ont controlled 
the call for the distance of 125 feet for the last course, which must be 
rejeeted as an error. 

8. Same — Construction. 

Where in a deed a recorded map Is referred to as monument flxing 
a boundary, the addition of the words "as per survey of" a person 
named must be construed only as intended to identify the map, and they 
do not render the map impeachable by the field notes of the survey. 

4. Public Lands — ^Townsite Bntby — Probate Judge — Judgment — Validitï 
AND Effect— Depabtube Fbom Pleading. 

Where a probate judge, in whom title to a townsite was vested by law 
In trust for the benefit of the several occupants of the land, was anthor- 
ized by statute to détermine summarily, on a pétition flled before him, 
the right of any occupant to land claimed by him and to exécute a con- 
veyance therefor, his décision to be final and conclusive, uniess a re- 
hearing was obtained, the validity and effect of a décision and convey- 
ance made by him thereunder are not afCected by the fact that the exteut 
or boundaries of the tract conveyed are not the same as those claimed 
in the pétition, whether the quantity be more or less. 

143 F.— 45 
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In Error to the Circuit Court of the United States for the District 
of Colorado. ■ : ;: 
For opinion below,' see 139 Fed. 636. 

This was an action in ejectment brougtit by Wilson and others, as plain- 
tiffs, against the Colorado & Southern Eailway Company and its lessee, the 
Chicago Lumber & Timber Company, to recover possession of a certain tract 
of land in the city Of Ùenver, the eastern boundary Une of which Is 150 feet 
west from and parallel with F or Flfteenth street, extending thence with a 
uniform width of 173 feet westerly to the east line of the old bed of the 
South Platte river, as marked and deflned on the map of the city of Denver, 
as per survey of F. J. Ebert. 

By an act of Congress approved May 23, 1844, c. 17, 5 Stat. 657, a? ex- 
tended by an act approved May 28, 1864 (c. 99, 13 Stat. 94), the légal title 
of section 33 and the west half of section 34 in township 3, range 68 west, 
was vested in the probate judge of Arapahoe county "In trust for the several 
use and benefit of the rightful occupants of said land and the bona flde own- 
ers of the improvements thereon according to their rightful interests." He 
was to be govemed in the disposai of the same by rules and régulations to 
be laid down by the législative authority of the state, then territory, of Col- 
orado. 

By the provisions of section 3 of ^he Act of February 8, 1872 (Laws Colo. 
1872, p. 192), any person claiming a bénéficiai interest in the land was re- 
quired to file his pétition In writlng before the judge, setting forth facts dis- 
closing his interest in the land claimed by him. Whereupon it became the 
duty of the judge to set the pétition down for hearlng, and upon such hear- 
ing, if the resuit proved favorable to tho' petitiouer, to exécute and deliver 
a deed eonveying to him the fee simple title to such land. The resuit of the 
hearlng is made conclusive upon the city of Denver and ail parties. 

Polinah Truax claimed a certain portion of this land, and on September 7, 
1872, flled her pétition with the judge to procure a deed thereto. She claimed 
land described as foUows: "Beginning at a point 65 feet from the northwest 
corner of F and Williams street ; thence along the west side of F street to 
Bassett street 185 feet; thence westerly at right angles with F street 125 
feet ; thence southerly on a line parallel with F street 185 feet ; thence easterly 
125 feet to the place of beginning." Her pétition was heard on the évidence 
adduced, and on September 17, 1872, an order was made reciting the filing 
of the pétition, the hearlng thereon, the finding that she had acquired an 
interest In a portion of the land described in her pétition, and adjudging that 
she reçoive a deed therefor. The land described in the order Is as follows : 
"Beginning at a point on the west line bf F street in the East division of 
the city of Denver, In said county and territory, 106 feet northerly from the 
northwest corner of F street and Williams street; thence on the west Une 
of F street 144 feet; thence at right angles with F street westerly to the 
east line of the old bed of the South Platte river as the same Is marked and 
defined on the map of said city as per survey of P. J. Ebert; thence south- 
erly along the east line of the old bed of the South Platte river 62 feet: 
thence in a direct line southerly and parallel with F street to a point 106 feet 
northerly from Williams street and 125 feet westerly from the westerly line 
of F street; thence at right angles and in a direct line easterly 125 feet to 
F street, the place of beginning." 

A deed was duly executed bearing date September 17, 1872, eonveying the 
land as last described, to her. 

On January 3, 1873, the probate judge, acting by the same authority, eon- 
veyed to James Tynon the following described land: "Commenclng at a 
point on the westerly line of F street 100 feet northerly from the northwest 
corner of F and Williams streets; thence westerly to the old bed [referring 
hère to a fornjer description where the old bed is described as 'the old bed 
of the South Platte river according to the map and survey of said city by 
F. J. Ebert'] of the South 'Platte river ; thence northerly down the east line 
of the old bed of the South Platte river to a point where a line drawn west- 
erly from a point on the westerly line of F street 187 feet northerly from 
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the northwest corner of F and Willianis streets, would întersect the said 
oast line of the old bed of the South Platte river; thence in a direct line 
houtherly 87 feet to a point 106 feet northerly from Williams street and 125 
feet westerly from F street; thence at right angles to said last line 125 feet 
easterly to F street ; thence 6 feet southerly to the place of beglnning. Also 
that pièce of land described as follows, to wit : Commencing at a point on F 
street 250 feet northerly from the northwest corner of F and Williams streets ; 
thence westerly to east line of the old bed of the South Platte river ; thence 
northerly down the east line of the old bed of the South Platte river 23 feet ; 
thence at right angles easterly to F street; thence 23 feet southerly to the 
place of beginning." 

Tynon, by deed dated January 8, 1873, conveyed the same to Polinah Truax. 

The three parcels of land, above described, by mesne conveyances after- 
ward became vested in Robert Potter. He died, leavlng flve children. Three 
of his children, who are the plaintiffs, acquired the right and title of the 
other two. 

Défendants deny plaintiffs' title and right of possession, set up title in 
themselves and plead the statute of limitation. Tbey rely for title upon two 
deeds ; one from James Tynon to John P. Heisler, dated July 10, 1882, where- 
by, as a part of a larger tract, Tynon conveyed to Heisler the western por- 
tions of the two tracts acquired by him from the probate judge, being ail 
thereof west of a line drawn 150 feet west of and parallel with F street, ex- 
tending back to the east line of the old bed of the South Platte river ; the 
other from the probate judge to James McNasser, dated October 23, 1872, 
conveylng the following described lands: "The whole of the old bed of the 
South Platte river as the same is marked and defined on the map of the 
said City of Denver as per survey of F. J. Ebert, and lying and being in 
said City of Denver," etc. 

The record shows that by mesne conveyances the rights so acquired by Heis- 
ler and McNasser were vested in the défendant the Colorado & Southern 
Eaihvay Company. The case was tried without a jury, and a gênerai find- 
ing niade In favor of the défendants. The case is brought hère by plaintiffs 
to correct alleged errors committed by the trial court in admission of évi- 
dence and in rendering judgment for défendants without substantial évidence 
to support it. 

R. H. Gilmore (John D. Fleming, on the brief), for plaintiffs in 
error. 

E. E. Whitted (Tyson S. Dines and O. L. Dines, on the brief), for 
défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

After the argument and submission of this cause on the merits, de- 
fendants in error filed a motion to dismiss the writ of error for the 
reason that certain maps and exhibits used at the trial were not in- 
corporated in the record. We find, on examining the record, briefs of 
counsel, and exhibits filed with this motion, that some of the large 
and cumbersome original maps and exhibits, the absence of which 
furnished the occasion for the présent motion, were, by an order of 
the trial court made by consent of both parties, sent to this court for 
use in the argument, without incorporation in the bill of exceptions. 
For reasons u-nnecessary now to state they failed to arrive until after 
the oral argument, but hâve since arrived and hâve been sufficiently 
examined and considered. Copies of other exhibits were presented to 
the court in the argument and briefs by both parties, and no objection 
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was made to the use or considération of such copies. The argument 
and submission proceeded as if ail exhibits were properly before us. 
We think, by the course of procédure, that counsel for both parties 
waived ail objections to the informai way in which thèse exhibits 
were called to our attention. It would be manifestly unfair to sus- 
tain this motion. Such action would necessarily deprive plaintifïs in 
error of the opportunity which they would hâve had, if the motion had 
been seasonably made, to secure, by certiorari or otherwise, the per- 
fection of the record. Moreover, we are satisfied that the record, as 
it is, and the exhibits which counsel on both sides hâve treated as 
properly before us, enable us to pass upon ail the questions presented 
for our considération. The motion to dismiss will therefore be denied. 

A considération of the force and eflfect of the "Ebert map," re- 
ferred to in the descriptions of the several deeds, will first be had, 
because the solution of many questions raised by the assignment of 
errors dépends upon their détermination. That map purports to be 
the resuit of a survey made by F. J. Ebert, of section 33 and west 
half of section 34, which was the land committed in trust to the pro- 
bate judge by the act of May 38, 1864, supra. The original map was 
filed in the recorder's office of Arapahoe county; May 29, 1865, and 
copies thereof were incorporated in the plat books of the office. A 
blue print taken from an accurate tracing of the original map, which 
has been used for the purposes cl this hearing, discloses the platting 
of the land into streets, alleys, lots, and blocks, with a distinct loca- 
tion and delineation of the course of the old bed of the South Platte 
river on the map itself. This appears to indicate a gênerai northern 
and southern course for the river and that it ran past the lot in dispute 
on the westward. The width of avenues and lots shown on the map is 
generally specified thereon, but the distance of the "old bed," Cherry 
creek and South Platte river, from avenues or lots is. not stated. The 
scale of the map, 250 feet to the inch, is stated on its face, and this, by 
practical tests made in the measurement of distances marked on the 
map, is found to be substantially accurate and reliable. The map there- 
fore was doubtless intended to, and does, disclose not only the location 
of the old bed, but its accurate relationship to the land in its vicinity. 

It is apparent from the évidence that the true location of the "old 
bed" in 1872 was a matter resting in much doubt. Some of défend- 
ants' witnesses locate it from 120 to 150 feet west of F street. This 
would fix the western boundary of the Truax lot some 200 feet east 
of the east line of the old bed as it appears to be marked on the map. 
It is said that the field notes of the Ebert survey located it generally 
east of F street, making it cross Williams street and F street within 
20 or 30 feet respectively from the corner of those streets, and to run, 
thence in a northeasterly direction past the lot in controversy, alto- 
gether on the east thereof. 

The learned trial judge, who speaks not only in the light of the 
proof , but from a long personal acquaintance with that locality, says : 

"When the Ebert map was made In 1865, the Une of this chanuel was not 
visible at the point In dispute. It had been obliterated by the flood which took 
place In Cherry creek and in Plum creek In the month of May, 1864, so that 
Ûie actual location of the cliannel and the east line of the old bed of the 
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South Platte river in the year 1865 must hâve been difflcult, If not imprac- 
ticable to loeate." 

From thèse facts the desirability of some fixed and permanent lo- 
cation of the old bed as it originally existed is apparent. A map was 
made, lodged, and filed in the office devoted to preserving records 
of land titles. This map definitely pointed out the old bed by name, 
and furnished data on its face, in the adopted scale of 350 feet to the 
inch, for determining its width, distance from and relationship to 
streets, alleys, and lots platted on the map. 

The probate judge heard the pétition of Polinah Truax, avvarded 
the judgment. and made the deed in the light of the foregoing facts. 

He knew of the Ebert map and made use of it in describing the lands 
awarded to her. Both in the judgment and deed he limits the run- 
ning of the second or westerly course by "the east line of the old bed 
of the South Platte river, not as it exists on the face of the earth, 
but as the same "'i? marlced and defined on the map of the city as per 
survey of F. J. Ebert." The third and southerly course is "along 
rhe east line of the old bed of the South Platte river 62 feet." This, 
from its context, obviously refers to the same east line as was re- 
ferred to in the second course, namely, as "marked and defined" on 
the Ebert map. 

The next or fourth course is "in a direct line southerly to a point 
106 feet northerly from the north line of Williams street; thence 
(with an omission of a call presently to be noticed) at right angles 
to the said last line (vi^ith another omission hère) to the west line 
of F street, the place of beginning." 

Without now heeding the omissions referred to, little doubt, if any, 
could be entertained concerning what the probate judge intended to 
convey. A complète and harmonious description would seem to hâve 
been made. 

The omitted calls loeate the point mentioned as 106 feet north of 
Williams street to be "125 feet west of F street," and also state, what 
necessarily foUows, that the distance from this point to F street is 
125 feet. Thèse omitted calls, it is obseryed, deal only with the dis- 
tance of the last course, to the place of beginning. Given the start- 
ing and ending points, a straight line between them could of course 
be readily traced without information as to the distance between them. 
The point referred to as 106 feet from Williams street is the limit 
of a course from which the next course runs at right angles and ends 
at the place of beginning. 

On the theory that the east line of the old bed as marked and 
defined on the Ébert map is its western boundary, the Truax deed 
conveys practically a parallelogram of land, having a front of 144 feet 
on the west side of F street and running back with somewhat varying 
side measurements to the old bed. The other two tracts, conveyed 
by the deed of the probate judge to James Tynon, flank the Truax 
lot on the north and south sides. They are described in the state- 
ment preceding this opinion, and no further accurate référence need 
be made to them. They constitute, with the Truax purchase, a body of 
land f ronting 1 73 feet on F street and extending back with like width 
to the old bed. The description of thèse remaining two tracts calls 
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for the east îine of the old bed "according to the map and survey of 
said city, by F. J. Ebert," substantially as the Truax deed does, as 
the end of one course, and runs an important course along that Iine; 
but the description of the first tract contains the supposed infirmity 
found in the Truax deed, namely, a statement that the point fixed as 
106 feet north of Williams street is 135 feet west of F street. 

In the view we take of plaintiiï's title, we do not find it necessary 
to consider the contention of plaintifïs' counsel that défendants are 
estopped from denying the correctness of the Ebert map or its availa- 
l)ility as a monument of title, by the descriptions in the deeds which 
their remote grantors took from the probate judge, and which their 
successive grantors hâve employed in conveying to them. Neverthe- 
less a short référence may appropriately and instructively be made 
to them. 

The first deed relied on by défendants is that of James Tynon to 
John P. Heisler, dated July 10, 1883. This is a quitclaim deed. He 
had, before making this deed, conveyed the property by him acquired 
from the probate judge, to Mrs. Truax by exactiy the same descrip- 
tion as that employed in the conveyance to him. At the time he made 
the quitclaim deed he had no title to convey. This last mentioned 
deed was undoubtedly secured after new light had appeared to de- 
fendants' grantors. It called for the "old bed," but not as marked and 
defined on the Ebert map. This quitclaim deed amounts to color of 
title only, and was doubtless secured and is now utilized by défendants 
as the initiation of the right of possession which they claim confers 
upon them title by virtue of the statutes of limitation, which will be 
later considered. The deed under which défendants claim title, as 
distinguished from possession, is that of the probate judge to James 
McNasser. The property conveyed by this deed is "the whole of the 
old bed of the South Flatte river as the same is marked and defined 
on the map of the said city of Denver as per survey of F. J. Ebert." 

By mesne conveyances consisting of six différent deeds from suc- 
cessive owners, this McNasser title is finally lodged in John P. Heis- 
ler, the grantee in the quitclaim deed of July 10, 1882, from James 
Tynon. In every one of thèse six deeds the description was practically 
the same as in the original deed from the probate judge. No de- 
scription is made of the granted premises except by références to the 
Ebert map. "The whole of the old bed * * * as marked and 
defined" on that map was conveyed, and nothing else. Without the 
m.ap the subject of the grant could not be identified. McNasser ac- 
cepted a conveyance from the probate judge with this description, and 
the successive grantees, including Heisler, in 1883, acceptée! the con- 
veyance by the same description, except that at the end in the final 
conveyance from Woodbury to Heisler the description of the premis- 
es conveyed makes no référence to the survey of Ebert, but was 
simply this: "The whole of the old bed of the South Platte river as 
per said map of F. J. Ebert." 

It thus appears that ail the parties, with whom the plaintiffs and 
défendants are privies, in the transactions with référence to the title 
in dispute, for about nine years recognized the Ebert map as con- 
trolling of their rights and interests in the land in question. 
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The deeds under which défendants, as well as those under which 
plaintiffs, claim title, clearly recognize the east line of the old bed as 
marked on the Ebert map as plaintiffs' western boundary and the 
same line as défendants' eastern boundary of their respective pos- 
sessions. If the distance call of 125 feet from F street as found in the 
deeds in question is correct, then ail the other calls found in the de- 
scriptions (if the location of the old bed of the South Flatte river as 
marked and defined on the map is a fixed and controlling monument) 
are wrong. If ail the others are right, this distance call must be 
wrong. Courses and distances, by a familiar rule of law, must yield 
to monuments. Accordingly, this distance call of 125 feet, if the 
Ebert map is a monument, must be rejected as a patent and palpable 
mistake. 

What is the Ebert map? As already observed, it was born of the 
uncertainty of the location in question occasioned by récent floods 
and conséquent différent opinions touching a former well-known land- 
mark. It was filed and recorded in the recorder's office and was 
known to and recognized by the probate judge. He frequently re- 
ferred to it in the Truax and other deeds executed at about the 
same time. 

In Coles V. Yorks, 36 Minn. 388, 31 N. W. 353, the Suprême Court 
of Minnesota, considering a question of surveying, says: 

"When there is a description by courses and distances, and another by 
référence to known monuments, the latter prevails ; and a map or plan re- 
ferred to (certainly if a public record) stands upon the same footing as a 
monument." 

In Nicolin v. Schneiderhan, 37 Minn. 63, 33 N. W. 33, the Suprême 
Court of that state, in a case involving a recorded plat as part of a de- 
scription of a grant, observes that there are "two very familiar and 
well-established principles in the construction of conveyances ; * * * 
First, where a map or plat is referred to in a conveyance, it becomes 
for the purpose of the description and identification of the land, a part 
of the deed," and, "second, courses and distances must yield to monu- 
ments, visible objects, or natural boundaries called for in the deed." 
In that case, Mitchell, Judge, speaking for the court, says that the 
plat, according to which plaintiffs conveyed and to which his deeds 
referred, "makes Sand creek the south boundary as distinctly as it 
makes Water street the north boundary of lot 1. It represents the east 
and west lines of the lot as extending from the street to the creek." 
That language, mutatis mutandis, might well apply to the case before 
us. The probate judge makes the east line of the old bed of the 
South Flatte river, as marked and defined on the Ebert map, the 
western boundary of the land conveyed by the Truax deed as dis- 
tinctly as he makes F street the eastern boundary thereof. 

■In Vance v. Fore, 24 Cal. 436, a case was under considération 
involving the construction of a deed in which the boundaries are 
described as "on a certain map thereof made by Thos. M. Swan." 
The court says : 

"Tbere is a discrepancy or conflict between the verbal dlscription by cour- 
ses and distances and the description furnished by the map. • • » We 
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consifler that the map constltutlng a part of the deed now ïn question • » • 
is more stable and certain, and less likely to be affected witti mistaljes, 
than the other description by courses and distances contained in the 
deed. In effect, the map malces the deed a conveyance by monuments." 

In Oiapman v. Polack, 70 Cal. 487, 495, 11 Pac. 764, 768, the Suprême 
Court of California lays down the rule in the following language: 

"Where a map or plan of a tract df land, wlth Unes drawn upon it mark- 
ing the boundaries, and with the natural objects upon Its surface laid down, 
is referred to in a deed eontaining a description of the premises therein con- 
veyed, thls map or plan is to be regarded as giving the true description of the 
land conveyed, as much as if It was expressly recited and marked down in 
the deed itself." 

The court held in that case that the line as designated upon the 
plat 30 referred to in the deed, whether accurate or not, is conclusive 
of the rights of the parties bounding upon it. 

In Jones v. Johnston, 18 How. 150, 15 L. Ed. 330, the owners of 
two lots of ground, numbered, respectively, 34 and 35, had acquired 
title from the same source. The deeds to each referred to the town 
plat as recorded in the office of the recorder of Cook county. A mis- 
take was made in recording that plat. By reason of the mistake, évi- 
dence was introduced concerning the original plat, and considération 
was given to it by the court in its charge to the jury. The Suprême 
Court, in disposing of the case, makes use of the following language : 

"The case was a good deal embarrassed on the trial, arlsing ont of the 
évidence In respect to this original plat. * • * We thlnk the court erred 
in admitting it as évidence to control, or In any way to affect, the recorded 
plat. Both lots in controversy were conveyed with express référence to that, 
and without such référence there is not a sufficient description given in the 
deeds of the boundaries to admit of a location of either. If there was in fact 
any error or mistake in this référence, by way of description of the prem- 
ises conveyed, the remedy was in chancery to reform the deed. So long as 
that remained unreformed, the description of the lot by référence to the 
recorded plat was conclusive upon the parties." 

To the same effect are the following cases: Denver v. Cléments, 
3 Colo. 472, 481 ; Davis v. Rainsford, 17 Mass. 207 ; Magoun v. Lap- 
ham, 21 Pick. (Mass.) 135 ; Prop'rs Kennebec Purchase v. Tiffany, 
1 Me. 219, 223, 10 Am. Dec. 60 ; Lunt v. Holland, 14 Mass. 149 ; Shu- 
feldt V. Spaulding, 37 Wis. 662; Fox y. Union Sugar Refinery, 109 
Mass. 292 ; Jefferies v. East Omaha Land Co., 134 U. S. 178, 194, 10 
Sup. Ct. 518, 33 L. Ed. 872. 

In the light of thèse authorities we are of opinion that the Ebert 
map must, for the purposes of this case, be regarded as an artificial 
monument adopted by the parties to the original conveyances in 
question as a final and conclusive référence for the location of the 
east line of the old bed of the South Platte river. 

Défendants' counsel call attention to the fact that the descriptions 
employed in the deeds from the probate judge, referring to the 
"old bed as marked and defined on the map," are qualified by the 
words "as per survey of F. J. Ebert," and contend that such qualiiî- 
cation necessarily incorporâtes the field notes of the survey into the 
description. Evidence was introduced tending to show that the field 
notes located the "old bed" as crossing Williams street and F street 
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near their corner and running northwardly east of F street. Evidence 
was also introduced by défendants, over plaintiffs' objection, tending 
to show that the old bed actually ran in a gênerai northerly direction 
about 135 to 150 feet west of F street. The admission of this évidence 
is assigned for error. 

The évidence ofïered to show what was disclosed by the field notes 
in question consisted of a copy of an unauthenticated or supposed 
copy thereof. Technically, for this reason, it should hâve been ex- 
cluded ; but we désire to place our reasons for excluding it on a more 
substantial basis. The words relied upon by counsel for défendant 
"as per survey of F. J. Ebert" were, in our opinion, not intended to in- 
corporate the survey as made, or the field notes from which the map 
was drawn, in the référence, or to include them together with the map 
as a part of the deed. As already observed, the uncertainty as to the 
true location of the "old bed" in 1865 probably induced the adoption 
of the map as a fixed artificial monument of référence in the convey- 
ance in question. To adopt défendants' view would interject doubt 
and uncertainty in the place of that certainty which the map itself 
was obviously intended to afford. We think the proper and natural 
office intended by the words in question, considered in the light of their 
context, was to more specifically des'gnate the particular map of the 
city to which référence was made. There appears to hâve been other 
maps of Denver; one certainly, known as Boyd's map. That map was 
not referred to in the deeds in question ; but on the contrary, the map 
made by (or what is the équivalent, after the survey of) Ebert was 
so referred to. The cases cited by défendants' counsel, as authority 
for the proposition that the field notes must be treated as incorporated 
in the Truax and other deeds, hâve been carefully examined and con- 
sidered. They are found, upon examination, to relate to descriptions 
in deeds involving a gênerai référence to a "map and survey." As 
heretofore pointed out, the case before us is not of that kind. The 
référence in the Truax deed is not to Ebert's map and survey gene- 
rally speaking, but to the old bed or east line of the old bed as marked 
and defined on Ebert's map. This is essentially différent and more 
accurate than the gênerai référence to both map and survey as is 
found in the cases relied on by défendants' counsel. For thèse rea- 
sons we conclude that the trial court erred in admitting the field notes 
in évidence. 

The évidence offered and received concerning the true. location 
of the "old bed" as it existed on the face of the earth was also, in 
our opinion, erroneously received. 

The deeds upon which plaintiffs rely for title do not describe the 
land as bounded by the "old bed," but by the "old bed" as marked 
and defined on Ebert's map. The évidence so offered and received 
introduced the uncertainty which the parties to the original deeds 
sought to and did avoid. The trial court admitted in évidence, over 
plaintiffs' objection, the pétition of Polinah Truax preferred to the 
probate judge in September, 1872, wherein she described the land in 
which she claimed to be interested and to which she desired a deed, 
as containing a front of 185 feet on F street by a depth westwardly 
of 125 feet. 
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The acts of Congress of 1844 and 1864, supra, vested title to the 
land in question originally in the probate judge, as trustée, for the 
benefit of those interested in it ; and the act of the Législature of Colo- 
rado in 1873, supra, empowered the probate judge, whenever a péti- 
tion was filed before him by any person for any portion of the trust 
property, to find the facts and détermine the vaHdity of the claim and 
"to exécute and deliver to such petitioner or petitioners a deed or deeds 
granting and conveying to him, lier, or thém, the fee simple title to any 
such lot or lands." By the provisions of the act his finding was "final 
and conclusive," unless he should award a new trial. The act seems 
to hâve provided for a summary proceeding on the part of the probate 
judge. The proceeding was instituted by a pétition, contemplâtes 
notice thereof to the city attorney of the city of Deftver, and provides, 
without any further pleadings, for a finding of facts, judgment. and 
exécution of the judgment by the making and delivery of deeds cor- 
responding thereto. Such was the proceeding had in the case under 
considération. The judgment recited the filing of the pétition; the 
finding that Mrs. Truax was net entitled to 185 feet of ground front- 
ing on F Street, but only to 144 feet of such frontage, but was en- 
titled to extend westerly from F street not only the distance of 135 
feet, as petitioned for, but to the eastern line of the old bed of the 
South Flatte river, as marked and defined on the Ebert map. The 
deed was made according to this finding and judgment. In other 
words, the judge found that she had a meritorious claim to a lot of 
less frontage, but greater depth, than she had petitioned for. 

Ail experienced lawyers know how common it is for judgments and 
decrees, even in courts where proceedings are statutory and formai, 
to départ in many particulars from the prayers of the original pé- 
titions. Statutes providing for amendments, formai and substantive, 
and statutes of jeofail are enacted to meet such emergencies. The 
probate judge, in administering the trust in question, was not governed 
by a Code of Procédure. He was, in a large sensé, a law unto him- 
self, so far as the practice before him was concerned. Non constat 
that there may not hâve been an amended pétition filed or an oral 
modification of the original pétition permitted. 

However thèse things may be, and they are alluded to for the pur- 
pose of showing how unsafe and unreliable are the inferences at- 
tempted to be drawn from the facts stated in the original pétition, we 
see no reason for departing from the accepted gênerai rule that the 
judgment as rendered must be definite and final, 1 Freeman on Judg- 
ments, § 3;'Eppright v. Kauflfman, 90 Mo. 35, 1 S. W. 736. This rule 
is applicable whether the bodies authorized to investigate and déter- 
mine questions are the established courts of the land or spécial tri- 
buna!ls designated'for a particular purpose. 2 Freeman on Judgments, 
§ 531 and cases cited. There is no latent ambiguity in the judgment 
which could be explained by référence to the original pétition. We 
hâve found that by principles of law well recognized and applîed in 
conveyàncing the only irrecdncilable call mentioned in the judgment 
or in the Truax deed is a distance call of 125 feet, and that this is a 
patent mistake and one which, when ignored, leaves a perfect and 
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harmonious description. Ordinarily, when a judgment is offered in 
évidence, the pleadings on which it was rendered are admissible in 
connection with it to détermine its true import. There was therefore 
no error in receiving the pétition of Mrs. Truax, but its evidential 
force, for reasons already stated, was insufficient to modify the de- 
scription of the land contained in the judgment and deed which fol- 
lowed. The judgment was the ultimate and clear expression by the 
probate judge of the extent and description of the land to which Mrs. 
Truax was entitled. 

Because it appears that the learned trial judge did not treat the 
Ebert map as a monument of title, but entertained évidence concern- 
ing the true location of the old bed on the face of the earth and ôther 
évidence touching the intent of the probate judge in making the origi- 
nal grant, he reached a conclusion adverse to the plaintifïs in this case. 
This conclusion, although in our opinion incorrect, cannot be dis- 
turbed, if other phases of the record disclose that plaintifïs hâve no 
title or right of possession to the land in controversy. 

This brings us to a considération of défendants' contention that 
plaintiffs' claims are barred by the statutes of limitation. 

Défendants first invoke the General Statute of Colorado requiring 
actions for the recovery of lands to be commenced within 20 years 
after the right to bring the same accrues. 3 Mill's Ann. St. Rev. Supp. 
§ 2933. Défendants' possession, according to the averments of their 
<inswer, was taken under the Tynon deed, dated July 10, 1883, and 
certainly not tilj then did the right of plaintifïs to bring an action 
against défendants or their grantors accrue. This suit was instituted 
within 30 years thereafter and was not barred by that statute. 

Défendants next claim that, under the provisions of the same section 
(prior to its amendment), they or their successive grantors had been 
m the peaceable and undisturbed possession of the land in controversy 
for a period of five consécutive years, and had, during that period, 
paid ail taxes legally assessed against the land and had thereby ac- 
quired title to the same. In substantiating this défense the burden was 
cast upon défendants to establish two facts: First, that they or their 
grantors had been, for a period of five consécutive years, in the peace- 
able and undisturbed possession of the land in question; and, second, 
that they had during that period paid ail taxes legally assessed against 
the land. Neither of thèse facts, in our opinion, sufficiently appear 
from the proof to justify a verdict or finding for défendants. There 
is much controversy and doubt concerning what land is included in 
many of the tax receipts offered in évidence, and as to which party 
paid the taxes for given years. In some years, défendants or their 
grantors, in the hope, doubtless, of retrieving a lost position, paid taxes 
a second time after plaintiffs had already done so. In other years 
the lands were sold for nonpayment of taxes according to law, and 
afterwards redeemed by défendants. Thèse rédemption certificates 
were offered in évidence, but excluded by the court. The years repre- 
sented by them therefore cannot be considered in Computing the five 
years in question- The tax limitation, act of Colorado was borrowed 
from the state of Illinois. Prior thereto, the Suprême Court of the 
parent state had held that the first payment of taxes on any lot of 



71G 143 FEDERAL REPORTEE. 

ground discharged both the land and the owner from Hability therefor, 
and that any second or subséquent payment was unavailing as évi- 
dence of a continuous pa3mient, within the meaning of the tax limita- 
tion law. Morrison v. Kelly, 22 111. 610, 626, 74 Am. Dec. 169 ; Ross 
V. Coat, 58 111. 53. 

Défendants again claim that they were in possession of the land 
in controversy and paid taxes thereon for seven consécutive years, 
as provided by the amendatory act of April 8, 1893 (Sess. Laws Colo. 
1893, p. 337, a 118), and thereby acquired title thereto. Whatever 
taxes défendants paid, available to them as a défense under this last- 
mentioned act, must hâve been paid after 1893. On June 7, 1893, 
plaintiffs paid ail the taxes due that year, and, without mentioning the 
évidence as to payment of taxes in the intervening years, it appears 
that plaintifïs paid them for the year 1899. This disposes of défend- 
ants claim of title under the act of 1893. 

The conclusions reached on the several questions considered dispose 
of the assignment of errors without more spécifie référence to them. 

It results that the judginent must be reversed, and the cause re- 
manded with directions to grant a nevv trial. 



WALLACB et al. v. ADAMS et al. 

(Circuit Court of Appeals, Elghth Circuit February 21, 190G.) 

No. 2,313. 

1. Indians— CiTiZENSHiP IN Indian Tbibes— Poweb TO Detekmine Légis- 

lative, Nor Judioial. 

The power conferrefl upon the Dawes Commission and the United 
States courts in the Indian Terrrltory by Act June 10, 1896, c. 398, 29 
Stat. 339, 340, and upon the Suprême Court by Act July 1, 1898, c. 545, 
30 Stat. 591, to détermine who were cltizens of the Choctaw and Chick- 
asaw Nations, was législative, and not judicial, and judgments there- 
under were subject to any subséquent législation of the United States 
respecting the question of cltlzenshlp, which was enacted before allot- 
ments of lands were made to successful litigants. 

2. Same— Judgments of Citizenship Rights Conpebrbd bepoee Aixotments. 

Clalmaats of citizenship who secured judgments In thelr favor, which 
were final under thèse aets when they were rendered, and took posses- 
sion of, and demanded suitable lands as thelr allotments, before their 
judgments were made reviewable, acquired no vested rights therein 
against subséquent législation enacted before the lands were allotted to 
them. 

3. Same — Judgments of Citizenship Reviewable by Subséquent Act of 

conoeess. 

The judgments of citizenship rendered by the courts were conelusive 
upon. the parties In the absence of subséquent législation, but, though 
final when rendered, were voidable and reviewable by subséquent acts of 
Congress enacted before allotments of land were made under them. 

4. Same — Citizenship Court — Validity. 

The Act July 1, 1902, c. 1362, .32 Stat. 641, whereby a citizenship court 
was created and empowered to revlew the final judgments of the courts 
of the United States under Act June 10, 1896, c. 398, 29 Stat. 339, which 
had been afflrmed by the Suprême Court, was constitutlonal and valid 
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against successful Iltigants who had not procured allotments before Its 

passage. 

6. Courts — Tebeitobial Courts Législative, Not Constitutional. 

The United States courts in the territories and the Suprême Court in 
reviewing their décisions do not exercise the judlcial power granted by 
article 3 of the Constitution, but a Jurisdiction conferred upon them by 
the législative department of the government by virtue of the sover- 
eignty of the nation and the authority granted to Congress by section 
3, art. 4, of the Constitution, to dispose of, and make ail needful ruies 
and régulations respeeting the territory belonging the the United States. 

6. Same — Courts of Indian Territory — Jubisdiction — Ejectment for In- 

DIAN ALLOTMENT. 

The United States courts in the Indian Territory hâve jurisdiction ot 
an action of ejectment brougbt by an Indian allottee against one in 
possession of his allotment. 

7. IsDiANS — Indian Allotment^Title of Atxottee Chargeable in Equity 

IN THOSE Courts with Trust for Rightful Claimant. 

The United States courts in the Indian Territory hâve jurisdiction in 
equity to charge the légal title to land evidenced by a certiflcate of allot- 
ment issued by the Dawes Commission under the direction of the Sec- 
retary of the Interior, with a trust in favor of the rightful elaimant, 
either on account of an error of the commission in the construction of 
the law or its misapprehension of the facts induced through fraud or 
gross mistake. 

8. Same — Allotment by Dawes Commission — Effect. 

The jurisdiction of the Dawes Commission, under the direction of the 
Secretary of the Interior, and the efCect of their action in the allotment 
of lands of the Choctaw and Chickasaw Nations, are the same as the 
jurisdiction and the efCect of the action of the Land Department of the 
United States In the disposition by patent of the public lands within 
Its control. 

9. Judgment — Récitals — Jurisdiction. 

The récital in a judgment or decree that a required notice was "given 
to the défendants in conformity of law" raises the presumption of due 
service and of jurisdiction of the persons, in the absence of any incon- 
sistent record or évidence. 
(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 88 S. W. 308. 

A. C. Cruce (W. I. Cruce and W. R. Bleakmore, on the brief), for 
plaintiffs in error. 

Thomas Norman and H. H. Brown, for défendants in error. 

George A. Mansfield, J. F. McMurray, and Melven Cornish, in be- 
half of the Choctaw and Chickasaw Nations as amici curias. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges, 

SANBORN, Circuit Judge. This case is presented to test the va- 
lidity of the decree of the Choctaw and Chickasaw citizenship court 
of December 17, 1903, which by its terms annuUed ail the judgments 
and décisions of the United States courts in the Indian Territory 
which had admitted persons to citizenship under the act of June 10, 
1896, in either the Choctaw or Chickasaw Nation of Indians. Thèse 
nations were the owners of a large and valuable tract of land in com- 
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mon, so that each and every member of each tribe had an equal un- 
divided interest in the whole. Treaty with the Choctaw Nation of 
September 27, 1830, article 2, 7 Stat. 333; Treaty with the Choctaws 
and Chickasaws of June 22, 1855, articles 1, 2, and 3, 11 Stat. 611, 
612. By the act of March 3, 1893, the Commission to the Five Civi- 
lized Tribes, generally known as the "Dawes Commission," was cre- 
atèd and empowered to negotiate an extinguishment of the tribal title 
to thèse lands and an allotment thereof to the members of the tribes 
in severalty. 27 Stat. 645, c. 209, § 16. As soon as the allotment 
of thèse lands to the members of the tribes in severalty became im- 
minent, citizenship therein became désirable. Many sought member- 
ship in the tribes whose claims to that relation were not conceded by 
the nations, and it became necessary to détermine in some way who 
were the lawful citizens of thèse Indian tribes. Each nation had a roll 
of its acknowledged citizens and each denied the right of many ap- 
plicants to membership. In this state of the case the United States, 
by Act June 10, 1896, 29 Stat. 339, 340, c. 398 (1) confirmed the 
rolls of citizenship of the tribes as they then existed, (2) authorized 
and required the Dawes Commission to hear the application and to 
détermine the right of each applicant for citizenship in either of 
thèse tribes, (3) granted an appeal to the United States District Court 
in the Indian Territory to each party aggrieved by a décision of the 
commission upon this issue of citizenship, (4) declared that the judg- 
ment of that court should be final, and (5) required the commission 
to make a complète roll of the citizens of each of the tribes and to in- 
clude therein the names of those whose rights of citizenship should be 
sustained by the courts. Hill, one of the défendants below in this 
action, and the only one whose rights it is necessary to consider be- 
cause àll the other défendants claim under him, was not enrolled or 
acknowledged by the Choctaw Nation as one of its citizens, but was, 
in fact, a member of the tribe by blood and entitled to ail the rights 
of a citizen therein. He applied to the Dawes Commission to be ad- 
mitted to membership. The commission denied his application. He 
appealed to the United States Court for the Southern District of the 
Indian Territory, and on March 8, 1898, that court adjudged that he 
was a member of the Choctaw Tribe by blood and that he should be 
admitted thereto as a citizen. Immediately thereafter, and during that 
month, he took possession of the land which is the subject of this 
action. This land is a tract not more valuable or extensive than he 
would be entitled to receive as his allotment if he were enrolled as a 
citizen of the Choctaw Nation. Before June, 1898, he placed improve- 
ments of the value of at least $1,000 upon this land, and has ever 
since retained the possession thereof with the intent to secure the 
same as his allotment. 

On June 28, 1898, and while he was thus in possession of the 
land, Congress passed an act whereby it consented to the Atoka agree- 
ment with the Choctaw and Chickasaw Nations of April 23, 1897, 
empowered the Dawes Commission to allot the lands of thèse tribes 
to their members in severalty and provided that any member should 
be entitled to receive his allotment out of the lands in his possession if 
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he chose to do so. 30 Stat. 495, 498, c. 517. Hill made this choice. 
On July 1, 1898, Congress granted to the tribes an appeal to the 
Suprême Court from the judgment of March 8, 1898, in favor of Hiil, 
and from ail other judgraents in the United States Courts in the In- 
dian Territory in citizenship cases which involved the constitutionality 
or validity of any législation afïecting citizenship or the allotment 
of Indian lands. 30 Stat. 591, c. 545. The Choctaw Nation appealed 
from the judgment. in favor of Hill, and his judgment was affirmed 
by the Suprême Court on May 15, 1899. Stephens v. Cherokee Na- 
tion, 174 U. S. 445, 19 Sup. Ct. 722, 43 L. Ed. 1041. In the proceed- 
ings which resulted in judgments of admission to citizenship in either 
the Choctaw or the Chickasaw Nation in the United States Courts 
notice had been given to only one of thèse nations and the courts 
had tried the actions upon the appeals de novo. The Indian Nations 
insisted that thèse proceedings were erroneous, and that the judg- 
ments were therefore unjust. On March 21, 1902, an agreement was 
made between the United States and the Choctaw and Chickasaw 
Nations, which was confirmed by Act Cong. July 1, 1902, c. 1362, 32 
Stat. 641. This agreement and act were to the effect that the Choctaw 
and Chickasaw citizenship court, to be composed of three judges to 
be appointed by the Président and confirmed by the Senate, should 
be created, that this court, upon the institution of a suit in equity 
therein by either or both of thèse tribes against 10 persons who had 
been admitted to citizenship or enrollment by the terms of the judg- 
ments of the United States courts in the Indian Territory, as repré- 
sentatives of ail persons similarly situated, should inquire and dé- 
termine (1) whether or not notice to each of the two nations was 
indispensable to the proceedings and judgments of admission to 
citizenship in those courts, (2) whether the proceedings of those 
courts should hâve been confined to a review of the action of the 
Dawes Commission upon the papers and évidence submitted to it 
or should hâve extended to a trial of the actions de novo, and (3) 
whether or not the judgments of the United States courts should be 
annulled on account of either or hoth of thèse alleged irregularities. 
The act and agreement also provided that, in case the citizenship court 
should décide that the judgments of admission to citizenship by the 
United States courts in the Indian Territory should be annulled or 
vacated, the papers in any action and that suit, wherein such a judg- 
ment had been rendered, should, upon seasonable application of either 
party, be transferred to the citizenship court which should proceed 
to a hearing and détermination of it as the United States court ought 
to hâve proceeded, that the citizenship court should hâve appellate 
jurisdiction of the judgments of the United States courts in citizenship 
cases, and that its judgments should in ail cases be final. Under this 
agreement and act the two nations brought a test suit in this citizen- 
ship court against J. W. Riddle and nine other persons who had been 
adjudged entitled to citizenship by the courts, as représentatives of 
ail others similarly situated, and on December 17, 1902, they obtained 
a decree from that court to the effect that the judgments of the 
United States courts in the Indian Territory whereby persons were 
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admitted to citizenship in the Choctaw and Chickasaw Nations, under 
the act of June 10, 1896, were annulled and vacated. The défendant 
Hill did not apply for a transfer to the citizenship court of the action 
in which he had secured his judgment, and no further proceedings 
were taken therein. 

The action now in this court is an action of ejectment. Henry Mc- 
Swain and Roma McSwain, by their guardian and next friend, were 
the plaintiffs below, and they are acknowledged citizens of the Chicka- 
saw Nation who hâve received allotments of thèse lands from the 
Dawes Commission and hâve brought this action against Hill and 
those claiming under him to recover possession of them. Hill has 
presented his judgment in the United States court to the Dawes Com- 
mission, has demanded his enrollment as a citizen of the Choctaw 
Nation and the allotment to him of the land in dispute, but the com- 
mission has refused his request on the sole ground that his judgment 
was annulled by the decree of the citizenship court. Hill insists that 
that decree is void, and under the législation which has been recited 
he is entitled to retain possession and to receive the land in dispute as 
his allotment unless his judgment of admission as a citizen of the 
Choctaw Nation has been avoided by that decree. The facts which 
hâve been recited appear in the complaint and answer in the action in 
hand or hâve been admitted by counsel in their briefs, and the de- 
fendant Hill prayed in his answer that the case be transferred to the 
equity docket, that his title be quieted, and that he hâve ail other 
proper relief. A demurrer to his answer was sustained by the trial 
court and by the appellate court in the Indian Territory. 

We are met at the threshold of the investigation of this case by the 
objection that the United States Court for the Southern District of the 
Indian Territory had no jurisdiction of this action because the land in 
dispute had been allotted to the plaintiffs by the Dawes Commission, 
and by the act of July 1, 1903, exclusive jurisdiction had been conferred 
upon that commission to détermine under the direction of the Secretary 
of the Interior ail matters relating to the allotment of land and to issue 
allotment certificates which should be conclusive évidence of the right 
of the allottee to the land therein described, and authority was given 
to the Indian agent at Union Agency to place allottees in possession of 
their lands upon application to him, free from the writ or process of 
any court. Chapter 1362, 32 Stat. 644, par. 23, 24. No application,, 
however, appears to hâve been made to the Indian agent to place the 
plaintiffs in possession of the land hère in dispute, and the rights and 
powers of the agent are not in question in this case. The plaintiffs 
commenced an action of ejectment in the trial court below which was 
met by the plea that in equity and good conscience the land which 
was its subject and the possession thereof were the property of the 
défendant and by a prayer for proper relief in equity. Jurisdiction 
of such an action was clearly granted to the courts in the Indian Terri- 
tory by Act June 7, 1897, c. 3, 30 Stat. 83, which provides that on and 
after January 1, 1898, those courts shall hâve original and exclusive 
jurisdiction and authority to try and détermine ail civil causes in law 
and equitv thereafter instituted, as well as by section 3, Act of June 
28, 1898, 30 Stat. 496, c. 517. 
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Nor did the grant to the Dawes Commission and to the Secretary 
of the Interior of exclusive jurisdiction to détermine matters relating 
to the allotment of land and to issue certificates which are conclusive 
évidence of the right of the allottee to the land therein described de- 
prive those courts of their jurisdiction in equity, after the Commission 
and the Secretary hâve exercised this power and exhausted their ju- 
risdiction, to détermine whether by error of law or through fraud 
or gross mistake the Commission and the Secretary hâve failed te 
allot the land to the party who was under the law entitled to it and 
hâve assigned it to one who had no right to it. The jurisdiction of the 
Commission and of the Secretary and the effect of their action in the 
allotment of the lands of the Choctaw and Chickasaw Nations are 
the same in effect as the jurisdiction and effect of the action of the 
Land Department of the United States in the disposition of the public 
lands within its control. The Commission under the direction of the 
Secretary constitutes a spécial tribunal vested with the judicial power to 
hear and détermine the claims of ail parties to allotments of thèse 
lands and to exécute its judgments by the issue of the allotment certi- 
ficates which constitute conveyances of the right to the lands to the 
parties who it décides are entitled to the property. This tribunal un- 
doubtedly has exclusive jurisdiction to détermine such claims and to 
issue such a conveyance. The allotment certificate when issued, like 
a patent to land, is dual in its effect. It is an adjudication of the 
spécial tribunal, empowered to décide the question, that the party to 
whom it issues is entitled to the land, and it is a conveyance of the 
right to this title to the allottee. U. S. v. Winona & St. Peter R. Ce, 
15 C. C. A. 96, 103, 67 Fed. 948, 955. Like a patent it is impervious 
to collatéral attack. But, as in the case of a patent, if the Commis- 
sion or the Secretary has been induced to issue the allotment certifi- 
cate to the wrong party by an erroneous view of the law, or by a 
gross or fraudulent mistake of the facts, the rightful claimant is not 
remediless. He may avoid the décision and charge the légal title to 
the lands in the hands of the allottee, as he may that of the grant to 
a patentée, with his équitable right to it either on the ground that upon 
the facts found, conceded, or established without dispute at the hear- 
ing before the spécial tribunal, its ofiicers fell into an error in the 
construction of the law applicable to the case which caused them to 
refuse to issue the certificate to him and to give it to another, or that 
through fraud or gross mistake it fell into a misapprehension of the 
facsts proved before it which had a like effect. James v. Germania 
Iron Co., 46 C. C. A. 476, 479, 107 Fed. 597, 600. In the case in 
hand ail parties concède in the briefs which hâve been submitted for 
our considération that the land in question has been allotted and that 
allotment certificates hâve been issued to the plaintiffs and the questions 
presented will be considered in view of this admission. The défendant 
avers that the commission failed to allot the land to him and assigned 
it to the plaintiffs by reason of its erroneous view of the law, in that 
it held that his judgment of March 8, 1898, was vacated by the decree 
of the citizenship court. If that ruling was erroneous, the défendant 
was entitled to the possession of the property and to a decree in 
143 F.— 46 
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equity that the right and title which the plaintiffs had secured by 
the allotment certificates were held by them in trust for his benefit, 
and the court in the Indian Territory had ample power to grant this 
relief. 

Attention is called to section 2, Act June 28, 1898, 30 Stat. 495, 
c. 517, which provides that, when in the progress of any civil suit in 
the United States court in any district in the Indian Territory it 
shall appear to the court that the property of any Indian tribe is in 
any way afifected by the issues being heard, the court is authorized 
and directed to make such tribe a party, and it is contended that both 
by virtue of this provision and under the gênerai rule in equity the 
Choctaw and Chickasaw Tribes wrere indispensable parties to this ac- 
tion. But the lands in controversy hère hâve been allotted to the plain- 
tiffs below. They are no longer the property of the tribes, and none of 
their property can in any way be affected, even remotely, by this action 
unless the averments of the answer entitle the défendant to relief. The 
courts below were of the opinion that they did not, and hence it did 
not appear to them that any property of the tribes would be affected 
by the issues in this action. Until their opinions in this regard are 
overruled, it will not so appear, and, if they should be, this case must 
be remanded for testimony and hearing, and there will then be ample 
opportunity for them to consider and détermine whether or not the 
Indian nations should be made parties. The record before us does 
not show that this question has yet been presented to the courts below, 
and hence it is not now hère for our considération or décision. We 
corne, then, to the crucial question in the case. 

The Constitution of the United States had been extended over and 
put into effect in the Indian Territory before the législation involved 
in this suit was enacted, and counsel for the défendant Hill contend 
that because his judgment of admission to citizenship of March 8, 1898, 
was by the terms of the act of June 10, 1896, final when it was rendered 
and he took possession of and improved the land he occupies before 
June 28, 1898, and because by the act of the latter date (30 Stat. 498) 
the right to sélect this land which was then in his possession as his 
allotment was granted to him, his right thereto then vested, so that 
Congress had no power either by direct enactment or by the création 
of a commission or court to review or annul his judgment or to de- 
prive him of his right to this allotment. In support of this position 
they cite Rutherford v. Greene's Heirs, 2 Wheat. 196, 4 L. Ed. 218; 
Gaines v. Nicholson, 9 How. 356, 13 L. Ed. 172; U. S. v. Brooks, 
lÔ How. 442, 13 L. Ed. 489 ; Doe v. Wilson, 23 How. 457, 16 L. Ed. 
584; Crews v. Burcham, 1 Black, 352, 17 L. Ed. 91; Best v. Polk, 18 
Wall. 112, 21 L. Ed. 805; New York Indians v. U. S., 170 U. S. 1, 
18 Sup. Ct. 531, 42 L. Ed. 927; Jones v. Meehan, 175 U. S. 1, 20 Sup. 
Ct. 1, 44 L,. Ed. 49. Thé argument is persuasive, and it is fortified 
by the suggestions that the defendant's judgment had been affirmed 
by the Suprême Court in 1899 and that the citizenship court was in 
reality a commission, and not a judicial tribunal. But none of 
the authorities cited contains a décision that one has a vested 
right in a judgment of citizenship which the législative departiTient 
of the United States may not lawfully disturb, although one of the 
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ultimate conséquences of such a judgment, if undisturbed, might be 
an interest in land and other property. Tlie opinions in the cases 
cited are limited to rulings that grants to designated persons or classes 
of persons are grants in prassenti, and that after they hâve taken effect 
the rights to the property hâve vested so that they may not be law- 
fully destroyed by législation without compensation. The contention 
of counsel based upon décisions of this nature fails to give adéquate 
considération to the origin and character of the defendant's claim, 
to the nature of the issue détermine by his judgment, and to the re- 
lation of the législative, executive, and judicial departments of the 
United States to this claim and issue. Prior to the act of June 10, 
1896, the right and the power to détermine who were the citizens of the 
Choctaw and Chickasaw Nations was vested in those tribes. It was 
one of the fast disappearing attributes of the domestic dépendent na- 
tionality of the Choctaws and Chickasaws, which was vested ex- 
clusively in their nations and was guaranteed to them by treaties with 
the United States. 7 Stat. 333, 334, art. 4; 11 Stat. 611, 613, art. 8; 
Buster V. Wright, 68 C. C. A. 505, 508, 135 Fed. 947, 950. Those nations 
had rejected the defendant's claim that he was a citizen of the Choc- 
taw Nation. That issue had become res adjudicata between him and 
the nations, and it was not cognizablc by the judiciary of the United 
States or of the Indian Territory. No court had any jurisdiction to 
détermine that he was a member of the Choctaw Tribe or that he 
should be admitted to citizenship therein. He was without remedy 
for the lawful refusai of the Choctaw Nation to admit him to citizen- 
ship, and hence without right to membership in that tribe. 

The United States by its superior might took from the Choctaw 
and Chickasaw Nations the power to détermine who their citizens 
should be, which had been repeatedly guaranteed to them by treaties, 
and authorized the Dawes Commission and the United States court 
in the Indian Territory to décide this issue, by the act of June 10, 
1896. Hère is the origin of every right of the défendant involved 
in this action. The maintenance by him of any claim in any court 
necessarily concèdes the power of the législative department of the 
government to create or to revive, and to enforce his demand for 
citizenship, because without that concession the provisions of the 
act of June 10, 1896, in this regard are void, and the defendant's 
claim is conclusively adjudged to be baseless by its rejection by the 
Choctaw Nation. But, if the législative department of the United 
States had the constitutional power to create or to revive the defend- 
ant's claim and to enforce it, it necessarily had the same power to 
détermine whether or not it would revive or enforce it and to sélect 
its own method of deciding thèse questions. It might hâve determined 
this issue itself and hâve declared by direct enactment that the de- 
fendant Hill was a citizen of the Choctaw Nation. It might hâve 
empowered a committee, an Indian agent, a commission, a board, or 
a court to examine and détermine that question on its behalf, and 
as the détermination of this question of citizenship was a purely lég- 
islative and administrative function, and not a judicial one, Congress 
necessarily had the authority under the Constitution at any time before 
an allotment of land under its previous acts had been finally made 
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to tlie défendant, and his right to the land had thereby beçome vested, 
to repeal its previous législation, to change its method of determining 
the issue, to strike down any décision that had been made under its 
previous acts, to prescribe a new method of deciding the question, or to 
refuse to détermine it altogether and leave the daim of the défendant 
as it found it, conclusively barred by its rejection by the Choctaw 
Nation. A striking and persuasive analogy to the power of the lég- 
islative department of the government to détermine this question of 
citizenship and to dispose of the lands of the tribes is found in its 
jurisdiction to dispose of the public lands of the United States. Con- 
gress is vested with lawful authority to dispose of thèse lands. It has 
authorized the Land Department of the United States to décide who 
are entitled to them under the gênerai pre-emption, homestead, and 
other acts provided for their disposition. But the législative depart- 
ment of the United States may at any time before one who has oc- 
cupied and improved land with a view to its pre-emption has com- 
pleted ail the preliminaries, entered and paid for the land he seeks to 
acquire, lawfully convey it to another, although the Land Department 
has already decided that the occupant is entitled to it. Occupation, 
improvement, compliance with the law, and the favorable décisions 
of the Land Department give rise to valuable and enforceable rights 
to public land as against other claimants in the absence of subséquent 
législation. Nothing short of entry and payment confer upon a settler 
vested rights against the United States which impair in any respect 
the plenary power of its législative department to dispose of the land 
to another or to withdraw it from sale for the use of the government. 
Campbell v. Wade, 132 U. S. 34, 38, 10 Sup. Ct. 9, 33 L. Ed. 340; 
Frisbie v. Whitney, 9 Wall. 187, 192, 19 L. Ed. 668; Yosemite V?lley 
Case, 15 Wall. 77, 78, 21 L. Ed. 82; Hosmer v. Wallace, 97 U. S. 575, 
581, 24 L. Ed. 1130 ; Gonzales v. French, 164 U. S. 338, 344, 17 Sup. 
Ct. 102, 41 L. Ed. 458 ; Grisar v. McDowell, 73 U. S. 363, 18 L. Ed. 
8fi3 ; Trenouth v. San Francisco, 100 U. S. 251, 35 L. Ed. 626 ; La 
Abra Silver Min. Co. v. U. S., 175 U. S. 423, 20 Sup. Ct. 168, 44 L. Ed. 
223 ; Emblen v. Lincoln Land Co., 42 C. C. A. 499, 503, 102 Fed. 559, 
563. In the case last cited the complainant had instituted a contest 
in the Land Department in the year 1888 against an entryman, Weed, 
to secure a cancellation of his entry, and to obtain for the contestant 
the right to enter the land which is granted by section 2, c. 89, 21 Stat. 
141, to any person who procures the avoidance of a previous entry. 
After a long séries of adverse décisions the Secretary of the Interior 
finally, in 1894, set aside the ruiings which had been made, and di- 
rected the local land officers to hear the case anew. The complainant 
had paid fées to the land officers, had conducted his contest for six 
years, had finally secured an avoidance of the décisions against him, 
and was pressing the case to a hearing before the local land officers 
where a time had been set for the trial, when Congress passed an act 
to the effect that the entry of Weed was confirmed and that a patent 
should be issued to him forthwith. This court decided in accordanc 
with the opinion of the Suprême Court in the cases cited above that 
the contestant had acquired no vested rights against the United States 
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and its législation, and that the act of Congress which granted the 
land to another was neither unconstitutional nor invalid. The Act July 
1, 7903, c. 1362, 33 Stat. 641, whîch created the citizenship court and 
authorized it to review the judgment of the United States court in 
the Indian Territory of March 8, 1898, in favor of the défendant, was 
of the same nature. It was but a modification or an amendment of, 
or an addition to, the method prescribed by the législative départ- 
aient of the government for the détermination of the question whether 
or not the défendant Hill was a citizen of the Choctaw Nation by 
its acts of June 10, 1896 (29 Stat. 340, c. 398), and July 1, 1898 (30 
Stat. 591, c. 545). When it was passed, the Dawes Commission, to 
whom Congress had delegated the power to distribute the lands of 
the tribes, had not allotted the land in dispute to the défendant. He 
liad, therefore, acquired no vested right in it as against subséquent 
législation of the United States because, until such an allotment was 
ir.ade, ail the proceedings determinative of citizenship and of distribu- 
tion which derived their force and effect from the législative power 
of the United States alone were necessarily subject to the further 
exercise of that authority. 

The fact that the eftect of the act of July 1, 1903, has been to 
avoid final judgments of the United States courts in the Indian 
Territory, which had been affirmed by the Suprême Court, has not 
been disregarded. In the rendition of those judgments, however, 
those courts were not exercising any of the judicial power of the 
United States conferred by the third article of the Constitution. They 
were not constitutional, but législative courts of the United States, 
exercising a jurisdiction conferred upon them by Congress by virtue 
of the sovereignty of the nation and of section 3 of article 4 of the 
Constitution, which empowers Congress to dispose of, and make ail 
needful rules and régulations respecting the territory belonging to 
the United States. American Ins. Co. v. Canter, 1 Pet. 511, 546, 7 
L. Ed. 242; Benner v. Porter, 9 How. 235, 242, 243, 13 L. Ed. 119; 
Hornbuckle v. Toombs, 18 Wall. 648, 655, 21 L. Ed. 966; Good v. 
Martin, 95 U. S. 90, 98, 24 U. Ed. 341 ; Chnton v. Englebrecht, 13 
Wall. 434, 447, 20 L. Ed. 659. In the case last cited Chief Justice 
Chase, speaking of the courts of the then territory of Utah, said : 
"There is no Suprême Court of the United States, nor is there any 
District Court of the United States, in the sensé of the Constitution, 
in the territory of Utah." Now, as the power conferred upon the 
courts in the Indian Territory and upon the Suprême Court respect- 
ing the décision of the question who were citizens of the Indian tribes 
was purely législative and administrative, and the entire question still 
remained subject to congressional action, the législative departmcnt 
had the same power at any time before allotments were made and the 
rights of allottees became vested to disregard or to authorize a re- 
view of the décisions of thèse courts by other tribunals that it would 
liave had to hâve disregarded or reviewed the décisions of an Indian 
agent, a commission, or a committee, if it had conferred this power upon 
them. The décisions of the Suprême Court in Stephens v. Cherokee 
Nation, 174 U. S. 445, 488, 19 Sup. Ct. 722, 43 L,. Ed. 1041, and 
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Cherokee Nation v. Hitchcock, 187 U. S. 294, 306, 23 Sup. Ct. 115, 
47 L. . Ed. 183, adequately sustain tiiis conclusion. In the former 
case that court expressly decided that the défendant and others who 
had secured judgments of admission to citizenship under the act of 
June 10, 1896, which were final under the législation in existence when 
they were rendered, had no vested rights therein or in the lands or 
property of thé tribes to which thèse judgments would hâve entitled 
them, and that the subséquent act of July 1, 1898, which gave to the 
tribes appeals to the Suprême Court from thèse judgments, was con- 
stitutional, and declared that: 

"The lands and moneys of thèse tribes are public lands and public mon- 
eys, and are not held in individual ownersliip, and the assertion of any 
partlcular applicant that his right therein Is so vested as to preclude In- 
auiry Into his status involves a contradiction In terms." 

Earlier décisions of that court are to the eflfect that the législative 
department of the Government has ample power by subséquent enact- 
ment to grant a new trial or a review by a suitable tribunal of judg- 
ments final under the laws in force when they were rendered. 
Sampeyreac v. U. S., 7 Pet. 222, 235, 8 L,. Ed. 665; Freeborn v. 
Smith, 2 Wall. 160, 17 L. Ed. 922 ; Garrison v. New York, 21 Wall. 
196, 204, 22 L. Ed. 612; Freeland v. Williams, 131 U. S. 405, 412, 
9 Sup. Ct. 763, 33 h. Ed. 193 ; Essex Public Road Board v. Skinkle, 
140 U. S. 334, 11 Sup. Ct. 790, 35 L. Ed. 446. In Sampeyreac v. U. 
S., 7 Pet. 222, 235, 8 L. Ed. 665, a decree of a court which established 
a title to land was rendered on November 24, 1827. After this decree 
had become final under existing laws an innocent purchaser bought the 
established title. On May 8, 1830, Congress passed an act which 
authorized the claimants defeated by the original decree, which had 
then been final for more than two years, to maintain a bill of review 
to set it aside. Such a bill was exhibited, a decree was rendered there- 
on which avoided the original decree and took the property from the 
innocent purchaser, and the Suprême Court sustained the act of Con- 
gress which allowed this review and the decree which followed it. 
There can be no doubt under thèse décisions that Congress had plen- 
ary power to authorize a review of the final judgments of the courts 
in the Indian Territory and of the Suprême Court in thèse citizenship 
cases. The contention that the act of 1902 is unconstitutional be- 
cause it is class législation is answered by the décision of the Suprême 
Court in the Stephens Case which sustained the act of July 1, 1898, 
which was of the same character. The suggestion that the citizenship 
court was a commission, and not a judicial tribunal, is immaterial, be- 
cause the power of the législative department of the government to 
authorize the review of the judgments of citizenship by a commission, 
a committee, or an agent was as complète as it was to authorize that 
review by a court. It had plenary authority to review the judgments 
itself or to create or sélect a tribunal to its liking for the purpose. 
In view of the considérations and authorities to which référence has 
now been made, our conclusions are:, The power conferred upon the 
Dawes Commission and the United States courts in the Indian Ter- 
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ritory by the act of June 10, 1896, and upon the Suprême Court by 
the act of July 1, 1898, to détermine who were citizens of the Choc- 
taw and Chickasaw Nations, was législative and not judicial, and ail 
judgments and proceedings thereunder were subject to any subséquent 
législation of the United States respecting the question of citizenship, 
which was enacted before allotments of land were made to the suc- 
cessful litigants under the previous législation. Claimants of citizen- 
ship who secured judgments in their favor which were final under 
the acts of 1896 and 1898 when they were rendered and took pos- 
session of, and demanded suitable tracts of, land as their allotments, 
before their judgments were made reviewable, acquired no vested 
rights therein against subséquent législation enacted before the lands 
were allotted to them. The judgments of citizenship rendered by the 
courts were conclusive upon the parties to them in the absence of 
subséquent législation; but, though final when rendered, they were 
voidable and reviewable by subséquent acts of Congress passed before 
allotments of land were made under them. The act of July 1, 1902, 
whereby a citizenship court was created and empowered to review 
the final judgments of the courts of the United States under the act 
of June 10, 1896, which had been afïirmed by the Suprême Court 
under the act of July 1, 1898, was constitutional and impregnable 
to the attacks of the successful litigants, who had not secured allot- 
ments of land before its passage. 

Finally counsel for défendant insist that he is not bound by the 
decree of the citizenship court (1) because he was not one of the 
10 persons named as défendants therein, but as Congress had plenary 
power to directly reverse the judgments of citizenship, or to détermine 
in what way they should be reversed, its enactment that the 10 
persons should stand as the représentatives of ail others similarly 
situated was not inefifective; (3) because there was no proof in the 
citizenship court, and there is no finding in the decree, that he was 
one of the persons similarly situated with the 10 défendants named, 
but the decree avoids ail the judgments of the courts in the Indian 
Territory, whereby in cases appealed from the décisions of the Dawes 
Commission under the act of June 10, 1896, any of the défendants 
named or any of the persons simliarly situated was adjudged a citi- 
zen of the Choctaw or Chickasaw Nation, and the answer of the 
défendant in this action that upon such an appeal he secured a judg- 
ment of one of those courts that he was a citizen of the Choctaw Na- 
tion sufficiently discloses the fact that he was similarly situated with 
the 10 défendants named in the decree of the citizenship court and 
brings him clearly within its terms; (3) because the act of 1902 re- 
quired that notice of the pendency in the citizenship court of the suit 
there brought and of the time for answering the bill should be pub- 
lished for four weeks in two newspapers generally circulating in the 
Choctaw and Chickasaw Nations 30 days before the time for answer- 
ing the bill expired, and the decree does not recite or adjudge that 
this notice was pubHshed (32 Stat. 647), but the 10 défendants are 
named in the title of the decree as défendants "for themselves and as 
représentatives of ail persons similarly situated, claiming to be mem- 
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bers of the Choctaw and Chickasaw Nations, by virtue of alleged 
decrees of the United States Court for the Central and Southern 
Districts of the Indian Territory sitting respectively at South McAles- 
ter and Ardmore, and commonly known as Court Claimants." The 
decree recites: "The court finds that due and légal notice of the 
pendency and prayer of this suit has been given to the défendants 
herein in conformity of law," and it adjudges that the judgments in 
favor of those similarly situated as well as the judgments in favor 
of the 10 défendants named and in favor of other défendants who ap- 
peared be annulled. 

Counsel concède that the récital in the decree that the notice had 
been given "in conformity of law" is sufficient, in the absence of any 
inconsistent record or évidence, to raise the presumption of the légal 
publication of the notice and of the jurisdiction of the court over 
the persons of ail who are afïected by the decree (Applegate v. Lex- 
ington, etc.. Min. Co., 117 U. S. 255, 269, 6 Sup. Ct. 742, 29 L. Ed. 
892 ; Poster v. Givens, 14 C. C. A. 625, 632, 67 Fed. 684, 691 ; Beattie 
V. Wilkinson (C. C.) 36 Fed. 646 ; Rumfelt v. O'Brien, 57 Mo. 5S9, 
572; Harris v. Lester, 80 111. 307, 315; Mulvey v. Gibbons, 87 III. 
367, 380; 17 Am. & Eng. Enc. of Law 1082), were it not for the 
fact that this récitai is limited by the words "the défendants herein," 
but they insist that thèse words refer to the 10 défendants whose 
names are written in the title of the decree, and to them alone. Such 
a construction, however, is inconsistent with the decree against those 
similarly situated which could hâve been lawfully rendered only in 
case the publication of the notice had been made, and the words "the 
défendants herein" must, therefore, be given a broader interpréta- 
tion, and must include those who were similarly situated as well as 
those whose names were written in the title of the decree. 

The défendant pleaded the decree of the citizenship court in his 
answer and took upon himself the burden of showing by adéquate 
averments why it did not estop him from asserting that he was a citi- 
zen of the Choctaw Nation. He alleged, it is true, that he was not 
similarly situated with the défendants named in that decree, but he 
failed to set forth any différence between his situation and that of the 
10 défendants there named, while his answer disclosed the fact that 
he had secured a like judgment upon a similar appeal. He alleged, it 
is true, that he was not a party to the suit in the citizenship court, 
and that no notice was ever served upon him therein, but he failed 
to allège that the notice of the pendency of that action was not pub- 
lished in the manner directed by the act of Congress. Thèse aver- 
ments were insufficient to withdraw the défendant from the estoppeî 
of the decree, and the judgments of the courts in the Indian Territory 
against him in the action now under considération must be affirme<L 

It is so ordered. 
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McINERNET v. UNITED STATES. 

(Circuit Court o( Appeals, First Circuit February 26, 1906.) 

No. S84. 

1. STATUTES RULES DP CONSTEUCTION CBIMINAL STATUTE. 

Ttie rule that a criminal or pénal statute must be strlctly conatrued 
does not mean tliat its language must be given the narrowest interpré- 
tation, but contemplâtes a reasonable construction in aid of the pur- 
poses of the act, and courts should adopt that sensé of the words which 
harmonlzes best with the context and promotes in the fullest manner 
the apparent policy and objects of the Législature. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, §§ 
322, 323.] 

2. Records— Définition as Used in Criminal Statute — Records of Court. 

In Rev. St. § 5403 [U. S. Comp. St. 1901, p. 3656], which makes it a 
criminal offense to steal or destroy "any record, paper or proceediug of 
a court of justice," or "any paper or document or record flled or deposit- 
ed in any public office or with any judlcial or public officer," the words 
"record" and "document" are not limited in their meaning to the technlcal 
common-law records of courts as enroiled, or to technical documents, 
but are used in the common and ordinary sensé, and include ail and 
every part, not only of such technical records or documents, but of any 
paper filed and which becomes a part of the records of the court or 
office, broadly speaking, and is treated as a record of what it contains. 

3. SAME — FEDERAL STATUTE— STEALING OR DeSTBOYINQ. 

The original application of an alien for naturalization filed in a court 
of the United States, together with the affldavits, certificates and record 
of proceedings thereon, preserved in the office of the clerk, bound In one 
of a séries of books kept for the purpose, and which are évidence of the 
rights of the applicant as a citizen, constitute a record of the court 
within the meaning of Rev. St. § 5403 [U. S. Comp. St. 1901, p. 3656], 
and the stealing or destruction of any part thereof is a criminal offense 
thereunder. 

4. Same — Prosecution — Défense. 

It is not a défense to a prosecution under Rev. St § 5403 [U. S. Comp. 
St 1901, p. 3656], for stealing or destroying a record of a court that 
such record was technically Imperfect or Incorrectly kept 

5. Criminal Law — Evidence — Public Record. 

A verifled copy of a ship's manifest containing a list of Its alien Im- 
migrant passengers, and giving their names, natlonality, last résidence, 
and destination, delivered to the inspection officers of a port of the 
United States as a report, under the requirement of Act March 3, 1891, 
c. 551, § 8, 26 Stat 1085 [U. S. Comp. St 1901, p. 1298], and preserved 
in the immigration office, is a public record, and when produced by the 
proper custodian is admissible as évidence of the facts stated therein. 

6. Same — Identity of Person — Evidence. 

On the question of the identity of a défendant on trial and an alien 
immigrant who arrived in this country on a certain vessel, descriptive 
matter relating to the immigrant stated in the report of the vessel's 
commanding officer to the Immigration officers, giving his name, âge, 
natlonality, place of birth, and port of arrivai in this country, corres- 
ponding closely in each particular with the facts relating to défendant 
as shown by other évidence, is admissible as clrcumstantial évidence, 
its weight to be determlned by the jury. 

In Error to the District Court of the United States for the District 

of Massachusetts. 
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Harvey H. Pratt (Henry F. Hurlburt and Isaac F. Paul, on the 
brief), for plaintiiï in errer. 

William H. Lewis, Asst. U. S. Atty. (Melvin O. Adams, U. S. 
Alty., on the brief) . 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The défendant was indicted under 
section 5403.of the Revised Statutes [U. S. Comp. St. 1901,. p. 3656], 
which was enacted for the purpose of protecting records, papers, 
and proceedings of courts of justice, and papers, documents, and 
records filed or deposited in the public offices of the fédéral govern- 
ment. 

The défendant was charged in four counts. In the first count it 
was alleged that there was in the office of the Circuit Court of the 
United States for the District of Massachusetts a certain public record 
of a court of justice of the United States, which was known as the 
"record of the citizenship of one James Mcinerney," and thàt the 
défendant unlawfully took it and carried it away with intent to steal. 

The second count sets out that there was a certain document in 
the clerk's office, the document then and there being a record of the 
naturalization and admission to citizenship of one James Mcinerney, 
which the défendant unlawfully took and carried away with intent 
to steal. 

The third count charges the willful and unlawful destruction of the 
record described in the first count; and the fourth count charges 
the willful and unlawful destruction of the document described in the 
second count. 

Without setting out the assignments of error in détail, it may 
be said that they relate largely to the question whether the thing 
described in the indictment and in the proofs as taken and destroyed 
was a record, or a document which was a record within the meaning 
of the statutes. 

It is quite apparent that Congress, in this sweeping statute, did 
not intend to limit the àct in its opération to a record of a judicial 
proceeding, as enrolled in its entirety. It cannot be possible that it 
was only intended to protect an entire record, and that the statute 
should hâve no force against an offender who mutilâtes or destroys a 
part of a record, or against one who destroys documents or papers 
which constitute a part of the 'original record or files in a judicial 
proceeding, or against one who destroys papers or documents or 
detached records filed or deposited in the public offices of the fédéral 
government. If the statute were to be so narrowly and so strictly 
interpreted, the évident ' purpose of the lawmaking power would be 
defeated in a very substantial degree. We assume, therefore, that 
it was not only intended to déclare it to be an offense to willfully 
destroy an entire record, but as well to make it an offense to steal 
or destroy any part thereof, or any document or paper filed or 
deposited in the offices of the clerks of the United States courts in 
the course of judicial procédure, or any paper, document, or record 
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filed or deposited in any of the public offices of ihe fédéral govern- 
ment; the purpose being to préserve them as évidence relating to 
things which concern the public and the government. 

Such being the manifest purpose, it only becomes necessary to 
consider whether the thing alleged to hâve been taken and destroyed 
was within tlae fair meaning of the statute, and whether the thing 
was described with sufficient légal accuracy in the indictment. and 
whether there was any substantial variance between the proofs and 
the allégations. 

The thing is described in one set of counts as a public record of a 
court of justice, as a record of naturalization and admission to citi- 
zenship, and as a record contained in a book numbered and lodged 
in the clerk's office. In the other set of counts it is described as a 
document filed and deposited in a public office, and as being a record 
of naturalization and admission to citizenship, and as a document 
contained in a book numbered 256 of the records of naturalization 
proceedings. What was taken and destroyed, according to the 
proofs, was two sheets, or four pages, which contained the original 
application of James Mcinerney for naturalization, with the certificate 
of the clerk that the oath was administered to the petitioner before 
the court, on which was the impression of the officiai stamp of the 
United States Circuit Court for the District of Massachusetts, indi- 
cating the date on which the application was filed. The sheets also 
contained the affidavits of the witnesses and the certificate of the 
clerk or a deputy that the affidavits were sworn to by the witnesses in 
the présence of the court, together with the date; also the oath of 
allegiance administered to the applicant upon his admission to citi- 
zenship; the certificate of the clerk that the oath was taken and 
that the applicant was admitted to become a citizen of the United 
States; and a certificate that the court ordered a record to be made 
thereof accordingly. The sheets also contained an impression of 
the officiai stamp of the Circuit Court, recording the date on which 
the case was decided. Thèse sheets or documents had been bound 
into a large volume kept in the vaults connected with the office of 
the clerk, with several hundred similar volumes. There was in- 
Ecribed on the back of the volume, in prominent letters and figures, 
the following: "RECORD OF NATURALIZATION. Vol. 256. 
NOV. 20, 1894 to JAN. 10, 1895. UNITED STATES CIRCUIT 
COURT." There was also bound into this volume an index to the 
cases which it contained. In the index is the name of Mcinerney, 
James, with figures referring to page 144, which page, according to 
the évidence, had référence to the naturalization case to which the 
index referred, and that page, together with everything following it 
which related to the case of James Mcinerney, was eut from the 
volume. Thèse sheets or pages bound in such volume contained ail 
the existing record of the naturalization of James Mcinerney, and, 
according to the évidence, everything about the case was taken and 
destroyed, except the index name and référence to the page. 

The évidence tends to show that under a practice or a System 
which has been in vogue for a long time, the papers, documents, and 
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the proceedings in naturalization cases are not enrolled or extended 
upon the records as is done in adversary civil and criminal proceed- 
ings, but in instances where the applicant is admitted to citizenship 
the original papers and documents, together with the certificates, 
are bound into volumes which are preserved in the custody of the 
clerk as the only record of naturalization cases. Such a record, of 
course, is not strictly a common-law record, which means an enroll- 
ment of the documents in a record extended by the necessary 
incidental formalities. It is, however, a muniment of the applicant's 
title to citizenship, and though the papers and documents are an 
original rather than an enrolled record, in view of their associa- 
tion with a judicial act, and in view of their established judicial 
récognition, they are so far a record of the events involved as to 
be évidence of citizenship in proceedings, which put in question the 
applicant's right to exercise the privilèges and hâve the protec- 
tion of an American citizen at home, and so far a record as to be 
évidence in situations which involve the question whether he shall 
be protected by the United States government as an American citi- 
zen abroad; and thus it was clearly something which should not 
hâve been destroyed or stolen from the records or files of the courts. 
This being so, and such being its weight by reason of its fixed 
connection with an actual investigation and judicial act, which in a 
judicial proceeding established a right, it was a record within the 
fair meaning of the statute. 

The word "record," when used in the sensé of a record in a judi- 
cial proceeding, has been described as "a précise statement of the 
suit from its commencement to its termination, including the con- 
clusion of law thereon, drawn up by the proper officer for the pur- 
pose of perpetuating the exact state of facts." Lord Coke says, 
"Records are memorials or remembrances on rolls of parchment." 
Clearly enough the word "record," used either by courts or in 
statutes, in connection with the idea of a thing which shall be con- 
clusive upon questions of law and fact in adversary proceedings, 
would mean a formally extended record ; because, in order to be con- 
clusive as between adversary parties, it must necessarily be complète, 
and the word used in such a connection means a copy of the papers 
from beginning to end spread upon the record books. But in a 
statute like the one in question, intended to protect government ar- 
chives, the view is entirely différent, because the word is used in 
a popular, or at least in a more gênerai, sensé. The purpose of the 
statute was not to describea record which shall conclude rights, but 
records to be protected from destruction, and the purpose changes 
entirely the point of view, and consequently the sensé of the words 
employed. 

It being a pénal statute, however, it is, of course, subject to the 
rule of strict construction, but such gênerai rule contemplâtes a rea- 
sonable construction in aid of the purposes of the act. Lewis' 
Sutherland Statutory Construction, §§ 538-534. It does not mean 
the narrowest interprétation (Sutherland, § 529), but that courts 
should foUow the true intent of the Législature and adopt that sensé 
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of the words which harmonizes best with the context and promotes 
in the fuUest manner the apparent policy and objects of the Législa- 
ture. United States v. Winn, 3 Sumn. 209, Fed. Cas. No. 16,740; 
United States v. Hartwell, 6 Wall. 385, 395, 396, 18 L. Ed. 830; 
United States v. American Sureties Co. (Sup. Ct; Jan. 2, 190G) 200 
U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. . 

Unless there is something in a statute to indicate otherwise, com- 
mon-law words would ordinarily be accepted as used in the com- 
mon-law sensé, and technical words in the technical sensé ; but words 
in common use, when adopted in a statute, are to be accepted more 
liberally and in accordance with their common signification, when such 
purpose is apparent. Sutherland, § 358. The common and ordinary 
use of the words "record" and "document" obviously makes them 
include in their popular acceptation more than common-law records 
or technical documents. 

As a matter of common knowledge, many papers and documents 
filed in course of judicial procédure are commonly known as a part 
of the record, though not spread upon the rolls; and if, from the 
nature of the situation, or from a long-continued and recognized 
practice, an original paper or document, though not spread upon the 
records, is treated as a record of what it contains, it would be a 
record or a document which was a record within the meaning of the 
statute, though not technically complète, or technically a record or 
a document. 

The words "any record," as used in the statute, are broad enough, 
under reasonable construction, to include any part of a record. Two 
lines, or one line even, from a page of a record of a thousand pages, 
would be a record of the facts stated in the one or two lines, and 
would therefore be a record within the meaning of the statutory 
words "any record." The test of criminality cannot turn upon the 
question whether an ofïender succeeds in getting two-thirds of the 
record, instead of the whole, nor can immunity be made to rest upon 
the point that the record taken and destroyed was not technically com- 
plète, or that documents or papers filed or deposited in public offices, 
as a part of the government archives, were not technically 
complète in ail respects. To illustrate the scope of the words 
"any record" used in the statute with référence to the public 
offices, the report of a commanding gênerai as to the opérations of 
an army, or of a naval commander, are undoubtedly, within their 
meaning, records of the opérations in question, though they are never 
spread upon record books proper, and though they are not a record 
in any common-law sensé. An unsigned mémorandum in the hand-' 
writing of such an officer, deposited or filed in the proper office, would 
clearly enough in the sensé of the statute be so far a record of the 
events to which it relates as to render a person responsible who takes 
it from its public place and destroys it. So it would be with respect 
to the reports of the commandant at West Point or Annapolis in 
which the doings there and the status of the varions persons and 
things are preserved; or the report of the head of the Weather Bu- 
reau. None of thèse things are extended as a record proper, but 
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they contain, none the less, a record of the events which they per- 
petuate, and the record résides in the original in the sensé of this statute. 
Suppose an officer in charge of a géographie exploration and survey 
should, in addition to a gênerai report, lodge in the proper public 
office a diary covering comprehensively and in détail the events of ^ 
year, though unsigned, and though neither a record, a document, or 
a paper, in a technical sensé; it would in the ordinary and popular 
sensé be a record of important events, and as such it would be a 
record entitled to protection within the meaning of the statute. The 
same is true of historié papers, deposited in the public offices. They 
are records of events and entitled to statutory protection, if the légis- 
lative branch of the government uses the word "record" in that 
sensé. 

The statement of the case which we are now considering is desig- 
nated in our system of practjce as the "record." Such is true of ail 
transcripts which, under fédéral procédure, come from the lower 
courts to the appellate courts, and which, though not extended, and 
never a record in the technical common-law sensé, would unquestion- 
ably be a record in a proceeding of a court of justice within the sensé 
of the terms used in the statute under considération. 

In a statute like this there is no more occasion for a narrow con- 
struction of the words "record," "paper," or "proceeding," when 
used in connection with the courts or the clerk's office, than exists with 
référence to the words "paper," "document," or "record" when used 
in connection with the phrase "any public office," and a construction 
of its terms which would make the guilt of an oflfender who steals 
or destroys a muniment or record of a right like the one in ques- 
tion dépend upon whether the thing alleged and proved was a tech- 
nical common-law record, or a technical common-law document, or 
whether it was critically complète by way of enroUment, would whoUy 
destroy the usefulness of a salutary law. It would be a curious 
condition of things, in view of this statute, if a man, who gets access 
to the clerk's office, takes down a volume authoritatively designated 
as "Circuit Court Records," and stealthily cuts out and destroys pages 
which contain the officiai certificate of the clerk and the impres- 
sion of the officiai stamp used in connection with court pro- 
ceedings, and which contain ail the existing record of a naturalisation 
case, shall hâve immunity from criminal responsibility and escape 
liability under a judicial construction of the statute which limits 
its opération to technically complète and perfect common-law law 
records. Such a condition and such a construction would overthrow 
the intention of the lawmaking power, and would oflfend the moral 
sensé and the intelligence of the whole country. 

The case of United States v. De Groat (D. C.) 30 Fed. 764, which 
involved an indictment under the statute in question, though turning 
upon another point, assumed that papers and documents were records. 

In our view a citation of authorities is quite unnecessary, and it 
may perhaps be said that there are no authorities directly in point 
to the question which we are considering, but it has been held in nu- 
merous cases, which hâve an analogous bearing upon the situation 
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hère, that original papers and documents are a part of the record. In 
that class are Gagliardo v. Crippen, 22 Cal. 363, where, under a 
statute, affidavits were held to be part of the record ; so in Cord v. South- 
well, 15 Wis. 211, in respect to a stipulation between parties 
as to an order of sale; so in Lemonds v. French, 4 G. Greene 
(lowa) 123, as to motions, notices, and the rulings of the court under 
a code; likewise the findings of a court in Smith v. Lewis, 20 Wis. 
350 ; a bill of exceptions in Mead v. Walker, Id. 518 ; findings of 
fact in Sutter v. Streit, 21 Mo. 157; findings of fact and conclusion 
signed by a judge and filed in Button v. Ferguson, 11 Ind. 314; a 
submission and an award which becomes the basis of the judgment 
in Buntain v. Curtis, 27 111. 374; an opinion of the trial court as to 
facts in Gregg v. Spencer, 96 lowa, 501, 65 N. W. 411, and in Cum- 
mins V. Woodruff, 5 Ark. 116, that a writing obligatory brought into 
a case by oyer became a part of the record. 

The original papers filed or deposited in the clerk's office and exist- 
ing in a detached condition hâve often been accepted as embodying 
the record of the suit, and some authorities hold that the originals 
are évidence even after the formai record bas been made up. In 
Sutclifïe v.^ State, 18 Ohio, 469, 51 Am. Dec. 459, which was a case 
in the criminal class, detached original papers, not carried forward 
into the record books, were received as évidence upon the trial against 
the objection that they did not constitute the record, and they were 
admitted upon the distinct ground stated in the charge to the jury 
that the papers were the record in the cause, and this was sustained 
by the Suprême Court as applicable to both civil and criminal cases 
in situations where no formai record has been made. See, also, 
Sharp V. Lumley, 34 Cal. 611, 614 ; State v. Bartlett, 47 Me. 388, 401 ; 
Day V. Moore, 13 Gray (Mass.) 622; Allis v. Beadle, 1 Tyler (Vt.) 
179; Buffington v. Cook, 39 Ala. 64; Watts v. Clegg, 48 Ala. 561; 
Peck V. Land, 2 Ga. 1, 46 Am. Dec. 368. 

Holding the view that the statute should be accepted as one in- 
tended to cover judicial records, without regard to whether they 
are technically records, or whether they are technically complète, 
and basing such view upon the idea that the words of the statute 
were used in a broader and more libéral sensé than that which would 
only include formai records in ail respects regular and complète, we 
need not deal with the third assignment of error, which directs itself 
against the manner in which the naturalization papers and the cer- 
tificates and stamped impressions were made and the manner in 
which they were made up into volumes, further than to say that 
a construction of the statute which would permit a défendant to jnstify 
a destruction of public records and documents upon the ground that 
they were open to technical criticism would at once reduce the 
statute in question to an absurdity. Sustaining such a view would 
be équivalent to saying, if public records or documents are open to 
criticism on the ground of irregularity, so far as statutory protection 
is concerned, they may be stolen or destroyed. 

The only remaining questions relate to the évidence tending to 
show when the défendant came to this country. This évidence was 
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introduced by the govemment for the purpose of showîng motive; 
the claira being that the défendant came so late that he could not hâve 
been legally naturalized at the time he was admitted to citizenship, 
and that the motive for his destruction of the record of naturalization 
resided in the idea of avoiding the danger of an exposure of a 
fraudulent act in connection with his naturalization. 

The questions on this phase of the case arise in respect to the 
manifest of the steamer Cythia, which arrived in Boston Harbor in 
May, 1893. The manifest, upon which appeared the name of 
James Mcinerney, with certain descriptive matter, was admitted in 
évidence to show motive, and it is urged in eflfect, first, that the 
statute did not require the report to be in writing or that it be kept, 
and that the paper was not a record of a character to be admissible 
as évidence of the fact that any Mcinerney arrived in this country 
upon the steamer Cythia ; and, second, that the proofs did not identify 
the défendant as the Mcinerney named in the paper! 

We will first consider the question of the admissibility of the mani- 
fest. It is urged that the manifest in question was not required to 
be kept, and therefore had no force after it had performed its func- 
tion of notifying the immigration ofiice as to the number and charac- 
ter of the ahens seeking admission to the United States. This point 
was decided against that view in Evanston v. Gunn, 99 U. S. 660, 666, 
25 L. Ed. 306, where it is said that the admissibility of records kept 
by public officers does not dépend upon a statute requiring them to 
be kept. It is also urged that a written report was not required by 
statute, and as to this we think it entirely clear, in view of the char- 
acter of what was to be reported, încluding name and gênerai de- 
scriptive matter in respect to every alien passenger, that the act in- 
tended a written report. The officiai vérification contemplated and 
imperatively required by the statute would be altogether impossible 
and out of the question upon a verbal report of the names and de- 
scriptive matter of 500 or 1,000 alien passengers. 

It would seem to be settled upon authority that a manifest, or 
a report, like the one in question, made by a designated officer under 
the positive requirements of a statute regulating the manner in which 
such officer shall discharge a quasi public duty, delivered to a proper 
officer of the government which confers the authority and imposes 
the duty, and produced by a proper custodian from the proper gov- 
ernment office, so far partakes of the character of a public document 
as to become évidence of the facts which it contains and which it is 
by law required to set out. 

Section 8, c. 551, Acts March 3, 1891, 26 Stat. 1085 [U. S. Comp. 
St. 1901, p. 1298], déclares: 

"That upon the arrivai by water at any place wtthln the United States of 
any alien immigrant, it shall he the duty of the commanding officer and the 
agents of the steam or sailing vessel by which they come, to report the 
name, nationalitj', last résidence and destination of every such alien before 
any of them are landed, to the proper inspection officers." 

And it would seem that under such requirement there was de- 
livered to the immigration office at Boston a copy of the ship's mani- 
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fest, vvliich was made out by the purser and verified by the oath of 
the captain. 

The admissibility of a paper of a public character would not dé- 
pend upon its strict regularity. If made by authority and under 
positive law, and in accordance with its substantial requirements, it 
would be sufficient. 

We perceive no substantial différence between the requirements of 
the statute hère and those of the English statute, under which, upon 
very forcible reasoning, it was held in Richardson v. Mellish, 2 Bing. 
229, that the list of passengers returned by the captain under the 
authority of the English act was admissible évidence as against third 
parties. The principle of the English case was apparently adopted 
with approval by the Suprême Court of the United States in Buck- 
ley V. United States, 4 How. 351, 258, 11 L. Ed. 961. 

In the case of Evanston v. Gunn, 99 U. S. 660, 666, 25 L. Ed. 306, 
the record was kept by a person employed in the signal service of 
the United States, but the Suprême Court did not base its admissi- 
bility 80 much upon officiai capacity as upon the idea that the record 
was made by a person whose public duty it was to record truly the 
facts stated, and upon the idea that it was of a public character, 
and kept for public purposes. 

It must be borne in mind that the statute in question relates to 
the public good, and its object is, under positive law, to préserve 
data with référence to immigration. The gênerai proposition is some- 
times made in the books, and it has some support upon the authori- 
ties, that, whenever a person is by law required to make a report or 
return of his acts, the report is a public record. We need not accept 
this gênerai and extrême proposition, because it must be subject to 
some qualifications, and the admissibility of a given document must, 
after ail, largely dépend upon its character and the nature of the 
facts to which it relates. Hère, however, there was a positive statu- 
tory désignation of the commanding officer and the agents of the ves- 
sel, and the unquestionable purpose of the act requiring a ship's mani- 
fest to contain a list of alien passengers with certain descriptive mat- 
ter was to préserve record data for the protection of the govern- 
ment and as an aid in the enforcement of its laws in the interests 
of the public good, and it therefore goes without saying that such 
public considération and such authoritative requirement clothes the 
quasi public document or record with a force and sanctity which it 
would not otherwise possess. 

Neither the English case nor the American cases make the ad- 
missibility of the document dépend so much upon the strict officiai 
capacity of the person making the report, as upon the nature of the 
act and upon the idea that it was an act donc in discharge of a duty of 
a public character under the authority and under the requirements of 
the law. 

Certain entries in a ship's logbook bear close analogy to the statu- 

torily required entries upon a ship's manifest or alien list. Both 

Greenleaf and Wigmore treat certain required logbook entries as ad- 

••nissible against a ship whose master made the entries, and against 

143 F.-- 47 
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the party about whom the law requires the entry to be made. Such 
limited rule of admissibility is based, apparently, not upon any ex- 
press statutory provision that the entry shall be évidence, nor upon 
gênerai principles, but upon the quasi public nature o£ the act in- 
volved in the entry, and the requirement of the lavsr that the personal 
entry shall be made. This limited rule of admissibility is quite sufficient 
for the purposes of the analogy. Wigmore suggests, however, that 
the further argument may be made that, although a rherchant ship's 
log is not kept under an officiai duty, it is at least kept under a duty 
imposed by law, and therefore ought to be admissible upon principle. 
Such suggestion doubtless means that something can be said in favor 
of, the gênerai admissibility of such a document, but that vievv we 
need not consider in this case. 1 Greenl. Ev. § 495, and notes; Wig- 
more on Ev. § 1641, and notes. 

It appears that manifests like this, after being verified by the United 
States Immigration Inspectors, who go on board and call ofï the 
names of persons and examine them, and check off answers and ques- 
tions, are bound in book form, according to the practice of the immi- 
gration office, and the one in question was produced at the trial from 
that office, and the conclusion is that it was admissible for the pur- 
pose of showing the collatéral fact that some person by the name of 
James Mcinerney arrived in Boston upon the steamer Cythia in May, 
1893, and if showing by way of description that he was maie, and 
20 years of âge, of Irish nationality, that his last résidence was 
Ireland, that his destination was Massachusetts, and that his occu- 
pation was that of farm laborer. 

The further position is that, if the manifest would be admissible in a 
proper case as a record, the facts which it contained should not hâve 
been read to the jury, because, asit is claimed, they were in no way con- 
nected with the James Mcinerney on trial. If they were not connected 
in such a manner as to make them material on the question of motive, 
it results unquestionably that the manifest was incompétent, because 
wholly irrelevant and immaterial. This is upon the ground that there 
must be identity of person. In other words, it must appear that the 
person on trial was in fact the person named in the manifest. 

This view, as to the necessity of identity of person, was accepted 
by Judge Lowell to its fuUest extent, and the jury was told that the 
évidence contained in the manifest was only addressed to the question 
of motive, and was of no weight or value whatever, unless they should 
find that the James Mcinerney who came to this country in 1892 was 
the same manas the défendant. The instructions were very fuU and 
complète upon this branch of the case. 

The idea of identity necessarily involves a question in the nature of 
a question of fact. The évidence directed to a question of identity 
might be se strong as to clearly make the connection, it might be so 
weak as to clearly fail in that respect, and in such case the collatéral 
fact would be excluded upon a ruling of law ; but, where the relevancy 
and the materiality of collatéral facts dépend upon their being con- 
nected with the main proposition or ultimate fact, the connection may 
be established in the same way that any other question of fact may 
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be established — that is to say, by circumstantial évidence — and when- 
ever the circumstances reasoriably tend to establish a connection which 
would make a collatéral fact material, if the connection is established, 
the trial judge is necessarily in a position where he must submit the 
question to the jury under proper instructions. Where a proposition 
is sought to be established by circumstantial évidence, the individual 
circumstances standing independently are immaterial, and, as re- 
cently pointed out in Commonwealth v. Tucker, 189 Mass. 457, 76 N. 
E. 127, must necessarily be admitted piecemeal, and, if the connec- 
tion fails, then the individual circumstances hâve no value and under 
proper instructions will do no harm. If the circumstances so far op- 
erate as to create a reasonable question whether the collatéral fact 
is connected, that question, like any other question of fact, must be 
submitted to the jury under suitable instructions; and it w^as upon 
ihis view that the District Court, under proper cautions, permitted the 
jury to consider provisionally the collatéral facts contained in the 
manifest, under instructions that, if they should find that the per- 
son on trial was the man named in the manifest, they might consider 
the date of arrivai in this country upon the question of motive for 
destroying the record of his naturalization, and upon that question 
only, and, if they should fînd he was not the man, then the manifest 
and ail it contained was wholly immaterial. 

Therefore it only remains to inquire whether the circumstantial 
évidence so far tended to establish connection between the Mclner- 
ney of the manifest and the Mcinerney on trial as to warrant sub- 
mitting the question of identity of person to the jury. According to 
Greenleaf and Wigmore (Greenl. vol. 1, § 43a; Wigmore, § 2539, and 
notes) concordance in name alone is always some évidence of iden- 
tity of person, but we may assume for the purposes of this case that 
évidence alone of identity in name is not sufficient to justify sub- 
mitting to the jury the question of personal identity, and that it is 
necessary to hâve something more in the nature of évidence to war- 
rant a verdict. Still, as already said, a question like this is, after ail, 
more a question of fact than a question of law, and we need not refer 
to the numberless authorities with respect to questions of identity 
arising out of marriages, births, convictions of crime, estoppels, wills, 
and settlements of estâtes, and in connection with other subjects of 
légal controversy, further than to say that oddness of the name, size 
of the district where the name exists, length of time, sameness in âge, 
nationality, birthplace, sex, occupation, marks, and similarity in fea- 
tures hâve been recognized in the varions cases as circumstantial évi- 
dence of more or less weight tending to establish identity of person. 
In this case there was, in addition 'to the évidence which results from 
the sameness and the oddness in name, évidence tending to show that 
the defendant's âge corresponded with the âge of the Mcinerney named 
in the manifest, that the nationality and birthplace were the same, and 
that the défendant résides in the city or place named in the manifest as 
the city or place of destination. There was also évidence tending to 
show that the défendant has resided in Boston since about the time of 
the date named in the manifest. Quite independent of the idea of 
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presumptions which are talked about in the books as resulting from 
identity of name and identity of descriptions and conditions, we think 
the description of the défendant as to âge, birthplace, nationality, time 
and place of arrivai, and résidence, so closely fitted the âge, birth- 
place, nationality, destination, and time and place of arrivai of the 
person described in the manifest as not only to justify, but to require 
the presiding judge to submit to the jury the question of identity of 
person. 

Under the instructions given the jury may hâve found that the 
person named in the manifest and the défendant were one and the 
same, and may hâve been influenced upon the main fact by the col- 
latéral fact made relevant and material by such finding; while, on the 
contrary, the jury may hâve found that they were not the same, and 
may hâve found the défendant guilty upon the évidence directed to 
the m^n question, entirely uninfluenced by the collatéral facts direct- 
ed to the question of motive made quite immaterial and wholly un- 
prejudicial by the finding that the person named in the manifest and 
the one on trial were not the same. In either event it would be a fair 
trial, and, there being substantial évidence tending to show identity 
of person, the question became one which could not be ruled under 
the law either way, and the plan adopted by the District Court was 
the only one reasonably permissible, and involved, perhaps, the only 
kind of a trial of which the case was susceptible under the circum- 
stances. 

The judgm.ent of the District Court is affirmed. 
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(Circuit Court of Appeals, Nlnth Circuit February 5, 1906.) 

No. 1,243. 

1. INDIANS — TSEATIES — RESERVATIONS — WatEE FOB IBBIOATION. 

Act May 1, 1888, c. 213, 25 Stat. 114, art 2, reduced the slze of the 
Montana Indian réservation under an agreement providing for Con- 
gresslonal donations In order to enable the Indians to become self- 
Bupporting as a pastoral and agrlcultural people. By the treaty the 
Indians ceded and relinqulshed thelr rights to certain lands not then 
reserved ; the réservation being described as beginning at a point In the 
middle of the main channel of Milli river opposite the mouth of Snal^e 
creel£, thence south, to a point, thence east, thenee, In a northerly direc- 
tion, In a direct Une, to a point In the middle channel of Milli river, 
thence up the Milk river, In the middle of the main channel thereof, 
to the place of beginning, etc. Held that, the land reserved to the In- 
dians being barren and worthlegs for agrlcultural purposes without 
irrigation, the treaty so conflrmed should be construed as reserving for 
the use and beneflt of the Indians residing on the réservation a portion 
of the waters of the Milli river for the irrigation of the réservation 
lands, 

2. Watebs and Wateb Coueses— Appbopbiation of Watee— Dbseet Land 

Law — Public Rights. 

A portion of the waters of Milk river havlng been implledly reserved 
for the beneflt of Indians cultivating the Ft Bellînap Indlan réserva- 
tion, by the treaties wlth such Indians, grantees of public lands outside 
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of the réservation could not acquire the exclusive right to appropiiate 
ail the waters of the river for irrigation under the désert land act (Act 
Gong. March 3, 1877, e. 107, 19 Stat. 377, as amended by Act Cong. 
Mareh 3, 1891, c. 561, § 2, 26 Stat. 1096), authorizing appropriation by sueh 
own«'s of vvater for irrigation "subject to existing rights." 

3. Same— Watebs Subject to Appeopbiation. 

Désert land act (Act Cong. March 3, 1877, c. 107, 19 Stat. 377, as 
amended by Act Cong. March 3, 1891, c. 561, 26 Stat. 1096), authorizing 
the appropriation of waters of holders of land acquired under such acts, 
applies only to waters of the United States. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

This is an appeal taken from an order secured by appellee (complainant in 
the court below) enjoining appellants (défendants in the court below) from 
interfering in any manner with the use of 5,000 Inches of the waters of 
Milk river in the state of Montana. Tlie order was made by the court upon 
a hearing under a rule to show cause why the preliminary injunction should 
not be granted. The suit involves the right of the appellee, and of the In- 
dians residing upon the Ft. Belknap Indiaii réservation, to the use of the waters 
of Milk river for useful and bénéficiai purposes. This Indian réservation 
was est-ablished by the treaty or convention between the government of the 
United States and the Indians May 1, 1888 (2.5 Stat. 113-1,33, c. 213). Ap- 
pellee's complaint is quite lengthy, as are also the affldavits and statements 
presented by the appellants at the hearing. We shall endeavor to condense 
the facts derived from the pleadings and évidence, and make a gênerai 
référence to the statutes and treaties hearing upon the issues raised herein. 
The Indian réservation comprises an area of about 1,400 square miles, em- 
bracing about 1,000,000 acres of land, the greater portion of which is grazing 
land, "well adapted to stock raising." Act June 10, 1896, c. 398, 29 Stat. 351. 
There are, however, some portions thereof that are suitable for agriculture, 
and of thèse portions "approximately about 30,000 acres are susceptible of 
irrigation with the waters of Milk river." There is but little water to be 
found upon the réservation itself, and this scarcity of water "renders the 
pursuit of agriculture difflcult and uncertain." 29 Stat. 351, c. 398. The 
center of Milk river is the northem boundary Une of the reserve throughout 
its entire width, and this stream is the only source of supply for the various 
uses of the government and the Indians at the agency, and for irrigation 
]3urposes generally on the reserve. Since 1889 and 1890 a portion of the 
waters of the stream hâve been continuously used by the government and 
the Indians for household, domestic, and irrigating purposes, at and near 
the agency proper, and this is the only source of supply from which to sat- 
isfy their requirements and necessities at that place. Since the year 1898 
water bas been taken from Milk river by means of a canal and used on the 
réservation for the purpose of irrigating the cultivable lands susceptible 
of irrigation with the waters of that stream. As alleged in the complaint, 
"approximately 5,000 acres of land are being Irrigated upon said réservation 
for the purpose of producing thereon crops of hay, grass, grain, and vege- 
tables with the waters diverted by means of sald canal and latéral dltches 
distributing said waters from said canal over the lands." This canal bas 
a carrying capacity of at least 5,000 inches of water, and such amount of 
water is required for the présent needs and requirements of the government 
and the Indians, for household, domestic, agricultural, and irrigating pur- 
poses on said reserve. Besides, stock raising, principally horses and cattle, 
has always been and Is now extensively carried on by the Indians every- 
where on the reserve. "The main reliance of thèse Indians for self-support is 
to be found in cattle raising." 29 Stat. 351, c. 398. And the stock ranging 
and feeding in the northem portion of the reserve ail along the channel of 
the stream, from the eastern to the western limits of the reserve, must 
dépend principally upon Milk river for drinking water. At the time of the 
institution of this suit no water reached any part of the réservation, the same 
having been diverted by the appellants. 
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• Prior to the enactment of any law recognlzlng the rlght of appropriation 
to the waters on the public lands ail of the country wlthln the state of 
Montana was Indlan country. By the provisions of article 4 of the treaty of 
October 17, 1855, proclalmed Aprll 25, 1856, there was established and re- 
served to the Ft. Belknap Indians, and otlier Indian tribes, as and for their 
home and abiding place, nearly ail that part of the state lylng north of 
the Mussel Shell river, and extendlng from the crest of the main range 
of the Rocky Mountains eastward, approximately to what Is now the 
western boundary Une of the Ft. Peck Indian réservation. Revision of 
Indian Treaties, p. 7, 11 Stat. 658. By the terms and provisions of this 
treaty the Ft. Belknap Indians reserved to themselves the "uninterrupted 
privilèges of hunting, flshing, and gathering fruit, grazing animais, curing 
méat, and dressing robes." Article 3 of Treaty, 11 Stat. 657. The ter- 
ritory which was so set apart and reserved to them at that time em- 
braced the channel and the waters of Milk river from its source to its 
moutb lying withln the confines of the United States. Thls contlnued to 
be the abodé of thèse Indians until 1874, at which time their territory 
was reduced so as to embrace nearly ail that part of Montana lying to 
the north of the Missouri river, and extendlng from the. Rocky Moun- 
tains eastward to the Dakota boundary Une, Ineluding Milk river. Act 
of April 15, 1874, e. 96, 18 Stat. 28. The tract so set apart remalned 
Indian country and the Indian réservation of thèse Indians until 1888, at 
which time the présent Ft. Belknap Indian réservation was carved out of the 
larger reserve established in 1874 as their "permanent home," with the cen- 
ter of Milk river as the northern boundary Une of the réservation, and 
which Is now its northern t>oundary Une. The diversion of the waters by 
appellants is admitted by them, but they daim the right to divert the waters 
of Milk river on the ground that the waters of the stream In question were 
legally and properly appropriated by them and each of them for a bénéficiai 
and useful purpose, under the laws of the state of Montana authorizing 
the appropriation of the waters of the streams withln that state for house- 
hold, domestie, agrlcultural, irrigating, and other proper purposes as the 
same are sanetloned, recognlzed, and conflrmed by the fédéral sta tûtes. Their 
rights to the water are based upon the appropriation of the waters, and the 
rights relied upon and asserted by them are those, and those only, that 
Inure to appropriators of water under state and fédéral laws. 

The proofs show: That the Indlvidual appellants are owners of différent 
quantities of land acquired by them under the désert land laws of the 
United States. That their tltle to a large portion of the lands was obtalned 
from the governmeht of the United States under sald laws. Others had set- 
tled upon and applied to enter the land claimed by them under the désert 
land laws. Some of them had appropriated différent quantities of water 
from the West Fork of Milk river, and others from the North Fork of Milk 
river, and ail claim that at the time the waters were appropriated and di- 
verted by them the lands along the bank of said stream above the point of 
said diversions were unapproprlated publie lands. Large amounts of money, 
exceeding over $100,000, had been expended by them in diverting the water 
and in making other Improvements on their lands. The acquisition of their 
lands under the désert land laws, and appropriations of water, were made 
during the years 1895, 1900, and 1903. That in ail said acts they relled 
upon the land laws of the United States, and upon the rights granted to ap- 
propriators of water, for the purpose of reclalmlng désert lands; made en- 
tries under the land laws of the United States of the lands held by them, 
respectlvely, and diverted and appropriated the waters of the West Fork and 
North ï'ork of Milk river, outslde of the llmits of the Indian réservation, 
and tbe appropriations were made to be used upon lands which were thrown 
open to settlement upon the extingulshment of the rights of the Indians 
thereto. AU of the lands owned or claimed by appellants, as well as the land 
owned by appellee and oceupied by the Indians, under the treaty wlth the 
government, are dry and arid, and crops cannot be grown thereon wlthout 
sufficient water to irrigate the same. Unless water is obtalned, the lands 
and homes ôf the respective parties would be rendered valueless and useless. 
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There are four assignments of error: "(1) The sald Circuit Court erred 
in holding that by the treaty made and entered into the Ist day of May. 
1888, between the United States and the Indlans residing upon the Ft. Bel- 
linap Indian réservation, there was reserved to the sald Indians the rlght 
to the use of the waters of iMllk river to an extent reasonably necessary to irri- 
gate the lands included in the reserve created by the sald treaty, and that by the 
said treaty there v/as reserved to the said Indians the right to the use of said 
waters at ail. (2) The said Circuit Court erred In holding that the réserva- 
tion of the waters of Milk river, if any, conta Ined in the treaty of May 1, 
1888, entered Into by the United States, to the Indians residing upon the Ft 
Bellinap réservation, was binding upon respondeuts or any of them so as to 
affect the rights of the respondents to the use of the waters of the tributaries 
of said Milk river based upon acts of appropriation done and had in pur- 
suance to the laws of the United States, the laws of the state of Montana 
and décisions of its courts, and the customs of the country. (3) The said 
Circuit Court erred In holding that the rights of the Indians llving upon 
sald réservation to the use of the waters of Milk river were superlor to the 
rights of the respondents or either of them, for the reason that the proof 
showed affirmatively and without contradiction that the respondents and 
each of them had diverted, appropriated, and applied to a useful purpose 
the waters of the sald river or its tributaries, according to the laws of the 
United States, the laws of the state of Montana and décisions of its courts, 
and customs of the country to the extent claimed by them, and there was no 
proof showing that there had ever been an appropriation of the sald waters 
according to the said laws, décisions, and customs of the said wateps or any 
thereof according to the said laws, décisions, a.nd customs by the said 
Indians, or on their behalf, (4) ïhe sald Circuit Court erred in holding 
that the Indians residing upon said réservation, or the United States for 
their use and beneflt, were entitled as against thèse respondents or either 
of them to the prier right to the use of 5,000 inches of the waters of Milk 
river, or to the prier right to the use of the said waters at ail." 

B. Platt Carpenter, E. C. Day, Stephen Carpenter, James A. Walsh, 
C. C. Newman, and R. E. O'Keefe, for appellants. 

Cari Rasch, U. S. Atty., and Edward E. Cushman, Spécial Asst. 
Atty. Gen. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The first, and in our opinion the most important, question to be 
determined in this case is in relation to the construction and true in- 
terprétation of the treaty of May 1, 1888, between the government of 
the United States and the Indian tribes therein mentioned. What 
rights, if any, did the Indians obtain by virtue of their consent to the 
terms of the treaty as ratified? The situation of the Indians and the 
rights held by them under the prior treaties must be considered. 
What were the inducements which caused them to give up their 
abiding places under the original conditions which existed, and to 
cède and relinquish to the government many of the rights and privi- 
lèges which they had previously enjoyed? Their former homes and 
abiding places, their hunting grounds, and their rights of fishing in 
the streams and lands over which they roamed, were not voluntarily 
abandoned, were not surrendered to the government without considéra- 
tion, or without an object or purpose on their part. The territory over 
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which they previously had occupancy and dominion was very large. 
They were evidently induced by the commissioners representing the 
government to relinquish the greater portion of the vast territory 
over which they claimed control and had possession by the promise of 
the government to aid them with money, and to furnish them with 
stock and farming impleœents whereby they could better their con- 
dition in life. The "act to ratify and confirm an agreement" with the 
several tribes of Indians in Montana, "and for otiier purposes" (Act 
May 1, 1888, c. 213, 35 Stat. 113, et seq.), of itself clearly spécifies 
the causes which induced the Indians to make the change. "Whereas 
the réservation set apart by the act of Congress, approved April 15, 
1874, for the use and occupancy" of the Indians named in the act, 
"is wholly out of proportion to the number of Indians occupying the 
same, and greatly in excess of their présent or prospective wants, 
and whereas the said Indians are désirons of disposing of so much 
thereof as they do not require, in order to obtain the means and en- 
able them to become self-supporting, as a pastoral and agricultural 
people, and to educate their children in the paths of civilization," the 
agreCments were entered into. It was for that purpose, and other 
reasons -mentioned in the difïerent articles of the treaty, that the 
Indians ceded and relinquished to the United States "ail their right, 
title and interest in and to ail the lands embraced within the afore- 
said * * * réservations, not herein specifically set apart and re- 
served as separate réservations for them, and do severally agrée to 
accept and occupy the separate réservations to which they are herein 
assigned as their permanent homes." 25 Stat. 114, c. 213, art. 2. 
"In considération of the foregoing cession and relinquishment, the 
United States hereby agrées to advance and expend annually, for the 
period of ten years after thç ratification of this agreement," sums of 
money amounting to $430,000, "in the purchase of cows, bulls and 
other stock, goods, clothing, subsistence, agricultural and mechanical 
implements * * * jn assisting the Indians to build houses and 
inclose their farms, and in any other respect to promote their civili- 
zation, comfort and improvement; provided, that in the employment 
of farmers, artisans and laborers, préférence shall in ail cases be given 
to Indians residing on the réservation who are well qualified for such 
position." 25 Stat. 114, c. 213, art. 3. "In order to encourage habits 
of industry, and reward labor, it is further understood and agreed, 
that in the giving out or distribution of cattle or other stock, goods, 
clothing, subsistence and agricultural implements, as provided for in 
article 3, préférence shall be given to Indians who endeavor by honest 
labor to support themselves, and especially to those who in good 
faith undertake the cultivation of the soil, or engage in pastoral pur- 
suits, as a means of obtaining a livelihood, and the distribution of 
thèse benefits shall be made from time to time, as shall best promote 
the objects specified." 

In connection with the provisions and terms of the articles of the 
treaty to which we hâve specifically referred> attention is called to 
the boundaries of the Ft. Belknap réservation : 
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"Beginning at a point In the middie of the main ehannel of Milt river 
opposite the mouth of Snalie creeii, tlience due south to a point • • * 
Thience due east * • • thence followlng the southem crest of sald moun- 
tains; * * * thence in a northerly direction in a direct Une to a point 
in the middie of the main ehannel of Milli river opposite the mouth of 
Peoples creeii; thence up Mille river, In the middie of the main ehannel 
thereof, to the place of beginning." 

Now we hâve the basis from v.'hich to détermine whéther or not 
the Indians were, by the terras of the treaty, given any right on the 
reserve, which they accepted, to the flowing waters of Milk river from 
which to irrigate their lands, so as to enable them to cultivate the 
soil on the lands of the government set apart to them for the purposes 
mentioned in the treaty. The Indians are not the owners of the land 
included in the réservation. They are, however, occupants of the land 
which was by the government set apart and reserved for their occu- 
pï. Ion and use. The title to the lands is still in the government. The 
contention of appellants is that when Congress, under the treaty, de- 
clared the land to which the rights of the Indians had been extin- 
guished to be a part of the public domain, the water of the river and 
other sources, unless expressly reserved, became subject to appro- 
priation, under the terms of the Act Cong. March 3, 1877, c. 107, 19 
Stat. 377, as amended iVIarch 3, 1891 (26 Stat. 1096, c. 561), and that 
the government did not reserve any right to the waters of Milk river 
which it or the Indians can assert against appellants, who appropriated 
the waters on the public domain, or to any of the water that fiows 
through or past lands owried by the governmenL 

To quote the language of counsel : 

"The government, having the absolute title and right to dispose of ail Its 
lands, including the lands vvithin the Ft. Beliinap Indian réservation, had 
autbority to grant the right of appropriating water upon tbose lands and 
npou the réservation. No réservation or restriction having been made, the 
government cannot nov?, after thèse défendants bave accepted the grant, ac- 
quired vested rights and expended a large amount of money in improving 
their lands, enjoin them from using the waters which they bave appropriated." 

We are of opinion that, when ail the facts, circumstances, conditions, 
and surroundings of the Indians at the time the treaty was entered into 
are considered, it cannot judicially be said that no portion of the 
waters of Milk river was reserved by the terms of the treaty foi the 
use and benefit of the Indians residing upon the réservation. Such 
a construction would be in violation of the true intent and meaning of 
the terms of the treaty. We must présume that the government and 
the Indians, in agreeing to the terms of the treaty, acted in the ut- 
most good faith toward each other ; that they both understood its mean- 
ing, purpose, and object; that they knew that "the soil could not be 
cultivated" without the use of water to "irrigate the same." Why 
was the northern boundary of the réservation located "in the middie 
of Milk river" unless it was for the purpose of reserving the right 
to the Indians to the use of said water for irrigation, as well as for 
other purposes? 

It is admitted by appellants that "the irrigation and cultivation of 
the Indian lands is a policy of the Indian department." The Indians 
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in their untutbred and uneducatod minds might not hâve known tlie 
exact meaning of the word "irrigation" had it been used in the treaty, 
but in their wild, and to some extent uncivihzed, condition, they knew 
the use of forests, of lands, and of water. If they were to graze cattle 
and cultivate the soil, they knew it could not be done successfully 
without the use of water. They knew, as well as the officers of the 
government; where the boundaries of their réservation were, and that 
their rights, under the terms of the treaty, extended to the middie of the 
channel of Milk river, and beHeved they had as much right to the 
water as to the land included in the boundaries for their permanent 
homes for the uses and purposes of the agreement made with the gov- 
ernment. The signing of the treaty was not an idle ceremony. The ab- 
sence of the words "to irrigate their lands" did not abrogate and de- 
stroy their rights as guarantied by the terms of the treaty. We are of 
opinion that it was the intention of the treaty to reserve sufficient 
vvaters of Milk river, as was said by the court below, "to insure to 
the Indians the means wherewith to irrigate their farms," and that 
it was so understood by the respective parties to the treaty at the 
time it was signed. 

It is true that in the treaty of June 10, 1896, c. 398, 29 Stat. 351, référ- 
ence is made in article 5 to a scarcity of water which renders tiae pur- 
suit of agriculture "difficult and uncertain," yet it will be observed 
that article 2 of that treaty appropriâtes certain sums of money for 
divers purposes, among others, "to enclose and irrigate their farms, 
and in such other ways as may best promote their civilization and 
improvement." In arriving at this conclusion we hâve followed the 
ruies that should govern the courts in the construction of treaties made 
by the government with the Indians. 

In Jones v. Meehan, 175 U. S. 1, 11, 20 Sup. Ct. 1, 5, 44 L. Ed. 49, 
the court said: 

"In construing any treaty between the United States and an Indian tribe, 
it must al ways * * * be borne in mind that the negotiations for the 
treaty are coûducted on the part of the United States, an enlightened and' 
powerful nation, by représentatives skllled in diplomacy, masters of a wrlt- 
ten language, understanding the modes and forms of creating the varions 
technical estâtes known to their law, and asslsted by an interpréter employed 
by themselves; that the treaty is drawn up by tbem and in their own lan- 
guage ; that the Indians, on the other hand, are a weali and dépendent peo- 
pie, who hâve no written language and are wholly unfamiliar with ail the 
t'orms of légal expression, and whose only knowledge of the terms in which 
the treaty is framed Is that imparted to them by the interpréter employed 
by the United States ; and that the treaty must therefore be eonstrued, not 
accordlng to the technical meaning of its words to learned lawyers, but in the 
sensé in which they would naturally be understood by the Indians. Wor- 
cester v. Georgia, 6 Pet. 515, 8 L. Ed. 483 ; The Kansas Indians, 5 Wall. 737, 
7G0, 18 L. Ed. 66T; Choctaw Nation v. United States, 119 U. S. 1, 27, 28, 7 
Sup. Ct. 75. 30 L. Ed. 306." 

To accept the contention of appellants' counsel would certainly be, 
as was said by Mr. Justice McKenna in United States v. Winans, 
198 U. S. 371, 380, 25 Sup. Ct. 663, 664, 49 L. Ed. 1089, "an im- 
potent outcome to negotiations and a convention, which seemed to 
promise more and give the word of the nation for more. And, we 
hâve said, we will construe a treaty with the Indians as 'that unlet- 
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tered people,' understood it, and 'as justice and reason demand Ln ail 
cases where power is exerted by the strong over those to _ whom 
they owe care and protection,' and counterpoise the inequality 'by 
the superior justice which looks only to the substance of the right 
without regard to technical rules.' " 

It is undoubtedly true, as claimed by appellants, that the grants of 
the government for lands bounded on streams and other waters, with- 
out any réservation or restriction of terms, are to be construed, as to 
their effect, according to the law of the state in which the lands lie. 
It was so held in Hardin v. Jordan, 140 U. S. 371, 384, 11 Sup. Ct. 
808. 838, 35 L. Ed. 428. See, also, Whitaker v. McBride, 197 U. S. 
510, 512, 25 Sup. Ct. 530, 49 L. Ed. 857, and authorities there cited. 
It is also true, as appellants claim, that the désert land acts upon 
which they rely recognize the doctrine of appropriation of water 
under state laws, but this right of appropriation can only be acquired 
"subject to existing rights." The language of the proviso in the act 
of 1877 is: 

"That the right to the use of water by the person so conducting the same, 
on or to any tract of désert laud * * * shall dépend upon bona fide prlor 
appropriation * • • necessariiy used for the purpose of irrigation and 
réclamation ; and ail surplus water over and above such actual appropria- 
tion and use, together with the water of ail lakes, rlvers and other gources 
of water supply upon the public lands and not navigable, shall remain and 
be held free for the appropriation and use of the public for Irrigation, min- 
Ing and manufacturlng purposes subject to existing rights." 

The appropriations by appellants from the tributaries of Milk river 
were made with notice of, and subject to, the "existing rights" of the 
government and of the Indians on the réservation. Kinney on Irri- 
gation, § 133. In Story v. Woolverton (Mont.) 78 Pac. 589, where the 
government had abandoned a military réservation and passed an act 
granting to the state of Montana a portion thereof, and there subse- 
quently arose a question of water rights between the parties to the 
suit, the court, in discussing the statutory requirement governing the 
acquisition of water rights by appropriations made by individuals, said : 

"Prior to the time of sett.iement upon the lands ln question, and prlor to 
the appropriation of the waters of Bear creek by any one, both the land and 
the water were the property of the government When the government es- 
tabllshed the réservation, It owned both the land Included therein and ail 
the water running ln the various nearby streams to which it had not yielded 
title. It was therefore unnecessary for the government to 'appropriate' the 
water. It owned it already. AU it had to do was to talie it and use It" 

It necessariiy follows from the conclusions we hâve reached as to 
the proper interprétation of the treaty that the appellants did not ac- 
quire any exclusive or superior right to ail the waters of Milk river 
by virtue of the appropriation of said waters under Désert Land Act 
March 3, 1877, c. 107, 19 Stat 377, as amended by Act March 3, 
1891, 26 Stat 1096, c. 561, 1 Supp. Rev. St. 137. The law is well 
settled that the doctrine of appropriation under said statutes, which 
is recognized and protected by section 2339 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 1437], applies only to public lands and 
waters of the United States. Sturr v. Beck, 133 U. S. 541, 10 Sup. 
Ct. 350, 33 L. Ed. 761 ; Smith v. Denniff, 24 Mont. 20, 60 Pac. 398, 81 
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Am. St. Rep. 408; Cruse v. M'Cauley (C. C.) 96 Fed. 369, 373, 374. 
And it is equally well settled that, when the lands of the government 
hâve been legally appropriated or reserved for any purpose, they be- 
come severed from the public lands, and that no subséquent law or sale 
should be construed to embrace or operate upon them. 
In Kinney on Irrigation, § 124, the author said : 

"The term 'public domain,' in its broadest sensé, eomprehends ail lands 
and waters in the possession or ownership of the United States, and Includ- 
tng lands owned by the several states, as distinguished from lands pos- 
sessed by private Indlviduals or corporations. The term 'public lands' only 
embodiès such lands as are subject to the sale or other disposition by the 
United States under gênerai laws. It is a well-settled prlnciple that land 
once reserved by the government or appropriated for any spécial purpose 
ceases to be a part of the public lands, and in ail grants or proclamations 
déelaring public lands open to settlement the portion already reserved is 
ilways exçepted, though the exception is not speciflcally mentioned." 

In the application of thèse principles to military réservations, see 
Wilcox V. Jackson, 13 Pet. 498, 513, 10 L. Ed. 264. In Leavenworth 
R. R. Co. y. United States, 92 U.S. 733, 742, 745, 747, 33 L. Ed. 634, 
the court, in discussing the question whether certain lands granted to 
the railroad company conveyed lands which had previously been re- 
served for the Indians, said: 

"As long ago as the Cherokee Nation v. Georgla, 5 Pet 1, 8 L. Ed. 25, thls 
•ourt said that the Indians are aclmovcledged to bave the unquestionable 
right to the lands they occupy, until it shall be extinguished by a voluntary 
cession to the government; and recently, in United States v. Oook, 19 Wall. 
591, 22 L. Ed. 210, that right was declared to be as sacred as the title of the 
United States to the fee. * * • With the ultimate fee vested in the 
United States, coupled with the exclusive privilège of buying that right, 
the Indians were safe agalnst intrusion, if the government dlscharged its 
duty to them. • • * We are not without authority that the gênerai 
vvords pf this grant do not include an Indian réservation." 

After quoting from Wilcox v. Jackson, supra, the court said that 
the rule therein announced "applies with more force to Indian than to 
military réservations. Thè latter are the absolute property of the 
government' In the former other rights ar-e vested. Congress cannot 
be supposèd to grant them by a subséquent law gênerai in its terms. 
Spécifie language, leaving no room for doubt as to the législative 
will, is required for such a purpose. * * * The treaty reserved 
them as much to one as to the other of the contracting parties. Both 
were interested therein, and had title thereto. In one sensé they were 
reserved to the Indians ; but, in another and broader sensé, to the United 
States, for the, use of the Indians. Every tract set apart for spécial 
uses is reserved to the government, to enable it to enforce them." In 
United States v. Carpenter, 111 U. S. 347, 349, 4 Sup. Ct. 435, 436. 
38 E. Ed. 451, where the court held that the location of land scrip 
upon lands reserved for Indians under the provisions of a treaty with 
.an Indian tribe, and the issue of a patent therefor, are void, Mr. Jus- 
tice Field, in dçlivering the opinion of the court, said : 

"It matterè not whether the land had been surveyed or not, the treaty was 
notice that a part of the quarry would be retained by the government, and 
that the whole inight be, for the use of the Indiana. This purpose and the 
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Stipulation ot the United States eould not be defeated by the action of any 
offieers of tlie Land Department." 

In Missouri, etc., Ry. Co. v. Roberts, 153 U. S. 114, 118, 14 Sup. Ct. 
496, 498, 38 L. Ed. 377, the court, in discussing the gênerai question, 
said: 

"It bas always been beld that the occupancy of lands set apart by statute 
or treaty with them [the Indians] for tbeir use cannot be disturbed by claim- 
ants under other grants of the government not Indicating Its Intention, either 
in express terms or by the uses to which the lands are to be applied, to change 
the possession of the lands. And the setting apart by statute or treaty with 
them of lands for their occupancy Is held to be of itself a withdrawal of their 
character as public lands." 

In United States v. Rio Grande Irrigation Co., 174 U. S. 690, 702, 
19 Sup. Ct. 770, 774, 43 L. Ed. 1136, the court, in considering the con- 
gressional législation which recognizes and sanctions the right to ap- 
propriate water, and defines the operative effect of this législation, 
and limits and confines it to the public lands, among other things, said : 

"The unquestioned rule of the common law was that every rlparian owner 
was eutitled to the continued natural flovv of the stream. [Quoting the lan- 
guage of Chancelier Kent, 3 Kent, Com. § 4.39.] While this Is undoubted. 
and the rule obtains in those states in the Union which bave slmply adopted 
the common law, it is also true that as to every stream within its dominion 
a State may change this common-law rule and permit the appropriation of 
the flowing waters for such purposes as it deems wise. * * * Although 
this power of changlng the common-law rule as to streams within Its domiu- 
iou undoubtedly belongs to each state, yet two limitations must be recoguized: 
First. That, In the absence of spécifie authority from Congress, a state can- 
not by its législation destroy the right of the United States, as the owner 
of lands borderlng on a stream, to the continued flow of its waters, so far 
at least as may be necessary for the bénéficiai uses of the government prop- 
erty. Second. That it is limited by the superior power of the gênerai gov- 
ernment to secure the uninterrupted navigability of ail navigable streams 
within the limits of the United States." 

Thèse rules are distinctly recognized and approved in the subsé- 
quent case of Gutierres v. Albuquerque Land Co., 188 U. S. 545, 554, 
23 Sup. Ct. 338, 47 L. Ed. 588. 

The views which we hâve expressed are conclusive upon the ques- 
tions herein involved, and render it unnecessary for us to review the 
statutes and décisions of the courts of Montana upon the questions 
pertaining to the rights of appropriation, as distinguished from the 
rules of the common law as to riparian rights. 

In conclusion, we are of opinion that the court below did not err in 
holding that, "when the Indians made the treaty granting rights to the 
United States, they reserved the right to use the waters of Milk river, 
at least to an extent reasonably necessary to irrigate their lands. The 
right so reserved continues to exist against the United States and its 
grantees, as well as against the state and its grantees." 

The order appealed from is affirmed, with costs. 
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EMPLOYEES' lilABILITT ASSUR. CORP., LIMITED, OF LONDON, 
ENGLAND, v. MORROW. 

(Circuit Court of Appeals, Sixth Circuit February 23, 1906.) 

No. 1,468. 

1. Insurance— Action on Accident Pouct — Construction oï Contbact. 

A policy of accident Insurance for the principal sum of $10,000 pro- 
vlded, by clause C, for the payment o£ one-half the principal sum in case 
of an injury resulting In the loss of an arm or leg and on surrender of 
the policy. Clause E provlded for the payment of a flxed weekly Indem- 
nity In case of a nonfatal injury resulting In total dlsability, and clause 
F for a smaller Indemnlty in case of a lesser injury; the amount de- 
pending on the extent of the dlsability. Clause G provlded that, in case 
of an Injury received whlle insured was rldlng as a passenger in any 
public conveyance, the amount payable under any of the preceding 
clauses should be doubled. Clause M provlded that no Indemnity should 
be paid In excess of the value of the insured's time, and that If he car- 
ried Concurrent Insurance "maklng an aggregate weekly Indemnlty in ex- 
cess of the money value of his time, then (except in case of a claim 
conséquent on the death of the assured or loss of the sight of both eyes 
or the loss of tvro entire limbs), this corporation shall be liable f or only 
such proportion of this Insurance for weekly indemnity, fixed indemnity 
or otherwise, as such money value of his time shall bear to the aggregate 
of the weekly indemnity of the entire Insurance so held by him." Plaln- 
tiff, while traveling as a passenger upon a publie conveyance, sustalned 
an accidentai injury through which he suffered the loss of an arm, being 
at the time the holder of a policy in another eompany similar in terms. 
except as to clause M. EelO,, that he was entitled to recover the sum of 
$10,000 under clauses and G wlthout regard to the value of his time, 
and that clause M had no application to the case, but applled only to 
cases where weekly indemnity, "flxed or otherwise," become payable un- 
der clause B or F. 

2. CoNTEACTS — Construction — Inconsistent Clauses. 

It is a settled rule of construction that, if two clauses of a contract 
are répugnant and cannot stand together, the flrst will stand and the 
last be rejected, and especlally should the rule be applied where the later 
provision. If glven effect, would In certain contlngencies completely alter 
the principal terms of the agreement which has prevlously been clearly 
set ont. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dlg. Contracts, §744.] 

3. Samk—Pbovisos. 

The ordlnary office of an exception or proviso In a contract or law Is 
to take spécial cases out of a gênerai class or to guard agalnst a mis- 
interpretation, and where the exception is of something which would not 
without It hâve been included the exception must be regarded as having 
been introduced. merely out of excess of caution, and has no important 
bearing on the construction of the provision in which it is found. In 
such case it will not operate to include in the gênerai class other mat- 
ters of the same class as those excepted. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dlg. Contracts, § 765.] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Walter Stokes and E. W. Strong, for plaintiff in error. 
James C. Bradford, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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LURTON, Circuit Judge. This is an action upon a contract of 
insurance against accident. Under the gênerai liability clause the 
American corporation insured the défendant in error, Dr. William 
Morrow, "against bodily injuries within the meaning of this policy, 
caused by external, violent and accidentai means during the period 
covered by this policy, subject and according to the agreements and 
conditions herein contained, which are to be considered as conditions 
précèdent, in the principal sum of ten thousand dollars." Among the 
so-called agreements and conditions referred to in the gênerai lia- 
bility clause set out, which are supposed to be applicable in the présent 
controversy, are clauses C, E, G, and M, which are as follows: 

"(C) If such injuries alone witliin ninety days resuit in the loss by actual 
séparation, of one entire hand or one entlre foot, the corporation will pay 
one-half the principal sum aforesaid, on surrender of this policy. 

"(E) If such injuries shall not be fatal and are not as described in clause 
B, C, or D, but shall alone resuit in the assured being immediately and wholly 
disabled, and he shall thereby be prevented from transacting any and every 
kind of business pertaining to his occupation, then so long as the assured 
shall be so disabled, not exceeding two hundred consécutive weeiis in respect 
of any one accident, the corporation will pay the sum of fif ty and 00-100 
dollars per week. 

"(G) If such injuries alone are sustained while riding as a passenger in 
or upon a public conveyance propelled by steam, electrieity or cable, or while 
being a passenger within an elevated car provided for passenger service only, 
then the amount payable under clauses A, B, C, D, E, or F, shall be doubled, 
provided that no payment so made for weekly indemnitjr shall be in excessof 
the money value of the assured's time, and provided also that the addition 
of five per cent, named in clause A shall not be calculated on double the 
principal sum assured. 

"(M) If the assured is injured in any occupation or exposure classed by 
this corporation as more hazardous than that herein given, his insurance 
and weekly Indemnity shall be only for such amounts as the premium paid 
by him will purchase at the rate fixed for such increased bazard. No claim 
for indemnity in excess of the money value of the assured's time shall be 
valid. If the assured carries insurance, either in this Or ôther companies, or 
associations, or both, making an aggregate weekly Indemnity In excess of 
the money value of his time, then (except in the case of a claim conséquent 
on the death of the assured or loss of the slght of both eyes or the loss of 
two entire limbs), this corporation shall be liable for only such proportion 
of this insurance for weekly Indemnity, flxed indemnity or otherwlse, as 
such money value of his time shall bear to the aggrega.te of the weekly In- 
demnity of the entire insurance so held by him." ' 

The case was submitted to the jury upon an agreed statement of 
facts. The only facts having any bearing upon the interprétation 
of the contract are thèse: (1) Dr. William Morrow, the plaintiff 
below, while traveling as a passenger upon a public conveyance, sus- 
tained an injury through violence by which he suffered the loss of an 
arm within 90 days. He made full proof of loss as required, but 
payment was refused. He was at the time the holder of the policy 
in suit and of another of like terms, except that the second had no 
clause similar to clause M, in the Maryland Casualty Company. (2) 
His weekly income at the time of the accident was $75 from his oc- 
cupation, which was that of a real estate agent. Upon the agreed 
statement of facts the court instructed the jury to return a verdict for 
the plaintifï for $10,000, with in'erest from the time the payment 
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was due and owing under the contract. The principal sum for whicb 
the American association was liable was $10,000. For the loss of an 
arm they were liable to pay one-half the principal sum under clause 
C; but, if the loss, as in this case, occurred while traveling as a pas- 
senger in a public conveyance, the agreement was, under clause G, 
to pay double the amount due under other circumstances. 

Thus far the contract was plain, so plain that there was no room 
for controverting a liability for a principal sum of $10,000. But the 
insistence of the insurer was that the principal sum thus confessedly 
payable under the gênerai liability daim and clauses C and G of the 
agreements and conditions should be eut down from $10,000 to $3,750 
through the opération of clause M. For convenience we again set 
out this clause, as the case must turn upon îts meaning: 

"If the assured is injured In any occupation or exposure classed by this 
corporation as more hazardous than that herein given, his Insurance and 
weekly indemnity shall be only for such amouiits as the premium paid by 
him will purchase at the rate fived for such inereased hazard. No clalm for 
indemnity in excess of the money value of the assured's tlme shall be 
valid. If the assured carrles Insurance, either in this or other companies, 
or associations, or both, making an aggregate weekly Indemnity in excess 
of the money value of his time, then (except in the case of a clalm consé- 
quent on the death of the assured or loss of the sight of both eyes or the 
loss of two entire limbs), this corporation shall be liable for only such 
proportion of this Insurance for weekly indemnity, fixed Indemnity or other- 
wise, as such money value of his tlme shall bear to the aggregate of the 
weekly indemnity of the entire Insurance so held by him." 

The construction of this clause insisted upon by the plaintiff in 
error is best shown by the request made for an instruction, which. 
was in thèse words : 

"From the àgreed statement of faets in this case It appears (1) that the- 
money value of plaintiff 's time, or his income, was $75 per week; (2) that 
under this policy in suit plaintiff was entitled to receive from this défendant 
$100 per week as indemnity; (3) that under the policy held by the plaintifC 
in the Maryland Casualty Company was entitled to receive from said Com- 
pany the sum of $100 per week; (4) that the total weekly Indemnity to be 
received by the plaintiff from both companies was $200 per week. The 
court therefore Instructs you that, Inasmuch as the money value of plaintiff's 
tlme was but 37?^ per cent of the aggregate weekly indemnity to be received 
from both companies, the plaintiff in this action, If he recover at ail, is 
entitled to recover as a principal sum only 37% per cent of $10,000, or 
$3,750." 

This was denied and the action of the court in so refusing to in- 
terpret clause M présents the single question to be decided. No ques- 
tion of weekly indemnity for a disability, either total or partial, arises 
under this contract and the facts of this case. Under clause E of the 
contract the insurer agreed to pay, in case of an in jury not fatal and 
not resulting in the loss of one or more eyes, or one or more limbs, 
but producing total disability, the sum of $50 per week, so long 
as the assured shall be so disabled not exceeding 100 consécutive 
weeks. If the disability of the insured from his injury is not com- 
plète, and is not an injury of the character for which a lump sum 
is payable under other clauses, then the insurer agrées, under clause 
F, to pay a weekly indemnity not exceeding 50 per cent, of the sum 
stipulated in clause E. during continuance of such partial disability,. 
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not exceeding 36 weeks. Under clause G the amounts payable as 
weekly indemnity under clause E or F are to be doubled, subject to 
this important provision, namely, "that no payment so made for 
weekly indemnity shall be in excess of the money value of the assured's 
time." But no right to receive any weekly indemnity whatever ex- 
ists for the loss of an arm. For such a loss the contract is that a lump 
sum of $5,000 shall be paid, unless the loss occurred while the as- 
sured was a passenger upon a public conveyance. In that event, the 
express agreement, contract, or covenant, is to pay the assured the 
sum of $10,000. 

To defeat this plain, indisputable resuit, the assurance corporation 
relies upon clause M, and contends that under that provision the lump 
sum payable for such a loss is only that proportion of the principal 
sum otherwise payable which the actual money value of the as- 
sured's time bears to the aggregate maximum weekly indemnity 
payable, in some circumstances, under this and ail concurrent acci- 
dent insurance. Thus it is said that the maximum weekly indemnity 
j^ayable under the assured's contract with the Maryland Casualty 
Company was $100, and that the weekly indemnity payable under 
this policy is $100. The aggregate weekly indemnity under both 
policies was therefore $200 per week, while the weekly salary or in- 
come of the assured was only $75. Thus it is said that the lump sum 
payable is '°/2oo of $10,000, the principal sum otherwise payable, 
which would be $3,750. 

In short, the amount recoverable by a plaintiff for the loss of an arni 
would be in an inverse ratio to the amount of insurance he carried. 
To illustrate : But for his policy in the Maryland Company, he would, 
under this interprétation, be entitled to recover three-fourths of the 
principal sum, or $7,500, that being the proportion of $10,000 which 
$75, the value of his time, bears to $100, the maximum weekly in- 
demnity which he might recover if he had been totally disabled 
so as to bring himself under clauses E and G, instead of clauses C and 
G, as was the fact. If he had been unfortunate enough to hâve taken 
out 10 policies, each contracting to pay him $10,000 for the loss of an 
arm while a railway passenger, the aggregate of his weekly indemni- 
ties would be $1,000, while the actual value of his time would be $75. 
Then he would recover from the company "*/iooo of $10,000 or 
$750. In case the other 9 contracts had simîlar clauses to clause M 
in this one, the aggregate of his recovery from ail 10 companies would 
be $7,500, or three-fourths of the principal sum he had reason to 
believe was due under each contract. 

This proviso, if applicable at ail, when the contract provides for 
the payment of a principal sum for a spécifie injury, such as the 
loss of an arm, leg, or eye, is novel in such contracts. It has no 
analogy to the contributory clauses found in fire insurance policies, 
which are so framed as to secure to the insured one full compensa- 
tion or indemnity for his loss, when that is less than the aggregate 
of his insurance, but apportions that single compensation among the 
concurrent insurers in proportion to their several contracts. Neither 
is there any analogy between the loss by fire of spécifie property and 
143 F.— 48 
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the loss by accident of an arm or other linib. In the first case, prop- 
erty has a market value, and when that market value is paid the 
assured is indemnified. A bodily injury has no market price. If it 
results in a mère disability to continue the assured's avocation, the 
value of the assured's time during such disability furnishes a definite 
standard for a contract of indemnification. Upon that theory the 
contract in suit is framed. For a total disability, not resulting in 
the loss of a limb or eye, the measure of indemnity is the value of 
the assured's time during the disability, not exceeding a fixed num- 
ber of weeks. But, in very positive terms, it is provided, in more 
than one clause, that under no circumstances is the disability indemnity 
to exceed the money value of the assured's time. In case the dis- 
ability is not total, but partial, the indemnity cannot exceed one-half 
of that recoverable for a total disability. But the contract recognizes 
that for a death by accident, or the loss of limbs, or an eye, there is 
no market standard of value and accordingly provides in most ex- 
plicit terms for the payment of an agreed sum to be paid in fuU dis- 
charge of the liability under the policy. 

How, then, can a subséquent provision stand which âltogether 
changes the measure of such recovery for such an injury from an 
agreed, definite, fixed amount, by substituting for that a sum to be as- 
certained by the ratio of his weekly wages to the weekly indemnity 
contracted to be paid only for a disability not resulting in the loss 
of a limb? But if the contract to pay a definite or fixed Sum for the 
loss of an arm is to be abandoned for a sum ascertained by a meas- 
ure of thè feind suggested, then which 'Veekly indemnity" payable 
under this policy, or the other concurrent policy, are we to take as 
furnishing that factor in the problem? 

Counsel for the assurance corporation assumes that the maximum 
weekly indemnity payable under any circumstances is to be taken. 
But why take that as a factor rather than the minimum pro- 
vided by clause F? This assured has no claim for any kind of weekly 
indemnity. If he had, there might be sortie room for supposing that 
the maximum weekly indemnity payable to him was to be taken as 
a factor ; the résuit in such case bèing to confine the assured to a 
weekly indemnity equal to his weekly income, each concurrent policy 
paying a proportion thqs ascertained. That no assured having a 
claim under clauses E or F was to receive a weekly indemnity in ex- 
cess of his weekly income is provided in both clause G, as well as 
in clause M, where it again said that "no claim for indemnity in 
excess of the money value of the assured's time shall be vaUd." There 
is no more rèason for saying that the "aggregate of the weekly in- 
demnity of the entire insurance so held by him" is to be made up 
by taking the maximum weekly indemnity payable under some cir- 
cumstances than there iS for taking the minimum weekly indemni- 
ties payable under other circumstances. Thus, under clause E, the 
weekly indemnity is fixed at $50 per week. Under clause F the 
weekly indemnity is not, to exceed $85 per week, and may be less in 
proportion to the extent of the disability. The same scale of indemni- 
ties holds good under the other concurrent insurance. Now, if we 
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take the greatest weekly indemnity payable under clause F, we will 
hâve a less aggregate weekly indemnity than the money value of the 
assured's time. If we take the minimum indemnities, will the rule 
work the other way, and increase the lump sum otherwise payable 
by reason of the fact that the money value of the assured's time is 
in excess of the aggregate of his weekly indemnities? As the assured 
lias no claim for any kind of weekly disability indemnity, there would 
seem to be less reason for taking maximum indemnities as a factor 
than minimum, inasmuch as the burden is strongly upon the insurer 
to show a plain purpose to eut down the sum otherwise plainly due. 

But, if the clause is to be so construed as to make the lump sum re- 
coverable for the loss of an arm in the inverse proportion to the 
amount of such accident Insurance carried by the assured, it is plainly 
répugnant to the prior covenants of the contract explicitly agreeing 
to pay $10,000 for the loss of an arm while riding as a passenger upon 
a public conveyance. It is trifling with the substance of things to say 
that two such antagonistic clauses can stand together, or that the 
later is a mère modification of the other. If the agreement in the 
prior clause is antagonistic to the agreement in the later clause, one 
must yield to the other. But it is a well-settled principle of con- 
struction that if two clauses are répugnant, and cannot stand to- 
gether, the first will stand and the last will be rejected. Bean v. Jîtna 
Life Ins. Co. (Tenu.) 78 S. W. 104 j Wis. Marine & Fire Ins. Co. Bank 
v. Wilkin, 95 Wis. 111, 118, 69 N. W. 354, 60 Am. St. Rep. 86 ; Wil- 
liams V. Hathway, L. R. 6 Ch. Div. 544; Straus v. Wanemaker, 175 
Pa. 213, 34 Atl. 648. We are the more disposed to apply this prin- 
ciple to a contract such as this becauses the instrument is not drawn 
systematically and terms are employed which signify a considérable 
degree of carelessness. In such case it is more easy to conclude that 
the earlier parts of the instrument which most plainly set out the 
contract betwegn the parties should prevail over a vague subséquent 
provision which would completely alter the principal terms of the 
agreement if applied to the case of the loss of an arm. 

But we do not at ail agrée to the interprétation which counsel for 
the assurance incorporation places upon the clause. Upon the con- 
trary, we think, if any meaning can be attached to it, that it was 
intended to relate or apply only to the weekly or fixed indemnities 
payable under clauses E and F. Limited thus, the purpose that the 
assured shall not receive such indemnities in excess of his weekly 
income is carried on by providing that the sums payable to him under 
the présent contract "for weekly indemnity, fixed indemnity, or other- 
wise" shall be measured by the proportion which his weekly income 
bears to the aggregate sums payable to him as such weekly indemnity 
under this and other concurrent Insurance, thus guarding against a 
pajment under ail concurrent contracts of any greater proportion 
by this Company than the assured's weekly wages bear to the aggre- 
gate of ail of his contracts. The words "weekly indemnity, fixed in- 
demnity or otherwise" most reasonably refer to the différent kinds 
of indemnities provided by clauses E and F, which deal only with 
clairas for disabilities not resulting in death or the loss of limb or 



756 143 FEDERAL RBPOETEK. 

eye. The provision in clause E agreeing to pay an indemnîty of 
$50 per week may well be described as a "fixed indemnity" as com- 
pared to that payable under clause F, which cannot exceed one-half 
of the fixed sum under clause E, and may be less than half, for it 
is to be settled with respect to the extent of the disablement frotn 
pursuing the assured's avocation. Thus construed, clause M ope- 
rates not to reduce an assured's indemnity below the amount he has 
cxpressly contracted for, but confines him to a recovery of a weekly 
indemnity, whether fixed or otherwise, corresponding to his weekly 
income, and limits the liability of the insurer to its proportion of that 
indemnity. Thus, if an assured should sustain an injury while riding 
as a passenger which produced a total disability, he would be en- 
titled to receive a weekly payment of $100 under clauses E and G, 
if his weekly income was equal to that sum. If not, the weekly in- 
demnity payable under clauses E and G would be a sum equal to his 
weekly income. 

But under the opération of clause M, if he had another policy en- 
titling him to a similar weekly indemnity, he would receive from the 
])laintifï in error, ''^/loo of the weekly indemnity of $100 otherwise 
payable to him, or $37.50, which would be precisely one-half oi his 
weekly wages or income. From the concurrent policy, if it contained a 
like contributory clause, he would receive a like sum. Under both he 
would get a weekly payment equal to his weekly wages, and this 
would be in strict accord with his agreement under each policy. This 
would bring the clause within the principle upon which fire insurance 
contributory clauses operate. There would be from the différent 
companies a sharing ifi one fuU indemnification for a disability ; the 
thing indemnified being loss of time valued at the weekly income of 
the assured at the time. Thus applied, the assured's payments on 
account of a disability would not be in an inverse proportion to the 
aggregate of his concurrent insurance. That extraordinary resuit 
only cornes about when we substitute a principal sum payable in 
lump for a spécifie loss for the maximum weekly indemnity payable 
under the clause of the agreement applicable to a claim for weekly 
indemnity only. Against this, and in favor of the construction which 
would make this provision répugnant to the explicit prior covenants 
of the contracts, is the single argument growing out of the exception 
interjected in brackets into the belly of the clause, in thèse words: 

"Except in the case of a daim conséquent on the death of the assured 
or loss of the sight of both eyes .or of the loss of two entire llmbs." 

If this exception had been omitted, the provision could not possibly 
hâve applied to the cases mentioned in the exception. The excep- 
tion did not, therefore, operate to take out of the proviso something 
which, but for the exception, would hâve been included. Its prés- 
ence, therefore, cannot under such circumstances bring within the pro- 
viso a claim which would not hâve been within the proviso if the ex- 
ception had been omitted. The ordinary office of an exception or 
proviso is to take spécial cases out of a gênerai class or to guard 
against misinterpretation. Expérience shows, however, that they 
quite fre^uently are introduced from excessive caution, in such cases 
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operating only to bring confusion. There is no gênerai rule requir- 
ing that every other daim or subject of the same gênerai class as 
those excepted out shall be regarded as embraced in the gênerai 
words of the contract or law unless the gênerai language of the writ- 
ing leaves it doubtful whether the matters named in the exception 
would hâve otherwise been within the gênerai terms of the law. 
Sedgwick, Stat. Construction, § 223. In Tinkham v. Tapscott, 17 N. 
Y. 141, 152, the court refused to enlarge the scope of a law by bringing 
within it certain things of the class of those excluded by exception. 
The court held that the exception applied to matters which would 
not hâve been within the gênerai language of the law and the excep- 
tion was introduced from excess of caution. The rule applicable was 
thus stated by Justice Denio: 

"The correct statement of this rule of construction is that, where it would 
be equivocal upon the gênerai language whether a partlcular thing was em- 
braced, the exception of another thing of a similar kind will show that the 
first was intended to be ineluded." 

We therefore reach the conclusion that the intrusion of an excep- 
tion which did not operate to exclude from the contract something 
otherwise ineluded has no important bearing upon the construction 
of the clause in which it is found. There is room for construing 
clause M as an independent provision relating only to injuries oc- 
curring in occupations or exposures classed as more hazardous than 
those described in the policy. We need not consider this, for we are 
satisfied that it does not apply to injuries resulting from a loss of an 
arm any more than it does to a death loss or of two limbs or two 
eyes, injuries which the parties through excess of caution excluded 
by an exception from the gênerai language of the provision. 

There was no error in instructing the jury that the contract bears 
interest from the date when the money due plaintifï was due and 
payable. The Tennessee statute upon the subject of interest applies 
to such policies. Shannon's Code Tenu. § 3494 ; Brady v. Clark, 
13 Lea (Tenn.) 326; Knights of Pythias v. Allen, 104 Tenn. 633, 
58 S. W. 241. 

Judgment affirmed. 
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(Circuit Court of Appeals, Sixth Circuit March 5, 1906.) 
No. I,4.ô5. 

CONTEACTS — CONSTEtrCTION PBACTICAL CoNSTBUOTION BT PaBTIES IN EXE- 
CUTION. 

^Vhere two railroad companies, In a succession of contracts in pari 
materia, ail relating to the joint use of terminal property, ail of whicli 
originally belonged to one company, but which was subsequently added to 
by the other, in flxing a basis for the division between them of the eost 
of maintenance, etc., used the terms "wheelage" and "car and engine 
mileage" iudiscriminately, but, in the exécution of the contracts from 
the first, based such a division on wheelage, that construction will be 
adopted by the courts in determining their rights thereunder. 
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2. Eaileoads^Conteacts for Teeminai. Facilities. 

Two rallroad companies entered Into a contract for the joint use of 
a terminal property owned by one, and whlch was reached only over 
a eliort track owned by such company, the use of whieh was included. 
The contract provided that, if the business sliould require It, additional 
property should be acquired by one or both and included in the joint use 
so provided for. Subsequently additional property was purchased by 
the other company, and a new contract was made recitiug its purchase 
in accordance with sueh provision, and readjusting the rentals and ex- 
penses for maintenance aecordingly. Still later a further renewai and 
readjustment was made to meet new conditions. In ail provision was 
made for dividing the cost of maintenance, etc., of the property owned 
by each on a wheelage basis, or on the basis of the "car and engine 
mileage use of said property" by the other. Eeld, that such contracts 
contemplated the Joint use of ail the property as a whole, and that 
wheelage was to be computed on ail cars and engines passing to such 
property over the short Une, regardless of whether such particular 
cars or engines actually went upon and used the part of the property 
which was owned by the other company, especially in view of the fact 
that the parties acted upon such construction for many years before any 
question was raised. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

A. C. Dustin, for appellants. 
E. J. Marshall, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This appeal brings before us proceed- 
ings had in the court below upon an intervention of the Pennsylvania 
Company in a suit brought by the Central Trust Company of New 
York against the appellant railway company to foreclose a mortgage 
upon its property, in which Monsarrat had been appointed receiver. 
By leave of the court the Pennsylvania Company filed its pétition, 
and, later on, a second pétition, praying for a decree charging the 
property of the appellant railway company with the future obliga- 
tions of two contracts made with the petitioner^ the first by one of the 
constituents of that appellant, which is a consolidation of several pre- 
existing companies, and the other by the appellant, the first dated No- 
vember 9, 1876, and the second January 1, 1887, relating to the joint 
use by the parties of certain railway terminal properties at Toledo, 
and praying also for an accounting upon the matters of the first of 
those contracts. The appellants filed a joint answer and cross-pe- 
tition, and subsequently a second joint answer and cross-petition, in 
which they asked for the protection of the contracts, and for a decree 
against the Pennsylvania Company under the contract of January 1, 
1887. The issues having been made up, the matters involved in the 
controversy were referred to a master to take testimony and report. 
Upon the coming in of the master's report, the court dismissed the 
pétition of the Pennsylvania Company, as well as the cross-petition 
of the appellant railway company. From that decree the railway com- 
pany and its receiver appeal. There is but a single ultimate question 
presented by the appeal, and that is one which requires a construc- 
tion of a paragraph of the contract of January 1, 1887. The earlier 
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cuntract of November 9, 1876, and another relating to the same sub- 
ject and between the same parties, bearing date May 10, 1880, are 
to be referred to only for the purpose of settling the meaning of the 
paragraph of the contract of Jannary 1, 1887, above mentioned. 

The facts at the bottom of the controversy are thèse: The Penn- 
sylvania Company, in 1876, held a lease of, and soon thereafter be- 
came the owner of, the properties of the Toledo & Woodville Rail- 
road Co., which included a railroad extending from Walbridge five 
miles in a northwesterly direction into the city of Toledo, where it 
ended in a rectangular tract of land of some 13 acres, which was used 
as the terminal of its freight and passenger business. While in the 
use of thèse properties as part of its railroad, the Pennsylvania Com- 
pany on the 9th of November, 1876, entered into an agreement with 
the Columbus & Toledo Railroad Company, a constituent of the ap- 
pel! ant, and which was then building a railroad northerly toward the 
city of Toledo, for the joint use and occupation of the short pièce 
of trackage in from Walbridge and the terminal facilities afforded 
on the 12-acre tract. This contract provided for the payment to the 
Pennsylvania Company by the Columbus & Toledo Railroad Company 
of a fixed charge of $31,000 per annum, payable in monthly install- 
ments, evidently intended as one-half of the annual interest upon the 
value of the properties appropriated to the joint use of the parties. 
Then, in respect to the cost of maintenance, of which the Pennsyl- 
vania Company retained the direction, it was stipulated that the Colum- 
bus & Toledo Railroad Company should bear a proportionate part, 
"based upon the proportion which the car and engine mileage of that 
party shall bear to the whole car and engine mileage * * * over 
the said part of the Toledo & Woodville Railroad between Walbridge 
and the city of Toledo." The contract suggested that the needs of 
their joint use might require the acquisition of more space, in which 
event the parties would purchase jointly, or, if that should not be 
resolved upon, then either might buy, and, when bought, the property 
should be appropriated to the joint use upon the conditions of the 
original appropriation. Upon the making of this contract and the 
connection of its line at Walbridge by the Columbus & Toledo Rail- 
road Company, the Pennsylvania Company stationed and continued 
a watch at Walbridge, who kept count of the several cars and engines 
of the two companies, passing that place to and from the terminal 
station at Toledo. The monthly bills for maintenance rendered by, 
and paid to, the Pennsylvania Company were based upon the count 
of cars and engines thus kept at Walbridge, and this mode of charg- 
ing and settling for maintenance was practiced by the parties for 
about 30 years. Finding more room was needed at the terminal, the 
Columbus & Toledo Railroad Company proposed to the Pennsylvania 
Company to jointly purchase another 12-acre tract of the same shape 
lying east of the other; Magnolia street running north and south 
between. The Pennsylvania Company not acceding to this, the Colum- 
bus & Toledo Railroad Company purchased it, and it was thereupon 
appropriated to the joint use; the Pennsylvania Company assuming 
the direction of the maintenance thereof. The Columbus & Toledo 
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Railroad Company built a dock along one side of the tract it had pur- 
chased, for the purpose of facilitating the transfer of freight between 
it and carriers on the Great Lakes. The Pennsylvania Company de- 
sired to extend the joint use so as to include the dock, and on May 
10, 1880, the parties made a further agreement, whereby the Columbus 
& Toledo Railroad Company granted in terms to the Pennsylvania 
Company the privilège of joint use of the tract it had purchased and 
included the dock. In considération the Pennsylvania Company agreed 
to pay a proportion of the interest upon the cost of the tract and the 
dock improvements, estimated at $226,949, to be determined by "the 
car and engine mileage use of said property, * * * to be com- 
puted on the same basis and in the same manner, as is provided for 
expenses of maintenance of that part of the second party's raihvay 
between Walbridge and Toledo, occupied jointly by the parties hereto 
under contract dated November 9, 1876" ; and further agreed that, 
"in addition to the said wheelage proportion of interest upon cost 
as above provided, the said second party shall pay semiannually to 
the first party its said wheelage proportion of the current taxes and 
assessments, * * * said wheelage proportioned to be calculated 
over the same period of time as taxes cover." It is seen that the 
"said wheelage proportion" refers to an antécédent, wherein the same 
thing is called "car and engine mileage use," and that in turn refers 
to the basis of proportion in the contract of 1876 as being identical. 
We refer to this contract for the purpose not only of showing the 
indiscriminate use of the two expressions to mean the same thing, 
but more particulariy to show what understanding they continued to 
hâve, and with référence to the matters about which they had con- 
tracted. The business went on in this way. But in time some of the 
individual property of each of the parties had been fixed upon the 
premises owned by the other, which did not belong to the kind em- 
ployed in maintenance merely, but were of a permanent character; 
and it was thought désirable that each should become the owner of 
ail of such property as was located on its own land. 

Finally, on January 1, 1887, they entered into the contract now in 
question. This contract begins by reciting that by the agreement 
of November 9, 1876, the parties stipulated for the "right of joint' use 
of the main and side tracks, engine house, passenger and freight 
stations and other terminal facilities of the first party (the Pennsyl- 
vania Company) at Toledo, and between Toledo and Walbridge," and 
provided "that in case the business of the parties should require an 
increase of facilities, the same should be provided," etc., and that in 
pursuance of that agreement the parties hâve fr.om time to time built 
additional tracks and made other improvements upon the properties 
in question, at a cost of $89,519 to the first party, and at a cost (in- 
cluding the purchase of its tract of land) to the second party of $236,- 
947, and that the first party was granted the right of joint use of 
the properties of the second party on the wheelage basis by the 
contract of May 10, 1880; and further reciting that it was deemed 
for the mutual interest of the parties that each should be the absolute 
owner of the structures made upon its own land at joint expense. 
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Then, by the first paragraph, title to the structures was mutually 
transferred to the respective owners of the land. By the second, the 
rental to be mutually paid was fixed at a stipulated rate of interest 
upon the estimated cost of their respective properties. The third 
and fifth paragraphs (which, with what has already been recited, are 
ail of the contract material to the présent controversy) were as 
follows : 

"Thlrd. The amount of capital account of the second party, Increased as 
aforesald, Is hereby declared and agreed to be two hundred and forty-seven 
thousand forty-six dollars and seventy-one cents (247,046.71) on whicli 
interest oomputed at the rate of seven per cent per annum Is seventeen 
thousand two hundred and ninety-three dollars and twenty-seven cents 
(.$17,293.27); of which last named sum the first party will pay monthly to 
the second party such proportion as shall be determlned by the car and 
engine mlleage use of sald property made by said first party, the same to 
be computed on the same basis and In the same manner as Is provided for 
expenses of maintenance of that part of the first party's rallway between 
Walbridge and ïoledo, occupied jointly by the parties hereto under said 
agreement of November 9, 1876. In addition to the above, the first party 
will also pay to the second party Its wheelage proportion of current taxes 
and assessments, which may be lawfuUy paid by the second party on said 
real estate and improrements ; said wheelage proportion to be calculated 
over the same period as the taxes cover, and payments thereof to be semi- 
annual." 

"Fifth, The second party shall hâve charge of the repairs and maintenance 
of the tracks and improvements on its own property, and the first party will 
pay monthly to the second party Its wheelage proportion of the cost of such 
repairs and maintenance." 

This agreement is a reconstruction of the original contract of No- 
vember 9, 1876, adjusted to the changes brought about by the addi- 
tion of other property and improvements. The basis on which rentals 
had been calculated had ail the while continued substantially the 
same, and the basis of the contribution of the parties to the cost of 
maintenance has remained the same in each of their several con- 
tracts. 

What is especially significant is the fact that no account was kept 
of the cars and engine of the Pennsylvania Company which used the 
tracks and facilities of the Columbus & Toledo Company, or of those 
of the appellant; the only account kept being, as already stated, of 
such of its cars and engines as used any part of the terminais by 
whomsoever owned. But in 1897 the Pennsylvania Company, being 
advised that the contract of November 9, 1887, contemplated payment 
of the cost of maintenance by the parties on the basis of the mileage 
of their several cars and engines passing between Walbridge and 
Toledo, and using the property of the other owner, and that the 
Pennsylvania Company was therefore not to be charged on account 
of cars and engines passing over its own property, but not over the 
property of the appellant, refused to go on with the previous practice 
of counting ail its cars and engines passing in and out over the rail- 
road between Walbridge and Toledo, but continued to pay for ail 
cars which passed over the property of the appellant, upon the under- 
standing that the payment of the balance of the bills should remain 
for future adjustment or judicial détermination. For the period hère 
involved, thèse balances amount in the total to $49,356.69, with in- 
terest from the time when they severally became due. 
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The counsel on both sides agrée. that the whole controversy turns 
iipon the construction which should be given to the third paragraph 
of the last contract. Counsel for the appellant contends that the basis 
of the apportionment of the cost of maintenance is the number of cars 
and engines which pass over the short pièce of railroad into the ter- 
minal, or out of the latter over the pièce of railroad; and that it is 
not material whether such cars or engines pass into the property 
owned by the appellant. Counsel for the appellee contends that the 
basis is the mileage which the cars and engines severally run, and 
that this means run upon a route some part of which belongs to the 
other party; and that, as we gather, the use of the word "mileage" 
indicates a purpose to connect the mileage with the property over 
which it is accomplished. But his principal contention is that, al- 
though the contention of the appellants in respect to the construction 
of the contract of November 9, 1876, may possibly be held right, and 
that it was rightly perfbrmed by the manner in which the proper pro- 
portions of I cost of maintenance was ascertained and settled, yet, 
upon the acquisition of the eastern tract by the Columbus & Toledo 
Railroad Company, new conditions were brought about, so that, while 
that Company would always be obliged to use the Pennsylvania Com- 
pany's premises in coming in or going out, the Pennsylvania Com- 
pany would not always, or perhaps generally, use the premises of 
the other company at ail. 

We think the counsel for the appellants lay too much stress upon 
the wording of the stipulations of the contracts in respect to the basis 
of apportionment of the cost of maintenance, whether it be one of 
mileage or bf wheelage. But the solution of that question has some 
bearing upon the question of the amount due, though it could not 
largely aflfect it. We are isatisfied that the parties ail along intended 
the proportions to be settled upon the basis of wheelage ; that is, by 
the number of cars using the facilities provided for the joint use 
of the parties. This not so . clearly upon the unaided construction 
of the language of the contract of 1876, to which the contract of 1887 
refers, for that, when applied to its subject-matter, raises grave doubt 
of its meaning, but becausè of the construction, which the parties 
during so many years of opération under the contract, put upon it. 
This is a very safe guide in cases of doubt in finding the intention 
of parties. Their concurrent action in taking up the exécution of 
their contract, while their minds were still conscious of the under- 
standing they had when making it and pursuing its exécution with- 
out question, may, with confidence, be relied upon as indicating what 
they meant when they made it. This is a familiar rule of construc- 
tion. We may cite a casé which has a two-fold application to the 
présent, in that it also states the rule applicable when the parties hâve 
made successive contracts in pari materia — the case of Chicago v. 
Sheldon, 9 Wall. 5é, 19 t,. Ed. 594, where Mr. Justice Nelson said 
tliat in an executory contract where "its exécution necessarily in- 
volves a practical construction, if the minds of both parties concur, 
there can be no great danger in the adoption of it by the court as the 
true one. There is another considération in the case entitled to 
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weight in the interprétation of this contract, and that is the language 
of the contract niade between the city and the company in 1864. This 
ordinance is in pari materia vvith the one of 1859, and helps to explain 
any ambiguity in it." 

The rule referred to was thus phrased by Judge Sanborn, in de- 
livering the opinion of the Circuit Court of Appeals for the Eighth 
Circuit, in Manhattan Life Ins. Co. v. Wright, 126 Fed. 83, 61 C. C. 
A. 138 : 

"The practical interprétation given to their contracta by the parties to 
tliem while tUey are engagea in their performance, and before any con- 
iroversy has arisen concerning them, is one of the best indications of their 
(rue intent, and courts that adopt and enforce such a construction are not 
iilvely to commit serious erroi\" 

A case where a contract for the joint use and maintenance of a pièce 
of raiîroad was construed by the acts of the parties in carrying it out 
m Chicago G. W. Ry. Co. v. Northern Pac. Ry. Co., 101 Fed. 792, 43 
C. C. A. 25. 

To the same effect is tlie statement of the rule in our récent décision 
in Luhrig Coal Co. v. Jones & Adams (C. C. A.) 141 Fed. 617. 

But the really décisive question is whether, in apportioning the cost 
of maintenance of the property for the joint use, the parties in- 
tended to hâve regard to, and rest their apportionment upon, the 
use by the respective parties of the particular parts of the premises 
which they severally owned; or whether, in respect of use, they re- 
garded ail parts of the property, whensoever acquired and by wliom- 
so%'er owned, as one whole, so that the use by one party of any part of 
it counted, whether the part used was actually owned by it or not. 
And we cannot doubt that the latter is what the parties intended. 
The language of ail the contracts points to this, and the conduct of the 
parties conforms to it. The acquisition of the second 13-acre tract 
by the Columbus & Toledo Raiîroad Company was contemplated 
by the contract of 1876 as one which the parties anticipated might be 
necessary for their joint use. The contract of 1887 recites that pro- 
vision was made in the contract of 1876 "that in case the business of 
the parties should require an increase of facilities, the same should 
be furnished in manner therein provided"; and that, "in pursuance 
of said agreement and of arrangements made from time to time in 
accordance therewith, * * * the second party [this appellant] 
bought a large amount of real estate in Toledo * * * of which 
the iirst party was granted the joint use * * * by said agreement 
of May 10, 1880." And the only object the parties had in mentioning 
it in the contract of 1876 was that it was to be acquired for joint 
use, for neither party would bave occasion to contract about the use 
of property which the other should independently acquire and sepa- 
rately use, much less to stipulate about the rental of it, the super- 
vision of it, and the sharing of the cost of maintenance. An impor- 
tant circumstance is that the rentals paid by each party for the use 
of the property of the other is constant and is in no wise aflfected by 
the extent of the use they actually make of it. 
" Counsel for the appelîce say in their brief that "the provision in the 
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contract of 1880 for the division of expense of the Plocking Valley 
tract was contained in item second of said contract as foïlows" — 
quoting that item in full. If by that it is intended to say that that 
was the only "division of expense" for that tract, as it Would seem, 
it is a mistake. The second item fixed the division of the rental and 
of "the taxes and assessments." The sixth paragraph was this: 

"6. The second party shall hâve charge of the repairs and maintenance 
of the tracks on said property, and the flrst party will pay monthly, to the 
isecond party, its wheelage proportion of the cost of such repairs and main- 
tenance, and under this item shall be Included the wages of any employés 
who may be needed in the transaction of the joint business on said property. 
But the second party shall In no way be chargea wlth the maintenance of 
the docks on said property, or the flxtures and appurtenances thereto, " 

By the terms of this agreement the charge of the maintenance of 
the tracks, which the Pennsylvania Company had exercised on the land 
owned by it, was extended over the new acquisition. In short, the 
purchase by the Columbus & Toledo Raiiroad Company dropped into 
the place provided for it by the agreement of 1876, and the terms upon 
which it was appropriated to the common use were, so far as concerned 
the cost of maintenance, the same as had been provided in the original ; 
and, it may be added, were also the same as in the later contract of 
1887. In efïect, the business of the two companies was in substance 
the same as if they had jointly leased from a Etranger, instead of from 
each other, the properties they put to their joint use. ^ 

Some minor questions growing out of the extent of the récent 
use of the properties by the parties are mentioned in the brief of 
counsel for the appellee, but they are not put in controversy on the 
présent record, and we refrain from considering them. 

It is agreed by counsel that the adoption of thèse views leads to 
the reversai of the decree and the substitution of a decree in favor of 
the appellant for the sum of $49,356.69, with interest on the monthly 
balances of which that sum is composed from the time when they 
should hâve been paid. 

The decree, in so far as it déclares the basis of contribution by the 
parties to the cost of maintenance to be the number of each car and 
engine passing on or oflf the property of the Pennsylvania Company, 
but which hâve not used the property of the appellant, and dismisses 
the cross-petition of the appellant, is reversed, with instructions to 
render a decree for the appellant for the sum of $49,356.69, with in- 
terest as above indicated. 
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tJNITBD STATES v. OREGON & C. R. CO. 
(Circuit Court of Appeals, Nlnth Circuit February 6, 1906.) 

No. l,2ia 
PPBUC Lasds — CoNSTEXJcnoN op Railkoad — Géant — "Ptreuc Lands" Db- 

FINED. 

The grant made by the United States by Act July 25, 1866, c. 242, 14 
Stat 239, to ald In the construction of a railroad and telegraph Une, 
froni the Central Pacifie Eallroad In Callfomia to Portland In Oregon, 
of "every altemate section of public land, not minerai," wlthin 20 miles 
on each side of sald railroad Une, with a provision for sélection of lands 
In lieu of any of those within such primary limits, which should be found 
to bave been oceupled by homestead or pre-emption settlers or in any 
manner disposed of wlthin 10 miles beyond such limits, was a grant 
In prœsentl, and did not embraee land which was at the tlme of the pass- 
age of the act subject to a llve homestead entry, although such entry was 
relinquished prier to the flling of the map of definite location and survey 
of any part of Its road by the railroad company ; such land not having 
been "public land," within the meaning of the grant. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 
See 133 Fed. 953. ' ' ". , 

Thls suit, which was one In equity, was brought to obtain a decree can- 
celing a patent theretofore issued by the govemment to the Oregon & Call- 
fomia Railroad Company, of certain lands within the primary limits of 
the grant made by Congress on the 25th day of July, 1866, by its act en- 
titled: "An act granting lands to ald in the construction of a railroad and 
telegraph Une from the Central 'Pacific Railroad in Callfomia, to Portland, 
In Oregon." 14 Stat. 239, c. 242. The cause was submitted to the court 
below upon an agreed statement of facts, and, having resulted In a judgment 
for the défendant to the suit, is brought hère for revlew by the govem- 
ment 

The stipulation of the parties Is as follows: 

"It is Btipulated and agreed as follows: 

"Item 1. The act of Congress approved July 25, 1866, entltled 'An act 
granting lands to ald in the construction of a railroad and telegraph line 
from tbe Central Pacific Railroad in Callfomia, to Portland, in Oregon,' as 
printed In volume 14 of the United States Statutes at Large, on pages 239 
and followlng, is admitted in évidence. 

"Item 2. The Oregon Central Railroad Company is a corporation duly 
Incorporated and organlzed on April 22, 1867, by and In vlrtue of the laws 
of the State of Oregon. 

"Item 3. That the Législature of the state of Oregon, by Its joint reso- 
lution adopted October 20, 1868, duly designated the sald Oregon Centrai Rail- 
road Company as the company entitled to recelve the lands granted in Oregon, 
and the benefits and privilèges conferred by the act of Congress referred to 
in item 1 hereof ; and prior to the year 1869 the sald company duly became 
entitled to ail the benefits, privilèges, and grants in the state of Oregon, 
mentioned In or ofCered by the sald act of Congress. 

"Item 4. The act of Congress approved June 25, 1868, entltled 'an net to 
amend an act entitled "An act granting lands to ald In the construction of 
a railroad and telegraph line from the Central Pacific Railroad, in Call- 
fomia, to Portland, in Oregon," ' as printed In volume 15 of the United Statea 
Statutes at Large, on page 80, is admitted in évidence. 

"Item 5. The act of Congress approved Aprll 10, 1869, entitled 'An act to 
amend an act entitled "An act granting lands to aid in the construction of a 
railroad and telegraph line from the Central Pacific Railroad, In Callfomia, 
to Portland, in Oregon," approved July twenty-flve, elghteen hundred and 
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sixty-six,* as printed in volume 16 of the United States Statutes at Large, on 
page 47, is admitted In évidence. 

"Item 6. Tliat on or about July 1, 1869, tlie said Oregon Central Rall- 
road Company duly flled in the Department of the Xnterior its assent to the 
act o{ Congi-ess referred to in item 1 hereof. 

"Item 7. On October 29, 1869, the said Oregon Central Railroad Company 
flled In the office of the Secretary of the Interior, and on Jannary 29, 1870, 
the Secretary of the Interior duly accepted and approved, a map of the def- 
Inite location and snrvey of the first section of the railroad in Oregon pro- 
vided for by the said act of July 25, 1866, which section of railroad extended 
from Portland to a point at or near JefCerson, and comprised not less than 
60 continuons miles from the northern terminus thereof. 

"Item 8. On March 26, 1870, the défendant flled in the ofiice of the Secre- 
tary of the Interior, and the Secretary of the Xnterior on March 29, 1870, 
duly accepted and approved, maps of the deflnite location and snrvey of the 
second section of the railroad in Oregon provided for by the said act of 
July 25, 1866, which section of railroad extended from the said point at or 
near Jefferson, to a point on the south Une of township 27 south, range 6 west, 
Willamette meridian, and comprised not less than 120 continuons miles of 
railroad from Jelïerson; on Jannary 7, 1871, the défendant flled In the office 
of the Secretary of the Interior, and the Secretary of the Interior on March 
2, 1871, duly accepted and approved, a map of the deflnite location and snr- 
vey of the third section of the railroad in Oregon provided for by the said 
act of July 25, 1866, which section of railroad extended from the said point 
on the south Une of township 27 south, range 6 west, to a point in section 30, 
in township 30 south, range 5 west; on April 6, 1882, the défendant flled in 
the office Of the Secretary of the Interior, and the Secretary of the Interior 
on April 8, 1882, duly accepted and approved, an amended map of the deflnite 
location and snrvey of the said third section of railroad, which amended 
line of railroad extended from station 1,154 in section 28, township 29 
south, range 5 west, to station l,320-|-50, in section 6, township 30 south, 
range 5 west; on April 6, 1882, the défendant flled in the office of the Sec- 
retary of the Interior, and the Secretary of the Interior on April 8, 1882, 
duly accepted and approved, a map of the deflnite location and survey of 
the fourth section of the railroad In Oregon provided for by the said act of July 
25, 1866, which section of railroad extended from the said station l,320-|-50 
in section 6, township 30 south, range 5 west, to station 2,376-j-50 In town- 
ship 31 south, range 7 west; on August 24, 1882, the défendant flled in the 
office of the Secretary of the Interior, and the Secretary of the Interior on 
September 7, 1882, duly accepted and approved, a map of the deflnite location 
and survey of the flftli section of the railroad in Oregon provided for by the 
said act of July 25, 1866, which section of railroad extended from the said 
station 2,376-f 50 in township 31 south, range 7 west, to the north line of sec- 
tion 33, township 34 south, range 6 west ; on June 6, 1883. the défendant flled 
in the office of the Secretary of the Interior, and the Secretary of the Interior 
on that day duly accepted and approved, a map of the deflnite location and 
survey of the sixth section Of the railroad in Oregon provided for by the 
said act of July 25, 1866, which section of railroad extended from the said 
north Une of section 33, township 34 south, range 6 west, to the east Une of 
section 21, township 36 south, range 3 west; on July 3, 1883, the défendant 
flled in the office of the Secretary of the Interior, and the Secretary of the 
Interior on July 6, 1883, duly accepted and approved, a map of the deflnite 
location and survey of the seventh section of the railroad In Oregon pro- 
vided for by the said act of July 25, 1866, which section of railroad ex- 
tended from the said east Une of section 21, township 36 south, range 3 west, 
to the south Une of section 32, township 37 south, range 1 west; on Sep- 
tember 4, 1883, the défendant flled in the office of the Secretary of the In- 
terior, and the Secretary of the Interior on that day duly accepted and ap- 
proved, a map of the deflnite location and snrvey of the eighth section of 
the railroad in Oregon provided for by the said act of July 25, 1866, which 
section of railroad extended from the south line of section 32, township 37 
south, range 1 west, to thé east line of section 25, township 39 south, range 1 
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west; on August 1, 1883, the défendant filed in the office of thé Secretary of 
the Interior, and the Secretary of the Interior on that day duly aceepted 
and approved, a map of the deflnite location and survey of the ninth sec- 
tion of the railroad in Oregon provided for by the said act of July 25, 1866, 
which section of railroad extended from the said point on the east line of 
section 25, township 39 sôuth, range 1 east, to the north line of section 30, 
township 40 south, range 2 east; and on August 18, 1884, the défendant filed 
in the office of the Secretary of the Interior, and the Secretary of the In- 
terior on that day duly aceepted and approved, a map of the definite loca- 
tion and survey of the tenth section of the railroad in Oregon provided for 
by the said act of July 25, 1866, which section of railroad extended from the 
said point on the north line of section 30, township 40 south, range 2 east, 
to the Southern line of the state of Oregon, in section 13, township 41 south, 
range 1 east. 

"item 9. The Commissioner of the General L,and Office, under the direc- 
tion of the Secretary of the Interior, withdrew ail odd-numbered sections 
of land within 30 miles on each side of the line of railroad shown on the 
maps set forth and described in item 8 hereof, from sale or location, pré- 
emption or homestead entry, on the foUowing dates: Opposite, and coter- 
minous with, the said flrst section of railroad, on January 31, 1870; oppo- 
site, and coterminous with, the said second section of railroad, on April 7, 
1870 ; opposite, and coterminous with, the said third section of railroad, on 
March SI, 1871 ; opposite, and coterminous with, the said amended sec- 
tion of railroad, on July 5, 1883; opposite, and coterminous with, the said 
fourth section of railroad, on July 5, 1883 ; opposite, and coterminous with, 
the said flfth section of railroad, on July 5, 1883 ; opposite, and coterminous 
with, the said sixth section of railroad, on ,july 5, 18S3 ; opposite, and coter- 
minous with, the said seventh section of railroad, on September 3, 1883; 
opposite, and coterminous with, the said eighth section of railroad, on 
October 27, 1883; opposite, and coterminous with, the said ninth section 
of railroad, on October 27, 1883 ; and opposite, and coterminous with, the said 
tenth section of railroad, on December 19, 1884. And the said withdrawals 
by the commissioner hâve, each and ail, remained in full force and effect 
from the date thereof continuously, to and including the présent time, ex- 
cept in so far as, if at ail, they hâve been affected by an order by the Sec- 
retary of the Interior, made on August 15, 1887, declaring said withdi'awala 
revoked as to the odd-numbered sections within the indemnity limits of the 
grant made by the said act of July 25, 1866. 

"Item 10. The entire railroad contemplated and provided for by the 
said act of July 25, 1866, along the line shown on the maps set forth and 
described in item 8 hereof, was constructed in several sections and fully 
equipped in ail respects as required by the said act of July 25, 1860, by 
the said Oregon Central Railroad Company and this défendant ; and commis- 
sioners, duly appointed by the Président of the United States for that pur- 
pose, duly examined the said railroad as completed and equipped in the 
several sections aforesaid, and duly reported to the Président of the United 
States, under oath, that each of said sections of railroad had been com- 
pleted and equipped in ail respects as required by the said act of Congress, 
and that the same was and were ready for the serv:'je contemplated by the 
said act, which reports were duly aceepted and approved by the 'Président 
of the United States. The said reports were so made, aceepted, and ap- 
proved, on the foUowing dates: The flrst 20 miles, commencing at Portland, 
report made on December 31, 1869, aceepted and approved on January 29, 
1870 ; the second 20 miles, report made on September 28, 1870, aceepted and 
approved on February 28, 1871; third 20 miles and fourth 20 miles, report 
made on/ December 10, 1870, aceepted and approved on February 28, 1871 ; 
flfth 20 miles, report made on August 11, (1871), aceepted and approved on 
March 11, 1872; sixth 20 miles, report made on January 13, 1872, aceepted 
and approved on March 11, 1872 ; seventh, eighth, and ninth sections, in- 
cluding the last 78 miles of the said railroad from Portland to Roseburg, 
report made on July 10, 1878, aceepted and approved July 11, 1878 ; from 
Roseburg to the south boundary line of Oregon, in several sections, reports 
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made and approved as-the raîiroad was completed and examlned în sections, 
during the years 1878 to 1899. 

"Item 11. The E. % of S. W. % and W. % of S. E. % of section 21, 
township 1 south, range 3 east, Willamette meridian, are parts of an odd- 
numbered section of unoffered land within the primary limits of the grant 
made by the said act of July 25, 1866, and are opposite and coterminous 
with that section of the defendant's railroad, the map of deflnite location 
and survey of which was flled with the Secretary of the Interior on Oetober 
29, 1869, and approved by the Secretary of the Interior on January 29, 
1870. (a) On March 3, 1865, one Michael Kelley flled his homestead 
claim No. 256, in the proper land office of the United States, for the said 
land, and on November 21, 1867, he (the said Michael Kelley) flled in the 
saniè land oflSce his relinquishment unto the United States of the land and 
homestead claim, which homestead flling and the relinquishment thereof 
hâve ever since remained of record in the said land office; but final proof 
or payment was never tendered nor made under or in pursuance of the said 
filing. (b) On June 18, 1877, the proper ofiioers of the United States 
issued a patent, in due form, purportlng to convey the said land unto the 
défendant as part and portion of the lands granted by the said act of July 
25, 1866, which patent was duly and properly Issued, unless the homestead 
filing of Michael Kelley, hereinbefore set forth, excepted the said land from 
the lands granted by the said act of July 25, 1866. (c) On February 28, 
1891, by deed bearing that date, the défendant sold and conveyed the N. E. Vt 
of S. W.14 and N. W. % of S. E. % of the said section 21, unto Andrew D. 
Gibbs, for the sum of $267.20 in hand paid; on February 4, 1895, by deed 
bearing that date, the défendant sold and conveyed the S. E. % of S. W. % 
of the said section 21, unto Mrs. S. E. Sumner Kline, for the sum of $200 
in hand paid; and on February 28, 1891^ by deed bearing that date, the de- 
fendant sold and conveyed the S. W. % of the S. E. % of the said section 21, 
unto A. Walter Scott, for the sum of $200 in hand paid. That each of the 
said purchases and sales were made In good faith, for fuU value of the land, 
without notice to the said purchasers, or any of them,' other than such pre- 
sumptive notice as is given by law, of the existence of the said homestead 
flling, or record thereof. 

"Item 12. The grant made by the said act of July 25, 1866, Is in course 
of adjustment by the Secretary of the Interior, and the proper oflicers of 
the United States, but has not been flnally adjusted; and, Ineluding ail the 
lands described in the bill of eomplaint herein, the défendant has not re- 
ceived the fuU Quantity of land promised In the grant by the said act of 
July 25, 1866. 

"Item 13. It is fiu-ther agreed that this stipulation Is, and shall always be 
deemed, concluslve évidence, for the purposes of thls suit, of the truth of 
ail the matters and things in it stipulated and agreed to be true as fully 
and efCectually as if each and ail of such matters and things were or had 
been conclusively proven by the introduction and the testimony of wit- 
nesses ; but each party reserves the right to Introduce further and additional 
testimony and évidence. 
"Dated and signed on Oetober 6, 1902. 

"John H. Hall, 
"United States Attorney for Oregon, 

"Wm. D. Fenton and 

"Wm. Singer, Jr., 
"Attorneys for the Défendant 

"H. M. Hoyt, 
"Acting U. S. Attorney GeneraL" 

Francis J. Heney, U. S. Atty. 

William D., Fenton, and William Singer, Jr., for appellee, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 



UNITED STATES V. OREGON & 0. R. CO. 769 

It will be seen from the foregoing statement that Kelley filed his 
homestead claim to the land in question in the proper land office on the 
3d day of March, 1865, and did not file his relinquishment thereof 
imtil November 31, 1867. The question in the case is not whether 
Congress had the power, during the life of that claim, to make other 
disposition of the land, for such power on its part, at any time prior 
to the time when, under the provisions of the homestead law, Keîley's 
right should become absolute, may readily be conceded. The real ques- 
tion hère is: Did Congress undertake to exercise such power by its 
act of July 35, 1866 ? the granting clause of which is as follows : 

"Sec. 2. And be it furtlier enacted, that there be, and hereby is, granted 
to the said companies, their successors and assigns, for the purpose of aid- 
ing in the construction of said raiiroad and telegraph line, and to secure the 
safe and speedy transportation of the mails, troops, munitions of war, and 
public stores over the line of said raiiroad, every alternate section of pub- 
lic land, not minerai, designated by odd numbers, to the amount of twenty 
alternate sections per mile (ten on each side) of said raiiroad line; and 
when any of said altei'nate sections or parts of sections shall be found to 
hâve been granted, sold, reserved, occupied by homestead settlers, pre- 
empted, or otherwlse disposed of, other lands, designated as aforesaid, shall 
be seleeted by said companies in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections designated by odd numbers as 
aforesaid, nearest to and not more than ten miles beyond the limits of said 
first-named alternate sections; and as soon as the said companies, or either 
of them, shall file in the office of the Secretary of the Interior a map of the 
survey of said raiiroad, or any portion thereof, not less than sixty contln- 
uous miles from either terminus, the Secretary of the Interior shall wlthdraw 
from sale publie lands herein granted on each side of said raiiroad, so far 
as located and within the limits before specifled. The lands herein granted 
shall be applied to the building of said road within the States, respectively, 
wherein'they are situated. And the sections and parts of sections of land 
which shall remain in the United States within the limits of the aforesaid 
grant, shall not be sold for less than double the minimum price of public 
lands when sold: Provided, that bona fide and aetual settlers under the 
préemption laws of the United States may, after due proof of settlement 
improvement, and occupation, as now provided by law, purchase the same 
at the price flxed for said lands at the date of such settlement, improve- 
ment. and occupation : And provided, also, that settlers under the pro- 
visions of the homestead act, who comply with the terms and requirements 
of said act, shall be entitled, within the limits of said grant, to patents for 
an amount not exceeding eighty acres of the land so reserved by the United 
States, anything in this act to the contrary notwithstanding." 

What Congress granted by that act, and ail that the appellee could 
acquire thereby, were certain sections of the "public land." If the 
quarter section in question was then public land, the judgment of the 
court below was right, for it is agreed by the parties that it is embraced 
within the primary limits of the grant under which the appeilee claims, 
and was freed of the homestead claim by Keîley's relinquishment 
thereof before the time of the definite location of the appellee's road. 
Northern Pacific Railway v. De Lacey, 174 U. S. 633, 19 Sup. Ct. 791, 
43 L. Ed. 1111. The grant in question is one in prsesenti, and em- 
braced only such lands as were "public land" at the time of the grant. 
That is manifest from the positive and affirmative words of the grant 
above quoted ; and that it did not embrace any land to which there was 
then a valid homestead claim is further shown by the concluding pro- 
vision of section 3 declaring: 
143 F.— 49 
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.''That settlers under. the provisions, of the homestead act who oomply 
wlth the terms and requlï-ements of sàld ÉW, shall be entltled, wlthin the 
llmits of said grant, to 'patents for an amount not exceeding elghty acres 
of the land so reserved by the United iStates, anything in this act to the 
<!ontrary notwithstanding,'' 

The agreed statemeiit qf facts shoWs that at the time of this grant 
by Congress there was On- file in the proper land office an existing 
homestead claim thereto by Kelley, which could hâve ripened into a 
perfect title in him to thè extent of any 80 acres thereof, by his com- 
pliance with thé' provisiorvs of law in relation thereto. 

In speaking of the act of Congress ofjuly 2, 1864, c. 317, 13 Stat. 
365> granting to the Northern Pacific Railroad Company certain sec- 
tions of public land within certain defined limits, this court said, in the 
case of Amacker v. Northern Pacific Railroad Company, 15 U. S. App. 
279, 282, 58 Fed. 850, 851, 7 C. C. A. 518, 541: 

"The character of the grant to the compahy Is well deflned. It is one In 
prœsentl, but, as was said In St. Paul & Pacific Railroad Company v. 
Northern Pacific Railroad Company, 139 U. S. 1, 5, 11 Sup. Ct 389, 39Ô, 35 
L. Ed. 77: 'The grant was in the nature of a float, and the title did not 
attach to any spécifie sections until they Were capable of identification ; but, 
when once identifled. the title attached to them as of the date of the grant, 
except as to such sections as were speeiflcally reserved.' In eonsidering, 
therefore, what lands ultlmately passed by the grant, there are two periods 
principally to be regarded; one the date of the granting act, the other the 
flllng of the map of deflnite location of the road. Lands to which claims had 
attached at either period do not pass, though they were free from the claim 
at the other period. In Bardon v. Northern Pacifie Railroad Company, 145 
U. S. 535, 12 Sup. Ct. 856, 36 L. Ed. 806, a pre-emption claim existed at the 
date of the granting ac;t, which, however, had been abandoned before the map 
of deflnite location was filed. It was held that it was not included in the 
grant See, also, Hastings & Dakota Railroad Company v. Whitney, 132 U. 
S. 357, 10 Sup. Ct. 112, 33 L. Ed. 363. In Kansas Pacific Railway Company 
V. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 L. Ed. 1122, a homestead 
entry was made after the date of the grant, but before the filing of the map 
of deflnite location, and it was held that the land was excepted from the 
grant" 

The land in controversy in the case of Northern Pacific Railroad 
Company v. De Lacey, 174 U. S. 622, 19; Sup. Ct. 791, 43 L. Ed. 1111, 
was within the primary limits of both the grant made by Congress to 
the Northern Pacific Railroad Company July 2, 1864 (13 Stat. 365, 
c. 217) and the grant made by the joint resolution of May 31, 1870 
(16 Stat 378). The grant in the act of July 2, 1864, was of "every 
alternate section of public land not minerai, designated by odd num- 
bers, to the amount of twenty alternate sections per mile, on each side 
of said railroad Une, as said company may adopt, through the terri- 
tories of the United States, and ten alternate sections of land per mile 
on each side of said railroad whenever it passes through any state, 
and whenever on the line thereof, the United States hâve full title, not 
reserved, sold, granted, or otherwise appropriated, and free from 
pre-emption, or other claims or rights, at the time the line of said 
road is definitely fixed, and a plat thereof filed in the office of the Com- 
missioner of the General Land Office," etc. In that case it was con- 
tended that the land there in question was excepted from both of those 
grants because one John Flett had, on the 9th day of April, 1869, filed 
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in the local land office a statement declaring his intention to purchase 
the land under the laws of the United States authorizing the pre-emp- 
tion of unoffered land, which claim remained uncanceled at the time 
of the definite location of the company's line of road. The Suprême 
Court held that, inasmuch as that claim of Flett filed on the 9th' day of 
April, 1869, in the local land office, was alive at the time of the adop- 
tion of the resolution of May 31, 1870, the land was excepted from the 
opération of the grant contained in that resolution, but that, inasmuch 
as the right of Flett, under whom De L,acey claimed, was a right of pré- 
emption only, which ceased at the expiration of 30 months from the 
filing of his statement on the 9th day of April, 1869, in the local land 
office, because of the failure to make proof and payment within the 
time required by statute, there was no existing claim to the land at the 
time of the definite location of the company's line of road, which was 
March 26, 1884, and therefore the land passed to the company under 
the grant of July 2, 1864; but the court said: 

"If tliçre had been a pre-emption claim at the time of the passage of the 
act of ISfii, the land would not hâve passed under that grant." 174 U. S. 
62G, 10 Sup. et. 793, 43 L. Ed. 1111. 

In view of the facts of that case, we do not think we would be justi- 
fîed in treating this utterance of the Suprême Court as obiter dictum, 
as the appellee contends that we should do. Giving it effect, and ap- 
plying it to the facts of the présent case, it is plain that the land in 
question was not embraced by the grant under which the appellee 
claims. Besides, we think the clause last quoted is in précise accord 
with the numerous décisions of the same court to the efïect that no 
land is "public land," within the meaning of such grants, to which 
there is at the time of the making thereof a live claim on the part of 
an individual under the homestead or pre-emption law, which has been 
recognized by the officers of the government, and has not ceased to be 
an existing claim. Cases supra, and Whitney v. Taylor, 158 U. S. 
85, 94, 15 Sup. Ct. 796, 39 L. Ed. 906 ; Doolan v. Carr, 125 U. S. 618, 
638, 8 Sup. Ct. 1228, 31 L. Ed. 844; Monroe Cattle Co. v. Becker, 147 
U. S. 57, 13 Sup. Ct. 217, 37 L. Ed. 72; Leavenworth, etc., R. R. v. 
United States, 92 U. S. 733, 23 L. Ed. 634; Wilcox v. Jackson, 13 Pet. 
498, 10 L. Ed. 264. 

The judgment is reversed, and the cause remanded to the court be- 
low, with directions to enter judgment for the complainant as prayed 
for. 
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RUMBLE V. UNITED STATES. 

(Circuit Cîourt of Appeals, Ninth Circuit. February 5, 1906.) 

Ko. 1,144. 

1. INDICTMENT — MoTION TO QUASH — MiSJOINDEE OF COUNTS. 

It is not errer for a court to deny a motion to quash an Indictment 
because of a misjoinder of counts, where the district attorney elects to 
proceed on one count and entera a nolle prosequi as to the others, 

2. PosT OiTiCE — Use of Mails to Defeaud — Indictment. 

An indictment uuder Rev. St. § 5480 [U. S. Comp. St. 1901, p. SGOC], 
for using tlie mails to defraud, Is not demurrable because tlie letter 
set out therein and chargea to hâve been mailed by défendant in carry- 
ing out his alleged scheme to defraud does not contaln any of the rep- 
résentations which the Indictment charges that It was defendant's 
scheme to malie in letters sent through the mails ; ail that is necessary to 
constitute the offense being that the letter should hâve been mailed pur- 
suant to the scheme to defraud and as a step In Its exécution. 

[Ed. Note. — Nonmailable matter — Frauds and counterfeiting, see note 
to Timmons v. United States, 30 C. C. A. 86.] 

3. Same — Cbiminal Prosecution — Evidence. 

In a prosecution under Rev. St. §5480 [U. S. Comp. St. 1901, p. 3696], 
for using the mails to defraud, averments In the indictment of frauda- 
ient représentations made by the défendant by the use of the maiis, 
made to characterize his alleged scheme to defraud, may be proved by 
the Introduction In évidence of letters or circulars mailed by défendant 
other than the one set out In the indictment, and for that purpose 
a clrcular printed and sent out through the mails by an agent of de- 
fendant is admissible in. évidence, where it Is shown that It was known 
to and approved by défendant, that it eontained copies of letters writ- 
ten by him, and that statements and représentations therein made were 
based on those made by him to the agent 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Post Office, § 85.] 

4. Same — Lettebs. 

A letter written to défendant before the close of the trans'actions 
eharged in the Indictment, although not answered by him, was ad- 
missible Iti évidence, where it was shown that it was part of a larger 
correspondence between the parties, and taken in connection with such 
correspondence and the other évidence tended to show that représenta- 
tions eharged in the indictment to bave been made by défendant were 
false, àiid known by him to be so. 

5. Same — Relevancy. 

Where a circular Issued by an agent of the défendant In a crimlnal 
case contalning false statements and représentations was Introduced 
In évidence on proof that it was submitted to and approved by défendant, 
and the agent testifled that some of such statements were based on 
statements made to him by défendant, and that others were based on 
his own investigations, questions in eross-examination designed to show 
which of the statements were made by défendant were immaterial and 
Irrelevant, and their exclusion was not prejudicial error. 

6. Same — Competency. 

Where, on the trial of a défendant for using the mails to defraud, a 
witness testifled that his father and himself purchased mining stock 
from défendant through correspondence sent by mail, that his father 
was 85 years old, and that the witness acted for him in the transaction, 
and conducted the entire correspondence, it was not error to permit him 
to testify that both his father and himself were induced to purchase 
the stock by représentations made in letters received from défendant 
through the mails. 
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In Error to the District Court of the United States for the Northern 
District of California. 

The plaintiff in error (défendant in tl:e court below) was indicted under 
section 5480 of the Revised Statutes, as amended Mareh 2, 1889 (25 Stat 
873. c. 393, § 1 [tJ. S. Comp. St. 1001, p. 3696]). This section, a.s far as 
applicable to this case, reads as follows : "If any person having devised 
or intending to devise any soheme or artifice to defraud * * * to be 
elïected by either opening or intending to open correspondence or communica- 
tion with any person, whether résident within or outside the United States, 
by means of the postofiice establishment of the United States, or by inciting 
such other person or any person to open communication with the person 
60 devising or intending, shall, in and for executing such scheme or artifice 
or attempting so to do, place or cause to be placed, any letter, packet, writ- 
ing, circular, pamphlet, or advertisement in any postoffiee, braneh postofiice, 
or Street or hôtel letter-box of the United States, to be sent or dellvered by 
the said postofiice establishment, or shall take or receive any such there- 
from, such person so misusiiig the postoffice establishment shall, upon con- 
viction, be punishable by a fine of not more than five hundred dollars and 
by imprisonment for not more than eighteen months, or by both such punish- 
ments, at the discrétion of the court. The indictment, Information, or com- 
plaiut may severally charge offenses to the number of three when committed 
within the same six calendar months ; but the court thereupon shall give a 
single sentence, and shall proportion tbe punishment e.speclally to the degree 
in which the abuse of the postofiice establishment enters as an instrument 
into such fraudulent scheme and device." The indictment, as found by the 
grand jury, chargea the plaintiff in error with three separate offenses, con- 
tained in three separate counts. The plaintiff in error moved to quash the 
indictment and each count thereof, among other things, upon the ground that 
the alleged offense charged in the flrst count was consummated Mareh 29, 
1901, that the alleged offense charged in the second count was completed 
Mareh 24, 1903, and that the alleged offense charged in the third count was 
consummated October 7, 1903, and that no two of said three alleged offenses 
were consummated in the same six calendar months, and on the ground of 
misjoinder of counts. The court upon the hearing of this motion ordered 
"that the motion to quash the Indictment herein will be granted unless the 
govemment elects to proceed upon one count of the Indictment." To this 
order the plaintiff in error duly excepted. Thereupon the United States 
Attorney elected to proceed upon the third count, and entered a nolle prosequi 
as to the first and second counts. 

The third count of the indictment in substance charges that on the Ist day 
of January, 1901, at the city and county of San Francisco, in the state and 
Northern district of California, défendant had then and there devised a 
scheme and artifice to defraud one Frank T. Terry, of Mllwaukee, Wis., 
Dix W. Smith, and John Bull, Jr., of Blmira, N. T., composing the firm of 
Smith & Bull, and divers other persons ; that this scheme to defraud was to 
be carried on and effected with the parties named, and with other persons 
whose names are unknown, by means of the post-office establishment of tbe 
United States, by inciting those persons to open a correspondence through the 
post-office establishment with the said Geoi-ge W. Rumble; that this use and 
misuse of the post-office establishment of the United States was a part of 
said scheme and artifice to defraud. 

The scheme which is charged against the défendant In the Indictment is 
substantially this: That the défendant devised and intended that be would 
Write and send through the post-oflice establishment of tbe United States 
certain letters to the said Frank T. Terry, Dix W. Smith, John Bull, Jr., and 
divers other persons whose names are unknown, representing himself to be 
the secretary and gênerai manager of the Sunset Mining Company, a cor- 
poration organized and incorporated under the laws of the state of Califor- 
nia, and havlng a capital stock of $10,000,000, divided Into 10,000,000 sharea 
of the par value of $1 per share ; that the Sunset Mining Company dld 
a gênerai mining and mine promoting business and owned 12 gold mines in 
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tbe counttes : of Butte, Shasta, and Slskiyou, Cal.; that as money makers 
thèse minés were rated among the best in the state o£ Californla, not except- 
ing auy mother Iode property ; that some of thèse mines were the "Amo." the 
"Amo Hydraulic," and the "Old Glory"; that, in addition to thèse mines, 
the Sunset Mining Company owned a gold dredge, styled "Modem Electric 
Dredge," tvhich was belng operated by the Sunset Mining Company in Butte 
county; that there had been found by the Sunset Mining Company in one 
portion of the alleged property known as the "Amo" mines, in addition to 
the free gold, thousands of tons of black, gold-bearlng sand which assayed 
§500 to $800 per ton; that the défendant, Rumble, further devised that he 
sliould repreaent in bis letters to thèse parties that ail of the mining proper- 
ties before mentioned were being actively ftnd suceessfully worked by the sald 
Sunset Mining Company, and were producing large quantifies of gold and other 
precious metals ; that by reason of the opérations of thèse alleged mining prop- 
erties by the Sunset Mining Company the company each month received large 
iiroflts ; that the net proceeds f rom such opérations were so large that the 
Sunset Mining Company was able to and did déclare and pay ont of the 
surplus of said net proceeds a monthly cash dlvidend of 2 per cent, upon 
the par value of each share of the issued capital stock of the said Sunset 
Mining Company ; that the défendant, Rumble, devised that he should falsely 
represent that if the sald Frank T. Terry, the said Dix W. Smith, and John 
Bull, Jr., of the firm of Smith & Bull, and divers other persons, would pur- 
chase shares of the capital stock of the Sunset Mining Company, tliey, and 
each of them, would receive each and every month thereafter, out of the 
net proceeds derived from the working of the varions alleged mining proper- 
tles of the Sunset Mining Company, a dividend of 2 per cent upon the par 
value of each of the shares so purchased by them, or any of them ; that the 
défendant, Rumble, devised and intended that he should falsely and fraud- 
ulently represent to the above-named persons, and each of them, that the 
Sunset Mining Company had paid a monthly dividend of 2 per cent every 
month slnce the month of February, 1894, out of the net proceeds of mining 
opérations conducted by it; that during the year 1902 the gross proceeds 
derived by the Sunset Mining Company from its opération of the mine 
known as the "Old Glory" amounted to $62,784.50, while the expenses of such 
opérations during the same year amounted to only $H,400.56; that the divl- 
dends paid during the said year to stockholders of the Sunset Mining Com- 
pany out of the net proceeds derived from the mining opérations conducted 
by said Company in the "Old Glory" mine during that year amounted to 
$22,812i56; that, by reason of the proceeds derived from the mining opéra- 
tions in the "Old Glory" mine during the year 1902, the Sunset Mining Com- 
pany obtained a surplus over and above the operating expenses and dividends 
of $25,571.49, and that the proceeds from the sale of treasury stock, together 
with the aforesaid surplus from the "Old Glory" mine, were used to acquire 
and equlp other properties ; that the défendant devised that he should falsely 
and fraudulently represent the value of the "Old Glory" mine to be $500,000, 
and that the value of the other properties belonging to the Sunset Mining 
Company was $500,000, and that the resources of the Sunset Mining Com- 
pany, over and above ail llabilities, on the 2d day of February, 1003, 
were $898,230.00; that the défendant, Rumble, made each of the représenta- 
tions aforesaid, to the parties named, by means of the post-office establish- 
ment of the United States of America, for the purpose of Inducing them, 
and each of them, to purchase shares of the capital stock of the Sunset Min- 
ing Company; that the représentations were false and fraudulent, and that 
the défendant at ail the tlmes mentioned in the indictment intended to cou- 
vert to his own «se any and ail moneys which thèse persons might pay 
to the Sunset Mining Company In exchange for shares of the capital stock 
of said Company and thereby defraud them; that at the time of opening the 
communication and the correspondence witli thèse parties through the post- 
office establishment of the United States, and at the time of devising the 
scheme and artifice to defraud as aforesaid, the défendant, Rumble, well 
knew that ail of the représentations contained in the said letters were false 
and fraudulent; that in furtherance of the scheme and artifice to defraud, 
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to be effected as alleged In the indictment, the défendant dld on the 7th 
day of October, 1903, at Oroville, In the state and Northern district of Cal- 
ifornia, willfully, unlawfuUy, linowingly, and feloniously place and cause to 
be placed and deposited in the said post-office establishment of the United 
States as aforesaid, to be sent and delivered by said post -office establishment 
of the United States, a certain letter inclosed in a sealed envelope and 
stamped with a postage stamp of the United States, and addressed to Smith & 
Bull, Eealty Buildjng, Elmira, New York. 
This letter is in the words and figures as followa, to wit : 

"First Incorporated 1889. Chronicle Building, Suite 57 and 58. 

[Plctorial Représentation ot 
Great Seal of California.] 

"General Gold Mining. 

"Operating and Pronioting Both in United States and Europe. 

"Mines: Butte, Shasta and Siskiyou Counties, California. 

"Hâve Paid Monthly Dividends Consecutively Since February, 1894. 

"Offlcers : 

Ira A. Pease, Président and Snperintendent of Mines. 

G. W. Rumble, General Manager and Seeretary. 

Frank Rogers, Consulting Director, Retired Miner. 

Henry Armstrong, Consulting Director, Mining Engineer. 

Haden Whitney, Banker, Chestnut and 13th Sts., Philadelphla, 'Pa. 

"Sunset Mining Co. of California. 

"California. U. S. A., Oct. 7, 1903. 
"Wednesday, 
"Oroville, 

"Old Glory Mine. 
"Messrs. Smith & Bull — Gentlemen: Referring to yours sept 28, whteh 
has reaehed me hère, the mine is not working owing to labor troubles which 
I think vs'as brought about by Mr. Aubury. wbo has doue & is doing every- 
thing bis ingenuity can devise to injure both yours truly & the S. M. Co. I 
hâve complained of hlm many tlmes to tlie governer who being a politiclan 
of the sa me creed, pays no attention to the matter. The Oct. 1. dividends 
had to be skipped the first in 9 years. I am spending most of my time at 
the mine when I can get time on my return to S. P. I think I can satisfy 
you on ail points. 

"Truly yours, G. W. Rumble." 

To the third count the plaintiff in error interposed a demurrer upon the 
ground tbat said count does not state facts sufficient to constitute an offense 
under the statute, in this : that it does not set forth any letter deposited or 
mailed by the défendant through said post-office establishment containing 
any of the représentations alleged In said count, and that said count falls to 
show that the défendant deposited in the post-office establishment of the 
United States any letter containing any of said alleged représentations. 

This demurrer was overruled by the court, and the plaintilï in error ex- 
cepted. He then entered his plea of not guilty, and thereafter was tried 
before a jury, and found guilty of the offense as charged in the third count. 
The plaintiff in error moved that the judgment be arrested upon substantially 
the same grounds as set forth in the demurrer, which motion was overruled, 
and exception taken thereto. 

There are divers assignments of error committed by the court in the ad- 
mission of évidence, and numerous objections to the charge of the court and 
In its refusai to gijve instructions requested by the plaintiff in error. 

W. H. H. Hart and Aylett R. Cotton, for plaintiff in error. 
Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U. 
S. Atty. 
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Befpre , PILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

1. Tlie court did not err in denying the motion to quash the in- 
dictment; the United States Attorney having elected to proceed upon 
the third count and entered a nolle prosequi as to the other counts. 
The clause in the statute which permits the indictment to charge 
three offenses "when committed within the same six calendar months" 
only appHes to the procédure in which the attorney shall prépare the 
indictment. It does not relate to the création of the offense. The 
offense is created and perfectly described before this clause is in- 
serted. It is évident that the plaintiff in error was not deprived of 
any essential right bv the ruling of the court. In United States v. 
Nye (C. C.) 4 Fed. 888, 893, the court said: 

'.'In ail cases where there has been an improper number of offenses joined 
In an indictment, the court undoubtedly may, In its discrétion, quasli the In- 
dictment; but it is always addressed to the sound discrétion of the court in 
a case of that character. It may, in its discrétion, quash the indictment, or 
it may permit the prosecutor to nolle certain counts, or it may compel the 
prosecutor to elect which one he wlll proceed upon, so that the défendant 
shall in no sensé be prejudiced in hls défense." 

2. Did the court err in overruling the demurrer to the third count 
of the indictment? The principal objections urged thereto are set out 
in the statement of facts. In Stokes v. United States, 157 U. S. 187, 
188, 15 Sup. Ct. 617, 618, 39 L. Ed. 667, the court said: 

"We agrée with the défendant that three matters of fact must be charged 
In the indictment and establlshed by the évidence: (1) That the persons 
charged must hâve devised a scheme or artifice to defraud. (2) That they 
must hâve intended to eflect this scheme by opening or intending to open 
correspondence with some other persons through the post-office establish- 
ment, or by inciting such other person to open communication with them. 
(3) And that. In carrying out such scheme, such person must hâve either 
deposlted a letter or packet in the post office, or taken or received one there- 
from." 

The contention of the plaintiff in error is that a letter which does not 
contain any of the représentations which the count charges the scheme 
was to make in letters to be sent through the post office by the de- 
fendant cpuld not be, in the language of the section, "in and for exe- 
cuting" such a scheme or artifice or attempting so to do, and could 
not be the third matter of fact which it is stated in Stokes v. United 
States, supra, must be charged in the indictment and established by 
the évidence to constitute an offense under that section. Neither that 
authority nor any others cited by plaintiff in error hold that, in order 
to bring the case within the provisions of the statute, the letter con- 
tained in the indictment must be such a one as would necessarily be 
effective in the exécution of the scheme to defraud. 

In United States v. Hoeflinger (D. C.) 33 Fed. 469, 471, it was 
claimed by the défendant that the indictment was defective because 
it was not alleged that the statements contained in the letter were 
false. The court held that this point was not well taken, and said : 
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"The offense described In the Indictment consists In placing a letter in the 
mail in exécution of a fraudulent sclieme, previously devised, wliich is in- 
tended to be earried out tlirougli the agency of the post-office establishment. 
It is not essential that the letter written in aid of the scheme shall contain 
false statements. It can make no différence, therefore, as a matter of aver- 
ment, whether the letter contained false statements or otherwise. The im- 
portant question is whether a fraudulent scheme was concocted of the nature 
described in the indictment, and whether the letter in question was mailed 
in furtherance of that scheme." 

In United States v. Loring (D. C.) 91 Fed. 881, 886, it was held 
that it is not necessary that the contents of letters charged to hâve 
been placed in a post office in pursuance of a scheme to defraud should 
show the fraudulent character of the scheme. In Durland v. United 
States, 161 U. S. 306, 315, 16 Sup. Ct. 508, 512, 40 L. Ed. 709, the 
court said: 

"We do not wish to be understood as intimating that, in order to consti- 
tute the offense, it must be sbown that the letters so mailed were of a nature 
calculated to be effective in carrying out the fraudulent scheme. It is 
enough if, having devised a scheme to defraud, the défendant with a view 
of executing it deposits in the post office letters which he thinks may assi«t 
in carrying it into eft'ect, although in the judgment of the jury they may be 
absolutely ineffective therefor." 

Thèse authorities show that the indictment cornes within the rule 
announced in the Stokes Case, upon which the plaintifï in error re- 
lies. But another complète answer upon this point will be found in 
the fact that the letter under discussion does contain one or more rep- 
résentations which are alleged in the indictment to be fraudulent. 

The court did not err in overruling the demurrer. The conclusion 
we hâve reached also sustains the action of the court in refusing to 
grant the motion made in arrest of judgment upon the same grounds 
as set forth in the demurrer. 

3. A careful reading of the entire testimony clearly shows that the 
plaintifï in error is guilty of the offense charged in the third count of 
the indictment, and it therefore necessarily follows that unless the court 
erred in the admission of the testimony which was objected to, in over- 
ruling objections to the testimony of witnesses, in charging the jury, 
or in refusing to give instructions asked for by the plaintifï in error, 
the verdict of the jury and judgment of the court must be sustained. 
Did the court err in admitting certain letters and circulars in évidence ? 
There are numerous spécifie assignments of error upon thèse points, 
a majority of which hâve been separately and specifically discussed in 
the briefs of the respective counsel. It would serve no useful purpose 
to pursue the same lines in this opinion. We shall endeavor, how- 
ever, in a gênerai way to cover the objections made, and to state briefly 
the principles applicable thereto. 

An objection is made to each of certain letters ofïered and admitted 
in évidence, upon the ground that "there is no charge in the third 
count of the indictment that the défendant ever mailed this letter, nor 
a charge that letters were mailed by the défendant, other than the 
letter a copy of which is contained in said count." It is admitted by 
the plaintifï in error that the letters may hâve been admissible to 
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show the intent as to -whether he did or did not devise the alleged 
scheme, but it is claimed that they were not admissible as évidence 
of the making of représentations by the plaintifï in error through the 
mail; and in their argument counsel say the objection "was to prevent 
the letters being considered as évidence of any représentations." It 
will be observed that no such objection was specifically made; but, 
had it been made, it would not hâve furnished any valid reason for 
excluding that part of the letter. In ail cases where a charge is made 
that the défendant made certain représentations which are alleged 
to be fraudulent the government should be permitted to prove the 
fact that the représentations were made eitherby the oral statements 
of the défendant or by letters written by him, or by circulars, pam- 
plilets, or publications sent by him through the United -States mails. It 
;,eed not be shown that the oral déclarations or interviews had with, or 
information personally obtained from, the défendant, were sent through 
the mails. As was said by the court in Kellogg v. United States, 126 
Fed. 323, 336, 61 C. C. A. 229, 333: 

"The scheme testified to was so dépendent upon the mails for its success, 
iind the évidence shovved such a wholesale use of them, that an intelligent 
niind could reach no other conclusion than that such use was from the be- 
ginning contemplated by the persons who çoncocted the scheme. The cir- 
cumstance that some of the communications between the swindlers and 
thelr vlctlms were exchanged without the use of the mails at Interviews 
witS so-called 'agents' Is wholly immaterial." 

Ih Balliet v. United States, 139 Fed. 689, 693, 64 C. C. A. 301, 205, 
there is an ej^tended discussion upon points directly applicable to this 
case. The court said : 

"The letters and telegrams In question were princlpàlly written by the 
défendant himself. They show that he exerclsed absolute control over the 
afCalrs of the White Swan Mines Company, Limited, whose stock he was 
engagea in selling. They further showed the manuer in which he conducted 
the business of tha| company, and the use that he made of the money which 
he received from the sale of Its stock. Some of the letters also contalned rep- 
résentations that were made by the défendant for the évident purpose of in- 
duclng the sale of Its stock. The other exhlblts consisted princlpàlly of re- 
ports made by the défendant to w^tockholders of the White Swan Mines Com- 
pany, Limited, and articles which the défendant had composed and caused 
to be published in certain newspapers and periodicals. • * • In a word, 
the articles In question [llke the letters Ih évidence In thls case] were well 
calcula tedto excite the cupidity as well as to deceive credulous and ignorant 
people, thereby Induclng them to Invest their means In purchasing the stock 
which the défendant was engaged in selling. The testimony in the case also 
sshows that the défendant had beeu exceedingly industrious in giving a wide 
circulation to thèse articles. * * * The case proceeded upon the theory 
that fraud was the gist of the offense charged In the indietment, and that 
it must bè made to appear that the defendant's purpose from the beginning 
was to sell a worthless stock by means of false représentations, or a stock 
which was less valuable than it was represented to be, and to appropriate 
the proceeds, or. a part tbereof, to his own use. Thls being so, we are of 
oi)inion that ail of the exhibits above mentioned were properly received 
in évidence to develop the defendant's purpose. The Jury were entitled to 
oonsider ail of the defendant's acts and déclarations in connection wltb the 
exploitation of ; the White Svran Mines, both before and after the letters 
mentioned in the Indietment were deposited lu the mail, for the purpose of 
determining with what intent the défendant had acted. In no other way 
could his purpose be established. Besides, the exhibits In question cou- 
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tained so much of exaggeration, and were put forth In such a fonn, as 
though they contained well-authenticated items of news, and with such a 
reckless disregard of ttie truth as would fairly justify the inferenee that they 
were intended to deceive, and were acts done in furtherance of a scheme to 
defraud by means of tlie mail. We tliink tlie trial court would bave erred 
had it escluded the several exhiblts." 

The authorities heretofore cited show that it was not necessary to 
set forth in the indictment ail the letters written by the défendant. 
Ail the statute requires is that a letter in furtherance of the scheme 
should hâve been deposited in the mail. It is optional on the part 
of the pleader to include more if he so desires ; but it is not incumbent 
upon him to do so in order to permit him to introduce them in évi- 
dence. In the présent case the indictment fully states facts sufTicient 
to enable the défendant to make préparation for his trial. It was 
wholly unnecessary to set out in the indictment the évidence which 
the prosecution intended to introduce in support of the charges made 
in the indictment. As was said in Stokes v. United States, supra: 

"It is difficult to see, nor do the défendants suggest, what other allégations 
were necessary to deflne the offense with greater clearness or certainty, and 
it is impossible that they could hâve been misled as to the nature of the 
charge against them. The rules of criminal pleading do not require the in- 
dictment to set forth the évidence." 

In addition to the points already discussed, spécial objection is made 
to exhibit 17, which is a printed circular prepared by Smith & Bull, 
who were induced to become agents for the sale of stock that the 
plaintifï was endeavoring to sell. It was prepared, signed, and dis- 
tributed by Smith & Bull through the mails, and it is claimed that this 
circular was wholly irrelevant and inadmissible, and that the plaintiff 
in error could not be bound by any matter therein contained. 

It may be admitted, for the pur pose of this opinion, that, if the cir- 
cular had been issued and circulated without the knowledge and con- 
sent of the pjaintiff in error, he would not be bound thereby. Let 
us see what the facts are and what the law is, and remember that in 
the letters, written or printed, and sent through the mails by the plain- 
tifï in error, he was trying to entrap the unwary and to secure money 
from them on the faith of a scheme glittering and attractive in form, 
yet unreal and deceptive in fact, and known to him to be such. The 
évidence of Mr. Bull given at the trial shows clearly that some of the 
information contained in the circular was derived from letters and 
circulars forwarded to the firm of Smith & Bull by the plaintiff in 
error, and from talks had personally with him. The circular itself 
discloses a number of printed communications over the signature of 
the plaintifï in error, which Mr. Bull testified were copied Verbatim 
from original communications received from the plaintiff in error. 
The entire testimony shows that the plaintiff in error knew what was 
set out in the circular, that it was submitted to him, and that he ex- 
amined it, indorsed, and approved it. In one of his letters he said, 
"Your new circular is thoroughly convincing to any one who is re- 
sponsible, and is the best one I ever saw." The circular was therefore 
properly received in évidence. 

In Commonwealth v. Eastman, 1 Cush. (Mass.) 189, 215, 48 Am. 
Dec. 596, the court, in discussing the question whether or not certain 
letters not written by the party were admissible, said: 
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"So far as thèse letters mlght hâve been shown by other proof to hâve 
been acted upon or sanctioned by the défendants, so far they would hâve 
been compétent évidence." 

It appears from the record that there was but one circular issued 
by Smith & Bull. The witness Bull in his tcstimony said: 

"ïhere was never but one statement issued over the firm name, and any- 
thlng that is In there in the way of telegrams or letters was added to it 
afterwards. There was simply one statement issued by the firm." 

The court first ruled that the circular would be admitted up to a 
certain page. Upon further testimony being given, and knowledge 
ôf the plaintiff in error being shown as to the added parts, the court 
admitted the entire exhibit. In this we see no error. 

The plaintiff in error claims that the court erred in admitting in 
évidence the following letter: 

"Oct 29, 2. G. W. Rumble, Chronicle BIdg. — Dear Sir: Replying to yours 
of the Mth would say, we now hâve an opportunity to sell the 'Amo' miue 
for $1,500.00. If you want it at that price you can bave it. * * * 

"Very respeetfully, Geo. H. Fuller." 

The objection urged to this letter, in addition to others previously 
disposed of, is that it is not a letter written by the défendant, and is 
therefore wholly irrelevant and immaterial to the subject-matter under 
corfsideration. It will be conceded, that a letter written to the défend- 
ant, which was not answered by him, would not be admissible in évi- 
dence as tending to show an implied admission on his part of the 
truth of the statements contained in the letter. 

In Packer v. United States, 106 Fed. 906, 910, 46 C. C. A. 35, 39, 

the court said: 

"It is also urged that the letter was admissible as a tacit admission by 
the açcased of the truth of Its statements ; it having been proved that the ac- 
cused did not reply to It. Admissions, of course, may be Inferred from 
silence as well as from express statements, but it has been uniformly held 
by the courts that the failure to reply to a letter is not to be treated in a 
crimjnal or in a civil action as au admission of the contents of the letter." 

; But in the case under considération, like the circular issued by 
Smith & Bull, the letter does not stand by itself . Mr. Fuller was a 
witness at the trial, and from his testimony it appears that prior to 
the time the letter in question was written there had been considér- 
able correspondence between Rumble and himself as to the value of 
the Amo mine, of which Mr. Fuller was the président. From Fuller's 
testimony the fact appears that the Sunset Mining Company never 
had any interest whatever in the Amo mine; that Rumble at one 
time had an option thereon to purchase it, but gave it up and ceased 
work; that Rumble had stated to him that he had received from the 
working of thé mine $314.95 and had expended $9,580.90. In a letter 
written by Rumble to this witness June 8, 1900, he said: "I hâve re- 
-cently had two assays made of 'Amo' stuff ; one was black sand which 
assayed 500 per ton." In another letter, dated August 22, 1901, Rumble 
said : 

"After having tested the ground of the 'Amo' in every conceivable place 
and manner, I hâve corne to the conclusion that it would be a losing deal to 
coutinue further woris on it * * * I hâve recently secured an option to 
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purchase Foster's entire property, also the property adjolning Foster's and 
the 'Amo,' which, together with the 'Amo' and wbat I hâve, would make 
iibout 1,000 acres. * * * Should I buy them ail, I would make it Into a 
sheep ranch and go to ralslng alfalfa on portions of It where it can be irri- 
gated." 

The letter under considération purports to be a reply to a letter pre- 
viously written by Rumble on October lOth, which letter was net 
offered in évidence, but it was stated by the witness that it had no 
référence to any sale of the stock of the Sunset Mining Company. 

In tlie light of the facts disclosed by the testimony of Mr. Fuller, 
it is manifest that the plaintifï in error could not possibly hâve been 
misled to his préjudice. The facts of this case are in many respects 
différent from those presented in Packer v. United States, supra, upon 
which the plaintifï in error relies. Hère the letter was not written 
by one who claimed to hâve been defrauded, nor was it written after 
the transaction on which the charge against the plaintifï in error was 
based had closed. 

The opinion in the Packer Case quotes with approval the language 
of the court, which we hâve heretofore cited, in Commonwealth v. 
Eastman, supra, and, among other things, says : 

"The correspondence between Moody and the accused while the transac- 
tions evidencing the schéma to defraud were taking place was compétent, be- 
oause the letters were verbal acts constituting a part of the res gestse. It 
was also compétent because the letters from the accused were admissions of 
fact contained in them, and a response to the letters of Moody and the latter 
were necessary to a correct understanding of the scope and eiîect of the ad- 
missions." 

Ail the letters tended to show the falsity of the alleged représenta- 
tions charged in the indictment to bave been made by Rumble. 

One other objection to the admissibility of another letter, Exhibit 
No. 55, will be noticed. This letter reads as follows: 

"C. J. Haile, Fruit Grower. Vacaville, Cal., Nov. 18, 1901. 
"Mr. F. E. Stone, Xewkirk, Oklahoma, Ty. — Dear Sir: Owing to the 
récent death of my husband, I désire to realize on my Sunset Mining Co. 
stock, which pays 2% par month cash dividends. The company's price for 
thair stock is now $1.50 par share. Thay inform me that it will be very 
much higher within the next twelve months. My stock cost me $1.00 per 
share. Bnclosed I send you one of their circulars, which I got at their 
oflice yesterday. I can hâve the stock transferrad to your name. 

"Respectfully, Mrs. C. J. Haile." 

The objection to this letter was that it was not shown that the de- 
fendant knew of its being written or sent, or had any connection with 
it. This objection would hâve been good if the objections raised were 
sustained by the facts. But the record shows that prior to the time 
this objection was made the witness was asked: "At whose dicta tion 
was this letter written? A. At Mr. Rumble's." She further testi- 
fied that the plaintifï in error had envelopes and letter heads with 
the words, "C. J. Haile, Fruit Grower," similar to the one in évidence, 
printed on them. The following questions were then asked and an- 
swered : 
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"Q. Did you send out thls letter wlth this clrcular attached to It at Mr. 
Eumble's request? A. Xes, sir. Q. Through the United States mail? A. 
Tes, sir." 

In the light of what has beéil previously said, îurther comment is 
unnecessary. 

4. Did the court err in overruling the objections to the testimony 
of the witnesses? There are many assignments of error upon thèse 
points.' Several of them relate to the testimony of the witness Bull, 
and most of them are governed by the principles heretofore announced. 
It is claimed that the court erred in refusing to permit counsel to in- 
terrogate' the witness upon cross-examination as to how much of what 
is coHtained in the circular issued by Smith & Bull said witness gained 
from his own investigations when at the Old Glory mine. The ob- 
jection of the government that this was not in cross-examination was 
sustained by the court. It is true that this witness had stated in his 
examination in chief that the circular isstied by his firm was based 
upon his own investigations, and also upon the représentations made 
to him by the plaintifï in error, and that the government did not 
undertake to prove how much of it he gained by investigation and 
how much by information, and it was upon this ground that the 
court held the question not proper on cross-examination. 

The real objection to the question is that it was wholly irrelevant 
and immaterial to enter into the field of metaphysics and endeavor 
to scale up the quantum of inforrnation he received from the plain- 
tifï in error, or from other parties. The controUing point was that 
he received some of the information contained in this circular diT 
rectly from the plaintifï in error, and that the circular as a whole 
was indorsed, sanctioned, and approved by the plaintifï in error, 

With référence to the other objections to the testimony, it is only 
necessary to say that no error occurred in allowing this witness to 
State that he had sent a good many thousands of the circular in ques- 
tion through the mails, and that Tiis firm had sold in the neîghbor- 
hood of 4,000 shares of the Sunset stock at $2 per share, amounting 
in ail to about $8,000. An examination of the indictment, in connec- 
tion with the testimony, shows that thèse matters were material and 
relevant to the issues inVolved in this case. 

It is argued that thè court erred in permitting one P. S. Moore to 
answer the following question: 

"Q. State whether or not the communications and correspondence whlch 
you and your father received through the United States post-offlee establish- 
ment induced you and jwr father to invest your money In the Sunset Min- 
ing Company's stock. State whether or not that is the fact? A. Tes, sir; 
that is the fact." 

The contention of the plaintifï in error is that this witness cannot 
testify as to what induced his father to act. The record shows that 
his father was 85 years of âge, and that he was disabled from at- 
tending the trial. The witness testified: 

"Q. Now, Mr. Moore, I will ask you whether or not you personally at- 
tended to ail of your father's business In référence to correspondence with 
Mr. Rumble and the Sunset Alining Company, and everything counected 
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with those affairs? A. I did. Q. ïou ha?e personal knowledge of ail of 
his connections wlth those matters? A. Yes, sir." 

We are of opinion that the court did not err in admitting the testi- 
mony objected to. 

5. The court did not err in refusing to give the several instructions 
requested by the plaintifï in error. The instructions in their entirety 
were intended to limit the jury to the considération of only one letter, 
to wit, the letter set out in the third count of the indictment. This 
point was raised upon the sufficiency of the indictment, the admission 
of the circular prepared and circulated by Smith & Bull, and to cer- 
tain letters. The instructions asked for were properly refused. 

6. The objections to portions of the charge of the court are with- 
out merit, and hâve been heretofore disposed of. From an examina- 
tion of the entire charge, it fully appears that the rights of the de- 
fendant were carefully explained to the jury in every particular, and 
the charge was in ail respects proper, fair, and just. 

The judgment of the District Court is affirmed. 
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SAME V. McKERRACHER. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1906.) 

Nos. 1,251, 1,253. 

1. Statutes — Construction — Ritles Goveknino. 

In construing a statute of tlie United States, the courts should search 
out and follow the true Intent of Congress, and adopt the sensé o£ the 
words which harmonizes best with the context and promotes In the fullest 
manner the apparent policy and object of the législation. 

[Ed. Note.— For cases in point, see vol. 44, Cent. Dig. Statutes, §§ 
259, 2G2.] 

2. SAME CONFLICTINQ PROVISIONS. 

When one section of a statute treats specially and solely of a matter, 
that section prevails in référence to that matter over other sections In 
which only incidental référence is inade thereto. 

[Ed. Note.— For cases in point, see vol. 44, Cent. Dig. Statutes, § 284.1 

3. Same. 

When words occur in a statute which can be given no effect con- 
sistent with the plain intent of the statute, they must be rejected as with- 
out meaning. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, § 266.] 

4. Same. 

It is a well-settled rule of construction that, where there is an irrecon- 
cilable eonflict between ditîerent parts of the same act, the last in the 
order of arrangement will control. 

[Ed. Note.— For cases in point, see vol. 44, Cent. Dig. Statutes, § 284.] 

5. Same— Rétrospective Construction. , 

A statute is never to be eonstrued retrospectively, unless the language 
of the act shall reuder such construction indispensable. 

[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Statutes, § 344.] 
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G. Prisons— Allowance fob Good Time— Fedeeal Statute. 

Act June 21, 1902, c. 1140, 32 Stat. 397 [U. S. Comp. St. Supp. 1905, 
p. 731] provides, in section 1, that "each prisoner who has been, or shall 
* hereafter be, convlcted of any offense against the laws of the United 
States, and is confined" in exécution of the judgment, shall be eutitled 
to an allowance of good time as thereln specified. Section 3 (32 Stat. 
398 [ U. S. Comp. St. Supp. 1905, p. 731]) expressly provides that the act 
"shall apply only to sentences imposed by courts subséquent to the time 
when this act takes effect," and that prisoners sentenced prior to sucb 
time shall be entitled to the commutation theretofore allowed under exist- 
ing làvrs. Eeld, that the language of the flrst section v^as very probably 
intended to make the act applicable to cases of prisoners convicted be- 
fore it became operative, but not sentenced until afterward ; but that, in 
any event, the third section, being the later and also the more spécifie, 
must govern, and the act did not apply to prisoners sentenced before it 
took efCect 

Appeals from the Circuit Court of the United States for the North- 
ern 'Division of the Western District of Washington. 
For opinion below. see 140 Fed. 266. 

Jesse A. Frye, U. S. Atty., Alfred E. Gardner, Asst. U. S. Atty. 
(Edward E. Cushman, Spécial Asst. to Atty. Gen., of counsel), for 
appellants. 

Richard Saxe Jones and Wm. H. Brinker, for appellee Jackson. 

J. B. Metcalfe and John S. Jurey, for appellee McKerracher. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,, 
District Judge. 

HAWLEY, District Judge. Thèse appeals présent the same ques- 
tion and will be considered together. The appellees were prisoners 
confinçd in the United States penitentiary on McNeil's Island in the 
State of Washington, and petitioned the court below for a writ of ha- 
beas corpus, claiming that under the laws of the United States they had 
fully served their time, and were entitled to be discharged. Appellee 
Jackson was convicted in the District Court of Alaska of the crime of 
attempting to commit murder, and on the 6th day of January, 1899, 
was sentenced to a period of 10 years in said penitentiary. He ar- 
rived at the penitentiary January 13, 1899. Appellee McKerracher 
was convicted for a violation of the national banking laws in the 
United States court at Seattle, Wash., and on the 14th day of January, 
1902, was sentenced to the penitentiary for a period of five years. 
He arrived at the penitentiary on January 15, 1902. Both of the 
appellees fully complied with the rules of the penitentiary during 
their imprisonment therein. The court issued the writ and held that 
under the act of Congress passed June 21, 1902 (chapter 1140, 32 Stat. 
397 [U. S. Comp. St. Supp. 1905, p. 731]), the petitioners had fully 
served the time for which they were sentenced, and ordered them dis- 
charged. From thèse orders the appeals herein are taken, 

This law reads as follows: 

"An act to regulate commutatioii for good conduct for Ûnlted States Prison- 
ers. * • * That each prisoner who has been or shall hereafter be con- 
cicted of any offense against the laws of the United States, and is confined. 
!n exécution of the judgment or sentence upon any such conviction, in any 
United States penitentiary or jall, or in any penitentiary, prison, or jail of 
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niv State or terrltory, for a definite term, other than for llfe, whose record 
«f conduct shows that he bas faithfully observed ail the rules and bas not 
been subjected to punishment, shall be entitled to a déduction from tbe term 
of bis sentence to be estimated as follows, commencing on the flrst day of 
bis arrivai at the penitentiary, prison, or jail : Upon a sentence of not less 
than six months nor more than one year, flve days for each month ; upon a sen- 
tence of more than one year and less than three years, six days for each 
month ; upon a sentence of not less than three years and less than flve years, 
seven days for each month; upon a sentence of not less than five years and 
less than ten years, eight days for each month; upon a sentence of ten years 
or more, ten days for each month. When a prisoner bas two or more sen- 
tences, tbe aggregate of bis several sentences shall be the basls upon whieb 
his déduction shall be estimated. 

"Sec. 2. That In the case of convicts in any United States penitentiary, tbe 
Attorney General shall hâve tbe power to restore to any such convict who 
bas heretofore or may hereafter forfeit any good time by violating any exist- 
ing law or prison régulation sueb portion of lost good time as may be prop- 
er, in bis judgment, upon recommendations and évidence submitted to him by 
the warden in charge. Restoration, in tbe case of United States convicts 
confined in state and territorial institutions, shall be regulated In accordance 
with the rules governing such institutions, respectively. 

"Sec. 3. That tbis aet shall take effect and be in force from and after 
thirty days from the date of its approval, and shall apply only to sentences 
imposed by courts subséquent to tbe time that tbis act talies efCect, as here- 
inbefore provided. Prlsoners serving under any sentence imposed prlor to 
such time shall be entitled and receive the commutation heretofore allowed 
under existing laws. Such existing lavs's are hereby repealed as to ail sen- 
tences Imposed subséquent to the time when tbis act takes effect" 

Did the court err in its construction of this act, and in discharging 
appellees from the custody of the marshal? The vital question to be 
decided is whether the act in its entirety applies to ail fédéral prisoners, 
to those convicted and sentenced before the passage of the act, as 
well as to those convicted and sentenced after its passage. Is there 
an irreconcilable conflict between sections 1 and 3 of the act, and, if 
so, which section must prevail? 

The fundamental rule in the construction of statutes is to ascertain 
the intention of the lawmakers. It is only in statutes of doubftul 
meaning that courts are authorized to indulge conjectures as to the 
intention of the Législature, or to look to conséquences in the con- 
struction of the law. When the meaning is plain the act must be 
carried into effect. Another canon of construction is that every part of 
a statute must be viewed in coimection with the whole, so as to make 
ail the parts harmonious, if practicable, and to give a sensible and in- 
telligible effect to each ; nor should it ever be presumed that the Légis- 
lature meant that any part of a statute should be without meaning or 
without force and effect. The act itself must be presumed to speak 
the will of Congress, and this is to be ascertained, if it can be, from the 
language used. It is the duty of the courts to examine the language 
of the act and ascertain its object and purpose. We are of opinion 
that from the whole act it is manifest that Congress intended that its 
provisions should apply to the future, not to the past. 

The question as to the proper construction of this act has been de- 
cided in four cases. The Circuit Court of New York, in Re Walters, 
138 Fed. 792, held that the act did not apply to prisoners sentenced 
liefore the enactment of the law. The District Court of Vermont, in 
143 F.— 50 
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Re Farrar, 133 î"ed. 254, held that the first section of the act was œn- 
trolling, and that it applied to ail prisoners, whether sentenced before 
ol- aftér the enactment oî the law. An appeal was taken to the Circuit 
Court bf jÀppeals for the Second Circuit, and that court reyersed the 
order made by Judge Wheeler, and held that the act did not apply 
to prisoners sentenced before its passage. United States v. Farrar, 
139 Fed.;260; 

In thé présent cases Judge Hanford held that the act did apply 
to the appellees, who had been convicted and sentenced prior to the 
passage of the act, and ordered the prisoners discharged. In so ruling 
we think the learned judge erred. 

Appell^nts claim that the words "has been or" and "is," as used in 
the first section, were inserted upon the theory that there would prob- 
ably be prisoners convicted before the act became operative, but 
not sentenced until after the act took effect, and that thèse words 
were used so as to prevent any uncertainty as to the applicability of 
the law to such prisoners. It frequently happens from various causes 
that considérable time elapses between the conviction and the sen- 
tence, and it is not unreasonable to présume, in the light afiforded by 
the entire Section, that thèse words were intended to apply to such 
cases. Of course, if this construction is given tothe words, it would 
make the entire act harmonious. Courts should search out and fol- 
low the true intent of Congress, and adopt "the sensé of the words 
which harmonizes best with the context, and promûtes in the fullest 
ma'nner the apparent policy and object of the législation." United 
States V. Winn, 3 Sumn. 209, Fed. Cas. No. 16,740 ; United States v. 
Gne Raft ôf Timber (C. C.) 13 Fed. 796; The Lizzie Henderson 
(D. C.) 30 Fed. 534, 529; United States v. Ellis (D. C.) 51 Fed. 808, 
810; United States v. Lâcher, 134 U. S. 634, 628, 10 Sup. Ct. 625, 
33 L. Ed. 1080 ; Stephens v. Cherokee Nation, 174 U. S. 445, 480, 
19 Sup. Ct. 733,43 L. Ed. 1041. ^ 

Appellees claim that there is an irrecoricilable cotiflict betweei. 
sections 1 and 3. It will'be observed that, if the words "has been or" 
and "is" were eliminatéd from section 1, the statute in ail its sections 
would bé absolutely clear and entirèly harmonious. By a literal con- 
struction of those wofds, section 1 might, if standing by îtself, be con- 
strued to apply to ail prisoners who had been convicted and sentenced 
prior to the passage of the act, àS well as to the prisoners convicted 
and sentenced after its passage. And if that was the intention of 
Congress, there was nO riecessity of inserting the thii-d section. It 
would be entirèly useless. Sections 1 and 3, standing by themselves, 
would be perfect and complète. Thêy would represent' the views con- 
tended for by appellees, and to give force and effect tp thèse views 
section 3 would hâve to be entirèly ignored, This wOuld lead to an 
utter absurdity under the rules of construction which hâve been here- 
tofore stated. Congress, in enacting section 1, clearly intended to de- 
fine and fix the déductions from sentences for complianCe with the 
rules of the prison and good behavior of prisoners. This was the 
main object and intent of the section, but incidental thereto the words 
"has been or" and "is" were used, which constitute the conflict in the 
sections. Section 3 of the act simply directs how good time lost by 
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the prisoner for failing to comply with the prison rules may be re- 
stored. Section 3 fixes the time whfen the act shall go into efïect, and 
spécifies the prisoners who will be entitled to the benefits of the act, 
and also the class of prisoners to whom the act shall not apply. This 
being true, how can it be said that Congress intended that no force or 
meaning whatever should be given to this section? 

"This act shall take efïect and be in force from and after thirty 
days from the date of its approval, and shall apply only to sentences 
imposed by courts subséquent to the time that this act takes efïect." 
This language is clear, direct, and positive. There is no uncertainty 
about it. Again: "Prisoners serving under any sentence imposed 
prior to such time shall be entitled and receive the commutation here- 
tofore allowed under existing laws." This is equally clear, plain, anc; 
positive, and the entire section expresses the real intention of Con 
gress. It shows in positive terms that it was not intended by Con 
gress that it should be rétrospective; that it applied to the future, anel 
not to the past. This is a congressional act and must be interprète!- 
according to the intention of Congress, apparent upon its face. Ever; 
technical rule as to the construction or force of particular terms mu; 
yield to the clear expression of the paramount will of Congress. Wil 
kinson v. Leland, 27 U. S. 627, 7 L. Ed. 542 ; Oates v. National Bank 
100 U. S. 239, 244, 25 L. Ed. 580. When words occur in the statut' 
which can be given no effect consistent with the plain intent of th 
statute, they must be rejected as without meaning. United States v 
Stern, 5 Blatchf. 512, Fed. Cas. No. 16,389 ; Paxton v. Irrigation Co. 
45 Neb. 884, 898, 64 N. W. 343, 39 L. R. A. 853, 50 Am. St. Rep 
585; Hilburn v. St. P. Ry. Co., 23 Mont. 246, 58 Pac. 551, 811 
Gould V. Wise, 18 Nev. 253, 262, 3 Pac. 30 ; Edwards v. D. & R. Co 
13 Colo. 59, 62, 21 Pac. 1011 ; Henderson v. W. & P. Ry. Co., 81 Mo 
605, 607; Sedg. Con. Stat. (2d Ed.) 201. 

As was said by Justice Brewer, in Long v. Culp, 14 Kan. 412, 414 : 

"It Is also a rule of construction that, when one section of a statute t^eat^ 
gpecially and solely of a matter, that section prevalls In référence to that 
matter over other sections in which only incidental référence Is made thereto 
Not because one section' has more force as a législative enactment than an 
other, but because the législative mind having been, in the one section, dl- 
rected to this matter, must be presuraed to hâve there expressed Its Intention 
thereon rather than In other sections where its attention was turned to 
other things." Wellsburg v. Panhandle T. Co. (W. Va.) 48 S. B. 746, 751. 

Another well-settled rule of construction applicable to thèse cases is 
that, where there is an irreconcilable conflict between différent parts 
of the same act, the last in the order of arrangement will control. 
Hall v. Equator M. & S. Co., Fed. Cas. No. 5,931; In re Richards, 
96 Fed. 935, 939, 37 C. C. A. 634; In re Tune (D. C.) 115 Fed. 906, 
911 ; Brown v. County Commissioners, 21 Pa. 37, 42 ; Hand v. Staple- 
ton, 135 Ala. 156, 162, 33 South. 689; City of Westport v. Jackson, 
69 Mo. App. 148, 153 ; Sutherland, Con. St. § 220. 

One of Puflfendorf's rules of construction is that: 

"When we meet with a seeming repugnancy In the terms, conjectures are 
necessary to work out the genuine sensé, by reconciling it If possible, to 
those terms that seem to be répugnant. But if there be a clear, évident 
repugnancy, the iatter vacates the former." Pot. Dwar. Stat 132. 
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Anotlicr rule is that "where la,wë are really répugnant, tlie Judges 
should embrace that which is clear, in préférence to that which is 
obscure." Pot. Dwar. Stat. 133. 

In Reynolds v. McArthur, 2 Pet. 417, 434, 7 L. Ed. 470, Chief Jus- 
tice Marshall, in delivering the opinion of the court, sâid: 

"It is a principle, which bas always been held sacred In the United States, 
that laws by which human action is to be regulated loolî forwards, not baclc- 
wards ; and are never to be construed retrospectively. unless the language of 
the act shall render such construction indispensable." 

We hâve thus far confined ourselves to the language of the act. 
Some stress, however, upon the argument by appellees, was laid upon 
the letter of the Attorney General addressed to the chairtnan of the 
judiciary committee of the House, requesting the passage of the act, 
and it is argued that the object and purpose of the law, as expressed 
by the Attorney General, supports the views contended for by appel- 
lees. This letter is as follows: 

"Sir: Under the prosent practice with regard to the commutation for 
good conduct allowed United States prisoners, there is no uniforaity what- 
ever, and expérience bas shown the necessity for some modification of the 
statutes governing this subject. United States convicts confined in United 
States prisons, as well as in some local institutions, are allowed five days on 
each month of the term, without regard to its length. H confined in a state 
institution, however, which has a commutation systeni of its own, they are 
subject to the terms of that System. It thus happens that one class of United 
States convicts can earn but sixty days a year, even if the sentence is for 
teh years, while others, elsewhere confined, earn a much larger réduction. In 
order to correct this evil, and to place ail United States prisoners on an equal 
footing in this respect, I submit herewith draft of a bill for an act regulat- 
ing commutation for good conduct in the case of United States prisoners." 

This letter is dear in its terms. It relates to the inequality of sen- 
tences under existing laws, and recommends that ail fedefal prisoners 
should be placed on an equal footing. There is nothing in the letter 
indicating that it was to be applied to past cases, and the language 
used, by the ordinary interprétation of words, would be that it was to 
be applied to the future, and that ail convictions and sentences of 
fédéral prisoners thereafter should be equal and harmonious, in the 
allowance of the commutations of the sentences for good behavior, 
without référence to the local laws and institutions in which the pris- 
oners should be confined. There is no expression in this letter in op- 
position to the views we hâve expressed. There is nothing in the 
history of aiïairs which was presented to Congress, when the statute 
was passed, that gives any aid in support of the construction for 
which appellees contend. 

In United States v. Byers (D. C.) 1S7 Fed. 993, 998, will be found 
a letter written by Attorney General Knox prior to the passage of 
this act, addressed to the Attorney General of Pennsylvania with 
référence to the question w'hether or not the rule of commutation of 
sentences under the Pennsylvania act of May 11, 1901 (P. L. 166) 
is a "rule of crédit" within the meaning of section 5544 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3733]. In the course of this letter 
it is said: 
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"The Pennsylvanîa act suggests another and more serions question — 
whether any commutation can hâve any application in our constitutional 
System to sentences previously imposed. Upon principle and autliority, a 
commutation is, in effiect, the exercise of the pardoning power, at least so 
far as pre-existing sentences are concerned. The power of the législative 
department of the government to thus affect the action of the Judicla! and 
the prérogative of the executive has been questioned in many states" — citing 
several authorities. 

The court, after quoting this letter in full, said: 

"Since the foregoing letter was written, Congress has acted upon the sub- 
ject, and has passed the act of .lune 21, 1902 * * • which now anplies 
to ail sentences imposed after July 21, 1902." 

This expression of the court may be considered dictum. It is not 
referred to as authority, but tends to show the trend of thought that 
would naturally arise upon reading the entire act as to the intention 
of Congress. 

It appears from the Congressional records that the question as to 
whether or not the law should apply to previous sentences was raised. 
Senator Hoar, chairman of the judiciary committee of the Senate, 
after the passage of the law, said : 

"With the leave of the Senator from California, I should like to make one 
statement abotit the bill which has just passed. I received a great many 
communications from différent parts of the eountry saying that it ought to 
apply to cases of prisoners sentenced heretofore, and undoubtedly that would 
be qulte désirable, but there was a very serions doubt in the minds of mem- 
bers of the committee of the constitutional power of Congress to pass a bill 
of that sort which should apply to sentences heretofore imposed. Therefore 
the committee thought it unwise to include such a provision." 

The orders and judgment of the Circuit Court herein appealed 
from are reversed. 



AMERICAN SHEET & TIN PLATE CO. v. PITTSP.URGH & L. B. R. CO. 

PITTSBURGH & L. E. R. CO. v. AMERICAN SHEET & TIN PLATE CO. 

(Circuit Court of Appeals, Third Circuit January 30, 1906.) 

No. 57. 

1. Torts— INJUKT to Propeett— Inteeference with Fibembn bt Raileoad 

Tbain. 

While railroad trains must be run In a clty with reasonable regard 
to the right of public flremen, as well as private citizens properly so 
engaged, to enter upon and cross with their apparatus the railroad 
traek in order to put out a fire, a railroad Company, in the regular opér- 
ation of its road, cannot be held liable for loss resulting from what 
turns out to be an interfering use of Its own property, unless it is 
actually notifled or informed of the conditions which made such use 
an interfering one. To be a ground of liability such interfering use 
must be a willful one, or due to a failure to exercise due care. 

2. Same — Pailtjre to Stop Tbain — Knowledge of Fibe. 

A railroad company cannot be held liable for a loss resulting from a 
fire in a city at night because one of its freight trains ran between the 
place from which flremen and others were preparing to run hose across 
the tracks to the burning building, even though the trainmen were sig- 
naled to stop by persous lieslde the track, where the fire was not visible 
to them, thei-e was no hose upon the track which they should hâve seen, 
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and It Is not shown tliat they heard or understood tbe signais, or knew 
or should bave known of the existence o£ a flre. 

8. Same. 

The enginéer of a freight train on defendant's railroad, entering thô 
City of t>ittsburgli at nigïit, stopped his train In compliance wlth a signal 
given by a person alongside tbe track, and was told that a building was 
on tire a very short distance abead and that firemén were about to run 
a hose across the track. He could not qulckly nor safely back nor 
eut his train because Qf auother following close behlnd, and, after being 
told tbe situation, he at once pulled abead and past the flre as rapidly 
as possible. It appeared that in doing so he exercised his best judg- 
ment, and acted promptly, and there was no évidence that he acled in 
willful or wanton disregard of the rights of others. Held, that the in- 
terférence with the opérations of the firemen by the passing of the 
train, under . such circumstances, did not render défendant liable to 
tbe owner of the burning property. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania, 

Thomas Patterson, for plaintifif. 
A. Léo Weil, for défendant. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The case in the court below was an action 
brought by the American Sheet & Tin Plate Company against the 
Pittsburgh & Lake Erie Railroad Company, to recover damages to the 
property of the firm, which was destroyed by fire on the night of 
January 27, 1904. The case was submitted to the jury, and from the 
judgment entered upon a vefdict in favor of the plaintiff, writs of 
error were sued out by both plaintiff and défendant. Assignments 
of error hâve been filed in both cases, and the same were separately 
argued before us. 

The property known as the Monongahela plant of the Tin Plate 
Company, was situated on the south side of the city of Pittsburgh, 
boupded on thie ?north by the Monongahela river, and on the east by 
South Sixteenth Street. The right of way of the défendant railroad 
Company, running east and west, bounds a portion of the property on 
the south, and extends through a portion of the property, towards 
Sixteenth street, a portion of the property lying south of the railrorKi, 
and having upon it some pf the mills of the plaintiff company. The 
buildings, however, that were burned, were situated upon that por- 
tion of the property which lay between the railroad and the river; 
the distance between the tracks and river being about 300 feet. Near 
the railroad, south of it, and parallel thereto, was Muriel street, and 
back of Muriel street, and parallel to it, a square away, was Carson 
street. Sixteenth street crossed the railroad at right angles, and ex- 
tended to the river. So, also, did Thirteenth street. The so-called 
Fifteenth street crossing was a way maintained by the company across 
the tracks of the ïailway company, on the line of what Was formerly 
Fifteenth street, but for a long time abandoned as a city street. 

On January 37, 1904, at about 10 o'clock in the evening, a fire broke 
out at the plaintiff's said plant in the oil house thereof, which is lo- 
cated on the portion of plaintiff's property lying between said rail- 
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road and tlie river. An alarm of fire was at once sent to the public 
fire départaient of the city of Pittsburgh, which responded promptly, 
so that, in a few minutes thereafter, a fire company of said department 
arrived at the plant of the company, with.their apparatus and hose, 
at or near the so-called Fifteenth street crossing, and shortly there- 
after, another company with their hose arrived at or near the Thir- 
teenth street ' crossing. The firemen and others at saîd Fifteenth 
street crossing, had laid the hose through the "hot mills" of the plain- 
tiff company, on the south side of the railroad, and were preparing 
to lay it across the track of the company, for the purpose of conveying 
water to the fîre, when a locomotive, with a freight train attached, 
of the défendant corporation, was seen approaching from the west, 
below Thirteenth street. There is the testimony of three or four wit- 
nesses that they ran toward the approaching train, signaling it to 
stop, by waving their hands or hats; one witness saying that he 
seized a lantern from a switch block, and waved that, going towards 
the approaching train. There is also testimony that some of thèse 
signais were given before the engine passed Thirteenth street. There 
is some conflict of testimony as to how thèse signais were given, and 
as to whether the lantern signal was given to the train first ap- 
proaching, or to one that afterwards followed it, and as to which no 
complaint is made. However, for the purposes of the case, as we view 
it, it must be conceded that attempts to signal the train were made 
in the way described. In the cab of the engine were the engineer, 
fireman, and head brakeman of the train, which was a long one. 
Thèse men ail testify that they neither heard nor saw any signais, 
as described by plaintifï's witnesses, saw no fire on plaintifiE's premises, 
and neither heard nor saw anything that would suggest to them that 
such a fire existed, and that they were absolutely without information 
in regard thereto. It is in testimony that ,the engineman of the com- 
pany that first arrived at the Fifteenth street crossing, inquired of 
the plaintiff company's employés, where the fire was, and, although 
they were looking for a fire, as it was their duty to look, they saw noth- 
ing to direct them, but a reflection upon the surface of the river. It 
was in testimony that owing to the glare of the furnaces in the 
works along the bank of the river, at night, reflections on and illumina- 
tions of the surface of the same were of fréquent occurrence ; that 
along the right of way of the railroad company, owing to the number of 
men employed in the various industries of that locality, there were per- 
sons constantly passing to and fro, which, together with the noise of the 
mills, created much confusion along the route occupied by the right of 
way of the railroad company. Just before the engine arrived at the Fif- 
teenth street crossing, the engineer testifies that he saw for the first 
time, by the light from the furnace, the door of which had just been 
opened, a man running alongside of the engine, and signaling him to 
stop ; that he at once applied the emergency brakes, and stopped the 
train within a few car lengths, but not until the engine, by the momen- 
tum of the train, had passed the Fifteenth street crossing. The testi- 
mony of the fireman and brakeman corroborâtes that of the engineer, 
as to this being the first signal or warning observed by any of them. 
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and they ail testify that they did not then know that the signal was 
given because of a fire, but supposed that some one had been run over. 
After the train was at length stopped in the manner just described, 
there is coriflict of testimony as to what occurred between the en- 
gineer, who was in control of the train, and the employés and others 
who spoke to him in regard to the fire. The night superintendent 
of the Works testifies that he informed the engineer of the existence 
of the fire and of the necessity of putting the hose across the track, 
and asked that he would back his train away from the crossing, or 
eut it and pull out, so as to clear the same ; that the engineer did not 
answer him, but turned around at last and said, "Pull out," ignoring 
his remonstrance regarding the time required to pull the entire train 
out, and the danger resulting therefrom. He testifies that from the 
time the engine stopped until it started again was about 2 or 2^2 
minutes. On the other hand, the engineer testifies that after he had 
put on the emergency brake, thinking that some one had been run 
over, and had stopped the train, he got down to the ground, and 
there met a man whom he did not know, but who is now identified as 
Marshall, the night superintendent, who said, " 'Back up ! back up !' 
I said 'What is the matter?' He says, 'A fire.' I said, 'I can't back up, 
but ni eut, or do whatever you want.' He said, 'If you can't back 
up, get out of hère,' so I got up on the engine, on the right side, and 
started." He says he started the engine as fast as he could, in order 
to get out of the wày, and ran past a red block, between Twenty- Sec- 
ond and Thirty-Fourth streets, as he knew that if he stopped then his 
train would still obstruct the crossing at Pifteenth street. He there- 
fore told the fireman to take the engine down to the mouth of the 
tunnel, and stop ; he getting oflf in order to wait for a white block and 
then walk up. In this he is fuUy corroborated by the fireman. He 
testifies, also, and the fact is not disputed, that another freight train 
was following close behind, and this seems to hâve put it out of 
the question, that he should hâve backed the train, when requested 
so to do. He further testifies that when he stopped his engine near the 
Fifteenth street crossing, he did not see any fire, and there is no évi- 
dence that at that time it was flagrant. The fireman, who heard the 
conversation between the engineer and Marshall, says that the en- 
gineer said, "I can't back up until my flag goes out; there is another 
train following me close," and that he said, "I will eut the train for 
you," but that Marshall said, "No, that will take too long; go 
ahead and get out of hère"; that he then asked if there was any 
hose on the track, and he said, "No." The brakeman, who was in 
the cab and was also présent at the conversation between the en- 
gineer and Marshall, testifies : 

"When I got off the engine, there was a man standing there, and he said, 
'Back up! baclc up!' and about that time the engineer was on the ground. 
I says, 'we can't bacli up; there is another train following us close.' The 
engineer started around the front end of the engine, and I followed him 
around, and also had a conversation wlth a man on the right side of the 
engine, and he wanted us to back up. The engineer said we could not ; there 
was a train following us close, but he would eut the train. He said, 'ïhat 
will take too long; go ahead and get out of hère,' and he got on the engine 
and went" 
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Bosler, a disinterested witness, a brakeman of the Allegheny & 
South Side Railroad, who was présent at the time of the fire, saw the 
defendant's train coming from Thirteenth street, "using steam," and 
as he was walking up toward the Fifteenth street crossing, he met a 
fireman, and told him that he "had better fiag this engine, or he will 
corne by you"; that "the fireman ran down and caught him about 60 
feet this side of Fifteenth street, and flagged him. He got on the 
Whitehall track, and ran alongside the engine. He did not get in 
front of the engine. The emergency brake was put on as quick as 
he was flagged." He walked up around the engine and saw a gen- 
tleman with glasses on, superintendent of the Tin Plate Company, 
and heard him ask the engineer if he could not back up. The en- 
gineer told him he could not, as there was a train foUowing him 
close; that the flagman would not hâve time to get back. He said, 
■'I will eut them for you." The superintendent said, "That will taKe 
too long." "The very words he used, 'Get to hell out of hère.' The 
engineer then said 'Is there any hose laid?' He said 'No,' and the 
engineer got up on his engine and pulled out." 

Thèse are the essential portions of the évidence upon which the 
court was asked to charge the jury that, under ail the évidence, their 
verdict should be for the défendant; the refusai of which request 
by the court is assigned for error. It is also the ground for the mo- 
tion made by defendant's counsel, for judgment, non obstante vere- 
dicto, upon tifie whole record, under authority of an act of the General 
Assembly of the state of Pennsylvania, approved April 22, 1905, au- 
thorizing such a motion, and appeals from the judgment so entered, 
and the entry of the proper judgment by the appellate courts. 

It is not denied that a natural person, or a corporation by its corporate 
agencies, may so interfère with the rights of another, growing out 
of the emergency of a fire or conflagration, of or on such other per- 
son's property or premises, as to make him or it liable for injury and 
damage directly resulting from such interférence. Actionable inter- 
férence of this kind is the violation of a fundamental social duty, and 
is within the définition of a common-law tort. Private property may 
be entered by the public authorities, or by the person, or his agents, 
who is owner of a burning property, for the purpose of using rea- 
sonable means to save the same or extinguish the fire, and undoubtedly 
in the case now before us, the plaintiff's employés, as well as the public 
iiremen, had the right to cross the right of way and tracks of the de- 
fendant Company, for the purpose of leading the hose from the source 
of supply to the burning buildings. In such a case, the exclusive con- 
trol of private property is subordinate to the exigencies of public 
safety and private necessity, and légal sanction is given in such a 
case to the requirements of morality and social duty. That right, 
however, is not in question hère. The questions with which we are 
hère concerned, are: 

(1) Whether the défendant was guilty of conduct, amounting to 
a tort, in not stopping its train that was traversing its own right of 
way and tracks, unless informed in some manner that the property in 
<]uestion was burning, and in danger of being destroyed, and that the 
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train, by proceeding, would interfère with the efforts being made to 
save the same. 

(2) Whether, after the train had been stopped and, so far as the 
testimony shows, those conducting it were for the first time informed 
of the existence of the fire, and that it was necessary that the hose 
should be laid across the track, the défendant can be held responsible 
as for a tort, because the engineer, in the exercise of his best judg- 
ment, under the circumstances, decided to go ahead, and pull the train 
as quickly as possible paèt the crossing, instead of either backing it 
or cutting it. 

As to the first question, wç hâve to remark that we accept the broad 
proposition, which counsel for défendant in error says is the basic 
principle on whiqh the case was tried in the court below, that trains 
must be run with reasonable regard to the right of public firemen, as 
well as private citizens properly so engaged, to enter upon and cross, 
with their apparatus, a railroad track within the city of Pittsburgh, 
in order to put out a conflagration. But it is neither sound law nor 
good morals, that a railroad eompany, in the regular opération of its 
road, should be held liable for loss resulting from, what turns out to 
be, an interfering use of its own property, unless it is actually noti- 
fied or informed of the conditions which make such use an interfering 
one. To be a ground of liability, such interfering use must be a willf ul 
one. Conflagrations along the right of way of a railroad eompany 
are not of such fréquent Occurrence as to make them, as it were, nor- 
mal conditions surrounding the running of its trains. Such conditions 
are. exceptional, and actual knowledge of the same must be afiîrma- 
tively shown before liability can be predicated thereon. Not only 
must the knowledge be brought home to those in charge of the train, 
that a fire is in existence near its right of way, but also, that the run- 
ning of a train past it, or the stopping of one in front of it, will inter- 
fère with the wOrk of extingùishment, and increase the public or pri- 
vate danger. Moreover, the use of the property of a railroad eompany, 
is a quasi' public use, and the proper Opération and running of its 
trains, in the interest of thé public and for the promotion of its safety, 
are required to be conducted with regularity upon prearranged plans 
and schedules. It would be intolérable and unjust, if railroad com- 
panies were çompelled, at their péril, to stop trains, whether passenger 
or f reight, every time an unauthorized signal was given them so to do, 
or even every time those conducting them were aware that a fire ex- 
isted along their route, whether from personal observation or from 
information thereof otherwise conveyed, utiless there was reason also 
to know that, by keeping on, they would interfère with means used 
and efforts made for the extingùishment thereof, They would hâve 
no right to run across hose, observed, or which ought to hâve been 
observed, lying across the tracks for the purpose of extinguishing 
a fire, and they must be held to the duty of exercising due care in pro- 
ceeding, where a fire is visible near their route, or wheré they hâve 
information otherwise that it exists ; but in ail cases, knowledge of the 
conditions from which the exigency arises, or facts from which it 
may be imputed, must be shown before liability for not acting in ac- 
cordance with such exigency, can attach. 
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In the case before us, not only is it not shown that those who were in 
the cab of the engine saw, or could hâve seen, the fire in question, or 
that they were otherwise informed of its existence, but it is not af- 
firmatively shown that the signais said to be given ■ as the train ap- 
proached were seen or heard by those in the engine cab, much less 
uriderstood by them. It is undisputed that at the time the engine 
passed between Thirteenth and Fifteenth street crossings no iîre was 
visible or flagrant, so as to attract attention. It had not yet pro- 
gressed to that stage. But, conceding that the signais made by the 
waving of hands or bats, ought tû hâve been seen, there was nothing 
in the situation to connect them with the existence of a fire, and we 
cannot impute knowledge to those on the engine, not only of the 
liands being waved along the side of the track, on a dark night, but 
aiso knowledge of the intent with which such signais were given. 
This is the essence of the tort charged, and the presumption of inno- 
cence to which the défendant is eiititled must be overcome by evi- 
ilence sufficient for that purpose. That plaintiff understood the only 
gronnd upon which liability of the défendant could be predicated, is 
shown by the averment in the déclaration or statement of claim, not 
only that signais were given, but that the trainmen "saw and under- 
stcud"' said signais. There is no évidence at ail, of the truth of this 
iiecessary avcrn;cnt of fact, certainly none "of such a character that it 
would warrant the jury to proceed in finding a verdict" in favor of the 
plaintitï. It is always the duty of the trial court to décide, "whether, 
coiîceding to ail the évidence offered the greatest probative force, 
which, according to the law of évidence, it is entitled to, it is suffi- 
cient to justify a verdict." Commissioners, etc., v. Clark, 94 U. S. 
284, 24 L. Ed. 59 ; Pleasants v. Fant, 33 Wall. 121, 23 L. Ed. 780. 

The signais testified to were not the authorized railroad signais 
by which the movements of trains are controlled, and we are not pre- 
pared to go so far as to say that défendant is obliged, at its péril, 
v.'itliout regard to circumstances, to stop its trains whenever suck un- 
authorized signais are given. We bave carefully read the cases on 
this point referred td by counsel for the plaintiff below. We do not, 
however, think that any of them controvert the principle which governs 
our décision in this case; i. e., that it must be shown, that those con- 
ducting the train knew, or ought to hâve known, what the situation 
was, in order to make the otherwise regular running of the train an un- 
lawful interférence with plaintifï's right. 

Metallic Comp. Casting Co. v. Pittsburgh R. R. Co., 109 Mass. 377, 
12 Am. Rep. 689, cited by counsel for défendant in error, and appar- 
ently much relied upon, was tort against a railroad corporation, for 
negiigently severing a hose, which was laid across theîr track in 
Somerville, and thereby cutting ofï the supply of water to a fire which 
was consuming plaintiff's factory. Chapman, Chief Justice, in stating 
the facts of the case, says : 

"At tiiat time, a freight train came along from the west, and though its 
(uanapors iiad sufficient notice ancl warning, and miglit liave stopped. and 
bad lio occasion for haste, tliey paid no attention to the hose, but carelessly 
passed over it with their train, and thereby severed it and stopped the wa- 
ter, * * » They did not delay to give time for uncoupling the hose 
n-hich would hâve deiayed them but a few minutes." 
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The case then goes ofï upon the right to lay the hose across the 
defendant's tracks, which is not hère denied, and upon other points 
nof involved in the case at bar. 

Inhabitants of Hyde Parle v. Gay, 120 Mass. 593, turned upon a 
peculiar question of Massachusetts law not hère involved. The case 
vvas tort for running over a dischargi^g fire hose laid acress a rail- 
road track. The closing paragraph of the short opinion by Coït, J., 
shows the spécial point upon which this case turned: 

"To the defendant's objection that the Jury was permitted to fînd for the 
filaintifif, although the managers of the train were free from any fault, ex- 
(-•ept that of running a train on Sunday, it is sufficient to say that the In- 
structions glven, plainly required the jury to find, that the aet of running 
the train on the Lord's Day, was the distinctive and direct cause of the in- 
jury eomplalned of, and this is enough to support the action." 

In Mott V. Hudson River R. R. Co., 1 Rob. (N. Y.) 585, it appears 
that a freight train, upon the defendant's tracks when approaching a 
fire in New York City, was fully informed of the existence of the 
fire, and slowed down accordingly, but it nevertheless ran over hose 
laid across the track, in full view and after full warning. In that 
case, of course, the défendant company was properly held liablc. 

So in Traction Electric Co. v. McCaskill, Suprême Court of Ar- 
kansas, 86 S. W. 997, a fire in a city was burning brightly in the night- 
time. The street along which the trolley cars ran, was brilliantly il- 
luminated from the burning building, which was nearby. A hose 
four or five inches in diameter, in plain sight, was stretched across the 
track. A car of the appellant company ran over the hose and eut it. 
The court said: 

"There was no reason why the motorman could not hâve seen it for a 
long distance. He dénies seeing the hose, but tells of watching the fire 
wlien he came near it." 

This is a clear case where, with full information as to the situation, 
the defendant's conductor so carelessly ran his car, as to do the 
damage in question. We are of opinion, therefore, as to the first 
question, that there is no évidence in this case, sufficient to require 
the sarae to be submitted to the jury, that defendant's servants were 
in any manner informed of the existence of the fire on plaintiff's 
property, or had any notion, from observation, or otherwise, of a 
situation which required them to stop, or demanded extra caution on 
their part, until after the stoppage of the train at or near the Fifteenth 
Street crossing. 

This brings us to the second question; that is, whether, after the 
train had been stopped, there was anything in the conduct of those 
managing it, to render défendant liable for the loss occasioned by the 
firé. After what has been already said, it must be taken as true, in 
considering this question, that thoèe who were on the engine had no 
information as to the existence of the fire, until after the engine had 
been stopped in the manner described. 

There is no évidence of anything said or done by the engineer, 
after he was informed of the situation, or those with him, which shows 
wanton or willful disregard of the rights of the plaintiff, as is charged 
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in the déclaration. The situation depicted by the testimony, was one 
requiring from the engineer the prompt exercise of his best judgment 
as to how he should proceed. Conceding, as we must for our purpose, 
that ail the testimony be taken most strongly against the défendant, 
it results simply in this: That the engineer, after being informed of 
the fîre, and consulting with those interested in its extinguishment, 
decided that he would neither back nor eut the train, but would pull 
out as promptly as he could. This décision was arrived at and carried 
into exécution promptly; only 2j4 minutes having elapsed, according 
to the plaintiff's witness, the superintendent of the works, from the 
stopping of the engine until he had started to go ahead again. His 
refusai to adopt either of the two other courses said to hâve been pro- 
posed to him by the superintendent, viz., to back his train or to eut it, 
was not an arbitrary and wanton refusai, but one founded upon rea- 
sons, which may well hâve been, under the circumstances, properly 
controlling. It is admitted that another freight train vi'as closely fol- 
lowing the one in question, and to hâve backed, would hâve required 
the précaution of flagging for a considérable distance from the rear 
of the last car. The time necessarily required for this opération, 
might well hâve appeared to the engineer as long as that required 
to pull the train past the scène of the fire, besides being an opération 
involving more or less danger in its exécution. To hâve eut the train 
at Fifteenth street and at Thirteenth street, would also hâve involved 
the fîagging of the train, to prevent a collision, as also it would hâve 
occupied considérable time, not only in pulling the cars apart at two 
points, but in disconnecting the air brake System with which the 
train was equipped. To pursue this course, also involved danger, not 
only of collision by the following train, but a danger from exposure 
of the cars, and their freight, left standing upon the track, to a fire 
which might become a conflagration. Looking at ail the évidence, 
we cannot see but that, under the circumstances, the décision of the 
engineer to pull out was a wise and prudent one. However that may be, 
he executed it promptly, and by his conduct in running past a red 
block signal to the tunnel, he showed an appréciation of the situation, 
and a désire to avoid, as far as possible, interférence with the work 
of extinguishing the fire. He was confronted by a situation which 
demanded prompt action, not only with référence to the burning 
property of the plaintiflf, but with référence to the préservation and 
safeguarding of the valuable property under his charge. Défendant 
cannot be held liable for the conséquences of an honest, though mis- 
taken judgment in such an emergency. There was no "willfu! and 
wanton refusai," as necessarily averred in the déclaration, to do or to 
refrain from doing something, the doing of which, or refraining from 
which, necessarily interfered with plaintiff's use of appropriate means 
to protect his property. In this case defendant's servants acted 
promptly in removing the obstruction caused by the train; the only 
charge being that they might hâve removed it in a différent way, 
more to the advantage of the plaintiff. It is not clear to us that this 
is so, but if that were clearly established, we would still be of the 
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Opinion that there was no évidence in the case upon which a jury 
could hâve properly proceeded to find a verdict for the plaintiff. 

For thèse reasons, we think the jury should hâve been instructed 
to render a verdict in favor of the défendant. Also, that the motion 
made by defendant's counsel, under authority of the act of the Gener- 
al Assembly of the state of Pennsylvania, of April 33, 1905, for 
judgment non obstante veredicto upon the whole record, should hâve 
been granted. The judgment below is therefore reversed, with direc- 
tions to the court below to enter judgment in' favor of the défendant. 

The décision arrived at in this case, renders it unnecessary that we 
should consider the writ of error sued out by the American Sheet 
& Tin Plate Company against the Pittsburgh & Lake Erie Railroad 
Company, and the same is hereby dismissed. 



CINCINNATI, N. O. & T. P. UY. CO. V. MORGAN COUNTT, TENN. 

(Circuit Court of Appeals, Sixth Circuit February 24, 1906.) 

No. 1,432. 

INJUNCTION — Location oi' Gbade Crossing. 

A court of equity Is without jurisdiction to enjoln a county court of a 
eounty of Tennessee, which is vested by statute with discretionary 
power in the location and construction of highways, from locating a 
grade highway crossing over the traclîs of a railroad at suit of the rail- 
road Company, unless a taking of property which Is essentlal to the 
opération of the railroad or other irréparable Injury to the company Is 
shown or that the proposed action wlll be in violation of some law. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Edward Colston and Chas. R. Head, for appellant. 
T. A. Wright and J, M. Davis, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill filed to prevent the county 
of Morgan, one of the counties of Tennessee, from establishing a high- 
way crossing, at grade, over the tracks of the complainant railroad 
company at or near the village of Oakdale in said county. 

At the locus in quo the Emery river and railroad run parallel 
to each other. To reach the railroad at Oakdale, Emery river has 
to be crossed, and this had theretofore been donc at a ford. Thougii 
generally shallow and fordable, Emery river is a mountain stream, 
and whên swollen by unusual rains becomes unfordable. To give 
a large part of the county more convenient access to the village of 
Oakdale and to the railroad station at the village, the county con- 
tracted for an iron bridge over Emery river. This bridge was in 
course of ■ érection when it was sought to change the course of the 
road between Emery river and Oakdale, with a view to a proper ap- 
proach to the new bridge. The road commissioner for the district 
ajid the road comrriittee accordingly reported that the old road crossing 
Emery river should be so changed as to run from the bridge to the 
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railroad, which should be crossed at grade. This old road liad there- 
tofore gone under the railroad at a point where Mudliclc creek is 
crossed by a railroad bridge, about 100 feet above the proposed 
Crossing at grade. But this crossing had been found at times im- 
passable, because the bed of the creek was the road under the bridge, 
and the creek was subject to rises which made it -at times unsafe 
to go under the bridge. In such circumstances the public had been 
in the habit of crossing at grade about 100 feet below the bridge. 
This old place of crossing is the one the road commissioner has 
recommended for a permanent crossing. The appellant company 
appealed from the road commissioner's action to the quarterly court 
and said report was due to be filed and heard on Monday, January 4, 
1904. On January 2d this bill was filed, and, upon its averments, to- 
gether with certain afifidavits, the county court was enjoined from pro- 
ceeding with the matter. The case came on to be finally heard in 
the Circuit Court upon the pleadings and évidence and upon a report 
of a spécial master as to the feasibility of a crossing at grade, when 
the court found for the county and dismissed the bill. From this 
decree an appeal has been allowed. 

A great book of testimony has been taken upon the matter of 
whether under ail the conditions it would be best that the county should 
cross complainant's tracks at grade or by an overhead bridge, or 
by going under the Mudlick bridge as heretofore, or by providing 
an under way at some other point. Much évidence has also been had 
as to how Morgan county can best provide a road which shall ap- 
proach the new bridge where it now stands or whether it would not 
be better to build the bridge at some other site, where a better cross- 
ing of the railroad tracks might be made than that proposed. The 
learned counsel for the railroad company has not challenged the 
right of the county to provide for highways crossing its tracks. This 
they concède. But whether conceded or not there is nothing more 
obvious than that a railway company holds its right of way subject 
to the right of the sovereign to cross its right of way whenever the 
public çonvenience shall require the opening of new highways or 
the changing of the course of old ones. 8 Am. & Eng. Encyc. p. 377, 
and cases cited; New York, etc., Rd. Co. v. Drummond, 46 N. J. 
Law, 644. 

The point upon which appellant's ' counsel makes the case turn 
is upon the power of the court of equity to prevent a grade crossing, 
and to require that the crossing shall be either under or over the 
track of the railway; that there is no statute in Tennessee forbidding 
grade crossings is conceded ; that as a rule the highways of that state 
do cross at grade is also conceded or proven. In Tennessee the ju- 
risdiction over questions of opening, closing, changing or restoring 
toads belongs to the quarterly or county court. The initiative is a 
pétition addressed to the road commissioners of the district in which 
the road lies, with notice to persons whose interests will be affected. 
The road commissioner then fixes a day when he will attend and act 
upon the matter. This recommendation he reports to the county 
court, together with an assessment of damages for property taken. 
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The matter îs then considered by the county court through a com- 
mittee whose action must be assented to by a majority of the justices 
sitting. This is final unless appealed. But any interested party is 
allowed an appeal to the Circuit Court and from the judgment of 
the Circuit Court error proceedings lie to the Suprême Court. 

The complaihant after getting the matter into the courity court 
by its appeal desisted from further défense there and appealed to 
a court of equity to stay further proceedings before anything of a 
definite character had been done. This matter of changing an old road 
or opening a new one is one which primarily lies within the political 
or législative powers which belong to a Tennessee county court. That 
court is composed of the justices of the peace for the county, and is 
often alluded to by the Tennessee Suprême Court as a "Miniature 
Législature" in respect to matters pertaining to the administration of 
purely county afïairs. Whether a new road shall be opened or the 
course of an old one changed, are questions which rest in the dis- 
crétion and judgment of that body. The conclusion is one which 
must dépend upon considération of public convenience, the ability of 
the county to incur the expense being one which must largely déter- 
mine the conclusion. Acts Tenn. 1899, p. 863, c. 368, § 6; Wood v. 
Tipton County, 7 Baxt. (Tenn.) 113, 32 Am. Rep. 561; Gilson v. State. 
5 Lea (Tenn.) 161 ; State ex rel. v. Justices of Wayne County, 108 
Tenn. 259, 262, 67 S. W. 72. The exercise of a power, which rests 
m discrétion and judgment, cannot be coerced. Horton v. Mayor 
of Nashville, 4 Lea (Tenn.) 39, 48, 40 Am. Rep. 1; Dillon on Mun. 
Corp. § 753. 

It may be that the crossing of a railroad at grade might, under 
certain circumstances, be absolutely destructive of the franchise to 
operate a railway, and the damage so resulting irréparable at law. 
In such a case, if one should arise, a court of equity might find itself 
able to grant relief under the well-recognized head of equity juris- 
diction in respect of damages incapable of redress by an action at 
law. But we hâve been unable to discover any authorities of moment 
where a court of equity has intervened to restrain a crossing unless 
there has been a taking of property for the purpose which was for- 
bidden by statute as necessary to the enjoyment of the gênerai fran- 
chise. Such was the case of Albany Northern Rd. Co. v. Brownell, 
24 N. Y. 345, and Smethport R. Co. v. Pittsburg Rd., 203 Pa. 176, 
52 Atl. 88. We bave been referred to the case of Franklin Turnpike 
Co. V. County Court of Maury, 27 Tenn. 342, and Turnpike Co. v. 
Davidson County, 106 Tenn. 258, 61 S. W. 68, cases where the action 
of county courts of Tennessee, in authorizing the opening of par- 
ticular roads, was enjoined. Both were cases of turnpikes opened in 
violation of the charter rights of turnpike companies, and the injunc- 
tion granted because of the impairment of the contract of a char- 
tered company. The most that has been made out in this case as 
a reason for enjôining a grade crossing is that such a crossing will 
to a certain extent inconvenience the business of the railroad com- 
pany. The crossing is not through the yards or terminais of the 
Company, but at a place south of its yards, but close enough to be 
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sometimes used for switching purposes when the trains are of un- 
usual length. The extent of such use is matter of great conflict and 
wide différence of opinion as to the amount of inconvenience result- 
ing. That a grade crossing is more dangerous to the public and to 
the railway company may be conceded. Still it would take a more 
than ordinary case to justify a court of equity in substituting its 
judgment for that of the semilegislative body intrusted with the whole 
subject of public highwavs. 

The case of the Wabash Rd. v. City of Défiance, 53 Ohio St. 263, 
10 N. E. 89, and upon writ of error in the Suprême Court of the 
United States 167 U. S. 88, 102, 17 Sup. Ct. 748, 42 L. Ed. 87, 
was a case which, in one aspect, involved the power of a court of 
equity to restrain the action of a municipality from causing the re- 
moval of an overhead street crossing and the making of a crossing 
at grade. Mr. Justice Brown, speaking for the court, after referring 
to the modem tendency to avoid grade crossings, said: 

"But however this may be, we are not at liberty to inquire whether 
the discrétion vested in the common council of determining this question was 
wisely exercised, or what the motives were for malcing the change ; or 
whether the crossing su improved was burdensome to the raiii'oad company; 
or made unsafe to persons crossing the traclî. Thèse were considérations which 
might properly be urged upon the common council as arguments against the 
proposed change; but it is beyond the province of the courts either to praise 
the wisdom or criticise the unwisdom of such action. The question before 
us is simply whether the council had the power to make the change, and of 
this we hâve no doubt." 

The case of the Lake Shore & M. S. R. Co. v. C. W. I. Rd. Co., 
97 m. 606, and Illinois Central Rd. Co. v City of Chicago (111.) 30 
N. E. 1044, 17 L. R. A. 530, were much stronger applications upon 
the theory of irréparable in jury than that made out hère; but in 
both the court declined to enjoin the opening of streets; in one in- 
stance through the yards of a railway company. 

The right of the gênerai public, when exercised according to law, 
to make new highways, or to change the course of old ones as the 
convenience of the public may require, should not be restrained by any 
mère inconvenience to be borne by the railway whose track is crossed. 
To the extent that property is actually taken or damages directly 
inflicted the law provides for compensation. It is not our province 
sitting as a court of equity to enter into a mère balancing of con- 
venience and inconvenience. The county court will not exceed its 
power and authority if upon a considération of ail the reasons which 
should move the discrétion of such a législative body it shall permit 
a grade crossing. Manifestly no error was committed in denying 
relief under the pleadings and proofs in this case. 

The decree is accordingly affirmed. 
143 F.— 51 
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SHIELDS V. NORTON. 
(Circuit Court of Appeals, Second Circuit January 18, 1906.) 

No. 78. 

1. EviDENCK — Experts — Knowledge dp Facts. 

Where, in an action for breach of a contract for the laying of water 
pipes, a witness, qualifled as an expert, testifled tliat he was famlliar 
with the work done, tiad seen it golng on from tlme to tlme, bnew the 
général conditions exlstlng in the trenches, the dimensions of the trench 
in question, that he had removed a portion of the excavated materials, 
and knew the character of the excavation necessary for laying such 
pipe; and, on redirect examination, his attention was ealled to the 
actual conditions and the quantltles of earth and rock taken froiu the 
partieular trench and used in backfill, he was properly allowed to tes- 
tlfy as to the average cost of the performance of the balance of the 
work whlch plaintifC had not been permltted to do, though he admitted 
on cross-examinatlon that he did not know the quantitles of earth and 
rock taken from the trench or used In backfill or the détails of the 
work. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2331.] 

2. Same — Damages — Bbeach of Contbact — Chaeactee of Pboof. 

Where, in an action for damages for breach of a contract for the lay- 
ing of water pipes, the dlfflculty of provlng the actual damage by proof 
of ail the conditions of quantlty, location, and classification of work and 
materials, resulted from defendant's wrongful act in refusing to permit 
plalntlfC to complète his contract, plaintiff was entltled to prove his dam- 
age by expert estimâtes. 

[Ed. Note.— For cases in point, see vol. 20, Cent. Dlg. Evidence, § 2342.] 

3. Appeal — Question eob Cotjbt — Sttbmission to Jtjby — Haemless Ebboe. 

Where a contract requlred that plaintiff should lay certain water 
pipes in a street "includlng excavation, backfill, and ail connections," 
plalntlfC was not bound to pay the expense of havlng the city author- 
ities eut ofC the water in order to make the connections, and hence de- 
fendant was not prejudiced by the court's error In submittlng such ques- 
tion to the jury. 

4. Evidence — Pueposb — ^Best and Secondaet Evidence — Weitten Contbact 

— Explanation. 

In an action for breach of a contract for the laying of water pipes, 
défendant testifled on direct examination that he had such contract and 
offered letters to flx its date. He also testifled to a conversation with 
plaintiff about the work whlch his contract did not cover, and his under- 
standlng as to what certain third persons would allow hlm to do beyond 
a certain point. Held, that questions asked hlm on cross-examlnatlon 
as to his understandlng of the way in whlch he was obliged to carry on 
the work merely to require défendant to explaln his testimony in chief, 
and show what he understood to be bis rlghts and obligations under the 
contract, and what action he proposed to take, was not objectionable, as 
not the best évidence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See 133 Fed. 873. 

This cause cornes hère on wrlt of error to revlew a judgment entered upon 
a verdict of a jury in the United States Circuit Court for the Southern Dis- 
trict of New York, in favor of the défendant in error (plaintiff below), for 
the (sum of $5,119.51, damages and costs. 
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L. L. Kellogg, for plaintiff in errer. 
Donald McLean, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Prior to June 23, 1900, the défend- 
ant entered into a contract with John B. McDonald for the building 
of a portion of the Rapid Transit Subvvay for the city of New York. 
On said day the plaintiff wrote the défendant the following letter; 

"Mr. John Shields — Dear Sir: I wlll lay the water pipes on the Boule- 
vard between 104th and 125th Sts. for the following priées: Laying 20" 
pipe including excavation, backfiU and ail connections for the sum of $2.10 
per linear foot. For laying 20" pipe only with connections and not in- 
cluding excavation or bacliflll $1.25 per linear foot. * * * This does not 
include rock excavation or asphalt paving, if rock excavation is to be made 
I shall do the same for $3.50 per cubic yard. Ail pipes and specials to be 
delivered alongside the trench. 

"Tours truly, William F. Norton." 

The défendant replied on July 18th, saying : 

"Your proposai dated June 23d, for laying twenty-inch pipe including 
excavation, backflll, and making ail connections and restoring street sur- 
face for the sum of two dollars and ten cents ($2.10) per lineal foot com- 
plète, is accepted." 

After the plaintiff had done a portion of the work, he stopped 
on account of lack of pipe, and some time afterwards he found the 
defendant's workmen engaged in carrying on the balance of the work. 
Thereupon, the parties entered into a new contract for another por- 
tion of the work at $3 per linear foot, and plaintiff, because of de- 
fendant's failure to provide pipe, after having commenced the work, 
again stopped, and défendant again proceeded with the work, and 
refused to allow the plaintiff to résume opérations. Thereupon the 
plaintiff sued the défendant, claiming as damages by reason of said 
refusai the profits lost, amounting to $3,998.47, being the différence 
between the contract price and what would hâve been the actual cost 
of the work if plaintiff had been permitted to perform the same. The 
jury rendered a verdict for the plaintiff for the full amount of his 
claim. The only questions before this court relate to the action of the 
court below in admitting certain évidence, and in leaving to the jury 
a question as to the construction of said contract. 

To the admission of the testimony of one Smith, called to give an esti- 
mate as to the fair cost of performing the balance of the work which the 
plaintiff was not permitted to do, error is assigned, on the ground that 
said testimony was not predicated upon any basis of hypothetical or ac- 
tual facts. That the witness was abundantly qualified as an expert is not 
questioned. He was familiar with the work done, he had seen it going 
on from time to time, he knew the gênerai conditions existing in such 
trenches, and the dimensions of this particular trench, he had removed 
a portion of the excavated materials, and he knew the character of the 
excavation necessary for laying such a pipe. 

On cross-examination he admitted that he did not know the quanti- 
ties of earth or rock taken from the particular trench in question, or 
used in backfill, or the détails of the work, or the actual conditions 
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existîng in this particular trench. But upon his redirect examination 
his attention was called to said actual conditions, and he then stated 
that the priées given by him would apply to such a trench, and would 
represent the full average cost under such conditions. The testimony 
of the witness was therefore relevant as expert testimony, as to the 
average price of such work, based on conditions admitted to be cor- 
rectly stated as to its average cost. The objections raised go only to 
the weight of the évidence, not to its admissibility. The familiarity of 
the witness with the actually existing conditions qualified him to take 
into considération the éléments of proportion of rock and earth and 
the gênerai character of the work. That it was impracticable to fur- 
nish the best évidence of actual cost by exact proof of ail the conditions 
of quantity, location, and classification is not the fault of the plaintiff. 
It is one of the risks which défendant assumed when he wrongfully 
broke the contract. As the difficulty of proving the actual damage 
resulted from the wrongful act of the défendant, he should not be 
permitted to reap an advantage therefrom by requiring that class of 
proof which by reason of his wrongful act the plaintiff has been un- 
able to obtain. Lincoln v. Orthwein, 120 Fed. 880, 57 C. C. A. 540 ; 
Allen v. Field, 130 Fed. 654, 65 C. C. A. 32. In such a case "it is 
true that the cost of mining the remaining ore might differ from that 
of mining the ore which had already been taken out. But still, proof 
of the cost of taking out that which had been mined and of the con- 
dition of the mine as it was left, furnished a basis upon which a rea- 
sonable estimate could be made as to the cost of extracting the re- 
maining ore." Anvil Min. Co. v. Humble, 153 U. S. 540, 14 Suo. Ct. 
876, 38 L. Ed. 814. 

The next exception relates to the action of the court in leaving to 
the jury the question whether, under the contract, the plaintiff was 
required to pay for shutting off the water in order to make the con- 
nections required by the contract. The contract, inter alla, provided 
that the plaintiff should lay the pipe, including excavation, backfill, 
and ail connections. The défendant claimed that this included the 
expense of having the city authorities eut ofï the water. Plaintiff 
claimed that such expense was not included, that it was not customary 
to include it, that défendant had, in fact, paid it in this particular case. 
The court submitted this question to the jury as a niixed question of 
law and fact, and capable of either construction, and held that the am- 
biguity was to be interpreted by the jury, in view of the situation of 
the parties and the construction put upon the contract by their acts, 
and in view of ail the surrounding circumstances. The court is of 
the opinion that under the express provisions of the contract the 
plaintiff was only required to make the connections after the pipes had 
been put in such a condition that the connections could be made. The 
action of the court, therefore, was not prejudicial to défendant. 

The third point argued is based on the following assignment of 
error : 

"Nineteenth. The court erred In permittlng the wituess John Shields on 
his cross-examination to answer the following question : 'Q. Did the Rapid 
Transit hâve a right under your contract to make you either tunnel or 
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t:ike out pipes?' And to which question the foUowlng answer was given: 
A. Not the pipes, they had the right to make me tunnel or to make the open 
oaV And also the following question: 'Q. Isn't it a fact that your con- 
tract for building the subway had no spécial référence to pipes at ail, ex- 
cept in a gênerai clause that you were required in constructing the subway 
to remove ail sewers, water pipes, gas mains and support them or relocate 
them as was neeessary to earry on the work that you had in carrying on the 
subway?' And to which question the following answer was given: 'A. 
Now, there seems to be a little misunderstanding about this pipe business 
on top of this subway. lu the flrst place, from 125th street — I had a right 
to move the pipes or do anything that required me to do under the contract 
as I understood it.' " 

It is argued that the réception of this testimony was réversible 
errer because it "expressly called for the terms and conditions of a 
written instrument, which was itself the best évidence as to what the 
plaintiiï in error (défendant) was required to do thereunder." The 
exception on which this assignaient is founded and argued appears 
to be due to a misconception of the purpose for which this évidence 
was admitted. It was not admitted to show the terms of the written 
contract between the Rapid Transit Company and the défendant. 

On his direct examination défendant had testified that he had such 
a contract, and had offered certain letters in évidence for the purpose 
of fixing its date. He had also testified to a conversation with plain- 
tiiï about the work which his contract did not cover, and his uncer- 
tainty as to what the rapid transit people would allow him to do be- 
yond a certain point. Having thus opened the subject, he was cross- 
examined thereon, and in the course of said examination he was asked 
his understanding of the way in which he was obliged to carry on the 
work. Manifestly, the questions were asked merely for the purpose 
of requiring the défendant to explain his testimony in chief, and to 
show what he had understood to be his rights and obligations under 
said contract, and what action he had proposed to take. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Second Circuit. January 17, 1906.) 

No. 44. 

Biixs AND Notes — Certificates op Corporation — Negotiability. 

Certiflcates of indebtedness of a corporation containing an uncondi- 
tlonal promise to pay to the payée, or order, a certain sum of money, at 
a time capable of exact ascertalnment, contain ail the requisites of 
negotiable instruments, and their negotiability Is not impalred by the 
fact that by their terms the maker may pay them before maturity. 

Same — Action — Défenses. 

The fact that a purchaser of negotiable certificates of Indebtednesa 
issued by a corporation had notice that they were issued In payment 
for the stock of another corporation, which it had power to buy, does 
not charge him with notice that the transaction was in violation of an 
anti-trust law of the state, nor put him on inquiry as to Its legality, 
and in the absence of actual proof that he purchased mala fldes the 
corporation Is not entltled to show such tacts as a défense when sued on 
the certificates. 
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3. Jddqment — Mattees Concluded— Tsustee Défendant as Repeesentative 
OF Beneficiaries. 

Défendant corporation purchased the stock o( another corporation and 
Issued negotiable certiflcates of Indebtedness In part payment. It also 
deposited the stock purchased, together wlth stock of Its ovm, which 
was to be exchanged therefor, with a trustée whlch was authorlzed 
only to hold and manage the same, and to collect the dirldends thereon 
and apply them In payment of the certiflcates untll they were fully 
paid, when the stock should be dellvered to the parties entltled thereto, 
and the trust should end. Défendant afterward brought suit in a state 
court to annul the contract on the ground that it was In restralnt of 
compétition and in violation of the laws of the state, making parties 
thereto the défendants the selling stockholders, the corporation, the 
trustée, and certain certificate holders, inciuding piaintifC, who was a 
purchaser of certain of the certiflcates. The court decreed the transac- 
tion void and directed the stock to be snrrendered, but dismlssed the 
suit without préjudice as to plaintifC. Held, that the decree against the 
trustée concluded plaintifC only to the estent to which it determined 
his rights or interest in the trust property, and constituted no défense 
to an action by him against défendant on his certiflcates. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 
See 139 Fed. 684. 

H. B. Twombly, for plaintifif in error. 
G. S. Ingraham, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. In ordering judgment for the plain- 
tifï, the court below ruled that the certiflcates of indebtedness made 
by the défendant were not created ultra vires ; that the plaintifif was a 
bona fide purchaser, and the défense that they were executed upon 
an illégal considération was therefore not available to the défendant; 
and that the plaintifï was not estopped from asserting the validity of 
the certiflcates by a decree of the Ohio state court declaring them 
void. The assignments of error challenge the correctness of this 
ruling. 

The facts in this case, so far as they bear upon the défense of ultra 
vires, are fully stated in the opinion of this court reported in 130 
Fed. 676. We there decided that the agreement made by the défend- 
ant with the stockholders of the Ohio corporation upon the purchase 
of their shares, whereby the vendors exchanged their shares for cer- 
tain shares of the preferred and certain shares of the common stock 
of the défendant, together with certain money payments to be made 
as provided in the certiflcates, was not an agreement whereby the 
common stock transferred to them was constituted preferred stock, 
nor one guarantying dividends to them upon the stock transferred, 
and consequently was not ultra vires on the part of the défendant; 
that it was an agreement by the défendant to pay the vendors partly 
in its own stock and partly in money, and to issue its obligation for 
the payment of the money in such installments as the parties had agreed 
lo ; and that, although the agreement contemplated that the money pay- 
ments would practically secure to the holders of the stock thus trans- 
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ferred ail the benefits which they would hâve derived from an agree- 
ment by the défendant that the common stock should be preferred 
stock, and dividends be guarantied upon both the preferred stock 
and the common stock, inasmuch as such an agreement was not pro- 
hibited by the organic law of the défendant, the expectation or inten- 
tion of the parties was of no moment so long as they adopted legiti- 
mate means to efifect their scheme. In other words, we held that 
whether a corporate act cr agreement is ultra vires or not is not a 
question of purpose or intention, and does not in the least dépend upon 
the State of mind of those who participate in it. We see no reason 
to change our views upon the subject. The corporation was au- 
thorized by its charter to purchase the stock of the Ohio corporation. 
It made the purchase upon terms which it was authorized to offer 
and fulfill, and which did not contravene any provision of its organic 
law, and pursuant to an agreement which was carefully devised so 
as not to be obnoxious to that law; and, although the vendors were 
by the agreement placed in a position where they would receive the 
same practical benefit under it as though it had been one which the 
défendant would hâve had no right to make, they could not be de- 
prived of thèse benefits, and the défendant had not entered into an 
unauthorized obligation. It follows that the ruling of the court below 
adverse to the défendant upon the défense of ultra vires was correct. 
If the certificates were negotiable paper, the court below properly 
ruled that the défense that they were executed as part of a scheme 
, in restraint of trade prohibited by the so-called anti-trust law of Ohio 
could not be raised as against a purchaser of the certificates who had 
bought them before maturity and without notice of the invalidating 
facts. The certificates were instruments containing a promise by the 
défendant to pay to the payée or order a specified sum of money in 
certain equal semiannual installments. They also provided that at 
any time before any default in payment the défendant should be dis- 
charged from the payment of ail further • installments by paying the 
amount to the American Trust Company, of Cleveland, "in trust to 
pay the same to the registered holder hereof upon demand." They 
also contained récitals respecting the terms of the agreement between 
the défendant and the Ohio corporation, and showing that the défend- 
ant, to secure the payment of the certificates, had deposited the stock 
in that corporation, acquired by it, with the American Trust Company 
as trustée, pursuant to the terms of the déclaration of trust executed 
by the défendant and filed at the office of the trust company. The con- 
tract fulfills the usual requisites of negotiable paper. It provides for 
the unconditional payment to the payée therein or order of a certain 
sum of money at a time capable of exact ascertainment. Its nego- 
tiability is not impaired because it permits the maker to pay the prin- 
cipal before maturity. Riker v. Sprague Manufacturing Co., 14 R. I. 
402, 61 Am. Rep. 413 ; Mattison v. Marks, 31 Mich. 421, 18 Am. Rep. 
197. In Ackley School District v. Hall, 113 U. S. 135, o Sup. Ct. 371, 
28 L. Ed. 954, it was held that a provision in a municipal bond, by 
which its amount was payable at the pleasure of the maker at any 
time before due, did not affect its complète negotiability. The re- 
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citais in the certificates did not qualify the obligation of the niaker or 
the holder, or incorporate to any extent into the contract the terms 
of the trust agreement mentioned therein. If, as in cases Hke Mc- 
Clelland V. Norfolk Southern Railroad Co., 110 N. Y. 469, 18 N. E. 
237, 1 L. R. A. 299, 6 Am. St. Rep. 397, the récitals had made the 
principal or interest payable upon the ternis mentioned in the deed 
of trust, those terms would, of course, hâve become a part of the 
promise, and the negotiable character of the instrument would hâve 
to be ascertained by référence to them. We hâve no doubt that the 
certificates were negotiable paper within the rule that protects an inno- 
cent holder who bas purchased it before maturity from défenses which 
might exist between the original parties. It is not enough to defeat 
this protection that the purchaser may hâve had knowledge of cir- 
cumstances which would excite suspicion in the mind of a prudent 
man, or was guilty of gross négligence in his fallure to make inquiry 
about facts which could hâve been ascertained. His protection is 
complète unless he had actual knowledge, or notice which was équiva- 
lent to knowledge, of the invalidating facts. The récitals in the cer- 
tificates, and in the advertisements offering them for sale, were suffi- 
cient to charge the plaintiff with notice that the certificates had been 
issued by the défendant as an incident of its purchase of the stock 
of the Ohio company; but they did not indicate that such purchase 
was part of any illégal scheme between the défendant and the Ohio 
corporation to prevent compétition or effect any of the purposes pro- 
hibitçd by the statutes of Ohio. Unless the mère fact that one cor- 
poration has purchased the stock of another, or has acquired ail the 
property and business of another, dénotes that it has donc se for- the 
purpose of restraining trade or stifling compétition, the récitals were 
not sufficient to charge the défendant with any knowledge of the ille- 
gality of the transaction, or to put him upon inquiry with respect there- 
to. The proposition that such a purchase évinces illegality is hardly 
capable of serious discussion. A purchase which is perfectly con- 
sistent with a legitimate purpose raises no implication of a guilty one. 
Before the défendant was entitled to oflfer évidence for the purpose 
of establishing the illegitimate character of the transaction, it was 
incumbent upon it to satisfy the trial judge that the plaintiff had 
acquired the certificates mala fides. The trial judge was fuUy jus- 
tified in ruling that the défendant had not donc so. Therefore his 
ruling excluding évidence offered by the défendant to prove the illégal 
character of the purchase was correct. 

The decree of the Ohio Court, relied upon by the défendant as an 
estoppel precluding the plaintiff from asserting the validity of the 
certificates, was rendered in an action in equity, in which the présent 
défendant was plaintiff, brought to hâve its purchase of the stock of 
the Ohio corporation and ail its contracts arising therefrom, including 
the certificates, declared void, for the reason, among others, that they 
were part of a scheme restraining trade and to effect an unlawful com- 
bination between the two corporations. The défendants in that suit 
were the Ohio corporation, various stockholders of that corporation, 
the American Trust Company of Cleveland, and various holders of 
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the certificates of indebtedness, including the présent plaintiff. _ The 
présent plaintiff appeared and answered the pétition, and by his an- 
swer alleged the vaiidity of the transaction assailed, and asked for an 
afiSrmative decree for the payment of his certificates. By the decree 
the cause was dismissed without préjudice to the présent plaintifï, 
and as between ail the other parties to the action the agreements were 
declared void, the stock which liad been deposited with the trustée 
was ordered to be surrendered, and the purchase was in ail respects 
rescinded. 

It is now argued for the plaintiiï in error that the présent plaintiff 
as a défendant in the former action was bound by the decree because 
the American Trust Company was a party défendant, and as trustée 
represented ail the certificate holders, including the présent plaintiff. 
Upon this theory none of the certificate holders were necessary par- 
ties. They were needlessly made défendants in the action, and the dis- 
missal of the cause as to the présent plaintiff was of no effect. It is 
unnecessary for présent purposes to consider whether this theory is 
Sound or not, as we are of opinion that the decree against the trustée 
concluded the plaintiff only to the extent to which it determined his 
rights or interest in the trust property. The trust company was for 
certain purposes the agent and fiduciary of the certificate holders. 
By the terms of the trust agreement, it was its duty to hold, manage, 
and control the shares of stock which were deposited with it until the 
certificates should be fully paid, and until such time it was to collect 
the dividends accruing upon the shares and apply them towards the 
payment of the certificates; but it had no power to sell the shares or 
to enforce in any way the payment of the certificates. It was a nec- 
essary party to the Ohio suit, because in its absence there could hâve 
been no effectuai decree annulling the trust agreement. Its powers 
as a trustée were more limited than those of the ordinary trustée for 
bondholders upon a trust deed or mortgage. The latter represents 
the bondholders in ail légal proceedings affecting the trust property, 
and in a suit to foreclose the mortgage, or to annul it, the bondholders 
are not necessary parties, and whatever the trustée does, in the ab- 
sence of fraud or bad faith on his part, concludes them in respect to 
their équitable title to the trust estate. We are aware, however, of no 
authority for the proposition that he represents them respecting mat- 
ters as to which he has no control and concerning which he has no 
voice, He is not a necessary or a proper party in a suit at law by 
a bondholder to recover the principal or interest upon the bonds, be- 
cause he has no title légal or équitable to the bonds, or to the moneys 
payable by the terms of the bonds. The décisions in which it has 
been held that the bondholder was concluded by the former adjudica- 
tion against the trustée were made in cases in which the bondholder 
sought by a subséquent suit to subject the trust estate to the payment 
of his bonds. The principle of the décisions is stated in Kerrison v. 
Stewart, 93 U. S. 160, 23 L. Ed. 843, as follows : 

"It cannot be doubted that under some circumstances a trustée may rep- 
resent his tiduciary in ail tliings relatiiig to their common interest in the 
trust property. He may be iuvested with such powers and subjected to such 
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obligations that those for whom he holds will be bound by what Is donc 
against him as well as by what is doue by him. • * * If he bas been 
made such a représentative, It Is well settled that his benefleiarles are 
not necessary parties to a suit by him against a stranger to enforce the 
trust, or to one by a stranger against him to defeat it in whole or in part." 

In Shaw V. Railroad Co., 100 U. S. 611, 25 L. Ed. 757, the doctrine 
is thus stated: 

"The trustée of the railroad mortgage represents the bondholders In ail 
légal proceedings carried on by him affecting his trust, to which they are 
not actual parties, and whatever binds him, if Ue acts in good falth, binds 
them." 

Again, in Richter v. Jérôme, 133 U. S. 333, 346, 8 Sup. Ct. 106, 
31 L. Ed. 133, the court said : 

"As bondholders claiming under the mortgage, they ean bave no interest 
in the security except that which the trustée holds and represents. If the 
trustée acts in good faith, whatever binds it in any légal proceedings it be- 
gins and carries on to enforce the trust, to which they are not actual par- 
ties, binds them." 

Conceding for the sake of argument that the présent trustée had 
as extensive a capacity as that of the ordinary mortgage trustée, he 
certainly had no power to represent the certificate holders for any 
purpose other than that of the management and protection of the 
trust estate. While the decree against him will eflEectually preclude 
the certificate holders from resorting to the trust fund for the collec- 
tion of the moneys due them, it does not in ouf opinion impair in the 
slightest the rights of those not made défendants to the suit to re- 
cover at law the amount due thereon from the présent défendant. 
We conclude that the trial judge properly ruled that the former de- 
cree was not an estoppél against the piaintiflf. 

The assignments of error are without merit, and the judgment is 
affirmed. 



HENNINGSEN et al. y. UNITED STATES PIDELITT & GUARANTY CO. 
OP. BALTIMORE, MD. (BROWN et al., Interveners.) 

(Circuit Court of Appeals, Ninth Circuit February 12, 1906.) 

No. 1,212, 

1. United States — Claims — ^Assignment. 

Rev. St. §3477 [U. S. Comp. St. 1901, p. 2320], provides that ail trans- 
fers and assignments of any elaim against the United States or any part or 
share thereof shall be void unless made In the présence of two attesting 
witnesses after the allowance of such claim, the ascertainment of the 
amount due and the issuing of a warrant for the payment thereof, and 
section 3737 [U. S. Comp. St. 1901, p. 2507] déclares that no contract 
or order or any interest therein shall be transferred by the party to 
whom such contract or order is made to any other party, and any such 
transfer shall cause the annulment of the contract or order transferred 
so far as the United States is concerned. BeU, that an assignment by 
a public contractor of a claim against the United States for money 
accruing on a building contract was void, both as against the United 
States, the contraetdr's surety, thé laborers, and materialmen. 

[Ed. Note.— :Asslgnment of claims against United States and govern- 
ment contracts, see note to Greenville Sav. Banii v. Lawrence, 22 C. G. 
A. 630.] 
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2. SUBIÎOGATION — PrIOBITT OF CLAIMS — PUBUC CONTEACTOKS — StJKETIES. 

Aot Cong. Aug. 13, 1894, e. 280, 28 Stat 278 [U. S. Comp. St 1901, p. 
25231 requires public contractors with the United States to fumîsti a 
bond that tlie contractor sball promptiy pay ail persons supplying labor 
and materials In tbe prosecution of work, and that any person making 
afRdavit to tbe furnishing of labor and materials for tbe contractor sball 
be furnished wltb a certifled copy of the contract and bond, on which 
such person shall bave a right of action in the name of the United 
States against the contractor and sureties. Held, that wbere a fédéral 
contractor's surety was compeiled to pay labor and materlal claims to 
an amount exceeding the amount due from the government to the con- 
tractor it was entitled to subrogation to the rights of the laborers and 
materialmen so paid against such sum which claim was prior to that 
of a mère volunteer lender of funds to the contractor, net shown to hâve 
been used in the performance of the contract. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

The record shows that on the 15th of May, 1903, the appellants R. M. 
rienningsen and Edward W. Clive, then being copartners, entered Into a con- 
tract in writing with G. S. Bingham, major and quartermaster, United 
States army, representing the government of the United States, for the con- 
struction of certain buildings at Fort Lawton, in the state of Washington, 
l'or the faithful performance of which contract on the part of Henningsen 
imd Clive they, as principals, and the United States Fidelity & Guaranty Com- 
l)any of Baltimore, Md., as surety, • executed a bond to the United States 
<'onditioned that Henningsen and Clive would in ail respects duly and fully 
perform ail of their agreements and obligations specified in the contract, 
and would promptiy make full paj'ment to ail persons supplying labor or ma- 
terials in the prosecution of the work therein provided for; which bond was 
accepted by the government, upon which acceptance the contract was awarded 
to Henningsen and Olive, and its performance entered upon by them. Sub- 
seqiiently, and before the making by Henningsen of the assignment to the 
défendant Spencer, afterwards mentioned. Clive withdrew from participa- 
tion in the performance of the contract under an agreement between him- 
self and Henningsen. The contract, in so far as concemed the completion of 
the buildings, was fully performed, but the contractors failed to pay in full 
ail persons supplying labor and materials In the prosecution of the work, 
and failed and refused to pay just and lawful claims for such labor and 
materials amounting. In the aggregate, to $15,409.04, and in that respect, 
and to that extent made default in the terms, conditions, and obligations of 
the bond. After the contractors had so defaulted, the surety commenced suit 
in the court below against Henningsen, Clive, and each of the persons to 
whom they were Indebted for such labor and materials, stating in its bill 
its liability upon the bond to such creditors to the full extent of the penalty 
of the bond, to wlt, the sum of .$11,625, which suit resulted In a decree 
adjudging the surety company Indebted to such creditors of Henningsen and 
Clive in the full sum of $11,625, and directing payment thereof to the cred- 
itors pro rata, and decreeing that upon making such payment the liability 
of the surety on the bond be discharged. 

Subséquent to the exécution of the bond and contract, and after Clive, 
under bis agreement with Henningsen, had ceased bis connection with 
the performance of the contract, and after the latter had been in laî-ge part 
executed. Henningsen executed to tbe défendant Spencer, in trust for the 
défendant National Bank of Commerce, of Seattle, an assignment of the 
balance of the money coming to him under the contract, and directing the 
quartermaster to pay over to Spencer ail such moneys. The purpose of the 
assignment was to secure the repayment of a loan made by the bank to 
Henningsen on or about October 10, 1903, of $3,500, and subséquent loans of 
$1,000 and $370. Ail of the money so loaned by the bank to Henningsen was 
paid by it directly to him, who disbursed it without any supervision or cou- 
troi upon the part of the bank or of Spencer. 
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At the tlme of the commencement of the présent suit by the snrety, tliere 
was In the hands of the quartermaster, representing the United States, the 
sum of $13,066, earned by Hennlngsen under the contract, whlch sum of 
money the quartermaster was about to pay over to Spencer In pursuance 
of the aforesald assignment and order. The object of this suit was, In part, 
to prevent such payment, and to obtaln a decree that such assignment and 
order were invalid. TJpon the fiiing of the original bill in the court below. 
Hennlngsen, the bank, and Spencer wère temporarily enjoined from recelv- 
ing the money from the quartermaster, after which a written stipulation was 
entered into between the complainant surety, Hennlngsen, Spencer, and the 
bank, pursuant to the terms of which $8,024.21 of the $13,066 were paid to 
credltors of Hennlngsen, who had performed labor and fumished materlals 
In the performance of the contract, and the balance, to wit, $5,041.79, was ap- 
plled in conditional payment and satisfaction of the Indebtedness of Hen- 
nlngsen to the bank, which amounted to $5,041.79; the stipulation further 
providing that, in the eveat it should be flnally determined by appropriate 
litigation that the complainant surety was entitled to receive the last-men- 
tloned amount, the bank would pay the same to it. The liabillty and loss of 
the surety, as flnally established and decreed by the court below, in the suit 
hereinbefore referred to, having exceeded the said sum of $5,041.79, the court 
below held that the surety company was equitably entitled to receive the said 
sum of $5,041.79, and accordingly gave Judgment against the bank for that 
sum, with costs. It does not appear that at the time that Judgment was 
entered the surety had, In fact. paid to the laborers and materlalmen the 
full penalty of its bond, as asked for and decreed in the suit brought by it 
against them and others; but It appqars from the certiflcate of the elerk 
of the court below, flled In this court, that the complainant bas since done 
so; so that the judgment of the court below is the judgment to which the 
appellee is entitled, If its equity to the balance of the fund is superior to that 
of the bank. 

George E. de Dteiguer, for appellants. 

Graves, Palmer, Brown & Murphy, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District JjadgQ. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

Tlie real question in the case is, one of priority of equities as be- 
tween the bank and the surety company. In the first place, it is to be 
noted that it does not appear that the money loaned to Hennlngsen 
by the bank was loaned upon the agreement on bis part to use it in 
the performance of the contract in question, nor does it appear that 
as a matter of fact it was so used. 

Spencer, the trustée, and cashier of the bank, being asked whether 
Hennlngsen made any statement as to the purpose for which he 
wished to borrow the money, answered : 

"A. Yes; he stated at the time that he was being hampered on his Ft. 
Liawton contract by the fact that the inspecter was giving hlm short esti- 
mâtes, and that he would bave to hâve money to carry the contract through ; 
he also stated that there were some little items of debt on the Mary Island 
contract, the owners of which were bothering him and that he wished to 
get this money for the purpose of meeting his pay rolls and making payment 
on materlal on the Ft. Lawton contract and to liquidate the items mentioned 
above In the Mary Island contract. Q. Did he make any explanatlon to 
you as to whether the Items of debt on the Mary Island contract had any- 
thing to do wlth the prosecution of his work on the Ft. Lawton contract? 
A. He said that they were tlu'eatening to sue him, and that he was afraid 
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it woiild absolutely prevent him from going ahead with his work, fearing 
others to whom he was owlng money on the Ft Lawton contract would do the 
same thing. Q. Did hé make any statement as to the respective amounts 
vvhich he expeeted to use on the différent contracts? A. He did not" 

Spencer was further questioned, and testified as follows : 

"Q. At the time you made Mr. Henningseii the first advance, being that 
for $3,500, was there any arrangement between you and him as to the secur- 
ing of payment of that note? A. There was. Q. What was that agrée- 
ment? A. He agreed he would assign and turn over to us the payments 
received on this contract." 

The assignment by Henningsen to Spencer and the acceptance of 
the order by the quartermaster of the fund which he expeeted to dis- 
burse for the government, was void as against the United States, the 
surety, the laborers, and the materialmen. Rev. St. U. S. §§ 3477, 
3737 [U. S. Comp. St. 1901, pp. 2320, 2507] ; Prairie State Bank v. 
United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412 ; McKnight 
V. United States, 98 U. S. 179, 25 L. Ed. 115 ; Spofford v. Kirk, 97 
U. S. 484, 24 L. Ed. 1032; United States v. Gillis, 95 U. S. 407, 24 L. 
Ed. 503 ; Greenville Savings Bank v. Lawrence, 76 Fed. 545, 22 C. C. 
A, 646. 

Whatever equity, if any, the bank had to the fund in question, arose 
solely by reason of the loans it made to Henningsen. Henningsen's 
surety was, upon elementary principles, entitled to assert the équitable 
doctrine of subrogation; but it is equally clear that the bank was 
not, for it was a mère volunteer, and under no légal obligation 
to loan its money. Prairie State Bank v. United States, supra; 
Insurance Company v. Middleport, 124 U. S. 534, 8. Sup. Ct. 625, 31 
L. Ed. 537 ; Sheldon on Subrogation, § 240. Certainly the bank cannot 
be justly said to hâve any sort of equity to the entire sum of $5,041.79, 
for it is not pretended that in making its loans to Henningsen it was 
understood that he was to use ail of the money so loaned in the per- 
formance of the contract in question. It is equally difficult to see 
how an equity in its behalf can attach to any spécifie part of the fund 
in controversy, for the reason that the facts of the case leave it al- 
together indemnité and uncertain as to how much of the money loaned 
by the bank to Henningsen it was understood he was to use in the 
performance of this particular contract. When we corne to look at the 
equities on the part of the surety company, we find that it paid what 
it was compelled to pay the fuU pénal sum of its bond, to the laborers 
and materialmen by reason of its principal's failure to pay them, ex- 
ceeding in the aggregate the amount of the fund in controversy. That 
bond was given under and in pursuance of the provisions of the act 
of Congress approved August 13, 1894, entitled "An act for the pro- 
tection of persons furnishing materials and labor for the construc- 
tion of public Works" (28 Stat. 278, c. 280 [U. S. Comp. St. 1901, p. 
2523] ) one of the purposes of which act was, as held by the Circuit 
Court of Appeals for the Eighth Circuit, in United States v. National 
Surety Company, 92 Fed. 549, 34 C. C. A. 526, and by this court in 
United States v. Rundle, 100 Fed. 400, 40 C. C. A. 450: "to afford 
full protection to ail persons who supplied materials or labor in the 
construction of public buildings or other public works, iasmuch as 
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such persons could claim no lien thereon, whatever the local law mîght 
be for the labor and materials sô supplied. There was no occasion for 
législation on the subject to which the act relates, except for the pro- 
tection of those who might furnish materials or labor to persons 
having contracts with the government." The bond required by that 
act, and in pursuance of which the bond under considération was 
given, was, as said in the cases cited: "intended to perform a double 
function, in the first place, to secure to the government, as bef ore, 
the faithful performance of ail obligations which a contractor might 
assume towards it; and, in the second place, to protect third persons 
from whom the contractor obtained materials or labor. Viewed in its 
latter aspect, the bond, by virtue of the opération of the statute, con- 
tains an agreement between the obligors therein and such third par- 
ties that they shall be paid for whatever labor or materials they may 
supply to enable the principal in the bond to exécute his contract with 
the United States. The two agreements which the bond contains — 
the one for the benefit of the government, and the one for the benefit 
of third persons — are as distinct as if they were contained in separate 
instruments ; the government's name being used as obligée in the latter 
agreement merely as a matter of convenience." 

Where, as in the Prairie State Bank and the Rundle Cases, supra, 
the surety is compelled to make good the default of his principal as 
respects the government, the surety is, as was distinctly held in those 
cases, entitled to be subrogated to the rights of the government. Upon 
precisely the same principle the surety is entitled to be subrogated to 
the rights of the laborers and materialmen, where, as in the présent 
case, it is compelled by reason of the obligations of the bond to pay 
them for labor and material because of the default of its principal. 
That right of subrogation relates back, as was held by the Suprême 
Court in Prairie State Bank v. United States, supra, to the time the 
contract of suretyship was entered into. See, also, First National 
Bank of Seattle v. City Trust Safe Deposit Surety Co., et. al, 114 
Fed. 529, 52 C. C. A. 313 ; Richards Brick Co. v. Rothwell, 18 App. 
D. C. 516. 

The judgment is affirmed. 



LEFLER V. NEW ÏORK LIFE TNS. CO. 

(Circuit Court of Appeals, Elghth Circuit. January 15, 1906.) 

No. 2,045. 

INSUEANCB — Life Insurance — Pbovisions — Grâce in Pating Premibms. 
A life pollcy, after providing for tlie payment of premîums in regular 
course on a designated day in eacli year, declared tliat "a grâce of one 
montli during wliicti tlie pollcy remains in full force will be allowed lu 
payment of ail premiums except the first," and that "if any premlum is 
not paid on or before due, or wlthln the month of grâce," the liability of 
the Company shall be only that stated in the automatic nonforfeiture 
provision of the pollcy. A portion of the second premlum was paid in 
cash and a note given for the balance, which provided that it should be 
paid "without grâce, six months after date," and that, if it should not 
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be pa!d "at maturity," ail beneflts whleh full payment In cash of the pre- 
mium would hâve seeured should beeome "immediately" void and for- 
feited, except as otherwise provided in the pollcy. Seld, that thèse 
provisions of the policies and notes show, without any uncertainty or 
ambiguity, that it was the intention of the parties that the provision for 
a grâce of one month should be applicable to the payment of ail pre- 
miums in regular course, according to the terms of the policy, but with- 
out application to that portion of the second premium which was taken 
out of the regular course and made the subject of a spécial agreement 
extending the time for payment and expressly excluding grâce. Amidon, 
District Judge, dissenting. 

2. Evidence— Pakol Evidence Conteadicting Wbttten Contkact. 

In an action at law upon a written contract, the terms of whIch are 
certain and unambiguous, paroi évidence of the negotiations preceding 
Its exécution is not admissible to coutradict or vary its terms, nor can 
this rule be evaded on the theory that such évidence can be admltted 
to raise an estoppel in pais. 

[Ed. Note. — For cases In point, see vol. 20. Cent Dig. Evidence, § 
1756.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

March 18, 1899, the New York Life Insurance Company Issued and de- 
livered to Henry C. Lefler tvvo policies of insurance upon bis life. Each 
policy was for $2,500, designated Sarah E. Lefler as the beneflciary, and 
provided for the payment by the Insured of an annual premium of $115.10 
on the ISth day of March in each year, until 20 premiums should be pald. 
Each contained what is called an automatic nonforfeiture provision, under 
which, notwlthstanding a failure to duly pay the second premium, the flrst 
having been duly paid, the insurance was to continue automatically for two 
months beyond the first year, and, notwithstanding a failure to duly pay the 
third premium, the first and second having been duly paid, the insurance 
was to continue automatically for two years and two months beyond the 
second year, and so on, according to a table which was set forth. The pre- 
mium for the flrst year was paid, one half in cash when the policies were 
issued and the other half six months later, according to the terms of two 
notes given therefor when the policies were issued. One half of the premium 
for the second year was paid when due and the other half was covered by two 
notes executed by the insured at that time and similar to those before glven. 
Each policy provided: "If any premium is not paid on or before due, or 
within the month of grâce, the liability shall be only as liereinbefore pro- 
vided for such case" ; the concluding words having référence to the auto- 
matic nonforfeiture provision. The words "or within the month of grâce" 
were explained by the following : "A grâce of one month during which the 
policy renia ins in full force will be allowed In payment of ail premiums 
except the lirst, subject to an interest charge at the rate of flve per cent, 
per annum." The notes given for the remaining half of the second premium 
were as follows: 

"March 18, 1900. 

"Without grâce, six months after date I promise to pay to the order of 
the New York Life Insurance Company, 57.55 Dollars at First National Bank, 
Omaha, Neb. Value received, with interest at the rate of flve per cent per 
annu;n. This note Is given in part payment of the premium due March 18, 
1900, on the above policy, with the understanding that ail claims to further 
insurance, and ail beneflts whatever which full payment in cash of said pre- 
mium would hâve seeured, shall beeome immediately void and forfeited to 
the New York Life Insurance Company, if this note is not paid at maturity, 
except as otherwise provided in the policy itself. Henry C. Lefler." 
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Thèse notes were not paid or offered to be pald on or before September 18, 
1900, wWch fîntas six months after their date; but three days later, September 
21st, the insured tendered payment thereof and the tender was rejected be- 
cause not made In time. About that time the company wrote to the insured 
saying: "The notes whleh you gave In part settlement of premlums due 
March ISth, 1900, under policies Nos. 931,817-18 has been returned by our 
branch office unpaid, and the policies are now canceled In accordance with 
the agreement under which the notes were accepted. As the matter now 
stands, ail claims to further Insurance and ail beneflts whatever which a t'uU 
payment in cash would bave secured to you, hâve now become void and for- 
feited, except as otherwise provided in the policies or by statute." November 
1, 1902, the Insured died. In an action at law on the policies, the beneflciary 
in her pétition set forth the tacts just stated, and, In addition to other mat- 
ters not hère material, alleged that at the time of the issuanee and delivery of 
the policies the company's agent at Omaha, Neb., through whom the policies 
were issued and dellvered, told the insured that the company would permit 
the premlum to be pald semlannually ; that this could be accomplished by 
the insured paying one half of each premlum in cash when due, and then 
giving notes like that before set forth for the other half; that this arrange- 
ment would give him the same privilèges and rights which he would hâve 
obtalned if the policies themselves provided for the payment of the premlums 
semlannually ; and that the company would so construe the policies and 
notes. Aad It was alleged that the insured, relylng upon thèse statements of 
the agent, did not read the notes before he signed them. A demurrer to the 
pétition was sustained, and, plaintlff declining to amend, judgment was ren- 
dered for défendant. 

Samuel L. Winters, for plaintifE in error. 

Charles A. Goss (James H. Mcintosh, on the brief), for défendant in 
error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

If the premium notes were payable, without grâce, six months 
after their date, it is plain the insurance had terminated long prior 
to the death of the insured, and no recovery can be had upon the 
policies. But the plaintiflf contends (1) that the provision in the 
policies relating to grâce in the payment of premiums gave the in- 
sured a grâce of one month within which to pay the notes after the 
expiration of the stipulated six months; and (2) that, if the notes 
contain any provision to the contrary, the défendant is estopped from 
enforcing it by reason of the statements made to the insured by 
the agent before the notes were given. The time within which the 
premiums on a policy of insurance shall be paid, and whether with 
or without grâce, is a subject in respect of which it is compétent 
for the insurer and the insured to make any contract which is satis- 
factory to them at the time; and such a contract is as obligatory upon 
the parties to it as is any other contract competently made. 

What agreement do the policies and notes show was made in this 
instance? Each policy, after providing for the pajTnent of premiums 
in regular course on the 18th day of March in each year declared 
that "a grâce of one month during which the policy remains in full 
force will be allowed in payment of ail premiums except the first" ; 
and that "if any premium is not paid on or before due, or within 
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the month of grâce," the liability of the insurer shall be only that 
stated in the automatic nonforfeiture provision of the policy. Each 
note, in extending the time for paying a portion of the second pre- 
mium, provided that it should be paid, "without grâce, six months 
after date," and that, if it should not be paid "at maturity," ail bene- 
fits which full payment in cash of the premium would hâve secured 
should become "immediately" void and forfeited, except as other- 
wise provided in the policy. Thèse provisions of the policies and 
notes when read together, as it is conceded they must be, show 
without any uncertainty or ambiguity that it was the intention of the 
parties that the provision for a grâce of one month should be ap- 
plicable to the payment of ail premiums in regular course according 
to the terms of the policies, but without application to that portion 
of the second premium which was taken out of the regular course 
and made the subject of a spécial agreement extending the time 
for payment and expressly excluding grâce. The only objections 
urged against this conclusion are that the words "without grâce" 
in the notes hâve référence, not to the month of grâce named in the 
policies, but to the three days of grâce allowed by the law merchant 
in the payment of certain negotiable instruments, and that in the 
concluding provision of the notes, viz., "and ail benefits whatever 
which full payment in cash of said premium would bave secured, 
shall become immediately void and forfeited to the New York Life 
Insurance Company, if this note is not paid at maturity, except as 
otherwise provided in the policy itself," the excepting clause qualifies, 
not the operative words "shall become immediately void and for- 
feited," but the words "at maturity." Both objections are without 
merit. The words "without grâce" obviously include the month of 
grâce named in the policies and make the notes payable six months 
after date without further indulgence or respite. The excepting clause 
in the concluding portion of the notes clearly has référence to the au- 
tomatic nonforfeiture provision in the policies, a highly bénéficiai 
feature of the insurance which would otherwise be immediately eut 
ofï by a failure to pay the notes. It follows that the plaintifif's first 
contention cannot be sustained. 

The remaining question, although spoken of by counsel as one of 
estoppel, is really whether, in an action at law upon the con tract evi- 
denced by the written policies and notes, the certain and unambiguous 
terms of the latter can be contradicted or varied by paroi évidence of 
the negotiations which resulted in their exécution and acceptance. This 
question, including the authorities now relied upon by counsel, was 
fully considered by this court in the récent case of Connecticut Fire 
Insurance Co. v. Buchanan (C. C. A.) 141 Fed. 877, and was ruied 
adversely to the plaintifï's contention. See, also, Coombs v. Charter 
Oak Life Insurance Co., 65 Me. 382; Insurance Co. v. Mowry, 96 
U. S. 544, 547, 34 L. Ed. 674 ; Ivinson v. Hutton, 98 U. S. 79, 82, 25 
L. Ed. 66 ; Georg-e v. Tate, 102 U. S. 564. 570, 26 L. Ed. 233. A re- 
examination of the subject satisfies us that upon both reason and au- 
thority that ruling should be adhered to. 

The judgmant is affirmed. 
143 F.— 52 
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AMIDON, District Judge (dissenting). In order to correctly 
understand the several provisions of the written instruments from 
which the court holds tkat the insured ought to hâve known that 
his policies would be forfeited on the 18th day of September, 1900, if 
his notes were not then paid, the parts of the policy bearing on that 
subject and the notes themselves ought to be brought together before 
the mind. The pertinent provisions of the poHcy are as follows : 

"This pollcy Is automatically nonforfeitable from date of Issue as follows: 
First, if any premium is not duly paid, and if there is no indebtedness to the 
Company, thls pollcy will be endorsed for the amount of pàld-up Insurance 
specifled on the second page In the table upon written request therefor withln 
six months from the date to which premiums were duly paid; or, if no such 
written request Is made, will automatically continue from sald date for 
$2,500 for the term specifled in said table and no longer. Sald pald-np In- 
surance or continued Insurance shall be subject to the provisions of this 
policy, withont further payment of premiums, but without participation In 
profits, or the right of securlng cash loans. 

"Second. If any premium or interest is not duly paid, and if there is any 
indebtedness to the company, this policy will be endorsed for such amount of 
paid-up Insurance as any excess of the reserve heid by the company over 
such indebtedness will purchase according to the company's présent pub- 
lished rate of single premiums; upon written request therefor wlthin six 
months from the date to which premiums were duly paid; or If no such 
request Is made, an Insurance equal to the net amount that would at the 
time be payable under this pollcy as a death claim, will automatically con- 
tinue for as long a period of time as any excess of the reserve held by the 
company over such indebtedness will pay for a single premium for term In- 
surance, according to the company's présent published rates and for no 
longer. Such paid-up Insurance or continued Insurance shall be subject to 
the provisions of this pollcy, without further payment of premiums, but 
without participation in profits, or the right of securlng cash loans. 

"Third. If the nonforfeiture provisions In either of the two preceding 
paragraphs become operative, the insured may résume full partlclpatlng pre- 
mlum-paying membership at any time within flve years thereafter, upon 
written application therefor, arld the payment of premiums to date of re- 
sumption, with Interest at the rate of flve per cent, per annum, ineluding 
interest due and unpaid on any loans, subject to évidence of Insurability 
satisfactory to the company, and to payment or reinstatement of any loans. 

"If any premium Is not paid on or before due or within the month of grâce, 
the liability of the company shall be only as hereinbefore provided for such 
case. 

"Grâce In the Payment of Premiums. A grâce of one month during which 
the policy remains in full force, will be allowed in payment of ail premiums 
except the flrst, subject to an Interest charge at the rate of flve per cent per 
annum." 

The notes were in the following form: 

"March 18, 1900. 

"Without grâce, six months after date I promise to pay to the^order of the 
New York Life Insurance Company, 57.55 Dollars at First National Bank. 
Omaha, Neb. 

"Value recel ved, with interest at the rate Of 5 per cent per annum^ 

"This note Is given in part payment of the premium due March 18th^ 1900, 
on the above policy, with the understanding that ail claims to further in 
surance, and ail beneflts whatever which full payment in cash of said pre- 
mium would hâve secured, shall become immediately void and forfeited to 
the New York Life Insurance Company, if this note Is not paid at maturity; 
except as otherwise provided in the policy itself. Henry G. Lefler." 

I agrée with the majority of the court that when ail the foregoing 
language is examined by the trained judicial mind, aided by the argu- 
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ment of counsel, the conclusion is justified that the policy became 
immediately forfeitable on the 18th day of September, 1900, in case 
of the nonpayment of the notes. Conceding this, however, I do not 
think that the affirmance of the judgment necessarily follows. It is now 
elementary law not only in fédéral courts, but in ail American and 
English courts as well, that the forfaiture of insurance policies is not 
favored, and that if the language which the insurance company has 
chosen is open to construction that construction will be adopted which 
will sustain the policy. Not only this, but it is also now settled that 
the language conditioning a forfaiture must be both plain and ex- 
plicit. The policy holder cannot be required to bring together such 
complicated instruments as are presented by this record, and deduce 
from an analysis of their provisions the company's right to the for- 
feiture of his policy. The rule that ail the provisions of contracta will 
be examined to ascertain the rights of parties cannot be resorted to for 
the purpose of evolving a right of forfaiture. That right, if it exists, 
must be stated in express language, and not be found either by référ- 
ence or as a déduction from combining numerous provisions. Any 
other doctrine makes an insurance contract a snare and a fraud on 
the assured. McMaster v. Life Insurance Co., 183 U. S. 25, 49, 22 
Sup. Ct. 10, 46 L. Ed. 64; Royal Insurance Co. v. Martin, 192 U. S. 
149. 163, 24 Sup. Ct. 247, 48 L. Ed. 385 ; and opinion of Judge Hook 
in Atlas Réduction Co. v. New Zealand Fire Ins. Co. (C. C. A.) 
138 Fed. 509. 

I cannot escape the conclusion that the court in the foregoing opinion 
has approached the question for décision in a mistaken light. The 
question is not what do thèse instruments say to a trained judicial 
mind, aided by the argument of counsel, after ail of their relevant 
provisions hâve been sorted out and brought into such relationship 
as to make their meaning manifest. The question rather is what 
would thèse provisions mean, as they stand embodied in the instru- 
ments, to the average layman, untrained in the construction of writ- 
ten documents. When the question is thus looked at, it does not seem 
to me that the conclusion of the majority is either "clear" or "ob- 
vions," as the opinion states. The words "without grâce," occurring 
as they do in a promissory note, are certainly as open to the con- 
struction that they refer to the 3 days of grâce allowed by the law 
merchant as to the 30 days allowed by the policies. The concluding 
phrase of the note, "except as otherwise provided in the policy itself," 
would be as likely to direct the mind of a layman to the provisions 
of the policy allowing 30 days additional time for payment as to the 
other provisions relative to paid-up insurance. The practice of al- 
lowing a period of 30 days for the payment of life insurance pre- 
miums is now universal. The payment of the notes in question was 
really the payment of such a premium. If the company seeks to take 
that payment out of the gênerai practice as to the payment of insur- 
ance premiums and condition a forfaiture of the policy upon a failure 
to pay the notes promptly at their maturity, it ought to hâve declared 
this purpose expressly, and in plain language in the notes themselves, 
and not by dark and ambiguous référence to the complicated pro- 
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visions of the policy. Instead of framing the notes in the language 
adopted, some such language as this should hâve been used: 

"Thls note Is given in part payment of the premium due March 18, 1900, 
on the above policy. The thirty days of grâce allowed by the policy for the 
payment of cash premlums will not be allowed for the payment of this note ; 
on the contrary, If this note Is not paid at the date of its maturity, Sept. 
18, 1900, ail claims to furtheu Insurance and ail beneflts whatever which 
full payment in cash of said premium would hâve secured will become imme- 
diately void and forfeited to the New York Life Insurance Company, except 
the right to paid-up Insurance as provided In said policy." 

This language would hâve fully protected the company, and would 
hâve at the same time fairly and justly advised the insured that the 
note was excepted from the gênerai practice as to the payment of cash 
premiums, and that his policy would be forfeited if the note was 
not paid promptly at its due date. If we are to adopt the doctrine that 
language which to the trained judicial mind, aided by the argument 
of counsel, expresses a right of forfeiture secures that right, what 
becomes of the ruie that the right of forfeiture must be expressly 
stated and not by référence, and must be embodied in plain and unam- 
biguous language? It is simply abolished. In my judgment the ma- 
jority of the court has failed to give efïect to this rule in the fore- 
going opinion, and the Suprême Court of Wisconsin fell into a similar 
error in Behling v. Northwestern Life Insurance Company (Wis.) 
93 N. W. 800. 



SORENSON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit March 1, 1906.), 

No. 2,249. 

1. Ceiminal Law — Evidence — Confession of One no Evidence Against An- 

OTHEB JOINTLY TRIED, 

A confession of one of two défendants jointly charged and tried for 
the same crime is inadmissible against the other, when made In his 
absence and after the crime was committed. 

[Ed. Note. — For cases In point, see vol. 14, Cent. Dig. Criminal Law, 
§ 1002,] 

2. Same — Confession — Test or its Admissibility — Statement by Officer. 

The making of a confession by one charged with crime, in order to 
make it admissible in évidence against him, must hâve been free, volun- 
tàry, and without compulsion or inducement of any kind, and when it 
appears that an officer of the United States, authorlzed to investigate the 
commission of offenses against its laws and to make arrests therefor, 
either says to an aecused who has been arrested and is held in custody 
that he has an absolutely good case against him, or advises him that the 
thing for him to do is to plead guilty and throw himsélf on the mercy of 
the court, and that another offense against the state laws will then 
probably be overlooked, a confession so induced, in whole or in part, ic 
inadmissible. 

[Ed. Note. — For cases in point, see vol. 14, Cent Dig. Criminal Law, 
§§ 1146, 1175, 1178, 1181.] 

(Syllabus by the Court) 

In Error to the District Court of the United States for the Southern 
District of lowa. 
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W. A. Spurrier (E. C. Mills and E. D. Perry, on the brief), for 
plaintiffs in error. 

Lewis Miles (George B. Stewart, on the brief), for défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Sorenson and Hodge, the défendants 
below, were jointly indicted,.tried, and convicted under section 5478, 
Revised Statutes [U. S. Comp. St. 1901, p. 3696], for the burglary 
of a post office at Van Meter in the state of lowa on the night of 
September 29, 1904. At the trial the government introduced in évi- 
dence, over the objection and exception of the défendant Hodge, 
an alleged confession of Sorenson made on October 20, 1904, in the 
absence of Hodg-e, wherein Sorenson stated that Hodge participatea 
in the crime. The receipt of this statement was error. The court 
should hâve exclnded Sorenson's déclaration against Hodge, and, if it 
was compétent évidence against Sorenson, it should hâve admitted 
it against him alone. Where two or more défendants are jointly tried 
for the same offense, or for a conspiracy to commit it, the déclaration 
of no one of them, made in the absence of another after the comple- 
tion of the offense, is compétent évidence against the latter. It is 
hearsay. Sparf v. U. S., 156 U. S. 51, 56, 15 Sup. Ct. 273, 39 L. 
Ed. 343; Logan v. U. S., 144 U. S. 263, 309, 12 Sup. Ct. 617, 36 
L. Ed. 429 ; Brown v. U. S., 150 U. S. 93, 98, 14 Sup. Ct. 37, 37 L. 
Ed. 1010. 

A post office inspecter testified that on October 20, 1904, each of 
the défendants confessed to him his commission of the crime, and that 
he made no promise of reward or immunity and made no threat to 
either of them. According to his testimony the facts and circum- 
starices pertinent to thèse confessions were thèse: The défendants 
were arrested on October 17, 1904. On the next day the inspecter 
took each of them separately out of his cell and upstairs into an 
office used by the police, where Sorenson denied any knowledge of 
the robbery, and Hodge "would neither deny or admit he was in 
the robbery." The witness testified: 

"Tliere was tiobody présent except the man I was talking to and myself. I 
took them up seiiurately. I took Sorenson up first, and lie said he had noth- 
InK to do witli it. Had aboxit a fàve-minute talk with him at that time. I 
told him I had an absolutely good case against him. I brought him up my- 
self and took him down myself and had the conversation myself." 

After thèse conversations the inspector caused the défendants to be 
put in adjoining cells, where they could talk with each other, saw 
them every day, and on the morning of October SO, 1904, he again 
took them out one at a time and talked with them, and he testified: 

"I asked Hodge if he was ready to talk to me to-day, and he said: 'I 
think I am.' I asked him If he was ready to tell me what he knew about 
the Van Mf :,'r robbery. He said he was. I asked him then, 'Was you in it,' 
and be says, 'I was there.' I says, 'How much did you get out of it,' and he 

says, 'Thirty dollars.' " 

The witness testified to many other questions and answers during 
this conversation, but to no statement from Hodge which was not ex- 
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tracted from him by an inquiry of the inspecter. He testified that he 
took Sorenson out of his cell to the fire and police room on the same 
day, and that, while he and Sorenson were alone in the room, the 
latter said that he was in the Van Meter post office robbery. Thèse were 
other parts of his testimony : 

"I never wanted hIm to tell me. It was not the object of those Interviews. 
It was to get the facts. I didn't thlnb of getting any other witness there 
when he made the confession. He did not want anyone to know he said this 
to me. * • • He said he wanted to pleaà guilty of the charge of robbing 
the Van Meter post office, and tears were runnlng down his cheelcs, and he 
aslîed me to intercède with the judge, and, if we couid arrange to hâve the 
sentence suspended or a parole, he would corne out and go to worlj and would 
turn out more crlminals than I ever dreamed of. * * ♦ I told him I did 
not know what they would get If they pleaded guilty, that they could throw 
themselves on the mercy of the court and take their chances. I told them 
that by serving a term In the government case that the state case would 
probably be forgotten. ïhe thing for them to do was to plead guilty and 
throw themselves on the mercy of this court, and the matter probably would 
be overlooked in the state court. * * » They made thèse statements 
while they were prisoners. Sometimes they were handcuffed when taken 
from one place to another. I carried a loaded revolver ail the time. I 
took my gun out in the présence of Sorenson and asked him if that was the 
gun he had at Van Meter. It was the gun found on him when he was ar- 
rested." 

Immediately upon the close of the cross-examination of this wit- 
ness counsel for the défendants moved to strike out ail his testimony 
relative to thèse confessions, upon the ground that it was incompétent, 
irrelevant, and immaterial. The motion was denied, an exception was 
noted, and this ruling was assigned as error. 

Counsel for the government argue that the statements of the in- 
specter that the state's case would probably be forgotten, if the de- 
fendants pleaded guilty to the case of the United States, were. not 
made until after the confessions were extracted. But the évidence 
does not establish this fact, and as the burden was upon the govern- 
ment to prove that the confessions were voluntarily made before they 
became admissible, and any doubt upon this subject must be resolved 
in favor of the défendants, the contention cannot be sustained. 

For more than 200 years the law of England and America has 
been that confessions induced by compulsion or by any cause legally 
sufficient to engender in the mind of the accused hope or fear in rc' 
spect of the crime charged are inadmissible as évidence of the guilt 
of the accused. 

In 2 Hawkins, Pleas of the Crown (8th Ed.) p._ 595, § 34, there 
is an admirable statement of the law upon this subject, which seems 
to bave been copied from a note to the sixth édition of that work, 
and which reads in this way: 

"And as the human mlnd under the, pressure of calamity Is easily seduced, 
and liable, in the alarm of danger, to acknowledge indiscrlminately a false- 
hood or a truth, as différent agitations may prevall, a confession, whether 
made upon an officiai examlnation or in discourse with private persons, which 
Is obtained from a défendant either by the flattery of hope, or by the impres- 
sions of fear, however slightly the émotions may be implanted, is not ad- 
missible évidence; for the law will not sufCer a prlsoner to be made the 
deluded Instrument of his own conviction." 
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The iîfth amendment to the Constitution of the United States pro- 
vides that "no person shall be compelled in any criminal case to be a 
witness against himself," and a confession compelled by an inspecter 
or by a private citizen is as obnoxious to this prohibition as one com- 
pelled by a magistrate or by a court. The learned, exhaustive, and 
authoritative déclaration of the rule upon this subject and of the appro- 
priate practice in its application, which is found in the opinion of the 
Suprême Court delivered bv Mr. Justice White, in Bram v. U. S., 168 
U. S. 532, 18 Sup. Ct. 183, 42 L. Ed. 568, renders any further discussion 
of the law of this case futile. A few excerpts from that opinion mav be 
instructive. At page 542 of 168 U. S., page 187 of 18 Sup. Ct.'(42 
L. Ed. 568), the court says: 

"The légal principle by wbieh the admissibillty of the confession of an ac- 
cusée! person is to be deterrainod is expressed in the text-books. In 3 Rus- 
sell on Crimes (6th Ed.) 478, it is stated as follows: 'But a confession, in 
order to be admissible, miist be free and voluntary; that is, must not be 
extrncted by auy sort of threats or violence, nor obtalned by any direct or 
impiied promises, liowever slight, nor by the exertion of any improper In- 
fluence. * * * A confession can never be received in évidence where the 
prisoner has been influenced by any threat or promise; for the law cannot 
measure the force of the influence used, or décide upon Its effect upon the 
mind of the prisoner, and therefore excludeg the déclaration if any degree of 
influence has been exerted.' And this summary of the law !s in harmony 
with the doctrine as expressed by other writers, although the form in which 
thev couch its statement may be diiïerent. 1 Green. Bv. (IBth Ed.) § 219 ; 
Wharton, Crim. Ev. (9th Ed.) § 631 ; 2 Taylor, Bv. (9th Ed.) § 872 ; 1 Bishop's 
New Crim. Proc. § 1217, par. 4." 

At pages 557 and 558 of 168 U. S., pages 193, 193, of 18 Sup. Ct. 
(42 L. Ed. 568), the opinion reads in this way: 

"In this court the gênerai rule that the confession must be free and vol- 
untary. that is, not produced by inducements engendering eitber hope or fear, 
is settled by the authorities referred to at the outset. * * * In this 
court also it has been settled that the mère fact that the confession is made 
to a police officer, while the aecused was under arrest in or out of the prison, or 
was drawn out by his questions, does not necessarlly render the confession 
involuntary, but, as one of the cireumstances, such imprisonment or inter- 
rogation may be taken into account In determining whether or not the state- 
ments of the prisoner were voluntary. Hopt v. Utah, 110 U. S. 574, 4 Surj. Ct. 
202, 28 L. Ed. 262; Sparf v. U. S., 156 U. S. 51, 55, 15 Sup. Ct. 273, 39 L. Ed. 
343. And this last rule thus by this court established is also the doctrine 
upheld by the state décisions." 

At page 549 of 168 U. S., page 189 of 18 Sup. Ct. (43 L. Ed. 568), 
the court said: 

"The rule is not that, in order to render a statement admissible, the proof 
must be adéquate to establish that the particular communications contained in 
a statement were voluntarily made, but it must be sufiicient to establish that 
the making of the statement was voluntary ; that is to say, that from the causes 
which the law treats as legally sufiicient to engender In the mind of the ae- 
cused hope or fear in respect to the crime charged, the aecused was not in- 
voluntarily impelled to make a statement, when but for the Improper influ- 
ences he would bave remained silent." 

At page 555 of 168 U. S., page 192 of 18 Sup. Ct. (43 L. Ed. 568), 
the court reviews the then latest décision in England, rendered by 
the Court for Crown Cases Reserved, in Reg. v. Thompson (1893) 2 
Q. B. 12, and calls attention to the facts that the English court there 
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adopted "the ruling of Baron Parke in Reg. v. Warringham, 2 Den. 
C. C. iilln, to the effect that it was the duty of the prosecutor to 
satisfy the trial judge that the confession had net been obtained by 
improper means, and that, where it was impossible to collect from 
the proof whether such was the case or not, the confession ought not to 
be received," and that the English court then decided that, "on the 
broad, plain ground that it was not proved satisfactorily that the 
confession was free and voluntary," it ought not to hâve been re- 
ceived. 

At page 565 of 168 U. S., page 195 of 18 Sup. Ct. (43 L. Ed. 568), 
the Suprême Court states its conclusion in thèse words : 

"In the case before us we flnd that an Influence was exerted, and as any 
doubt as to whether the confession was voluntary must be determined In 
favor of the accused, we cannot escape the conclusion that errer was com- 
mitted by the trial court in admitting the confession under the clrcumstances 
disclpsed by the record." 

The confessions in the case before this court were made to an in- 
spector while the défendants were prisoners under his control. He 
stated to one of them that he had an absolutely good case against him, 
and to both that the thing for them to do was to plead guilty and 
to throw themselves on the mercy of the court, and the matter would 
probably be overlooked in the state court. Tried by the décision of 
the Suprême Court in Bram's Case, either of thèse statements was 
"legally sufficient to engender in the mind of the accused hope or 
fear in respect of the crime charged," and each of them rendered the 
subséquent confession involuntary and inadmissible in évidence. 

The judgment below must therefore be reversed, and the case must 
be remanded to the District Court with instructions to grant a new 
trial. It is so ordered. 



CLAGETT V. DULUTH TP. 

(Circuit Court of Appeals, Eighth Circuit February 19, 1906.)- 

No. 2,246. 

1. Municipal Coepobations — Action on Bonds — Défenses. 

An injunctlon restraining a municipal corporation or township from 
paying certain bonds Issued by It, granted In a suit by a taxpayer, in It- 
self, constitutes no défense to an action on such bonds by a holder, wbo 
was not a party to such suit. 

2. Statutes— Revision ob Compilation— Gen. St. Minn. 1878. 

Gen. St 1878 of Minnesota, the préparation and publication of which 
were authorized by the Législature, but wlthout expense to the state, and 
which was made compétent évidence of the laws of the state by a subsé- 
quent act, Is merely a private compilation, and not a législative revision, 
and when the verity of any part thereof is questioned the court looks to 
the original enactments. 

3. TOWNS POWEB TO ISStTE BONDS MINNESOTA STATUTES. 

Under Act Minn. March 7, 1867 (Laws 1867, p. 58, c. 31), entitied 
"An act to authorize the supervlsors of the several organized townshlps 
Of this state and those that may be hereafter organized to issue bonds or 
orders for the purpose of building bridges In their respective towns," and 
Const Minn., art 4, § 27, which provides that "no law shall embrace 
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more than one subjeet, which shall be expressed In îts tltle," the power 
of supervisors in issuing bonds Is limited by the title of the act to the 
single purpose of building bridges, although such limitation is not ex- 
pressed in the body of the act which conféra the power to issue bonds 
generally when authorized by two-thirds of the légal voters présent and 
voting at an élection called for the purpose; and bonds purporting to be 
îssued thereunder and reciting that tbey were issued "for the purpose of 
constnicting and improving roads and bridges of said towiî as authorized 
by more than a two-thirds vote of ail the votes cast at a spécial town- 
ship meeting called for that purpose," show their invalidlty on tbeir face 
and the récital imparts notice thereof to ail purchasers. 
t. Same — Ctjbativb Act — Exceptions. 

Laws Mlnn. 1903, p. 387, c. 267, confirma the validlty of ail bonds pre- 
viously issued by any township for the purpose of constructing or re- 
pairlng roads or bridges under authority of a prlor act authorizing the 
issuanee of bonds for buildiug bridges only, with a provlso that It shall 
not apply to any pefldlng suit or to any bonds, "where the legality of the 
same * • • bas been questioned in any action or proceeding in any 
court." Held, that bonds which were involved in a pending suit by a 
taxpayer against the township to restrain their payment on the ground 
of their lllegality, were within the provlso, and not legalized by the act. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action instituted by Clagett, plaintiff In error, to recover on 
three bonds, each for $1,000 issued by the township of Duluth, défendant in 
error. The bonds recited on their face that tbey were issued "for the purpose 
of constructing and improving roads and bridges of said town." The town 
•defended the action on the ground that It had no authority to issue bonds 
for the purpose specified, and that by reason of such want of authority it 
had been enjoined by a decree of the district court of St. Louis county. 
Minn., in a suit instituted by a taxpayer against it, from paying the same. 
The trial court sustaiued the défense, and the case is brought hère for revlew. 

Horace S. Oakley (S. T. Harris and Charles B. Wood, on the brief), 
l'or plaintiff in error. 
H. A. Dancer (C. O. Baldwin, on the brief), for défendant in erroi. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, dehvered 
the opinion of the court. 

The injunctive order in the taxpayer's suit in itself constitutes no dé- 
fense to this action. Clagett was not a party to that suit and is not 
affected by its resuit. City of Mankato v. Barber Asphalt Paving 
Co., 142 Fed. 329. 

Did the town hâve authority to issue the bonds? Plaintiiï claims 
it did by virtue of section 114 of chapter 10 of the General Statutes of 
1878 (Gen. St. 1894, § 1031), which provides: 

"That the Board of Supervisors of the organized townships of this state, or 
those that may hereafter be organized, be and the same are hereby authorized 
and fully empowered to issue the bonds or orders of their respective towns, 
with coupons attached, in such amounts and at such periods as they may 
be directed by two-thirds of ail the légal voters présent and voting at any 
legally called meeting held for that purpose." 

This language taken by itself would seem to confer power to issue 
bonds for any reasonable purpose, subject only to the requitement of 
a favorable vote of two-thirds of the voters présent, and voting at a 
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meeting called for the purpose of authorizing them. But does this 
section conclusively express the law of Minnesota on the subject? 
It is contended that the General Statutes of 1878 is not a revision of 
the laws, but only a private compilation, and that référence to the 
original législation disçloses that the town exceeded its power in issu- 
ing the bonds in question. The intention of the Législature, as dis- 
closed by législation touching the General Statutes of 1878, must there- 
fore be ascertained. 

The act of February 20, 1878 (Laws Minn. 1878,_ p. 118, c. 67), 
after referring to the public acts then in force including the Revised 
Statutes of 1866, enacts in section 2 that: 

"Sald statutes shall be compi'.ed and published by a commission consisting of 
George B. Toung and such others as he may associate with him, under the 
supervision and direction of the Governor, wlthin on^e year from the passage 
of this aet." 

And in section 3 that: 

"AU expansés of the préparation and publication of said Statutes sball 
be borne by the party publishing them and the State shall not be liable In 
any way for any of the expenses of this work." 

The work appears to hâve been donc and submitted to the Législa- 
ture in 1879. By the act of March 8, 1879 (Laws Minn. 1879, p. 
71, c. 67) the Législature, in section 1, declared that the édition so 
submitted "shall be compétent évidence of the several acts and reso- 
lutions therein contained in ail courts of this state without further 
proof of authentication," and in section 3 enacted that said compila- 
tion shall be known and cited as "General Statutes, 1878." No 
other législation is found from which it can be concluded that Young's 
édition was ever adopted or recognized by the state as a revision of its 
laws. The provision for a private commission to compile and publish 
the statutes at the expense of the publisher; the législative désigna- 
tion of the work as a "compilation" ; the absence of any express enact- 
ment or other distinct récognition of the compilation as conclusive évi- 
dence of the laws of the state, such as is generally found in légis- 
lation relating to revisions, seem to deny to thèse statutes the force 
and effect of a législative revision of the laws. This conclusion is in 
harmony with the treatment of this compilation by the Suprême Court 
of Minnesota. The language employed in the act of March 8, 1879, 
supra, is not essentially différent from that employed in the act of 
February 27, 1895 (Laws Minn. 1895, p. 733, c. 310), giving force 
and effect to the compilation of the General Laws of Minnesota, by 
Harry B. Wenzel, known as the "General Statutes of 1894." His 
compilation was made "compétent évidence of the several acts and 
resolutions therein contained" quite the same as Young's compilation 
was. 

If either of thèse compilations constituted revisions of laws of the 
state, then (except in cases of doubt or ambiguity) no resort could 
be had to original statutes to modify them. They would constitute 
final and conclusive expressions of the law. U. S. v. Bowen, 100 U. 
S. 508, 513, 25 L. Ed. 631; Cambria Iron Company v. Ashburn, 118 
U. S. 54, 57, 6 Sup. Ct. 929, 30 L. Ed. 60. But the Suprême Court 
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of Minnesota has in many cases, quite inconsistent wîth plaîntiff's 
theory, ignored the compilations of 1878 and 1894, and examined 
original enactments to ascertain, among other things, whether the 
title of the original act was broad enough to embrace the subject of 
t!ie enactments. State ex rel. Keith v. Chapel, 63 Minn. 535, 65 N. 
W. 940 ; Palmer v. Bank of Zumbrota, 72 Minn. 266, 75 N. W. 380 ; 
Hamilton v. Minneapolis Desk Manf'g Co., 78 Minn. 3, 80 N. W. 
693. 79 Am. St. Rep. 350; Lien v. Board of County Commissioners, 
80 Minn. 58, 83 N. W. 1094; Loper v. State, 82 Minn. 71, 84 N. W. 
650. In thèse and other cases which we hâve examined, it obviously 
did not occur to that court to treat the compilations in question as 
revisions. They were recognized as compétent or prima facie évi- 
dence of what the law was, but when their verity was questioned, the 
court recurred to the original enactments for the truth. 

In .State v. Smith, 35 Minn. 257, 28 N. W. 241, that court, in 
speaking of the "General Statutes of 1878" says: 

"Tbese words refer to Young's compilation of statutes made in that year, 
Avliich was never adopted or enacted as a law, or revision of the laws, al- 
tlioiiKli it was * • * mnde compétent évidence of the several aets and 
résolutions therein contained in ail courts of this state." 

In Hall V. Leland, 64 Minn. 71, 66 N. W. 203, that court, in holding 
that "an act to amend" * * * ^ stated section and chapter of 
the "General Statutes of 1878" was sufficiently spécifie within the 
constitutional requirement that the subject of the act should be ex- 
pressed in the title, put its conclusion on the ground of public policy 
and convenience, suggested by the fact that the people as well as the 
Législature had come generally to look upon those statutes as original 
enactments and that référence to them would afïord practically the 
same definite information concerning the subject of législation as 
would be the case if they had been original enactments. Moreover, 
it does not escape observation that in this case the court refers 
to the "General Statutes of 1878" as a "mère compilation." The statutes 
of 1878 not constituting a légal revision of the laws but only prima facie 
évidence of them we are not concluded by the language employed 
in them. Their verity being challenged, we may and should resort 
to the original législation for accuracy. 

The act of Marché, 1867 (Laws Minn. 1867, p. 58, c. 31), 
supposed to be transcribed in section 114 of chapter 10 of the Gen- 
eral Statutes of 1878 (Gen. St. 1894, § 1031), has the following title 
which does not appear in the compilation: 

"An act to authorize the Supervisors of the several organized townships 
of this State and those that may be hereafter organized, to issue bonds or 
orders for the piu-pose of building bridges in their respective towns." 

Section 1 authorizes, in the language already quoted from section 
114, the board of supervisors to issue bonds of the town. No limita- 
tion of the purposes for which the bonds may issue is found in the 
first or any other section of this act. 

Section 2 (page 59) provides as follows: 

"No bonds or orders issued under authority of this act shall be so Isstied 
* * * or the proceeds thereof be used or appropriated for any purpose 
whatever other than that specifled in tbis act." 
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Hère îs found an assumption that the act in some of îts provisions 
had specified the purposes for which bonds might be issued. 

Section 27, art. 4, of the Minnesota Constitution ordains that 
"No law shall embrace more than one subject, which shall be expressed 
in its title." Because of this constitutional inhibition the title of an 
act necessarily limits and restricts the opération of the enacting 
clause and may be resorted to for aid in the interprétation of the 
statute. Black on Interprétation of Laws, 175 ; Cooley's Constitutional 
Limitations, *149; State ex rel. Stuart v. Kinsella, 14 Minn. 524 (Gil. 
395) ; Hamilton v. Minneapolis Desk Manf'g Co., 78 Minn. 3, 80 N. 
W. 693, 79 Am. St. Rep. 350. Considering, therefore, the act of 
March 7, 1867, in the light of its title, \ve find adéquate scope for the 
opération of section 2. The title spécifies the purpose, namely, 
"building bridges." Nothing more. 

The conclusion' is irrésistible that a fair and reasonable interpréta- 
tion of the act of March 7 limited towns to the issue of bonds only 
for the purpose of building bridges. This act was amended by the 
act of March 3, 1868 (Laws Minn. 1868, p. 87, c. 50), but thisamend- 
ment does not aid the plaintiff. It provides in substance, that the 
notice for the town meeting to authorize the issue of bonds shall 
particularly specify the object for which the meeting is called. It is 
recited in the body of the bonds sued on that they were issued "for 
the purpose of constructing and improving roads and bridges of said 
town, as authorized by more than a two-thirds vote of ail the votes cast 
at a spécial township meeting called for that purpose." This recitation 
discloses that the bonds were issued for the unauthorized purpose of 
constructing and improving roads and improving bridges as well as 
for the sole purpose for which the town was authorized by law to 
issue them, of "building bridges." It also discloses that there is sub- 
stantial merit in the défense of thèse bonds. The légal voters of the 
town, who alone were empowered to authorize their issue had no op- 
portunity to vote on the proposition, whether the town should incur 
the indebtedness and issue its bonds for the sole purpose permitted by 
law. The town meeting was called to consider the proposition of issu- 
ing bonds for the fourfold combined purpose just stated, and on this 
proposition the vote appears to hâve been taken. 

The mère fact that the bonds were voted for and issued for one 
lawful purpose out of the four purposes specified in the call and re- 
cited on the face of the bonds, does not justify the issue of the bonds 
for the combined purposes mentioned. Elvria Gas & Water Co. v. 
City of Elyria, 57 Ohio St. 374, 49 N. E. 335. They were issued 
without a légal vote of the township, and for purposes unauthorized 
by law and are void. There is no question in this case concerning 
the rights of innocent purchasers. The plaintifï does not stand in that 
attitude. He purchased the bonds with the nuUifying recitation on 
their face, and was bound to take notice thereof. 

The Législature of Minnesota, in 1903, passed a confirmatory act. 
Laws 1903, p. 387, c. 267. 

Section 1 provided that: 
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"Ail bonds which, prlor to the passage of this act, bave been Issued and 
sold by any organized town or townsbip in tbis state for tbe purpose of con- 
structing, altering, or repairing roads In said town, or for the purpose of eon- 
structing, altering, or repairing roads and bridges in said town * * * 
under autboritj' of tbe act of March 7, 1867, as ameuded by the act of Marcb 3, 
1868, are hereby declared to be in ail things couflmied * » * and are 
bereby declared to be valid and binding obligations against the town or towns 
issuing tbe same." 

Under this act plaintiff claims that his bonds are validated and be- 
come légal obligations of the défendant. There is a proviso to this 
act in the following words: 

"Provided further, that this act shall not apply to any suit or action now 
pending relative to the legality of any bonds so issued or to any bonds where 
the legality of the same, either as to principal or interest, bas been questioned 
in any action or proceeding in any court." 

The taxpayer's suit appears to hâve been instituted against the 
town in 1899. It unequivocally challenged the validity of the bonds 
in suit, both as to principal and interest, and resulted, on April 2, 
1903, in a final decree adjudging the bonds void and restraining the 
défendant town and its officers from paying the same. We entertain 
no doubt that this suit "questioned" the legality of the bonds within 
the meaning of the mentioned proviso. Argument is made by plain- 
tiiï's counsel that the validity of the bonds must hâve been "ques- 
tioned" in some action or proceeding to which the bondholders were 
parties in order to bring the bonds involved in it within the terms 
of the proviso. We fail to appreciate the force of this argument. 
The words employed must be given their natural meaning, and no 
interpolation should be made unless necessary to express the légis- 
lative intent. The proviso clearly and explicitly excepts from the op- 
ération of the act, any bonds which hâve been "questioned in any action 
or proceeding in any court." It does not prescribe in what manner 
or how efïectually they should be questioned. 

The taxpayer's suit seems to hâve been pending at the time the cura- 
tive act was under considération. It doubtless was in the législative 
mind and one of the actions or proceedings contemplated by the proviso. 

Finding no error in the record of the trial court, its judgment is 
afïirmed. 



OPHIR CONSOL. MINES CO. et al. v. BRYNTESON. 
(Circuit Court of Appeals, Seventh Circuit. February 6, 1906.) 

No. 1,191. 

CONTBACTS CONSIDEEATION COMPEOMISE OF DiSPUTED OBLIGATION. 

Certiflcates of stock in défendant corporation were delivered by its 
agent to plaintiff pursuant to an ofCer to sell him the stock at a stated 
price. He did not pay for the stock, but agreed to vislt the office of 
the Company. When he did so he returned the stock and refused to com- 
plète tbe purchase, on tbe ground that the current price at which it 
was being sold was less tban that stated to him. Thereupon after fur- 
ther negotiations, a written contract for the sale and purchase of the 
stock was entered into for a smaller price, and by which the corpora- 
tion and its président agreed to take the stock back and refund the money 
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pald therefor with Interest at a oertaln tlme, If plalntiff was not then 
satisfied to retain the same. Seld, that sucb eontract was not wlthout 
considération, because of the prlor transaction whlch was not treated 
by either party as having created a binding eontract, and was not in any 
event recognized as snch by plalntifE. 

2. COBPOEATIONS — VaLIDITY OF CoNTBACT — CONTEACT TOB SaLE OB EeTUEN OF 

Stock. 

Sucli eontract was one of conditional sale only, or what is Isnown as a 
"sale or return" eontract, by which no absolute title passed, and was not 
ultra vires the corporation, as In violation of Mill's Ann. St. Colo. § 485, 
which prohlbits the purchase by corporations of their own stock, except 
vvhen forf eited for nonpayment of assessments ; nor did it Involve any use 
of corporate funds which could be detrlmental to stockholders. 

3. Same— Inteeest— Vaudity of Ageeement to Pay. 

The agreement to pay interest for the use of the money pald for the 
stock, so long as the purchaser's option continued, was valld. 

4. CoNTBACT— Joint Contractoes— Considération. 

A joint eontract by a corporation and its président, individually, to 
refund the money paid to the corporation on a conditional purchase of its 
stock, in case the purchaser exercised his option to return the same, is 
based upon a sufBcient considération, and is valld as to both makers. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The défendant in error, John Brynteson, was the plaintlfE below (herein- 
after referred to as plaintiff), in an action against the Ophir Consolidated 
Mines Company and J. O. Buckley, plaintiffs In error (herelhafter referred 
to as défendants), to recover the purchase priée of stock in the défendant 
corporation and interest thereon, pursuant tp express eontract of "sale or 
return." Upon the trial before a Jury, verdict was entered against the de- 
fendants, by direction of the court, and thia writ of error Is prosecuted 
from the judgment thereupon. The bill of exceptions préserves ail the évidence 
received, and the substantial facts are undisputed. The capital stock of the 
défendant corporation was .$3,000,000, In shares of $1, of which 1,700,000 
shares were held in the treasury for sale to ralse funds for Improvements. 
For 50,000 of thèse treasury shares the plalntiff paid $15,000, under the fol- 
lowlng eontract : 

"Whereas John Brynteson of Campbell, California, has pald Flfteen Thou- 
sand (15,000) Dollars for Flfty Thousand shares of the stock of the Ophir 
Consolidated Mines Company, as evidenced by certifleates number 1090, 1091, 
1092, 1093, 1094, 1095, 1096, 1097, 1098, and 1099, Issued to him April 2d, 
1902; therefore, be It understood, that the undersigned hereby blnd them- 
selves to return to sald John Brynteson sald Fifteen Thousand (15,000) Dol- 
lars, with interest on the same at the rate of six per cent per annum, 
eighteen months after the date hereof, if said John Brynteson be not satisfied 
with aforesaid Investment. 

"Dated Milwaukee, Wisconsin, this 7th day of April, A. D. 1902. 

"The Ophir Consolidated Mines Company, 

"By J. O. Buckley, Président 
"Countersigned : Thomas F. Somers, Secretary. 

" J. O. and W. S. Buckley." 

Wlthln the time stipulàted In this agreement the plalntiff gave notice that 
he was not satisfied with the investment, tëndered rettirn of the stock, and 
demanded that the purchase money, with interest, be returned to him Oc- 
tober 7, 1903. It is stated in the brief for the plaintiffs in error that W. S. 
Buckley, one of the slgners of the eontract, "died shortly after the action 
was commenced and was not served with process." 

With thèse facts conceded, the contentions are that the agreement Is In- 
valid for want of considération and other causes, and the only additional 
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tacts involved in tliis, review relate either to tlie défense of want of coni^id- 
eration or the attitude of the parties respectively ; and in so far as tliey 
bear upon one or the otlier contention, such facts are stated in the opinion. 

Adolph Huebschmann, for plaintiffs in error. 
W. J. Turner, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. The meaning of the agreement in suit 
is unquestionable. It distinctly provides that the purchaser may, within 
the stipulated period, return the stock, and thus avoid the sale, and 
recover the purchase money with interest, if "net satisfied witli afore- 
said investment." So the verdict was riglitly directed in favor of the 
plaintifï below, if that agreement was binding upon the défendants. 
The assignments of error rest upon thèse propositions : ( 1 ) That 
the contract; for return of the stock is void for want of considération ; 
(2) that it is ultra vires the corporation; (3) that it is malum in se, 
as in fraud of other stockholders and creditors of the corporation; 
(4) that the provision to pay interest on the purchase money is void; 
and (5) that in terms the agreement is a joint obligation, and "no 
recovery can be had against the défendant J. O. Buckley." Further 
assignments are based upon the rejection of testimony, but the tes- 
timony tendered was obviously immaterial under the view stated below 
of the issues involved. 

1. The alleged want of considération for the agreement is predicated 
upon the fact of a pre-existing transaction between the parties for 
unconditional sale of the stock at 33 cents per share. It appears that 
one Henrickson, who was interested in the corporation défendant, 
met the plaintifï on the way to Ishpeming, Mich., discussed with him 
the value of the mine and the opportunity for an investment. The 
plaintiff was acquainted with mining investments, but not with the 
mine in question, and entertained a proposai to take a block of shares 
at the value named, 32 cents. Upon their arrivai at Ishpeming, Hen- 
rickson communicated with the président of the corporation, by télé- 
phone, to hâve 50,000 shares of the stock forwarded for sale to the 
plaintifif at such rate. The shares were mailed to Henrickson accord- 
ingly, on April 2, 1902, for delivery upon the proposed sale, and a 
letter was sent to the plaintiff stating that they were so forwarded for 
purchase by him at 33 cents per share. Henrickson handed the stock to 
the plaintiff, with the understanding upon his part that the price was to 
be paid at Milwaukee within a few days. What was said by the plain- 
tiff by way of acceptance is not definitely stated ; nor is it deemed mate- 
rial, in view of the subséquent transaction, whether présent acceptance 
of the terms offered was intended or understood by him. When the 
plaintiff arrived at the office of the corporation in Milwaukee, on 
April 7, 1902, the witnesses concur in their testimony that he "handed 
the stock to the président, stating that he was informed of récent sales 
at much lower price than the offer to him, and that he would not pur- 
chase at the price named. After considérable negotiation the plaintiff 
was persuaded to take the stock at $15,000, upon the conditions stated 
in the agreement, and the bargain was consummated accordingly 
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The witness Buckley (tlie président and défendant) thus testifies: "I 
readily saw or thought that I could not get 33 cents, so I offered to 
make it even $15,000, 30 cents a share, and offered to him this con- 
tract that we would pay back the money" at such time as he named. 

The contention is that the bargain was closed at Ishpeming for 
32 cents per share, with payment absolutely due at that rate on arrivai 
at Milwaukee, so that payment of $15,000 as tlie purchase money, on 
April 7th, furnished no considération for the new contract of that date. 
The gênerai rule which is invoked to that end is thus stated in Fire 
Insurance Association v. Wickham, 141 U. S. 564, 577, 13 Sup. Ct. 
84, 87, 35 L. Ed. 860: 

"The rule is well established tliat, wbere the facts show elearly a cer- 
tain sum to be due from one person to another, a release of the entire sum 
upon payment of part is witliotit considération, and the créditer may still 
sue and recover the residue. If there be a bona fide dispute as to the amount 
due, such dispute may be the subject of a compromise and payment of a 
certain sum as a satisfaction of the entire claim, but where a larger sum is 
admitted to be due, or the circumstances of the case show there was no good 
reason to doubt tliat it was due, the release of the whole upon payment of 
part will not be considered as a compromise, but will be treated as without 
considération and void." 

Also, the exemplification of this rule, in Palmer v. Yager, 20 Wis. 
91, 98, holding that the right of parties to abolish a contract and sub- 
stitute another in its place, is subject to the requirement of a new con- 
sidération for the substituted contract — some "distinct benefit accruing 
to the creditor" party — or that the substitution be made "upon the 
compromise of a doubtful or disputed claim." 

Without considering the question whether the rule and authorities 
referred to are applicable to thèse bargainings for stock, upon either 
theory of the testimony, we are elearly of opinion that the contention 
is untenable, for at least two reasons: First, because the proof estab- 
lishes, as we believe, only the single purchase of April 7th ; and, second, 
on the assumption that a prima facie prior obligation to purchase the 
stock at 33 cents per share, appeared from the Ishpeming transaction, 
the ultimate compromise of "a bona fide dispute" (Fire Insurance As- 
sociation V. Wickham, supra), exempts the case from the opération of 
the rule cited. That there was no meeting of the minds of the parties 
in an unconditional purchase at Ishpeming is undoubted, in the light 
of the attitude of both principals at the meeting in Milwaukee. The 
fact that the plaintiff received the stock at Ishpeming, when it arrived 
pursuant to negotiations, which is the main reliance for the alleged 
prior contract, was not treated by either party as an acceptance of the 
Ishpeming offer; nor can it be inferred from the conduct or expres- 
sions of either party that a bargain had been closed, or that either the 
plaintiff or the représentative of the corporation so understood the 
prior transaction. In the absence of évidence of such understanding 
by both parties to the negotiation at Ishpeming, no purchase can br. 
implied from the testimony, and the parties were free to conclude a 
bargain without référence to that transaction. Aside from this view, 
however, the considération was sufficient for new terms of sale by way 
of compromise. Not only was the fact of acceptance of the Ishpeming 
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offer disputable, to say the least, but the refusai of the plaintiff to 
purchase the stock, when he arrived at Milwaukee, was expressly 
placed upon the ground, in effect, that the previous représentations 
as to the selling price were not true. Thus the éléments of a bona 
fide dispute of obligation to take the stock, under any assumed obliga- 
tion in the mind of the parties, were there presented. Their force was 
either conceded or plainly recognized in offering the new terms, and 
tlie final arrangement thereupon is not open to objection arising out of 
the alleged pre-existing contract. 

3. The corporation défendant is incorporated under the laws of Colo- 
rado, and it is contended that the contract violâtes section 4-85, Mills' 
Ann. St. Colo., which prohibits the use by corporations of any of 
their funds "for the purchase of stock in their own company or cor- 
poration, except such as may be forfeited for the nonpayment of as- 
sessnients thereon." This agreement is in no sensé within the mean- 
ing or object of the provision referred to. The stock was held in the 
treasury of the company to raise funds for improvements, upon such 
terms of sale as were adopted by the président. The right to so hold 
and own the stock remains in the corporation until an absolute sale 
is made. No such sale arose under the agreement in suit. It was 
of the well-recognized class, known as a contract of "sale or return," 
as defined in Sturm v. Boker, 150 U. S. 313, 338, 14 Sup. Ct. 99, 104, 
37 L. Ed. 1093, where the title passes for the time being, but subject 
to the option of the purchaser to rescind and return the property within 
the time stipulated. With the exercise of the option the contract of 
sale terminâtes and the right and title of the corporation is restored 
to its original status. No sale has been accomplished, and no pur- 
chase or repurchase arises upon the part of the corporation through 
this return of its unsold stock. As held in the récent Minnesota case 
of Vent V. Duluth Coffee & Spice Co., 67 N. W. 70, such transaction 
is not ultra vires, within the rule applicable to purchase of stock. In 
the case of Tolman v. New Mexico, etc., Mining Co., 4 Dak. 4, 32 N. 
W. 505, cited contra, the contract under considération appears to hâve 
been one of actual repurchase of stock by the corporation, and the 
ruling is deemed inapplicable to the présent controversy. 

3. The contention that the contract was fraudulent as to other 
stockholders and creditors requires no discussion, under the foregoing 
view that no sale of stock was effected, so that the agreement to repay 
the investment for purchase money, if the stock was not purchased, 
called for no diversion of corporate funds — plainly distinguishable 
from the cases cited of release of subscribing stockholders. 

i. The agreement provides for repayment of the purchase money, 
with interest, upon return of the stock, and objection is raised to the 
promise of interest as invalid. No distinct ground for the objection is 
stated, and we are impressed with no view which supports it. The 
promise implies an understanding that the corporation was to hâve 
the use of the money, pending the continuance of the option, instead 
of retaining it on deposit, and for such use it was surely compétent 
for the parties to agrée upon the payment of interest. 

5. The objection to the recovery against the défendant Buckley, 
145 F.— 53 
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on the grouijd that a joint obligation is created by the terms of the 
contract, is without force, under thè foregoing view that the contract 
is not ultra vires the corporation. The contract is joint only in re- 
spect of the promise to return or repay the $15,000 and interest, and the 
considération moving between the corporation défendant and the prom- 
isee is sufficient to support the joint obligation when the indebtedness 
accrues. 

The several assignments of error are overruled, and the judgment 
of the Circuit Court is affirmed. 



mniANAPOLIS TRACTION & TERMINAL CO. v. LAWSON. 
(Circuit Court of Appeals, Seventh Circuit. February 6, 1906.) 

No. 1,217. 

1. CaEBIERS — LlABILITY TOB INJUBY OF FREE PaSSENGEB. 

A passenger on an electric car, although carried free, ts still a pas- 
senger, and the carrier owes him tlie duty of exercising such skill as is 
consistent with tlie situation and the service undertalsen and the great- 
est possible care for hls safety, and any négligence by which the pas- 
senger is Injured is actionable. 

[Ed. Note. — For cases In point, see vol. 9, Cent. Dig. Carriers, §§ 
974, 97S.] 

2. Same — Action fob Injuby to Passengeb — Instkuctions. 

Défendant, an electric street railroad company, offered the free use of 
three of its cars to take members of a women's convention for a ride 
about the clty. The ofEer was aecepted, the plaintiff's ward became one 
of the passengers, and was Injured in a Collision. The cars were oper- 
atéd by the regular employés ôf défendant. Held, that In an action to 
recover for the Injury an instruction that défendant was liable for want 
of ordinary care, and that the burden of proof to show négligence rested 
on the plaintiff, was at least suiÈciently favorable to défendant 

8, AppBAii— Review — Habmmss Bbrob— •Pleadinq — Vaeiance. 

Under Burns' Ann. St. Ind. 1901, § 394, which provides that no va- 
riànce between the complaint and évidence shall be deemed materlal un- 
less défendant was actually misled to his préjudice, and which also 
requlres the défendant to call attention to the fact, and authorizes the 
court to order the pleadlngs amended to conform to the proof, where no 
objection on the ground of a variance was made during a trial, the 
action of a court in construing the complaint in Its charge as covering 
the case made by the proof, even if such construction was erroneous, did 
not constitute error prejudicial to the défendant, since the court had 
power to order the complaint amended. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Action at law to recover damages for personal Injury to the ward, Ada 
M. Lawson. 

Xt appears that on May 14, 1903, the order of Royal Neighbors, an auxiliary 
to the Modem Woodmen, and composed of women, was holding a national 
convention in the city of Indianapolis, the ward of the défendant in error 
being in attendance. Some time prlor to the convention a commlttee of the 
Society solicited a donation from the plaintifiC in error. The commlttee was 
informed that the company could not make a donation, but would arrange 
for three of its street cars to be placed at the disposai of the commlttee for 
the entertainment of their guests by trolley ride. The committee tbereupon 
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caused an invitation to be issued to the assembled delegates, and a large num- 
ber of the delegates avalled themselves of the invitation, and boarded the 
cars for the purpose of an excursion through the principal parts of the 
City. During the progress of the ride a collision occurred between two of 
the cars in which Mrs. Lawson was injured. It further appears that the 
three cars were in charge of the regular conduetors and motormen employed 
by the company, and the jury found that the company, and not the delegates 
being carried on the cars, was in control of thèse conduetors and motor- 
men. Défendant in error recovered a verdict for $8,000, upon which judg- 
ment was entered June 17, 1905, and to review such judgment this writ of 
error is brought. 

At the begiuuing of the argument défendant in error by pétition sug- 
gested the death of his ward, Mrs. Lawson, after judgment and writ of error, 
and that he had been duly appointed administrator of her estate; and asked 
to be substituted in his capacity as such administrator for himself in his 
capacity as guardian. His motion was grunted by the court 

Wm. H. Latta, for plaintiff in error. 
Percy D. Godfrey, for défendant in error. 

Before GROSSCUP and KOHLSAAT, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge (after stating the facts as above). 
The court submitted to the jury the question whether the company 
or the excursionists were in control of the cars which collided, by 
whom they were run and operated, and who had control of the con- 
duetors and motormen. The jury was aîso instructed as a matter of 
law that the company, having donc something it was not obliged to do 
as a common carrier of passengers, and having made a particular ar- 
rangement, as to the carriage, thereby came into the relation of a 
private carrier to Mrs. Lawson as a passenger, if the jury should find 
that the company was in control of the cars and conduetors and motor- 
men; that the company was required to use that degree of care that 
men of ordinary prudence use under like circumstances, and was liable 
for a failure therein ; and that the burden of proof, on ail the issues, was 
upon défendant in error, and not upon the company. The question of 
proximate cause was also fuUy submitted. 

A large number of errors were assigned, two of which were 
pressed on the argument, to the efïect that as the company was not 
a common carrier as to Mrs. Lawson, but only a private carrier, and 
as the service was gratuitously undertaken, it was liable only for gross 
négligence. Also that the complaint having counted on the relation 
of common carrier and passenger, défendant in error could not recover, 
on the theory that the company was a private carrier, liable only for 
ordinary neglect, instead of a common carrier, chargeable with the 
highest degree of care; and that there was a fatal variance between 
pleading and proof. It is insisted on the part of the company that 
the parties never came into any légal relation. It is said a donation 
was requested, and a street car ride ofïered and accepted; a pure 
gratuity, without considération of any kind. This, it is said, removes 
the case from that large class into which considérations of public 
policy enter, since by their conduct the parties hâve voluntarily sep- 
arated themselves from the great class of carriers and passengers for 
hire, and no considérations of public policy in any way afifect the con- 
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tract made, or the légal effect of the acts of the parties; that în ail 
private affairs no one is bound beyond voluntary obligations ex- 
pressed or implied by the contrâct; and the only thing the company 
agreed to do was to deliver the cars to the delegates, and surrender to 
them their control. Having done this it fully complied with every 
obligation assumed by it, and beyond this it cannot be held. 

The position taken by counsel for plaintiff in error is seriously im- 
paired by the finding of the jury that the company actuaUy did run 
and operate the cars, through its servants, and that the delegates did 
not control those servants, nor manage the cars. Such position is 
further opposed by the considération that even in a private, gratuitous 
mandate, or bailment of services, the bailor is obliged to use such 
skill as he possesses, and which is consistent with the situation, the 
service undertaken, and his profession, business, habits, and posi- 
tion; and that a failure to bestow this degree of care will constitute 
actionable négligence. Shiells v. Blackburne, 1 H. Bl. 158 ; Conner 
V. Winton, 8 Ind. 315, 65 Am. Dec. 761 ; Wilson v. Brett, 11 M. & 
W. 113; Mariner v. Smith, 5 Heisk (Tenn.) 208; Preston v. Prather, 
137 U. S. 609, 11 Sup. Ct. 162, 34 L. Ed. 788 ; Gray v. Merriam, 148 
m. 179,35 N. E.. 813, 33 L. R. A. 773, 39 Am. St. Rep. 172. And 
finjilly, it is also well settled that a passenger carried free is still a 
passenger, as fully as if he pays fare. Railroad Co. v. Derby, 14 
How. 468, 14 L. Ed. 502 ; Steamboat v. King, 16 How. 469, 14 L. Ed. 
1019; Keep v. Railway Co. (C. C.) 9 Fed. 625. The basis of this 
rule is, that where a carrier, common or otherwise, undertakes to 
carry persons by an irrésistible and highly dangerous agency public 
policy and safety require that it should be held to the greatest possible 
care and diligence. Whether the considération for the transporta- 
tion be pecuniary or otherwise, the personal safety of passengers 
should not be left to the sport of chance or the négligence of careless 
agents. Any négligence in such cases may well deserve the epithet 
of "gross." Mr. Justice Grier, in Railroad Company v. Derby, supra. 
In thèse three respects the case dififers, and difïers radically, from the 
one stated by counsel for the company. 

What was the understanding between the parties, in view of the 
verdict? It was agreed or understood that the company would give 
the delegates a free street car ride. This implied that it would 
furnish safe and suitable track, cars and appliances, the necessary 
power, and to apply that power skilled employés, who should be under 
the control of the company. Ail the excursionists did, or could do, 
was to direct when to go and where to go; the very important how 
to go was necessarily left to the motormen and conductors. Ail 
the skill and expérience were with the company, ail the inexpérience 
with the excursionists. Is it possible that it could be considered law- 
ful or proper for a carrier to be permitted to turn over the control of 
irrésistible power on a public track, in crowded thoroughfares, to a 
Company of women, and be responsible only for the reckless or gross- 
ly négligent use of such power by its own skilled servants? It is 
impossible to consider the case apart from considérations of public 
policy. The company was charged with the custody and care of 
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human Hves in a service voluntarily assumed, and it is of no import- 
ance whether it was in the technical relation of common carrier or 
not. Keep v. Railway Co. (C. C.) 9 Fed. 625, and note by Mr. 
Thompson. The trial court held, as matter of law, that the company 
was not a common carrier as to Mrs. Lawson, was liable only for a 
want of ordinary care, and that the burden of proof to show négli- 
gence was on the défendant in error, plaintifï below. That this was a 
position sufificiently libéral to the railway company already appears, 
and is aiso justified by the following considérations. 

A public, common carrier of passengers is distinguished from private 
carriers by the franchises conferred upon it, and the obligations, re- 
strictions, and liabilities with which it is charged, ail flowing from 
considérations of public policy. It must carry ail alike, and for a 
reasonable compensation, furnish reasonable accommodations, must 
continuously operate its line, and submit to reasonable régulation. It 
has the franchise of taking tolls, and, if a street railway corporation, 
the franchise of laying tracks in the streets, of stringing wires and 
setting pôles, and the right of way over ail private means of trans- 
portation. Owing thèse pubHc duties, possessing thèse public fran- 
chises, and having the burden of caring for innumerable human lives, 
it is justly held to the highest degree of care and skill. Hollister v. 
Nowlen, 19 Wend. (N. Y.) 234, 32 Am. Dec. 455 : Simmons v. Ore- 
gon R. Co-, 41 Or. 1.51, 69 Pac. 440, 1022 ; Kennedy v. N. Y. C. R. 
Co., 125 N. Y. 422, 26 N. E. 62G ; Steamboat v. King, 16 How. 474, 14 
L. Ed. 1019 ; Indianapolis v. Horst, 93 U. S. 296, 23 h. Ed. 898. This 
burden the company was bearing, and thèse public franchises it was 
employing, in carrying thèse delegates on this free ride. A passenger 
is one who undertakes, with the carrier's consent, to travel in the 
carriage of the latter, otherwise than in its service. Higley v. Gil- 
mer, 3 Mont. 90, 35 Am. Rep. 450. It is the existence of a contract 
of carriage, express or implied, which distinguishes a passenger from 
an employé, a licensee, an invited person attending on a passenger, and 
<-) trespasser. 5 Encyc. of Law, 484, 485. Persons on trains who are 
présent as friends or attendants of travelers are not passengers, and 
as to them the carrier owes only the duty of ordinary care. 5 Encyc. 
of Law, 518 ; Fetter on Carriers, § 237. 

In view of thèse characteristics of common carrier and passenger, 
what was the relation of the parties? The carrier, engaged in the 
public service, deriving most if not ail of its rights and privilèges 
from the state or municipality, and charged with many duties im- 
posed by public policy, gratuitously turns over the use of its facilities, 
its track, cars, power and servants, to a company of women, who un- 
hesitatingly place themselves in its charge, relying on its skill and ex- 
périence as a public carrier of passengers. Charged with the care 
of thèse precious lives, how can it be heard to urge that it lays down 
ail the responsibilities incident to its important public position, and 
becomes like a private person doing a favor? Especially when its 
public and responsible position was the sole inducement to the so- 
called "private arrangement." At the very least the company was 
responsible for ordinary diligence, and liable for any want of ordinary 
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care. The charge was sufficiently libéral to it ; and we find no error in 
this respect. 

It is further insisted by plaintiff in error that as the complaint 
charges the company with liabihty as a common carrier of passengers, 
and neghgence in that relation causing injury to Mrs. Lawson as a 
passenger, there was a fatal variance between pleading and proof. 
The trial court held that the relation was that of private carrier 
and passenger; that the company was not charged with the liability 
of common carrier, but for a want of ordinary care only; and that 
the burden of proof was on the défendant in error on ail the issues of 
the case. This is assigned as error, on the ground that under the 
pleadings the company could be held liable only upon the theory of 
a violation of its duty as a common carrier, and not as a private car- 
rier ; that the company was only called on to défend as to the theory 
alleged in the complaint; that while a common carrier is required to 
use the highest degree of diligence a private carrier gratuitously is a 
mère mandatary, liable only for gross négligence; and that ail the 
évidence offered was admissible because, if it had been supported by 
other évidence showing that the company was actually operating the 
cars, and had agreed in its public capacity to carry Mrs, Lawson, this 
would hâve tended to support the case made by the complaint. 

From what has been already said, it is apparent that no mistake 
was made in pleading. In any event défendant was not injured nor 
misled. We adopt the opinion of the trial court on the motion for 
a new trial, as follows : The complaint stated a cause of action. The 
proofs established a cause of action. The défendant, claiming that 
there was a variance between the case stated in the complaint and 
that established by the évidence, presented instructions which would 
take the case from the jury. Section 394 of the Indiana Code (Bums' 
Ann. St. 1901) provides that no variance between the complaint and 
the évidence shall be deemed material unless the défendant is actually 
misled to his préjudice in maintaining his défense. The same section 
requires the défendant to call the court's attention to such fact, "and 
thereupon the court may order the pleadings to be amended on such 
terms as may be just." A similar provision of the Wisconsin Code was 
considered by the Court of Appeals of this Circuit in Walsh v. Mc- 
Colclough, 56 Fed. 778, 6 C. C. A. 114. See, also, the Trémolo Patent, 
23 Wall., on page 527, 23 L. Ed. 97, and Graffam v. Burgess, 117 
U. S., on page 194, 6 Sup. Ct. 686, 39 L. Ed. 839. The better con- 
sidered Indiana cases are to the same efifect. Louisville, etc., R. R. 
Co. V. Hollerbach, 105 Ind. 137, 5 N. E. 28, and Reddick v. Keesling, 
129 Ind. 138, 28 N. E. 316. 

Section 399 of the Indiana Code authorizes the court, at any time, in 
its discrétion, to direct any material allégation to be inserted, struck 
out, or modified, to conform the pleadings to the facts proved, when 
the amendments do not substantially change the claim. So, even if it 
were conceded to be error for the court to construe the complaint as 
wàs done in the court's instructions, the error would be harmless, be- 
cause such action of the court would amount to no more than if the 
court had directed the complaint to be amended to conform to the 
proofs. 
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This was the second trial of the case. The défendant failed to ob- 
ject to the plaintiff's évidence on the ground that the case being esr 
tablished by the proofs was at variance with the case pleaded, made 
no motion at the conclusion of the plaintiff's évidence, and at no time 
made any claim of surprise or préjudice, or that it was misled to its in- 
jury in maintaining its défense. The gênerai nature of the plaintiff's 
claim was that his ward, at a named time and place, while lawfuUy on 
one of the defendant's cars, was injured through the négligence of the 
defendant's servants. There can be no question but that the présent 
judgment is a complète bar to any further action on account of that 
in jury. 

The judgment of the Circuit Court is affirmed. 



SEMET-SOLWAT CO. v. WILCOX, 
(Circuit Court of Appeals, ïhird Circuit. February 14, 1906.) 

No. 54. 

1. Teiai — Province of Jury. 

Where a case fairly dépends upon the .effect or weight of the testi- 
mony, it Is one l'or the considération and détermination of the jury. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§332- 
343.] 

2. Masteb and Servant — Weongful Dischaege^Question for Jury. 

To carry the question of the discharge of a plaintiffi from his em- 
ployment by défendant to the jury, it Is not neeessary that plaintifC 
produce évidence of an express and formai discharge, but is sufficient If 
he proves facts from which an intent to discharge him may reasonably 
be inferred. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, § 57.] 

3. Same — Action for Breach op Contract — Damages Recoveeable. 

An employé VkTongfully discharged may, at his élection, treat the con- 
tract of employment as absolutely and finally broken and recover the 
stipulated compensation for its fulï term, less what he might hâve earned 
and may earn in the future during sueh term. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 50-53.] 

4. Evidence — Opinion Evidence — Physical Condition of 'Pebson. 

In an action for breach of a contract of employment by the wrongfui 
discharge of plaintifC, his own testimony that at the time of his dis- 
charge bis health was such that he was able to perform the services re- 
quired by his contract is compétent; the vyeight to be given his opinion 
being a matter for the jury in connection with the other évidence. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

S. H. Holding and W. S. Dalzell, for plaintifï in error. 

Thomas Patterson and George E. Shaw, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. In this opinion the parties will be desig- 
nated in conformity with their respective positions in the court below. 
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where the défendant in error was plaintiflf and the plaintiff in error 
was défendant. By â contract in writing, dated May 13, 1903, the 
défendant employed the plaintiflf for the term of five years; and in 
the statement of his cause of action the latter alleged that: 

"On or about the Ist day of November, 1904, the défendant, without cause 
or reason, or prevlous notice to the plaintiff, advised the plaintJJC that it re- 
fused to recognize any obligation under said contract, and terminated the 
said employment and refused to pay the : plaintiff the salary due him to 
that time under the terms of said agreement" 

The défendant denied that it had discharged the plaintiflf, and insisted 
that, even if it had done so, his discharge would hâve been justifîed 
by the fact, as alleged, that the plaintiff's condition of ill health had 
become such as to incapacitate him for performance of the work he 
had been employed to do. Upon the issues thus presented considér- 
able évidence was adduced, and at the close of the trial the learned 
judge was requested to instruct the jury that its verdict must be for 
the détendant. This he refused to do, and the matter to be fiirst de- 
cided is whether that refusai was erroneous. 

It is not necessary that we should pass upon the weight of the 
évidence, for the question is not what efifect we would attribute to 
it, but whether the conclusion that was reached by the jury could 
hâve been reasonably founded upon it. The settled rule is: 

"Where a case falrly dépends upon "the efCect or weight of the testimony, 
It is one for the considération and détermination of the jury, under proper 
instructions as to the prlnciples of law Involved; and it should never be 
withdrawn from them, unless the testimony be of such a concluslve eharaeter 
as to compel the court, in the exercise of a sound judieial discrétion, to set 
aslde a verdict returned in opposition to it." Phœnix Ins. Co. v. Doster, 
lOG U. S. 32, 1 Sup. et. 18, 27 L. Ed. 65. 

Tested by this rule, the refusai of the binding instruction asked 
for by the défendant was clearly right. Upon neither of the contro- 
verted questions we hâve mentioned was the testimony of such con- 
cluslve eharaeter as to require that the verdict which was rendered 
for the plaintiflf should be set aside. As to both of them, the cause 
fairly depended upon the efifect or weight of évidence, and it could 
not hâve been withdrawn from the jury without encroachment upon 
its appropriate and exclusive province. Bank v. Hunt, 78 U. S. 394, 
20 L. Ed. 190. If the jury erred, the remedy was by the motion for 
a new trial which was made and overruled in the court below, and 
much of the argument which has been submitted hère, however appo- 
site it might be on such a motion, is not pertinent on writ of error. 
Schuchardt v. Allens, 68 U. S. 371, 17 L. Ed. 642. 

To take the case to the jury on the question of discharge, it was 
not necessary for the plaintiff to prove that the corporation défend- 
ant had expressly and formally terminated his employment. Facts 
from which an intent to do so could reasonably be inferred were 
adequately shown, and whether or not the existence of such intent 
should be actually deduced from them was for détermination by the 
jury. Wardlaw v. City of New York, 137 N. Y. 194, 33 N. E. 140 ; 
Railroad Co. v. Flarvey, 15 Ky. Law Rep. 809. The instructions 
which were given upon this subject hâve, in part, been assigned for 
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error; but, when fully read, they appear to hâve been quite as favoi- 
able to the défendant as they properly could hâve been. They were 
as follows: 

"It will be your duty, In considering hls [the plaintiff s] slde of the case, 
to ascertain, in the flrst place, whether he was discharged. The contention 
ot the Company ia that wliile he oame to see Mr. Handy, and while he tallîed 
to Mr. King, aud while tliey refiised to pay hini the salary for the month of 
October, the matter was before the executive coinmittee and had not been 
deteruiiued; that he was not discharged, but that Mr. Wilcox mistalsenly 
and erroneously considered himself di>charged when he was not in point of 
fact discharged, and that thereafter lie accepted that as a discharge wrong- 
ïully, the défendant says; and that he failed to report for duty later, but 
voluntarily left Syracuse and perforuied no duty under that contraet. I^Iow, 
gentlemen, it will be for you to say whether Mr. Wilcox was discharged in 
the fall. * * * If you find that the plaintiff was not discharged in Oc- 
tober, and I may say to you as a point of law that the employer to discharge 
one must make a plain, unequivocal, and certain statement of the fact that 
he does discharge a man before the law will consider it a discharge, if Mr. 
Wilcox was not discharged, if he was mistaken in référence to the fact that 
he was discharged. If the company only held this matter in abeyance for 
future considération, and did not then discharge him, and Mr. Wilcox niis- 
takenly took that for a discharge which was not a discharge — tlien we may 
say to you that he is not entitled to recover by reason of his having left hls 
connection with the company and performed no services thereafter. In other 
words, he took it upon himself to discharge himself without there being any 
discharge from the company, and under those circumstances ail he would 
be entitled to recover would be the thousand dollars for October, with inter- 
est upon that amount." 

In treating of the défense of justification, the évidence was not in 
any respect erroneously referred to in the charge, and the instruc- 
tions which were given concerning it were too manifestly correct to 
require vindication. The learned judge said: 

"If you find that he [the plaintiff] was discharged in the fall, it then be- 
comes your further duty to inquire whether the défendant in this case was 
justified in discharging him at that time. And hère comes in a serious 
question of fact for you to détermine. We hâve said to you that under this 
contraet Mr. Wilcox was bound to render personal service to tliat company. 
Ton hâve the contraet, but it was substantially to the efCect that Mr. Wilcox 
should furnish services of the same nature that he had been performing be- 
fore this contraet was entered into. Now, if Mr. Wilcox was not able, was 
not in a physica! or mental condition to perform those services, which he 
had agreed to perform under the contraet, then this company was justified in 
terminating the contraet and discharging him from its employ. And hère 
comes in the serious question of fact for you to détermine. Mr. Wilcox al- 
lèges that he was able to perform those services. The company says that 
he was not. Mr. Wilcox says that although he was suffering to a certain 
estent, that his arm was in such condition that he could not raise it up high, 
and that he was somewhat weaker from the effects of his illness, that he 
was substantially in the condition and with ability to perform this contraet. 
The other people say that he had the appearance of a paralytic at that time; 
that he was not able to raise his hand ; that he had a hait in his walk ; that 
his mouth was drawn and the saliva was driveling from it. If that be the 
case, gentlenien, was he in a fit condition to perform the high character of serv- 
ices that were called for by this contraet? That Is the question for you 
to détermine under the facts of this case. If he was In a condition to go on 
and perform thèse services, this company had no right to discharge him, if 
th?y did discharge him. On the other hand, if misfortune had come to him 
and he was not in a condition to peri'orni those services which he had agreed 
to perform, then this company, unlortunate as it may be in its results, had 
the right to terminate the contraet, and discharge him from its employ." 
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Respecting- the measure of damages, the jury was told, in sub- 
stance, that, even if the plaintifif had been unjustifiabiy discharged, 
it was incumbent upon him to seek remunerative employment else- 
whei-e; and that, if thé jury shoiild find the fact of discharge and that 
it was not justified, it should, in assessing the sum to be awarded the 
plaintiff, make allowance to the défendant for what the plaintifif might 
hâve earned had he sought employment in the past, and for what he 
might still earn by seeking and obtaining employment in the future. 
It seems to be conceded, as we think it must be, that this instruction 
was correct in so far as it related to the period preceding the com- 
mencement of the suit; but it is contended that because it was not 
possible to détermine with accuracy what the plaintifif might, by the 
exercise of due diligence, thereafter earn, he should not hâve been 
allowed any damages that accrued after the action was brought. This 
contention cannot be sustained. It was repelled by the Suprême Court 
in the case of Pierce v. Tennessee Goal & R. R. Co. (173 U. S. 1, 19 
Sup. Ct. 335, 43 L. Ed. 591), in which, as was said in Roehm v. 
Horst (17'8 U. S. 15, 20 Sup. Ct, 780, 44 L. Ed. 953), "it was held that 
on discharge from a contract of employment the party discharged 
might elect to treat the contract as absolutely and finally broken, and 
in an action to recover the full value of the contract to him at the time 
of the breach, including pay that he would hâve received in the future 
as well as in the past, deducting any sum that he might hâve earned 
or that he might thereafter earn." 

Ail the spécifications hâve been dealt with, except those which aver 
that in several instances the court erred in admitting testimony to 
which the défendant objected. But the only point which has been 
pressed in support of any of thèse averments, and the only one which 
we regard as at ail serious, is whether the plaintifif should bave been 
allowed to testify that at the time of his alleged discharge he was able 
to perform the duties of his employment. This testimony, it will be 
observed, was not as to the nature of his disease, or any other matter 
about which, in the absence of spécial learning or expérience, he might 
not hâve been qualified to speak. It was as to his ability, notwith- 
standing the state of his health, to do the work he had been employed 
to do, and upon that subject no one could hâve been better informed 
than himself . It would be difficult to supply a satisfactory criterion 
for distinguishing in ail cases matters of fact fi^om matters of inad- 
missible opinion, and we need not attempt to do so. But it may be 
confidently afiSrmed that a witness may always testify to any relevant 
fact which he has perceived by any of his sensés, and that his im- 
pressions respecting facts so perceived are not in every case to be ex- 
cluded as being merely opinions. "It is the constant practice to re- 
ceive in évidence any witness' belief of the identity of a person, or 
that the handwriting in question is or is not the handwriting of a 
particular individual, provided he has any knowledge of the person 
or handwriting" ; and, "in an action for breach of promise to marry, 
a person accustomed to observe the mutual deportment of the parties 
may give in évidence his opinion upon the question whether they 
were attaçhed." 1 Gr. Ev. § 440. So, too, any one who saw and 
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observed the person in question upon the occasion referred to may 
testify that in his judgment that person was intoxicated. People v. 
Eastwood, 14 N. Y. 562. The plaintiff's statement of his capability 
to discharge the duties he had assumed may, in a sensé, be taken to 
import nothing more than that such was his impression or belief on 
the subject; but his impression, if impression it should be called, was 
at least based upon facts which he personally knew, and therefore it 
was itself a fact which the jurors were entitled to consider, though 
they might deem it to be of but little weight. Blake v. People, 73 
N. Y. 586. That the character of the plaintiff's sickness, and ail mat- 
ters pertaining to it, in which a point of médical science was involved, 
were subjects upon which persons conversant with that science were 
alone qualified to express an opinion, is undoubtedly true. But much 
dépends upon the nature of the question upon which an opinion 
is asked, and even if the question in this instance should be regarded 
as calling for the expression of an opinion merely, it would not fol- 
low that the court erred in allowing it. "There are some matters of 
which every man, with ordinary opportunities of observation, is able 
to form a reliable opinion" (Ardesco Oil Co. v. Gilson, 63 Pa. 151) ; 
and the ability of the plaintiff to do the particular work which he 
had engaged to do was certainly a matter of which he had more than 
ordinary knowledge, and upon which he was especially compétent to 
form a correct judgment. That question was not one that could be 
determined only upon scientific theory, or by abstract reasoning, and 
the opinion of the plaintiff respecting it, being founded upon facts 
within his own knowledge and expérience, was no less reliable than 
it would hâve been had he appeared to be an "expert" in the toc re- 
strictive s'ense in which that term bas been sometimes, but not always, 
used. D. & C. Steam Towboat Co v. Starrs, 69 Pa. 41. 

We hâve reached the conclusion that the évidence which has been 
under considération was rightly received; but may add that, even 
if we entertained a doybt upon the subject, the judgment of this court 
would be certainly influenced, and might be determined, by the rule 
that "whether the witness be a compétent expert, and whether the 
contention be such as calls for expert testiraony, * * * jg largelj 
in the discrétion of the trial judge." Ryder v. Jacobs, 182 Pa. 630, 38 
Atl. 471; Stevenson v. Coal Ce, 203 Pa. 330, 52 Atl. 201. 

The judgment of the Circuit Court is afïirmed. 
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STEPHBNS V. BSSEX COUNTY PARK COMMISSION, 
(Circuit Court of Appeals, Third Circuit. February 27, 1906.). 

No. 59. 

1. Damages — Breach of Contract — Provision fob Liqutdated Damages. 

A provision of a building contract, autliorizing tiie owner to deduct 
from any sums due the contractor a stipulated sum as liquidated dam- 
ages, and not as a penalty, for each day's delay in the completion of 
tlie work beyond a date fixed, is valid, and conclusively furnislies tlie 
nieasure of the owner's damages on account of such delay. 

2. CoNTEACTS — Modification — Extension of Time. 

A provision of a building contract, for the payment by the contractor 
of a certain sum as liquidated damages for each day the completion of 
the work was delayed beyond the time fixed, was not waived by tlie 
failure of the owner to answer a letter written by the contractor ex- 
plaining a cause of delay v?hich v?ould prevent him from completing 
the work withiu the time agreed, where he did not ask any extension 
or modification of the contract 

3. Same. 

Where a building contract provided for the issuance by the architcct 
of certiflcates for the work done as it progressed, and for payments to 
the contractor thereon, and also authorized the owner to "deduct and 
retain, out of the moneys which may be due or become due," to the con- 
tractor, liquidated damages for each day's delay in the completion of the 
work, except where work was suspended by direction of the architect, 
the issuance of certificates by the architect for work done after the 
time fixed for Its completion did not involve an admission that the delay 
was by his direction or consent; nor did the payment by the owner, 
after such time, of orders given to subcontractors, In Itself, constitute 
a walver of the provision for damages. 

Aeheson, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Nevy Jersey. 

Henry H. Bowman, for plaintiflf in error. 
Àlonzo Church, for défendant in error. 

Before ACHESON, DAEEAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The plaintiff in error broùght an action 
at law against the défendant in error, to recover a , sum of money 
which the plaintiiï averred w^as owing to him by the défendant, under 
two contracts in writing between them, dated, respectively, March 2, 
1899, and July 10, 1899. By the first of thèse contracts, the plaintiiï 
agreed to construct two subways ; and, by the second, to construct 
three shehers and one public lavatory building, in Branch Brook 
Park, Newark, N. J. For work and materials which he alleged he 
had furnished in pursuance and performance of thèse agreements, the 
plaintiiï claimed that there was due him on subways account a balance 
of $4,345, with interest; and, on shelters and lavatory building ac- 
count, a balance of $758.66, with interest — together amounting to the 
principal sum of $5,103.66. In and by the contract of March 2, 1899, 
the plaintiiï agreed that he would fuUy complète the work to which it 
related on or before the expiration of three calendar months from the 
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date thereof, not including, however, Fuch time as the prosecution of 
tlie whole work might be suspended by direction of the défendant; 
and, following the statement of this agreement, the contract contained 
a clause in thèse words : 

"Liquidated Damages. And the said contractor hereby further agrées that 
the said party of the first part shall be and is hereby authorîzed to deduct 
and retain ont of the moneys which may be due or become due to the said 
contractor under this agreement, as liquidated damages and not as a pen- 
alty, for the noncompletion of the work aforesaid within the time hereto- 
fore stipulated tor its completion, the sum of twenty-flve dollars ($25) for 
each and every day after the expiration of said stipulated time — Sundays 
and holidays and such days as the prosecution of the whole work may be 
suspended by the direction of said architect excepted." 

It was admitted that the work was not completed until 159 days, ex- 
clusive of Sundays and holidays, after the expiration of three calendar 
months from the date of the contract, and the learned trial judge, 
being of opinion that the sum of $35 per day, which the défendant 
was authorized to retain for noncompletion of the work at the time 
stipulated, should be regarded as liquidated damages, and not as a 
penalty, instructed the jury that, as the plaintiff's claim was for $4,- 
345, and as $25 per day for 159 days would amount to $3,975, the 
plaintiff was entitled to recover under the first contract only the différ- 
ence between $4,345 and $3,975, to wit, $370, with interest. 

This décision of the court below was required by that of the Su- 
prême Court in Sun Printing & Publishing Ass'n v. Moore, 183 U. 
S. 643, 23 Sup. Ct. 340, 46 L. Ed. 366, in which it was argued by 
counsel that, even where a stipulated sum is stated to be liquidated 
damages, yet, if the amount is disproportioned to the loss, it should be 
regarded as a penalty ; but the court said : 

"The asserted doctrine is wrong in principle, was unknown to the common 
law, does not prevail in the courts of England at the présent time, and it Is 
not sanctioned by the décisions of this court." 

This statement will be found at page 60 of the report, and the con- 
sidération of the subject which thereafter follows leaves no room for 
doubt that the intention was to décide "that, whether a particular stip- 
ulation to pay a sum of money is to be treated as a penalty, or as an 
agreed ascertainment of damages, is to be determined by the con- 
tract, fairly construed; it being the duty of the court always, where 
the damages are uncertain and hâve been liquidated by an agreement, 
to enforce the contract." We are therefore of opinion that, inasmuch 
as the légal effect of the contract now in question was perfectly plain 
upon its face, the court was right in excluding the testimony which 
was "offered for the purpose of showing that there was no real dam- 
age, but, if any, only nominal damage," and in finally enforcing the 
plaintiff's stipulation in accordance with its terms. Brooks v. City 
of Wichita, 114 Fed. 397, 52 C. C. A. 309; Wood v. Niagara Falls 
Paper Co., 131 Fed. 818, 58 C. C. A. 256. 

The contract of July 10, 1899, included an agreement by the plain- 
tiff to complète the items of work to which it related, at or before the 
expiration of the time which, as to each of them, was therein stated; 
and the court properly instructed the jury that it was for it to deter- 
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mine to what extent the completion of any of the work had been de- 
layed beyond the time limited by that agreement, and to apply to its 
finding upon that subject the stipulation respecting liquidated dam- 
ages which the contract contained. That stipulation was not in ail 
respects identical with the similar one in the contract of March 2, 
1899 ; but, as the case is presented to this court, no question is in- 
volved which calls for the considération of any différence between 
them. The only point to be decided with respect to the later contract 
is precisely the same as that which has been already decided with res- 
pect to the earlier one, and therefore, no further discussion of it is 
necessary. 

Ail the spécifications of error hâve now been disposed of, except 
those that go to the refusai of the learned judge to charge in ac- 
cordance with three requests of the plaintiff for instructions, as fol- 
lows : 

"(1) That the Jury may consider whether or not the work under the 
contract for subways Nos. 1 and 2 was suspended with the consent and ap- 
proval of the architects pending the arrivai of the granité from the Shea 
Pink Granité Company. That, if the jury find that the work was suspended 
with the consent and approval of the architect during the delay oceasioned 
by the failure of the Shea Plnk Granité Company to deliver the granité for 
the subways, the verdict should be for the plalntifC for the full amount of 
the balance clalmed under that contract. 

"(2) That it is for the Jury to consider and décide whether the varions 
delays that exlsted under both contracts were or were not with the consent 
and approval of the architects, and. If so, they may flnd that they were due 
to a direction by the architect and the park commission that the work should 
be suspended during such periods of delay. 

"(3) That they (the jury) might consider the payment of $1,775 on the 
orders dated May 23, 1901, by the park commission, as évidence of a waiver 
by the commission for any delay on the part of the plaintiff, if It exlsted." 

1. The first of thèse requests assumes that the architect's consent to 
a suspension of work, under the first contract, would alone suffice to 
justify such suspension, and it must be conceded that this assumption 
is not whoUy groundless, for that contract did, in its clause respect- 
ing liquidated damages, except from the days of delay for which 
damages were to be computed "Sundays and holidays, and such days 
as the prosecution of the whole work may be suspended by the direc- 
tion of said architect." This excepting provision, if alone considered, 
would seem to imply that the architect might suspend the whole work, 
at his discrétion. But at the outset of the contract, where the functions 
of the architects are particularly enumerated, no authority to suspend 
the work is given them, and the clause which immediately précèdes 
the one respecting liquidating damages is, in part, as follows: 

"The prosecution of the work shall be suspended at such times and for 
such periods as the said commission may from tlme to timç détermine. The 
sald contractor hereby further agrées that he will commence the aforesaid 
work on such day and at such point or points as the said architects may 
designate, and fully complète the asme, In accordance with this agreement, 
on or before the expiration of three calendar months from the date hereof ; 
not Ineluding, however, such time as the prosecution of the whole work may 
be suspended by direction of the said commission." 
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From thèse several portions of the contract, when considered to- 
gether, it may well be doubted whether even a spécifie direction by 
the architect, if not authorized by the commission itself, would justify 
a suspension of the work; but, as there was no évidence that would 
hâve supported a finding of consent by the architect, either with or 
without the sanction of the commission, the question of construction 
to which we hâve alluded need not be resolved. 

It has not been asserted that the architect had in express terms con- 
sented to a suspension of the work upon the subways, and the conten- 
tion that there was évidence from which it might hâve been found 
that he had implicitly done so cannot be sustained. No such finding 
could hâve been reasonably based upon the évidence relied upon in 
the plaintifï's brief, or from any which, upon fuU examination, we 
hâve found in the record. The letters to which our attention has been 
especially invoked were not written to or by the architect, but to or by 
the commission, and therefore, if for no other reason, they were not 
pertinent to the question whether or not the work was suspended 
"wîth the consent and approval of the architect," and to that 
précise question the first request of the plaintiflf is confined. But there 
was nothing in thèse letters from which a consent to suspension, either 
by the architect or by the commission, could hâve been legitimately in- 
ferred. In the letter written by the plaintifï several weeks prior to 
the expiration of the time allotted for the completion of the subways, 
he said that he was having difïiculty in obtaining the granité, but he 
did not ask for leave to suspend the work, and none was granted. The 
reply which the commission did make to it was to the effect that it de- 
sired the work to be done as soon as possible, and surely this cannot 
be supposed to import an agreement on its part to any postponement 
of completion beyond the time which the contract prescribed. In his 
letter of March 23, 1899, the plaintifï explained that there had been 
delay on the part of the Shea Pink Granité Company in supplying him 
with the stone for the subways, and stated that his object in writing 
was "to show just how the matter stands, and give reasons for the 
delay there will be in carrying out the work over the original time 
granted me in which to Complète it" ; but. again, he did not ask to be 
relieved from his agreement, or even invite a reply to his letter; and 
the law, in our opinion, did not entitle him, in the absence of any reply 
to it, to assume that the défendant intended to release him from his 
obligation to hâve the subways finished before the expiration of three 
calendar months from the date of the contract. "Where a written 
agreement exists, and one of the parties sets up an arrangement of a 
différent nature, alleging conduct on the other side amounting to a 
substitution of this arrangement for the written agreement, he must 
clearly show, not merely his own understanding, but that the other 
party had the same understanding." Bennecke v. Insurance Com- 
pany, 105 U. S. 359, 26 L. Ed. 990. If the letter of the plaintifï had 
expressed any doubt of the binding force of his agreement, or had 
made any proposai for its modification, there might be some reason 
why the défendant should hâve responded, and why a failure to res- 
pond might be some sniall évidence of a waut of good faith. But as 
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the plaintiff did not even propose any change in tlie contract, it is 
difficult to understand how any altération of it could hâve been ef- 
fected by the mère silence. of the défendant. Wheeler v. New Bruns- 
wick R. R. Co., 115 U. S. 36, 5 Sup. Ct. 1061, 1160, 29 L. Ed. 341 ; 
Royal Ins. Co. v. Beatty, 119 Pa. 6, 13 Atl. 607, 4 Am. St. Rep. 622. 

The acts of the architect which it is claimed tended to show that the 
work upon the subways was suspended with his consent, pending the 
arrivai of the stone from the Shea Pink Granité Company, may be 
briefly summarized. He visited the quarry of that company; he re- 
ported to the commission that the stone could be obtained from it, 
and the time within which he thought it could be obtained; he urged 
the plaintifï, as he had repeatedly done before, "to bring pressure on 
the Shea people and hurry that stone business, and suggested to him 
that, if they could not do it, he make other arrangements for getting 
stone"; and he then and afterwards made suggestions to the plaintiff 
about getting the Shea granité, and "in the line, generaUy, of urging 
him to hurry the work." We fail to see, in the whole or any part^of 
this conduct of the architect, anything to indicate that he consented'to 
the suspension in question. It plainly shows that he was solicitons 
that the delay which had occurred should not be prolonged ; but this is 
ail it shows, and we think it impossible to infer from it the existence of 
a mutuai understanding that the plaintiff's agreement as to the time 
of completion was canceled or released. Bennecke v. Insurance Co.,. 
supra. 

Mr. Brainerd, the architect, when under examination as a witness. 
said that, upon his visit to the quarry, he supposed the stone could be 
taken out "within the time required," and it has been argued that be- 
cause this visit was made shortly after the contract time for com- 
pletion had expired, it might be presumed that some extension of 
time had been assented to. But the record discloses that the witness 
was testifying under the erroneous impression that the time allowed by 
the contract itself extended eight days longer than it actually did, 
and it plainly appears that to that time, and to no other, he intended to- 
re fer. 

About six months after the date fixed by the contract for the com- 
pletion of the subways, Carrere and Hastings, architects, gave the 
plaintiff a certificate for $3,600, and afterwards gave him a final cer- 
tificate for $745; and it has been further and finally contended that 
the giving of thèse certificates was evidential that the architects had 
agreed to a suspension of the subways work. Both of them purport 
to refer to a contract "dated March 3, 1899," but we will assume that 
they were really given under the contract of March 2, 1899, and in 
pursuance of the provision it contained for the issuance of such cer- 
tificates, and for payments in accordance therewith. But this pro- 
vision was not intended to annul the preceding clause by which the 
défendant was "authorized to deduct and retain, out of the moneys 
which may be due or become due to the said contracter," the liquid- 
ated damages stipulated for. The amount due was to be certified by 
the architects, and the sum so certified, if not subject to déduction, was 
to be paid; but the certification of the sum from which the liquidated 
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damages might be deducted certainly did not involve an admission that 
a consent had been given by which the right to deduct them was ex- 
tinguished. 

2. In se far as the second of the plaintiff's points refers to the con- 
tract of March i, 1899, it has been sufficiently considered in connec- 
tion with his first point. There was some conflict of testimony as to 
whether the plaintiff, or the défendant, was responsible for the delay 
in the performance of the work under the contract of July 10, 1899, 
and that matter the learned judge referred to the jury, with direction 
to make no déduction from the plaintiff's claim on account of any 
delays which it might find were caused by the architects or représenta- 
tives of the park commission. No exception to this part of the charge 
was taken, and the court would not hâve been justified in submitting 
to the jury the further question "whether the various delays that ex- 
isted" under the second contract "were not witli the consent and ap- 
proval of the architects"; for there was absolutel)- no évidence upon 
which a finding that they had consented to any delay which was not 
caus^ 1 by them, could hâve been reasonably based. 

3. The payment of the $1,775 on the three orders dated May 2-3, 
1901, was not "évidence of a waiver by the commission for any delay 
on the part of the plaintiff." Each of thèse orders was drawn in 
favor of a subcontractor, and the payments were made to the respec- 
tive payées, and not to the plaintiff. Thèse subcontractors had done 
the work for which they were paid, and were not in any way respon- 
sible for the delays in question; and it is obvious that the défendant 
might well hâve deemed it expédient to satisfy their claims, without in- 
tending to forego its right to deduct and retain from the balance the 
liquidated damages to which, under the contract, it was entitled. It 
may be conceded that a waiver of performance of the plaintiff's 
agreement as to the time of completion of the work could hâve 
been inferred from circumstances indicative of an intention to waive 
it. But neither the issuance of the architect's certificates nor the pay- 
ments to the subcontractors was a fact from which the existence of 
such intention was deducible. Of the certificates, enough has been 
already said, and that the payments referred to would not, in and of 
themselves, warrant an inference of waiver, is, in our opinion, un- 
questionable. Moulton v. McOwen, 103 Mass. 597. There was no 
agreement by the défendant that they should hâve that effect (Mc- 
Combs v. McKennan [Pa.] 2 Watts & S. 219, 37 Am. Dec. 505) ; 
and it is not contended that the conduct or position of the plaintiff was 
in any way influenced or prejudiced by them, and, "in any point of 
view, it is difficult to understand how a légal liability can arise ont 
of the mère silence of the party sougbt to be affected, unless he was 
snbject to a duty of speech, which was neglected to the harm of the 
other party." Royal Ins. Co. v. Beatty, 119 Pa. 9, 12 Atl. 607, 4 Am. 
St. Rep. 622. 

The judgment of the Circuit Court is affirmed. 

ACHESON, Circuit Judge, dissents. 
14-3 F.— 54 
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HEWS V. EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES, 
(Circuit Court of Appeals, Third Circuit February 6, 190&) 

No. 52. 

1. Insurance— Evidence— Heaesay— Admissions of Insured. 

Where a poliey payable to insured's wlfe was alleged to hâve been 
procured by fraudulent misstatements witti référence to bis .heaith and 
habits, Insured's previous admissions concerning bis diseased condition 
and habits of intempérance vcere not objectionable as hearsay as against 
such beneficiary, as she could occupy no better position than the in- 
sured. 

2. Same — Relevanct — ^Action on Policy — Evidence. 

Where insured, in bis application for a policy Issued in November, 
1903, stated that he had "never" had any serlous illness, nor been intem- 
perate, évidence of déclarations made by him, the earliest of which veas 
in 1896, that he then had diabètes, vrith which disease he eontinued to 
suffer up to the time of the application, and discloslng habits of intem- 
pérance, were not objectionable for remoteness. 

3. Same — Application. 

Where the answers made by Insured to insurer's médical examiner 
were not referred to in the policy, nor made a part of the application, 
such answers were not within Pennsylvania Att May 11, 1881 (P. L. 20), 
requiring policies containing any référence to the application of the in- 
sured, etc., to eontaln a correct copy thereof, and declaring that unless 
so attaehed such application, etc., should not be received in évidence, nor 
be considered as a part of the policy. 

4. Same— F^UDS. 

Pennsylvania Act May 11, 1881 (P. L. 20), declaring that where the 
application of insured, or the constitution and by-laws, or other rules of 
insurçr, shall form a part of a policy, copies thereof not attaehed to the 
policy shall not be received in évidence iû' any controversy between the 
parties to or interested in the policy, etc., bas no application to a policy 
which was void for fraud of the insured In Its inception. 

5. Same — Teial — Direction oï Verdict. 

Where, in an action on a policy, the only Inference which eould reason- 
ably hâve been deduced from the évidence was that insured had made 
material misrepresentatioDS as to his physical condition and as to his use 
of alcoholic beverages, both in his application and in his answers to in- 
surer's médical examiner, and his misstatements were known by hlm to 
. be false and were made with intent that insurer should believe and act 
on them, it was proper for the court to direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

D. M. Hertzog, for plaintiff in error. 

Willis F. McCook, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action which was instituted by the plaintiff in error 
against the défendant in error, upon a policy dated November 9, 1903, 
insuring the life of Samuel R. Hews, who was the plaintiff's husband. 
The défenses were that the policy had been fraudulently procured, 
and that the application contained statements which were warranted 
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to be true, but which in fact were untrue. The verdict was for the 
défendant, and it was amply justified by tlie évidence. We, however, 
are not concerned with the action of the jury, but with that of the 
court, and the errors averred to hâve been committed by it are said 
in the plaintiiï's brief to présent the follovving questions: 

"First. Was it proper "to admit in évidence statements coacerning the con- 
dition of the health of the insured made by hiin to a pliysician while being 
treated a long time prier to his application for the policy, and also like state- 
ments made to another person, not a physician, several years prier to the 
application? 

"Second. Did the paper signed by the insured containing the questions of 
the défendant company's examining physician and the answers of the in- 
sured thereto preliminary to the issuing of the policy form part of the 'Ap- 
plication for Insurance'? If so, was it error to admit that paper in évi- 
dence; no copy thereof having been attached to the policy? 

"ïhird., Is it material to the issue to détermine whether or not there was 
a fraudulent intention on the part of the insured in ans^wering the ques- 
tions set forth in his application? If so, Is the flnding of such inteut a ques- 
tion for the court or for the jury?" 

1. Dr. Taylor, a witness called for the défendant, was a résident 
physician of the "Keeley Institute," in tlie city of Pittsburgh. He 
testified that he had there treated Samuel R. Hews for alcoholism in 
April and May, 1903, and again in September of the same year. He 
produced two sets of papers, one of which related to the first and the 
other to the second of thèse occasions ; and each of them, he said, was 
"a record taken at the time that is kept on file." The défendant first 
offered thèse papers as a whole ; but, upon objection made, it limited 
the ofïer to such part of them as had been signed by S. R. Hews, and 
that part the court admitted. Jacob Morgan, called for the défendant, 
was, against the plaintifï's objection, permitted to testify that S. R. 
Hews had told him in 1896 that he then had diabètes. To the testi- 
mony of thèse two witnesses, and to the statements signed by Hews 
and produced by Dr. Taylor, the first of the questions which we hâve 
quoted from the plaintifï's brief appears, from what there follows, to 
refer; and the grounds which hâve been mainly relied on to support 
the contention that évidence, either oral or documentary, of the décla- 
rations of Hews respecting the state of his health and his habits as to 
tempérance, should not hâve been admitted, are that they were made 
at a time too remote from the time of the application to be material, 
and that, because the policy was "in favor of another," évidence of 
any déclaration made by the insured should hâve been excluded as 
hearsay. Thèse are the only points which, upon this branch of the 
case, seem to us to be serious enough to call for discussion, and to 
them we now direct our attention. 

The policy was issued to Samuel R. Hews, and though it was made 
payable to his wife, if living at his death, subject to his right to change 
the beneficiary, still the contract was with him, and if he secured it 
by fraud, it was void, and not enforceable either by him or by her. 
The fraud alleged was that, both in his application and in his answers 
to the company's médical examiner, Hews had made material state- 
ments of fact which were false, and which he knew to be so. In the 
former he said, "Nor hâve I been intemperate, or had any serious ill- 
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ness or disease, except diseases incident to childhood," and in the lat- 
ter, that he liad never been afFected with "any serious disease, injury, 
or infirmity," and that his practice as regards the use of alcoholic bev- 
erages was "an occasional glass of béer," and that he never had been 
a "free-drinker," and had never taken "treatment for alcoholic or nar- 
cotic habit." Upon the question whether thèse statements were con- 
sciously untruthful, the préviens admissions by Hews of his diseased 
condition and habits of intempérance were manifestly pertinent and 
important; and the contention that évidence thereof, as against the 
beneficiary under the policy, was hearsay, is fallacious. Under such a 
policy the beneficiary occupies no better or stronger position than the 
person from whom the asserted right to benefit by it is derived, and 
the légal relation between them is such that the former is legitimately 
affected by the antécédent relevant déclarations of the lattei;. In this 
case the plaintifï was liable to an inquiry into the previous life and 
condition of Mr. Hews, and ail facts were provable which tended to 
show what they had been. The policy sued on was procured by him 
and upon his représentations. Therefore she was bound by those rep- 
résentations, and was subject to the conséquence of his knowledge 
of their falsity; and his déclarations were evidential against her, be- 
cause, upon the issue as to whether he had fraudulently procured the 
policy (upon which depended its légal existence), any évidence was 
admissible that would hâve been compétent if that issue had arisen 
in a suit to which he, instead of his appointée, had been a party. 

We do not think that any one of the facts in question was so remote 
from the time of the application as to require that évidence of it 
should be excluded. The earliest time referred to was the year 1896, 
when, as testified by Mr. Morgan, Samuel R. Hews said that he then 
had diabètes, but there was other évidence tending to show that he 
continued to hâve that disease up to the time of the application ; and 
it is to bè borne in mind, too, that the représentations made by Hews 
were that he never had any serious illness, or had been intemperate. 
Rulings of the trial judge upon questions of remoteness will not be 
disturbed by an appellate court in any case, unless an abuse of dis- 
crétion, quite clearly appears; and in this one the discrétion of the 
learned judge of the court below was in our opinion correctiy, as well 
as rightfully, exercised. Nicola Bros. Co. v. Speer Box & Lumber 
Co., 133 Fed. 914, 67 C. C. A. 208. 

2. The Pennsylvania statute of May 11, 1881 (P. L. 20), provides: 

"Tljat ail life and fire insurance pollcies upôn the Ih'es or property of per- 
sons wlthin this commonwealth, whether issued by companies organized 
under the laws of this state, or by foreign companies doing business therein. 
which contain any référence to the application of the insured or the consti- 
tution, by-laws or other rules of the company. either as formlng part of the 
policy or contract between the parties thereto, or havlng any beariug on 
said contract, shall contain, or hâve attached to said pollcies, correct copies 
of the application, as signed by the applicant, and the by-laws referred to ; 
and, unless so attached and accompanying the policy, no such application, 
constitution or by-laws shall be received in évidence, In any controversy be- 
tween the parties to, or interested in, the said policy, or shall such applica- 
tion or by-laws be considered a part of the policy or contract between sucli 
parties." 
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The answers which were made by Hews to the company's médical 
examiner were not within this provision. "This policy, and the appli- 
cation therefor, taken together, constitute the entire contract," and 
the answers in question were neither referred to in the former, nor 
made part of the latter. They, of course, formed no part of the "con- 
stitution, by-laws or other rules of the company," nor of its charter, 
which latter, it has been held, might, under circumstances not présent 
in this case, be taken to be within the spirit of the act. Muhlenberg v. 
Insurance Co., 211 Pa. 432, 60 Atl. 995. Moreover, fraud in its pro- 
curement "strikes at the obligation of the policy itself. It is not to be 
regarded as touching the construction of the paper, but as to the sub- 
sistence of the policy as an instrument binding the company" ; and 
therefore to such a case as is now under considération the statute is 
wholly inapplicable. Carrigan v. Massachusetts Benefit Ass'n (C. C.) 
26 Fed. 230. 

3. That the intent with which a représentation was made is relevant 
to a question as to whether a fraud was committed in making it is un- 
questionably true ; and it may be conceded that ordinarily, in an 
action upon a policy, it is for the jury to détermine whether state- 
ments material to the risk and untrue in fact were made by the appli- 
cant with knowledge of their untruthfulness and with the fraudulent 
design of thereby inducing the issuance of the policy. But we can- 
not agrée that the learned judge, by taking that question from the 
jury in this case, committed réversible error. Careful examination 
of the évidence has entirely satisfied us that the only inference which 
could reasonably bave been deduced from it is that material repré- 
sentations as to his physical condition and as to his use of alcoholic bev- 
erages were made by Hews, both in his application and in his an- 
swers to the médical examiner, which were absolutely false, and which 
he knew to be so, and made with intent that the company should be- 
lieve and act upon them. This being so, there was nothing upon which 
a finding that the misrepresentations in question had been "made in 
good faith" could bave been sustained, and therefore the défendant 
was entitled to the binding instruction which, in effect, was given 
upon this subject; for "it is the settled law of this court that when the 
évidence given at the trial, with ail the inferences which the jury could 
justifiably draw from it, is insufficient to support a verdict for the 
plaintiiï, so that such a verdict, if returned, must be set aside, the 
court is not bound to submit the case to the jury, but may direct a 
verdict for the défendant." Schofield v. Railway Co., 114 U. S. 615, 5 
Sup. Ct. 1125, 29 L. Ed. 224; Northern Pacific Railroad Co. v. Free- 
man, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014. The question 
is whether from the évidence an inference favorable to the plaintiff 
could rationally hâve been drawn, and, as we bave already said, wc 
are clearly of opinion that it could not bave been. Hart v. United 
States, 84 Fed. 799, 28 C. C. A. 612. 

The judgment of the Circuit Court is affirmed. 
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, DENE SHIPPING CO. v. TWEEDIB TRADING CO. 
(Circuit Court of Appeals, Second Circuit Deoember 5, 1905.) 

Nb. 27. 

1. Shippinq— Lawful Cargo undke West Indian Chaeteb— Asphalt. 

Asplialt is "lawful cargo," under a eliarter whicli Ineludes tlie West In- 
dies ; and it is thé duty of the owner, in order to render tlie vessel sea- 
wortliy, to fit tiei- for the proper carriage of sucli cargo by lining, wliere 
her construction is such as to require it, and in this respect tliere is no 
difiEerence between a time eliarter and a voyage eliarter. 

2. Same — Sbawoethiness — Lining boe Asphalt Caeqo. 

A vessel under a time charter for a voyage to South American and West 
Indian ports and return, which provided ttiat she should be in every way 
fitted for the service and employed in carrying lawful merchandise, was 
required to load a cargo of asphalt for the return voyage. The vessel vi^as 
fltted with permanent battens, with spaces between them, and not belng 
llned a large quantity of asphalt was forced between and behind the bat- 
tens and they had to be taken oflC in order to remove it. The owners refus- 
ing to bear this expense, the work was doue by the charterer. Held, that 
such work was not within the duty of the charterer to clean the vessel, 
but was made necessary by her unseaworthiness for the carriage of the 
cargo, and that the charterer was entitled to an offset agalnst the charter 
hire for the expense of the removal, and the time lost. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shlpping, § 164.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 
For opinion below, see 133 Fed. 689. 

J. Parker Kirlin, for appellant. 
Charles S. Haight, for appellee. 

Before LACOMBE, TOWNSEND, and COXE. Circuit Judges. 

TOWNSEND, Circuit Judge. The libel was filed to recover a balance 
of hire, claimed to be due the owners of the steamer Myrtledene from 
the respondent under a time charter. The respondent set off certain 
cliarges against this balance. The court held that the respondent was 
entitled to said oiïsets to the amount of $2,491.83, and decreed that the 
amount to be paid to the libelant, after such déduction, was $320.7b. 
From this decree the libelant appeals. There is no dispute as to the 
balance due under the charter, provided the respondent is not entitled to 
make said set-ofï. 

The first claim of offset, namely that for the cost of erecting a bulk- 
head at Trinidad, for the protection of the vessel against the pressure of 
the asphalt, is not objected to and will not be discussed. There were 
two charter parties. The first, executed on December 10, 1902, pro- 
vided for "one round trip South America, not south of River Plate, op- 
tion of West Indies en route," and the owners agreed that the steam- 
er should be "on her delivery ready to receive cargo, and tight, staunch, 
strong, and in every way fitted for the service, * * * to be em- 
ployed in carrying lawful merchandise * * * between ports with- 
in the above limits." The Myrtledene, having carried a cargo of coal 
from Norfolk to Trinidad, was then ordered to load a cargo of asphalt 
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for Philadelphia. When her master reported to the asphalt compar.y at 
Trinidad, its manager told him that his vessel was not in a fit condition 
to receive asphalt, and that the ship should be Uned, and the master took 
the cargo with a statement from the manager that it was taken at his 
(the master's) risk. 

The Myrtledene was not in a fit condition to carry asphalt without 
being Uned. She was fitted up with heavy plank battens, permanently 
riveted to her side, close together, but with crevices between, and run- 
ning horizontally from frame to frame, so as to leave a space between 
the skin of the ship and the battens some four or five inches deep. 
Where vessels with such permanent battens are to take a cargo of as- 
phalt, it is cnstomary to close the crevices between the battens with 
wood, by running planks lengthways over or between the battens. This 
is called lining. The newer type of boats built within the last ten years 
are provided with cleats so that the battens can be shipped and unshipped 
as required. In such vessels, when a cargo of asphalt is to be loaded, the 
battens are taken down and the ship is whitewashed, in order to prevent 
the asphalt from sticking to the sides. The master of the Myrtledene 
did not hâve her lined, but merely had her whitewashed wherever he 
could get whitewash in. As a resuit the pressure squeezed the asphalt 
in between the battens, so that some 50 tons became permanently wedg- 
ed behind them, reducing to that extent the capacity of the vessel and 
rendering her hold unfit for the carriage of perishable cargo. A dis- 
pute having arisen between the parties as to who was bound to bear the 
expense of removing the asphalt, and, the owners having refused to do 
it, the charterer undertook the work, and now ofïsets the charges there- 
for, and for time lost, against the charge for charter hire. 

It is unnecessary to consider the questions involved as to the redeliv- 
ery of the vessel, the cables between the parties, or the marginal inser- 
tion in the renewal charter. The décisive question is as to the sea- 
worthiness of the steamer. Under t'he original charter the owners 
agreed to provide a seaworthy vessel, that is, one which should be in 
every way fit to render the services undertaken, namely, the carriage 
of any lawful merchandise. Asphalt is "lawful merchandise" in char- 
ters including the West Indies. Dene S. S. Co. v. Munson (D. C.) 
103 Fed. 963. 

Appellant contends that thèse offsets should not hâve been allowed 
because, inter alla, t'hey are for cleaning the vessel, which was the duty of 
the charterer. But the uncontradicted testimony is to the efïect that the 
duty of the charterer as to cleaning does not include the removal of any 
of the permanent structure of the ship, which was necessary in this case 
in order to take out the asphalt. 

Appellant further contends that it is customary for the time charterer 
to provide the fittings necessary for spécial kinds of cargo. The évi- 
dence on this subject is somewhat indefinite, but it appears from the 
testimony of one of appellant's own witnesses, that such custom relates 
to the séparation of différent kinds of cargoes, and that the duty of pay- 
ing for this séparation is imposed upon the charterer when it is neces- 
sary for the protection, of the cargo. The évidence does not establish a 
custom that the charterer shall provide fittings for the protection of the 
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ship against the requirements of a lavvful cargo. It is the duty of the 
owner to take such measures as pertain to the sufficiency of the ship 
for the service required, and as are necessary for carriage of the car- 
go with safety to the ship, and to pay for damage donc to it by cargo, 
due to the failure of the owners to properly protect the ship. Dene S. 
S. Co. V. Munson, supra. 

It is further contended that no obligation rested on the owners to pro- 
vide means to enable the charterer to remove his cargo in the most ex- 
peditious manner. But the question of the removal of cargo is only 
secondary in this case. The owners, having failed to fulfil their original 
obligation to make the vessel seaworthy, are bound to bear the expansé 
resulting from such failure. 

Appellant seeks to make a distinction between time charters, such as 
the one in question, and voyage charters. We fail to see whiat bearing 
this can hâve upon the fundamental question in this case, which is that 
of seaworthiness. Mr. Justice Day, delivering the opinion of the Su- 
prême Court of the United States in The Southwark, 191 U. S. 1, 24 
Sup. Ct. 1, 48 L. Ed. 65, says: 

"In the case of The Sllvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241, Mr. 
Justice Gray said : 'The test of seaworthiness is wlietlier the vessel is reason- 
ably fit to carry the cargo which she has undertaken to transport.' This is the 
commonly aceepted définition of seaworthiness. As seaworthiness dépends not 
only upon the vessel belng staunch and fit to meet the périls of the sea, but up- 
on its character In référence to the particular cargo to be transported, it fol- 
lows that a vessel must be able to transport the cargo which it is held out as 
fit to carry, or it is not seaworthy In that respect." 

The agreement of the owner is that the vessel shall be fit for the serv- 
ices in which it is employed, including therein fitness for the carriage 
of such reasonableand proper cargo as she may take on board. In t'his 
case the owners agreed under the charter party that the vessel should be 
"in every way fitted for the service * * * to be employed in car- 
rying lawful merchandise." They failed to carry out this agreement, 
and the expenses of the charterer, and déduction for time lost in repair- 
ing the resulting damage were properly offset against the charter hire. 

The decree is affirmed, with interest and costs. 



THE CITÏ OF PORTSMOUTH. 

(Circuit Court of Appeals, Fourth Circuit January 5, 1906.) 

No. 596. 

1. Collision — Conteibutobt Fault — Want of Lookout. 

Where a ferryboat navigating the river between Portsmouth and Nor- 
folk, Va., on a dark night had no' looltout, and master and the man at 
the wheel, who were the only persons on deck, failed to see the towlng 
lights of a tug with a tow on eaeh side until within a distance of 50 feet, 
such ferryboat Is chargeable with contributory fault for a collision be- 
tween her and one of the tows, although the tug was primarily in fault. 

2. Samk — Suit fob Damages — Issubs and Peoof. 

Upon an issue as to the fault for a collision between a ferryboat and a 
barge which had previously gone adrift and had been pieked up by a tug 
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and was then In tow, the question of fault or négligence in allowing the 
barge to go adrift is immaterial. 

Appeal f rom the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

On September 18, 3903, about 2:30 a. m., the steam ferryboat City of Ports- 
moutb. on a regular trip from Portsmouth to Norfolk, collided witti barge No. 
21, which, together with barge No. 17, was being towed by the steam tug 
ApoUo. Both the barges and the steam tug belonged to the appellant, the Mer- 
chants & Miners Transportation Company. The two barges, during the early 
part of the night, had been moored at one of the appellant's docks on the Nor- 
folk side of the river, but about 2 o'clock in the night they had been moved by 
the tug in order to permit the appellant's steamship Chatham to be berthed in 
the dock where they had been moored. The steamship collided with them and 
they had broken adrift. There was a strong wind from the north and a strong 
flood tide from the same direction, and the barges were carried up the harbor. 
The tug went to the assistance of the barges and made fast to them by pushing 
her bow in between them and attaching her bow Unes to them near their for- 
ward ends. She had gotten them under control and was heading on an north- 
easterly course with some slight headway when the collision happened. The 
ferryboat was heading in a northerly direction and the port bow of the ferry- 
boat struck the starboard quarter of the barge, which was on the starboard side 
of the tug. The ferryboat was injured and her owners filed this libel. The 
District Court found the tug and the tow solely in fault and decreed in favor 
of the owners of the ferryboat for the sum of $2,421.50. 

Robert M. Hughes, for appellant. 
Floyd Hughes, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge (after stating the facts). The barges were 
ordinarv harbor lighters for moving merchandise, square at both ends 
and housed over, having a length of 130 feet and width of 28 feet. 
When they broke adrift they had no one on board and no lights, and, 
when they were placed one on each side of the tug, the tug's sidelights 
cotild not be seen from the ferryboat. It is alleged on behalf of the re- 
spoiidents that there was a lantern with a white light placed on the after 
end of the starboard barge. As to this light the testimony is so contra- 
dictory that it is not possible to make a satisfactory finding either way, 
but it is certain that the light was not seen by those on the ferryboat. 
The proof is conclusive that the navigators of neither vessel saw the 
other until the collision was inévitable. Those on the ferryboat did not 
see the barges until within 50 feet in distance and a few seconds apart in 
time, and those on the tug did not see the ferryboat at ail until she had 
struck them. There can be no question as to the fault of the tug. Her 
own side lights were obscured and there were no side lights on the 
barges. Her towing lights were not placed according to law and she was 
without a proper lookout. Thèse omissions are accounted for by the fact 
that she was obeying a hurry call to rescue the barges when they broke 
adrift, but as thèse omissions contributed to the colHsion, the explanation 
does not exculpate her from Hability for the damage sustained by the 
ferryboat. The District Court found the tug solely in fault, and the ques- 
tion wliether tliere was also fault on the part of the ferryboat lias givcn 
us grave considération. 
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, Shortly before the collision, the tug had got control of the barges 
somewhere off one of the docks of the Seaboard Air Line Raîlway on 
the Portsmouth side of the harbor and had headed them toward Norfolk 
in a northeasterly direction. The ferryboat had come out of her Ports- 
mouth slip and was on her regular course for Norfolk, heading 
about north, in order to cbuntervail the strong wind and tide. 
She was making her usual speed of about 10 miles an hour. 
The master and a deck hand, who was helping the mastei" ta handle the 
wheel, were in the pilot house on the ferryboat, and there was no one 
else on the lookout. They testify that the night was dark, with a strong 
N. N- W. breeze ; that when they were not quite half way across to the 
opposite shore they discovered a barge directly ahead without lights. 
Tbe captain at once ordered the angine reversed and the helm hard 
aport, but before either order could hâve effect, the collision occurred. 
The ferrybbat's port bow struck the starboard barge either on the left 
starboard corner or a few feet forwârd of the corner and drove the 
barge forward with a glancing blow, breaking it loose from the tug. 
The master and man at the wheel first saw the barge ahead, and, in a 
second or two afterwards, they, for the first time, saw the tug's towing 
lights on her flagstafï, which appeared to them a little ahead on the port 
side of the ferryboat. The captain explains his not seeing the tug's tow- 
ing light earlier by saying he must hâve confused it with the lights of 
vessels ahead lying over on the Norfolk side, which confusion was aided, 
he says, by the fact the tug's towing lights, by reason of improper con- 
struction, appeared to him^ he testifies, as one single light, instead of two 
vertical lights. It is true the t-wo lights were not hung vertically one 
above the other, as required by law, but were hung from the ends of a 
three-foot crosspiece on the flagstafï, and were intended to be one 
lower than the other, although not one directly under the other. This 
improper arrangement of the lights is sufficient to put thé tug in fault, 
but it is not sufficient to exculpate the ferryboat if the lights could hâve 
been seen by a vigilant lookout,, and should hâve warned the ferryboat 
that there was a vessel ahead of her which she should watch in order to 
avoid a collision. Undoubtedly thèse lights were showing on the tug's 
flagstafï. They were plainly visible either as one light or as two from 
the ferryboat's pilot house. A careful observation of them would hâve 
disclosed that they were not on any stationary vessel neâr the Norfolk 
wharves, which were more than a quarter of a mile away. That the 
lights were not seen at ail until after the dark body of the barge was seen 
within 50 feet is proof that the lookout on the ferryboat was not vigilant 
and effective. The darkness, the fact that it is expected that few vessels 
will be moving in the harbor at half-past 2 o'clock in the night, the difE- 
culty of getting and keeping the ferryboat on her course with a heavy 
wind and a strong tide carrying her toward the Berkley shore, ail thèse 
éléments of the situation which was engaging the attention of the two 
men who were handling the wheel, may tend, in some measure, to ex- 
plain the failure to observe the tug's towing lights, but they do not ex- 
cuse it. 

In argument some stress was put by counsel for the ferryboat on the 
circumstances which led to the barges getting adrift, and it was urged 
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that the primai fault lay with respondent's employés in so placing the 
barges that the steamer Chatham broke them from their mooririgs. We 
think this is immaterial. No matter by whose fault the barges went 
adrift, the barges and the tug had a right to navigate the channel of the 
river where the collision happened, and the ferryboat was bound to hâve 
due regard to ail the rules for safe navigation and to ail dangers of navi- 
gation and collision in respect to the tug and barges without any référ- 
ence to the original occasion of their being there. The Sunnyside, 91 U. 
S. 208-216, 23 L. Ed. 302. If those in charge of the ferryboat had ob- 
served the tug's towing light as soon as it might reasonably hâve been 
seen by a vigilant lookout, there would hâve been no difficulty in avoid- 
ing the collision, no matter whether the tug viras on a crossing course or 
was the overtaken vessel. It would hâve been obvious before the ferry- 
boat had approached the light to within a distance of immédiate danger 
that to avoid a collision the ferryboat must stop and reverse or change 
her course. 

We are constrained to think that the proofs show that the ferryboat 
was not free from fault in that she did not maintain a vigilant outlook 
and did not sooner discover the tug's towing lights, and that the decree 
of the District Court should be so modified as to divide the damages. 

Decree modified. 



In re COLUMBUS BUGGY CO. 
(Circuit Court of Appeals, Eighth Circuit Mai-cli 2, 1906.) 

No. 56. 

1. Sales — Bailments pob Sale — Distinguishing Charactebistics. 

An agreed price, a venâor, a vendee, an agreement of tlie vendor to sell 
and of the vendee to buy for and pay the agreed price are essential attri- 
butes of a contract of sale. 

The power to require the restoration of the subjeet of the agreement 
Is an Indispensable Incident of a contract of bailment. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, §§ 1-5; 
vol. 6, Cent. Dig. Bailment, § 1; vol, 43, Cent. Dig. Sales, § 8.] 

2. Same— Evidence of Saxe. 

The fact that a contract provides that the receiver of goods Is to ac- 
count for thoso sold at fixed priées and to retain the différence for In- 
surance, storage, commission and expenses does not malie the contract 
an agreement of sale. 

[Ed. Note.—For cases In point, see vol. 43, Cent Dig. Sales, § 7, 17, 18.] 

3. Same — Conditional Sai.es — Contract of Bailment roa Sale — ^Teems. 

A contract between a fumisher of goods and the receiver that the 
latter may sell them at suoh priées as he chooses, that he will account 
and pay for the goods sold at agreed priées, that he will bear the ex- 
penses of Insurance, freight, storage and handllng and that he will hold 
the merchandise unsold subjeet to the order of the furnisher, discloses 
an agreement of bailment for sale, and does not évidence a conditional 
sale. Such a contract is not afCected by a statute which renders unre- 
corded contracts for conditional sales voldable by creditors and pur- 
chasers. 

[Ed. Note. — For cases in point see vol. 43, Cent Dig. Sales, Si 7, 17, 18.] 
18, 1335.1 

(Syllabus by the Court) 



8G0 143 FEDERAL KBPORTEK. 

On Pétition for Review. 

R. N. McConnell, for petitioner. 
H. Y. Thompson, for respondent 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

SANBORN, Circuit Judge. By a statute of Oklahoma Territory 
an instrument in writing which évidences the conditional sale of Per- 
sonal property and the rétention of title in the vendor until the pur- 
chase price is paid is rendered voidable at the instance of innocent 
purchasers or creditors of the vendee unless it is deposited in the 
oftice of the proper register. 3 Wilson's Rev. & Ann. St. Okl. 1903, 
p. 966, § 163. On August 4, 1903, the Washburn-Lytle Implement 
Company was adjudged a bankrupt upon an involuntary pétition by 
the District Court of the United States for the Third District of 
Oklahoma Territory. The trustée in bankruptcy took from the 
possession of the bankrupt goods of the value of about $5,400. which 
were situated in Oklahoma and were held by the Washburn company 
under a contract with the Columbus Buggy Company, which 
had not been deposited with the proper register of deeds. The ma- 
terial terms of this contract were that the goods should be selected 
from those of the Columbus company by the Washburn company and 
should be shipped and billed to it as agent by the Columbus com- 
pany at the latter's wholesale priées, that the Washburn company 
might sell the goods at such priées as it saw fit and that it would pay 
to the Columbus company the wholesale prices less 5 per cent, dis- 
count for the goods it sold in each month by the tenth day of the 
succeeding month, that it would keep the property insured for the 
benefit of the Columbus company and would bear ail expenses of 
freight, storage and hauling, that the contract should continue in force 
one year and that, unless it was renewed, the Washburn company 
would at its expiration return that portion of the marchandise unsold 
and the Columbus company would repay the freight which had been 
paid upon this portion and that ail the goods should be on consign- 
ment and the title should remain in the Columbus company and sub- 
ject to its order until they were sold and paid for in cash. The 
Columbus company properly presented to the District Court its claim 
for that part of the merchandise which the Washburn company held 
unsold under this contract and which the trustée had taken at the 
time of the adjudication, and that court denied its pétition upon the 
ground that the contract evidenced a conditional sale and was there- 
fore voidable under the statute of Oklahoma. The case is presented 
to this court by a pétition to revise this ruling. 

A conditional sale is one in which the vesting of the title in the 
purchaser is subject to a condition précèdent, or in which its 
revesting in the seller is subject to a failure of the buyer to comply 
with a condition subséquent. 

An agreed price, a vendor, a vendee, an agreement of the former 
to sell for the agreed price and an agreement of the latter to buy 
for and to pay the agreed price are essential éléments of a contract 
of sale. The contract involved in this case has none of thèse charac- 
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teristics. The power to require the restoration of the subject of 
the agreement is an indelible incident of a contract of bailment. South 
Australian Ins. Co. v. Randell, L. R. 3 P. C. 101, 108 ; 2 Kent's Corn. 
*58y: Powder Co. v. Burkhardt, 97 U. S. 116, 24 L. Ed. 973; Sturni 
V. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093. This con- 
tract contains a plain stipulation that the goods are at ail times sub- 
ject to the order of the Columbus company until they are sold and 
that at the expiration of the term of the contract the Washburn com- 
pany will return the goods which remain unsold. It was therefore 
a contract of bailment for sale and it was not subject to the statute 
of Oklahoma regarding conditional sales. One of the most striking 
and famihar illustrations of its character is given by Chief Justice 
Gibson in McCullough v. Porter, 4 Watts & S. (Pa.) 177, 39 Am. Dec. 
68, where he says : 

"Wei'e I to put niy horse in tbe custody of a friend, to be sold for a desig- 
nated sum, with permission to retain vvliatever eould be got beyond it, it 
would not be suspeeted that I had ceased to own him in the meantime. or 
that my friend would not be bound to return him, even witliout a stipulation, 
should he bave failed to obtain the prescribed priée." 

A contract between a furnisher of goods and the receiver that the 
latter may sell them at such priées as he chooses, that he will account 
and pay for the goods sold at agreed priées, that he will bear the 
expense of insurance, freight, storage and handling and that he 
will hold the unsold merchandise subject to the order of the furnisher 
discloses a bailment for sale and does not évidence a conditional 
sale. It contains no agreement of the receiver to pay any agreed 
priée for the goods. It is not, therefore, affected by a statute which 
renders unrecorded contracts for conditional sales voidable by credit- 
ors and purchasers. The fact that such a contract provides that the 
receiver of the goods may fix the selling priées and may retain the 
différence between the agreed priées of the accounting and the selling 
priées to recompense him for insurance, storage, commission and ex- 
penses does not constitute the contract an agreement of sale. It still 
lacks the obligation of the receiver to pay a purchase price for the 
goods and the obligation of the furnisher to transfer the title to him 
for that priée. Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 
L. Ed. 1093; John Deere Plow Co. v. McDavid (C. C. A.) 137 Fed. 
80-2 ; Metropolitan Nat. Bank v. Eenedict Co., 20 C. C. A. 377. 380. 
74 Fed. 182, 185; In re Galt, 56 C. C. A. 470, 473, 120 Fed. C4, 67; 
Union Stock- Yards, etc., Co. v. Western Land, etc., Co., 7 C. C. A. 
660, 664, 59 Fed. 49, 53; Keystone Watch-Case Co. v. Fourth Na- 
tional Bank, 194 Pa. 535, 45 Atl. 328 ; In re Flanders, 67 C. C. A. 
484, 134 Fed. 560 ; Martin v. Stratton-White Co., 1 Ind. T. 394, 37 S. 
W. 838 : National Bank v. Goodyear, 90 Ga. 711, 726, 16 S. E. 963 : 
Barnes Safe & Lock Co. v. Bloch Bros. Tobacco Co., 38 W. Va. 158, 
164, 18 S. E. 482, 22 L. R. A. 850, 45 Am. St. Rep. 846 ; National Cord- 
age Co. V. Sims. 44 Neb. 148, 153. 62 N. W. 514; Rosencranz & Weber 
Co. V. Hanchett, 30 111. App. 283, 286; Harris v. Coe, 71 Conn. 157, 
41 Atl. 553, 554; W. O. Dean Co. v. Lombard, 61 111. App. 94, 97; 
Norton & Co. v. Melick, 97 lowa, 564, 566, 66 N. W. 780; Lenz v. 
Harrison, 148 111. 598, 36 N. E. 567, 569. 
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The order of the référée which denied the application of the Co- 
lurtibus Buggy Company and the order of the District Court which 
confirmed that order must be vacated, and the case must be remanded 
to the court below with directions to grant the pétition of the Co- 
lumbus Buggy Company for the delivery to it of ail the goods re- 
maining in the hands of the trustée which were received by him from 
the bankrupt, and which had been obtained by the latter from the 
Columbus Company under the contract between them, and that the 
trustée also pay over to the Columbus company the proceeds of ail 
goods of this character which he received from the bankrupt and has 
since sold, and it is so ordered. 



WHITESTONE v. AMERICAN INS. UNION. 

(Circuit Court of Appeals, Tliird Circuit February 22, 1906.) 

No. 63. 

Insurance — Mutual Benefit Insubance-t-Agents — Compensation — Con- 
struction OP CONTEACT. 

A contract by whicli plalntiff, an insurance order, employed défendant 
to soliclt applications for membership, provided that he should receive 
in payment for his services a certain sum for each member obtained by 
him and half of the flrst six assessments paid by such members. Also 
that plalntiff should advance to défendant a certain sum semimonthly, 
and that "agalnst such advance ail equlties In the business shall be re- 
tained by the said flrst party (plalntiff) until the same shall exceed the 
advance, whereupon the différence shall be paid * * * to said second 
party." At the date of a settlement between the parties, the amount of 
the advances made exceeded the sums received by plalntiff, which were 
applicable thereon, and défendant gave a note for the différence, on 
which suit was brought. Held, that the contract did not mean that the 
advances made were to be repaid only by such "equities" as should corne 
into the hands of plalntiff, and that the court properly refused to charge 
the jury that the note was without considération. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. K. Jennings, for plalntiff in error. 
James C. Gray, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. In the court below, the défendant in error 
was plaintiff, and the plalntiff in error was défendant, and we will speak 
of them hère as plaintiff and défendant respectively. 

The cause of action, as set forth in the statement of claim, was: 

(1) A promissory note, dated March 8th, 1901, made by the de- 
fendant to the order of the plaintiff, for $1,787.30, payable one year 
after date; 

(2) An indebtedness of $618.19, arising from the defendant's having, 
on June 15th, 1901, overdrawn his account with the plaintiff, to the 
aggregate of $618.19, "said sum being in addition to and in excess of 
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his rémunération, as provided by and under the terms" of a certain 
contract, marked "Exhibit B"; 

(3) An indebtedness accruing between the 15th day of June, 1901, 
and the 15th day of June, 1902, by virtue of a certain contract made 
and executed between said plaintiff and said défendant, on the 15th 
day of June, 1901, a copy of which is marked "Exhibit C." 

At the trial, the indebtedness, on account of the overdraft of 
$185.11, was not contested, and the court ruled out the overdraft of 
$618.19, leaving only the question of the indebtedness on account of 
the promissory note of $1,787.30, which the court submitted to the 
jury. The verdict was in favor of the plaintiff, as to the amount of 
this note, with interest, and from the judgment thereon, this writ of 
error was sued out by the défendant. 

At the trial, the making of the note was proved by the testimony 
of the défendant himself. The défense set up was want of considéra- 
tion, which the défendant sought to establish by exhibiting a certain 
contract between the plaintiiï and défendant, the stipulations of which, 
as he contends, disprove the indebtedness upon which the note was 
said to be predicated. This contract is attached to the statenient of 
daim, and is called "Exhibit B." It purports to be an agreement, 
made on the first day of August, 1899, between the plaintifï, a cor- 
poration organized under the laws of the state of Ohio, and the de- 
fendant, a citizen of the state of Pennsylvania. It recites that the 
plaintiff, in said contract, employs the défendant to solicit applications 
for membership in the plaintiff corporation, in the state of Penn- 
sylvania, giving hini the officiai title of State Deputy in and for the 
said state of P'ennsylvania, and providing that he shall hâve control 
of ail deputies in the state, except as therein provided. The stipula- 
tion with which we are hère concerned, is as follows: 

"In full payment for such work done and services perfomied. the flrst party 
will pay the second party as follows: First, the National fées of iJl.DO which 
shall be collected by the said second party and his Deputies, and retained 
by the second party ; Second, in addition thereto $2.00 for each and every 
approved member ; Third, 50 per cent, of the first six Assessuients collectetl 
on ail approved members which shall hâve been secured by said second party 
and his Deputies or shall within a period of one year from date of institution, 
join a Ohapter instituted under the direction of said second party; Fourth, 
that upon the above contract there shall be an advance made of $150 per 
month, $75 of which shall be paid upon the 15th and $75 upon the .31st, in 
accordance with the usual plan in issulng warrants by said flrst party. Against 
such advance, ail equities In the business shall be retained by the said first 
party until the same shall exceed the advance whereupon the différence shall 
be paid In bimonthly Installments as above provided, to said second party." 

It is undisputed, that the promissory note in question was given for 
what is called an overdraft by the said défendant, consisting of ad- 
vances to said défendant as provided for in the contract, as agent of 
the plaintiff, over and above the amounts due him from said plaintiff. 
The défendant contends that, as the "equities" mentioned in said con- 
tract, to be retained by the plaintiff, were shown to be remittances 
directly to the plaintiff, made by varions Eodges or Chapters organ'zed 
by the défendant, the advances to the défendant provided for in said 
contract, were only to be repaid in that nianner ; that there was, there- 
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fore, no personal indebtedness created by such advances, and tlie 
promissory note, given for the différence between such advances and 
the so-called "equities" collected by the plaintiff, was without considéra- 
tion. The défendant also testified that the note was given merely as an 
accommodation to the Insurance Company, in order to place its af- 
fairs in proper shape before the Insurance Commissioner cf the state 
of Ohio, and that the agent of the plaintiff, who obtained the note 
from the défendant, did so with the express understanding that there 
was no real indebtedness, and that the balance it represented would 
be taken care of by crédits hereafter due to défendant. Thèse alléga- 
tions of the défendant are denied by the président and other ofificers 
of the plaintiff company, who assert that the note was given in March, 
for the amount admitted by défendant to be due on a settlement up 
to the previous January. 

The real and only question presented for our détermination, is, 
whether the court should hâve so construed this contract, as to find 
that the promissory note in question was without considération, and 
therefore hâve given to the jury peremptory instructions to find for 
the défendant. It must be admitted that the language of the stipula- 
tion, in regard to the rétention of "equities" by plaintiff against the 
advances made, is not as clear as it ought to be, but with such ex- 
planation as bas been given, of what was meant by "equities," we are 
of opinion that the contract between plaintiff and défendant does not 
mean that the advances made are to be repaid only by such "equities" 
as may corne to the hands of the plaintiiï, and that no indebtedness is 
otherwise created on the part of the défendant, by such advances. 
The contract does not say in so many words, as does the second con- 
tract between the same parties, made June 15th, 1901, that if such 
"equities" failed to reimburse the plaintiff for such advances, then 
the défendant shall make good any shortage by payment in cash; 
but we do not think we are justified in presuming that the absence 
of such express language, means that no individual indebtedness for 
the différence between "equities" and advances can be imposed by 
the contract in question. We think, on the other hand, that, if the 
contract meant what défendant contends that its meaning is, viz., that 
the advances made were to be repaid in no other way than by thèse 
so-called "equities," it should hâve said so in plain and unequivocal 
language. The learned judge of the court below, however, without 
attempting to give to the jury an authoritative interprétation of this 
written contract, as bearing upon the question of considération, sub- 
mitted the whole case to the jury on the évidence, accompanied by a 
charge, to which the défendant can hâve no ground for exception, and 
none was taken thereto. 

The three assignments of error, which we find in the record, are 
for refusing certain prayers for instructions, ail of which, if granted, 
would hâve made it necessary for the court to give peremptory in- 
structions to the jury to find for the défendant. This, we think the 
court below was right in refusing to do. 

The judgment of the court below should be afïirmed, and it is so 
ordered. 
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GRIFFIN et al. v. SMITH. 

(Circuit Court of Appeals, Eighth Circuit February 19, 1906.) 

No. 2,215. 

Vendob and Puechaseb— Vendob's Lien— Waiveb— Takinq Otheb SBCtr- 
Bijy. 

The taking by a vendor of an independent security for tlie payment of 
the purehase priée, sucli as a negotiable note of a tliird party, or a mort- 
gage or pledge of ottier property, is prima facie évidence of a waiver of 
tlie lien upon the property he sells, and it casts upon him the burden of 
proving its subséquent existence. 

[Ed. Note. — For cases in point, see vol. 48, Cent Dlg. Vendor and 
Purchaser, §§ 733-750.1 

(Syllabus by the Court.) 

Appeal from the United States Court of Appeals in the Indian 
Territory. 

For opinion below, see 83 S. W. 684. 

Preston C. West, for appellants. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This appeal challenges a decree for 
the foreclosure of a vendor's lien for $500 upon the undivided half 
of the Capitol Hôtel and its grounds, situated in Okmulgee in the 
Indian Territory, and the question it raises is whether the purehase 
price of the property was $2,000 or $3,500. Smith, the vendor, con- 
veyed one undivided half of this property to George M. Griffin and 
Harry W. Griffin and the other undivided half to W. E. Gentry, on 
March 23, 1901, by a deed which recited a considération of $2,500. 
The Griffins had already paid him $50 on account of the purehase 
price and, at the time of the delivery of the deed, he took from 
them their promissory note for $700, payable on September 23, 1901, 
and a mortgage upon other property to secure its payment, and he 
obtained from Griffin $1,250 in cash which made in the aggregate 
$3,000. He testified, and George M. Griffin denied, that the latter 
verbally agreed to pay him $500 more for the property in a few days 
so as to make the purehase price $3,500. His agent, Thornburg, tes- 
tified that about the 7th of March, 1901, Griffin had told him to 
agrée to pay Smith $3,500 for the property, that he had made that 
agreement in behalf of Griffin and that the latter had admitted that 
$3,500 was the agreed price of the property. Another witness testi- 
fied to a like admission. Griffin denied that he had ever given any 
authority to Thornburg to agrée to pay $3,500 for the property, denied 
the alleged admissions and testified that the agreed price of it was 
$3,000. The notary public who took the acknowledgment of the deed 
gave testimony to the effect that on the day it was delivered the 
vendor told him that he was to receive $3,000 for the property. 
There was no written évidence except the récital of the considération in 
the deed to the effect tliat the purehase price of the property was $3,500. 
On the other hand, the record contains a written contract between the 

iili F. — 5-j 
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vendor, Smith, and the Griffins, dated February 19, 1901, whereby the 
former agreed to selland the latter to buy the hôtel property for 
$2,000 within 10 days from that date, a written contract of extension 
of the time of performance of the contract of purchase in thèse words : 
"March 16. Received of G. M. Griffin $50 to apply on payment of 
property contracted to him as Capitol Hôtel block contract is extended 
by this payment," signed by the vendor, the promissory note of the 
Griffins for the $700, dated March 23, 1901, and payable September 
33, 1901, an indorsement of the payment of $100 thereon dated Au- 
gust 29, 1901, and an indorsement of the payment of $25 thereon, 
dated September 14, 1901, a mortgage of other property made by the 
Griffins on March 23, 1901, to secure the payment of their note for 
$700, and undisputed testimony that between February 15 and March 
23, the Griffins contracted to sell the undivided half of the hôtel prop- 
erty to Gentry for $1,250, that Gentry paid this $1,250 to Smith and 
received his title by Smith's deed of March 23, 1901, pursuant to 
this agreement, and that the Griffins hâve paid their note. 

The taking by a vendor of an independent security for the payment 
of the purchase price of the property he sells, such as a negotiable 
note of a third party, or a mortgage or pledge of other property, is 
prima facie évidence of a waiver of his lien, and it casts upon him 
the burden of proving its subséquent existence. Cordova v. Hood, 17 
Wall. 1, 6, 21 L. Ed. 587 ; Richardson v. Green, 46 Ark. 267, 270 ; 
Springfield & Memphis R. R. Co. v. Stewart, 51 Ark. 285, 10 S. 
W. 767; Mayes v. Hendry, 33 Ark. 240, 245; Lavender v. Abbott, 
30 Ark. 172, 178. Our faith in questionable stories has been 
strengthened by constant exercise until it is sometimes triumphant. 
But in view of the facts that the vendor in this case made a written 
agreement to sell this property to the Griffins for $2,000, that he ac- 
cepted $50 in part payment of its purchase price and signed a con- 
tract of extension of the time of payment which named no new price, 
that, when he made his deed, he took the balance of the $2,000 in 
the form of $1,250 in cash from Gentry and the note and mortgage of 
the Griffins upon other property for $700 and that the two payments 
made by the latter before their note fell due were not applied in 
part satisfaction of the additional $500 which the vendor insists had 
been due to him ever after March 23, 1901, but were indorsed upon 
the note which was not yet due, it has proved too great a strain upon 
our credulity to believe that this vendor conveyed his property to the 
Griffins without securing any mortgage back upon it, or note, due 
bill or other written évidence of their liability for the additional 
amount which he claims was due him for the transfer. A carefui 
reading and analysis of ail the évidence has forced our minds to the 
conclusion that the agreed price of this property was not $2,500, but 
$2,000. The decrees of the courts in the Indian Territory must 
therefore be reversed and the case must be.remanded with instructions 
to (lismiss the bill. It is so ordered. 
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TROMP V. WILLIAM CRAMP & SONS SHIP & ENGINE BLDG. CO. 
(Circuit Court of Appeals, Second Circuit February 1, 1906.) 

No. 92, 

1. Wbit of Ebsob — Review — Instructions. 

Assignments of error based on the court's charge to the Jury cannot 
be considered by tbe appellate court, where no exceptions were talien 
to the charge. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§§ 1516-1532.] 

2. Tbial— Refusal of Instructions — Applicabilitt to Evidence. 

In an action to recover for services rendered uiider an alleged con- 
tract fixing the amount of compensation to be paid, a request for an 
instruction, permitting the jury to fliid for plaintifC for the reasonable 
value of the services, was properly refused, where there was no évi- 
dence of such reasonable value. 

[Ed. Note, — For cases in point, see vol. 46, Cent Dig. Trial, §§ 596- 
612.] 

In error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of the 
Circuit Court Southern District of New York, entered upon the verdict of 
a jury in favor of défendant in error, who was défendant below. The 
action was brought to recover for plaintifC's services In instituting and 
carrying on negotiations between the défendant and the Turkish govemment, 
looking to the purchase of a cruiser or war vessel from the défendant 

Norman G. Johnson, for plaintiff in error. 
H. G. Ward, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. There are four assignments of error. The first 
two challenge the soundness of several voluminous excerpts from 
the court's charge to the jury. No objection was taken, and no ex- 
ception was reserved to any part of the charge. Thèse assignments 
of error, therefore, cannot be considered in this court. Morning Jour- 
nal V. Rutherford, 51 Fed. 513, 2 C. C. A. 354, 16 L. R. A. 803; Park 
Bros. V. Bushnell, 60 Fed. 584, 9 C. C. A. 138. 

The third exception is to the court's refusal to charge the followîng 
proposition : 

"If the negotiations conducted in this country by Admirai Ahmed were 
the continuation of the Constantinople negotiations, and as such resulted in 
the contract in question for the cruiser, and the jury find that no spécifie 
commission was agreed upon, then the plaintifC is entitled to recover such 
amount as the jury flnd from the évidence to be the fair and reasonable 
value of his services." 

The record is barren of any évidence tending to show the "fair and 
reasonable value" of plaintiff's services, The only claim sought to be 
sustained by proof was that, in addition to $3,500 and his disburse- 
ments whicïi had been paid him, he was entitled to recover by agree- 
ment with défendant, express or implied, 1 per cent on the contract 
price of a cruiser, which was sold to the Turkish government for 
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"something like $1,600,000." If the jury was not satisfied that there 
was an agreement to pay him that commission, there was nothing 
except blind guesswork upon which to predicate any finding as to fair 
and reasonable value of services. The trial judge therefore properly 
refused the request. 

The fourth assignment of errer is to a refusai to charge that "it was 
the duty of the défendant to aid the plaintiff in every reasonable way 
in the negotiations." The court was under no obligation to charge 
this proposition, unless there was something in the testimony from 
which the jury might infer that the défendant had in some way re- 
fused or neglected to aid him in his negotiations. A careful perusal of 
the record satisfies us that it contains nothing which would warrant 
the jury in making any such finding. The request was properly re- 
fused. 

In thus briefly disposing of the case, we may add that we are 
strongly of the impression that the proof was insuificient to warrant a 
finding that there was any contract to pay a commission in addition 
to the $3,500 and disbursements. However, since the jury did not 
find that there was, that branch of the case need not be discussed. 

The judgment is affirmed. 



JAMES et al. v. WILD GOOSB MINING & TRADING CO. 

(Circuit Court of Appeals, Nintti Circuit Pebruary 5, 1906.) 

No. 1,228. 

Appeai. — Oedeb Denyinq Preuminaey Injtinction — Détermination of Cas* 
ON Meeits. 

An Important question such as one involving water rights in Alaslca 
will not Be déterminée! on tlie merits, on an appeal from an order deny- 
ing a prelimlnary injunction, the application for which was heard on 
affidavlts. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Dudley Du Bose, G. J. Lomen, and Charles E. Naylor, for appel- 
lants. 

Chas. Page, Edward J. McCutchen, and Samuel Knight, for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. We do not think it well to décide the im- 
portant water-right question argued by counsel for the appellants on 
this appeal from an order denying them a preliminary injunction, the 
application for which was heard upon afHdavits — especially as it ap- 
pears that the only use of the waters in question by the appellants 
with which it can be claimed that the appellee interfered was by vir- 
tue of an appropriation of waters of Ophir creek, Alaska; which ap- 
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propriation, it seems, was subséquent in point of time to the appro- 
priation of the waters of the same creek under which the appêllee 
daims. 

The order of tlie court below refusing a preliminary injunction is 
affirmed. 



VAN EPPS T. UNITED BOX BOARD & PAPER CO. 

(Circuit Court of Appeals, Second Circuit January 23, 1906.) 

No. 170. 

1. Patents — "Vamdity — Incorbect Statement of Principuss or Opebatiom. 

Where a patent discloses means by which a novel and successful re- 
suit is secured, it is Immateriai whether the patentée understands or 
correctly states the theory or philosophical principies of the mechanism 
which produces the new resuit. 

2. Same — Anticipation — Devices Not «Pbacticaixt Opebatitis. 

Where prior patents, or the machines constructed under them, embody 
the prlnciple covered by a later patent, and sufflclently disciose the in- 
vention claimed therein, they are not deprived of their effect as anticipa- 
tions by the mère fact that such machines are not capable of successfui 
practical working, because of objections as to mlnor matters of détail In 
construction. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dlg. Patents, 5 73.] 

3. Same — Invention — Change in Fobm ob Degbee. 

It is not patentable invention merely to carry forward an invention 
shown in a prior machine by a change only in form, proportions or de- 
gree or the substitution ot équivalents, doing substantlally the sam« 
thlng In the same way by substantially the same means but with better 
résulta. 

[Ed. Note.— For cases In point see vol. 38, Cent Dlg. Patents, {§ 20, 24.] 

i. Same — Infbingement — Ptrip Scbeenino Machine. 

The Victory patent No. 417,451, for a pulp screening machine was not 
anticipated, and discloses a patentable Invention of merit, but a" Hni- 
Ited by the prior art and by the proceedings In the Patent Office, held not 
infringed. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 137 Fed. 418. 

Thls cause comes hère upon appeal from an interlocutory decree of th« 
United States Circuit Court for the Northern District of New York, on final 
hearing, adjudicating the validity, and infringement by défendant of clalms 
one and two of complalnant's patent No. 417,451, granted to Edmund Victory, 
December 17, 1889, for a pulp screening machine. 

Francis T. Chambers, John C. Pennie, and Osgood & Davis, for 
appellant. 

E. H. Risley, for appellee. 

Before WAI.LACE, LACOMBE, and TOWNSEND. Circuit 
Judges. 

TOWNSEND, Circuit Judge. The art to which the patent relates 
is that of separating, by means of sieves known as screen-plates, th« 
fibrous particles and impurities in paper pulp, and of breaking up 
matted masses of the fibre. The screen-plates are slotted, and in th« 
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machines hereîti dîscussed reciprocating plates, called bellows-plates, 
form the bottom of a chamber below the screen-plates. 

The construction of the Victory screen is accurately explained in 
complainant's brief as follows: 

"ïlie machine has a supporting frame with a rectangular body-frame 
which has the séries of parallel cross-bars forming the rectangular spaces. 
At the top of the spaces are secured the separate bellows-plates, the sides ot 
which are eonnected to the cross-bar, while their ends are connected to 
the side pièces <Jf the frame by flexible bellows-joints, of sultable ma- 
terial. In the lower part of the frame is mounted a longitudinal drlv- 
ing-shaft, * * * and upon this shaf t, * * * are mounted a séries 
of eccentrlcs, • • • connected to the mlddle uuderside of the bellows- 
plates by the frames. Thèse eccentries are arrangea alternately, so that 
as the alternate eccentrlcs elevate the alternate bellows-plates to which 
they are connected, the other alternate eccentrlcs will lower the alternate 
bellows-plates to which they are connected. * * * At the outer edges 
of the strips which run aroimd the top of the frame, is secured a rubber 
paeking, or other sultable material, while the strips extend along the center 
of the top of the cross-bars to which they are secured by nails or screws, 
and along both their sides are secured paeking strips of rubber or other sult- 
able material. There is a top to the machine. » * * The top or vat has 
cross-bars, which register with the cross-bars of the body-frame, and the 
screen-plates are secured on the top of the cross-bars, as shown, with their 
Ride edge meeting on the cross-bars. The top and body hâve opposite ap- 
ertured lugs through which screw bolts pass, havlng nuts on their ends, 
and it will be seen by tightening thèse screw-bolts, the top will be locked 
tightly down, the top and its cross-bars pressing down firmly on the paeking 
and around the ends and sides of the bellows-plates, thus separating each 
bellows-plate by alr-tight joints extending entirely around It, and renderlng 
each bellows and the screen-plate above it entirely Indépendant of ail the 
others. (The patentée says:) 'This is an important feature of my invention.' 
The top of each bellows-plate is covered, and each bellows Is formed with a 
central opening from which a short pipe leads down into a box, which Is 
secured longltudinally beneath the center of the cross-bars. The lower end 
of thèse pipes terminate about the distance above the bottom of the box 
shown and they are always sealed by water and paper 'stufP In the box, 
above which they never rise. 

"In opération It will be seèn that as the drlvlng shaft revolves the bellows- 
plate, each havlng Its separate eccentric, will be moved up and down alter- 
nately as before described, the bellows-joints permitting this movement, and, 
as the paeking around each bellows séparâtes it completely from the other 
when the top is fastened down by the screw-bolts, It will be seen that each 
bellows wlU operate independently of ail the others and draw the paper 
stufï which flows upon the screen-plates above It down through the screen- 
plates. 

"The paper pulp Is thus drawn down through the screen-plates upon the 
concave face of the Independently-working bellows, and passes down through 
the central openings and pipes Into the longitudinal box from which it may 
be discharged through pipes or in any other sultable manner : 'I do not wish 
to confine myself to the discharge pipes hère shown, as I may employ any 
other well-known means for eflCecting the same purpose.' " 

And the contention of complainant is as follows: 

"Victory • * * took some of the Independent mechanical éléments, old 
in the prier art when separately eonsidered, and made a new and usefui 
combiuation, which met the pressing needs of the wood pulp industry aud 
solved existing troubles in the screening of wood pulp. Vietory's type of 
screen has drlven out of use ail prior types of screens by doing more and 
better work than was ever before aécomplished in the manufacture of wood 
pulp into paper. The spirit — the very core of Vietory's Invention consista 
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in tlie divifïiou of the space under a given screening area Into separate, Isolat- 
ed, expanding, and contracting chambers, in which, at ail tlmes, there is 
présent a sufficient quantity of air to permit of the expansion and contrac- 
tion of the isolated chambers, so that by the expansion of the separate cham- 
bers a powerful suction is exerted on the stock eovering the screen-plates, 
and when the chambers are contracted the air and stock in the chamber 
is forced upwardly through the slots in the plates with the force of an ex- 
plosion, thereby removing ail slivers and obstructions drawn into the slots 
by the down suction. The combination of mechanical éléments expressed in 
daims one and two of the patent revolutionized the wood pulp paper screen- 
ing industry more than any other single factor and made cheap paper pos- 
sible." 

The so-called Gotham screen, one of the alleged infringements, is 
the nearest to the patented construction. It is admitted that tliese 
screens "are Uke the Victory screens in having the space beneath the 
screen-plates divided up into a number of separate and independent 
compartments, separated from each other by air-tight partitions, and 
each provided with a vibrating diaphragm forming a part of its bot- 
tom." But there is only one compartment below each pair of screens, 
vv'hich compartment is only partially divided into two sections by a 
cross-bar, and, therefore, not "rendering each bellows and the screen- 
plate above it entirely independent from ail the others, * * * an 
important feature of my invention." The so-called "bellovi's-plates" 
are not dish-shaped. Rubber strips are fastened to the top of the 
bellows-plates, as in the prior art, but there are no bellows- joints 
secured to the sides and ends of the bellows-plates. Gotham screens 
hâve a différent, and apparently more practical and effective, driving 
mechanism, and a différent, and claimed to be an improved, arrange- 
ment of a flow box, which dispenses with the forked Connecting frame 
of the patent. 

Tlie claims in suit are as f ollows : 

"(1) In a pulp-screening machine, the combination of the séries of separate 
screens, 18, the séries of independent bellows-plates, 5, having the flexible 
beilows-joints, 6, at thelr sides and ends, the drlve-shaft, 7, having the ec- 
eentrics, 8, 9, alternately arranged upon it, and the connecting-frame, 10, sub- 
stantially as set forth. 

"(2) The combination, in a pulp-screèning machine, of the body-frame, 2, 
having the parallel cross-bars, 3, the séries of independent reciprocating 
bellows-plates, 5, having the flexible beilows-joints, 6, at their sides and ends, 
the flexible packing-strips, 13 and 14, extending around the ends and sides of 
each bellows, and the top, 15, having the séries of parallel cross-bars, 17, 
and the screen-plates, 18, substantially as set forth." 

The other machines complained of are those known in the trade as 
the "Success," "Packer," "New Success," "New Packer," "Monarch," 
and "Wells" screens. The Packer, Success, Monarch, and Wells 
screens do not differ substantially from the Gotham construction. The 
New Packer and New Success machines do not infringe the second 
claim because, inter alla, "the screen chambers lying beneath the 
plates and above the vibrating diaphragma are not separated from 
each other by tight partitions;" they use a continuous sheet of rub- 
ber as a vibrating diaphragm, thus dispensing with the "bellows-plates, 
5" and "the flexible beilows-joints, 6, at their sides and ends;" they 
do not hâve "the fîexible packing-strips, 13, and 14, extending around 



872 143 PEDEKAL REPORTER. 

the ends and sides of each bellows," as claimed, and, therefore, not 
"thus separating each bellows-plate by an air-tight joint extending 
entirely around it, and rendering each bellows and the screen-plate 
above it entirely indépendant from ail the others." 

The contention of complainant that pulp stock lodging between 
screen chambers so constructed as to be in free communication with 
each other throughout the whole vat, is the équivalent of thèse specific- 
ally limited "flexible packing-strips, 13 and 14," described as "the 
packing completely around each bellows (which) séparâtes it com- 
pletely from the others," because the patentée stated that said packing- 
strips might be of "rubber or other suitable material," is without 
merit, and does not require discussion. If, in the opération of a ma- 
chine constructed without such strips, the pulp stock performs the 
function of sealing and séparation, then there is no useful function 
assignable to or résultant from the provision of such strips. 

Much of the évidence in this case is devoted to a discussion as to 
whether the Victory patent is predicated upon an erroneous theory 
of pneumatic opération by means of air constantly présent beneath 
the screen-plates alternately pumped up and down through the slots 
in the screen-plates and causing a powerful downward suction of pulp 
into the chamber. The conflict of évidence on this point, based upon 
conflicting théories and practical experiments, leaves the question 
in doubt. We hâve not found it necessary, however, to détermine 
this question or the subsidiary question as to whether defendant's 
screens are pneumatic or hydraulic in their opération, 

The language of the patent fails to state any theory of the patentée 
as to the présence of air below the screen-plates. But where a patent 
discloses means by which a novel and successful resuit is secured, it 
is immaterial whether the patentée understands or correctly states 
the theory or philosophical principles of the mechanism which produces 
the new resuit. Walker on Patents, § 175 ; Dixon-Woods Co. v. 
Pfeifer. 55 Fed. 390, 5 C. C. A. 148 ; National Meter Co. v. Thomson 
Meter Co. (C. C.) 106 Fed. 531, 538. It may be assumed, however, 
in the disposition of this case that the patentée proceeded upon the 
pneumatic theory and that this theory was correct, and that the "im- 
portant feature" of the Victory invention, the independent air-tight 
construction, upon either theory of opération was a patentable im- 
provement upon the devices of the prior art. 

The patentée originally claimed his invention broadly in the fol- 
lowing claims: 

"(1) In a paper screening machine, the combination, wlth a séries of 
screen-plates, of a séries of independent bellows working beneath said 
screens : substantially as set forth. 

"(2) In a paper screening machine, the combination, with a séries of 
screen-plates, of a séries of alternately reciprocating bellows; substantially 
as set forth. 

"(3) The combination, with the séries of screen-plates, of the independent 
bellows, the drlve-shaft having the séries of eccentrics alternately arrangea 
upon it, and the Connecting frames; substantially as set forth. 

"(4) The combination, of the body frame having the cross-bars, the re- 
ciprocating bellows-plates having the bellows-joints, the packing around 
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each bellows, and tbe top having the cross-bars and the screen-plates ; sub- 
stantially as set forth." 

They were rejected on Kron patent, No. 315,420, and were canceled, 
and the daims in suit were substituted therefor. The Kron patent 
sliows two longitudinally arranged chambers provided with pulsating 
diaphragms alternately actuated. It does not show the détails of con- 
struction of the Victory patent, such as the parallel cross-bar air-tight 
arrangement with packing-strips. In view of the marked différences 
in construction, it is questionable whether the applicant Victory, in- 
stead of canceling, might not hâve so amended, the rejected claims, es- 
pecially the fourth, as to differentiate them from the références cited, 
and still protect some of the broader éléments of his invention. But, 
bowever that may be, he acquiesced in the action of the Patent Oiifice, 
and elected to substitute the présent narrow claims in suit, and is 
now estopped to so expand them as to einbrace the rejected subject 
matter. Whether such limitation would hâve been required upon a 
full survey of the prior art will be discussed later. 

Defendant's expert, Dayton, names as the three closest références to 
the patent in suit the Richardson & Glenny British patent. No. 4,669 
of 1880 ; the "Engineer No. 1," showing, in 1887, the construction then 
made under the Miller British patent. No. 3,630 of 1880 ; and the United 
States Russell & Cragin patent, No. 3-59,543 of 1887: 

The Richardson & Glenny patent is for an improved strainer for 
paper pulp. The patentée describés and illustrâtes a strainer fixed 
in an inclined position in a vat, provided at its bottom with "a dise and 
diaphragm of india rubber or other flexible material, and a rapid 
reciprocal motion is given to the dise by nieans of a Connecting rod and 
crank working from a revolving shaft." The patentée, stating that 
"the finished pulp passes through the strainer by the aid of the action 
of the dise and diaphragm, * * * and the strainer is self-clear- 
ing," says: 

■'It is most conveuient and effective to use two or more similar strainers, 
and for the stuffi to flow over the surface of one of them onto that of the 
next. and so from one to another till ail the elean pulp has passed through, 
and ail foreign matter is strained out or separated." 

Thus the patent showed a strainer divided into two sections, each 
liaving its separate diaphragm. Thèse sections were separated from 
each other by a cross-partition, so as to be independent one of the 
other. The diaphragms or bellows-plates were connected with the 
top edge of openings into the sections by a flexible india rubber gas- 
ket, and so connected to the driving mechanism as to enable one of 
the diaphragms to rise while the other was descending. The openings 
îrom the vat were regulated by valves, so used to regulate the outflow 
tliat "the level of the stuff in the vat may be regulated and maintained 
at the level at which the strainer works most efficiently." The patentée, 
referring to the inclined position of the plates, says that those on the 
second chamber "may be placed level or slightly inclined." Complain- 
ant asserts that this patent does not show a séries of parallel cross- 
bars forming the rectangular spaces, nor the bellows-plates at the top 
of thèse spaces, as specifically described and claimed in the patent in 
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suit, nor its spécifie driving-shaft construction, nor tlie air-tight cross- 
bar construction. 
Counsel for complainant says : 

"The change of the bellows-plates from the bottom to the top of the frame 
body reduees the sizes of the expanding and contracting chambers and In- 
creased niaterially the efflciency of the suction, and the slze and shape of 
the bellows-plates are différent in the Victory invention." 

It may be assumed that this statement is correct. 

There is a direct conflict of testimony as to whether expérimental 
machines, claimed to be constructed under the Richardson & Glenny 
patent, were capable of successful practical opération. The time- 
worn allégations of painstaking efforts to construct and operate, re- 
sulting in utter failure, are met by the conventional counter allégations 
directed to showing that the prior machines were better than those 
of the later invention claimed in the patent in suit. There is évidence 
tending to show that some unwarranted additions were made to the 
Richardson & Glenny expérimental machine constructed by défendant, 
which largely contributed to its successful opération, and that the 
so-called Richardson & Glenny machine experimented with by com- 
plainant was unwarrantably so constructed that it could not possibly 
work. It is claimed by défendant that machines made under this 
patent were manufactured and sold in 1883 and for many years 
thereafter, while complainant's witnesses testify thât the Richardson 
& Glenny machines used in the Remington factory were not prac- 
tically successful and were discarded. In view of this conflict of tes- 
timony it is impossible to certainly détermine the extent of the bearing 
of thèse machines on the patent in suit. But, even if the work done 
by the scrçens was unsafisfactory, it may be fairly assumed that 
the chief trouble was, as stated by complainant's witness, Remington. 
He testified as follows: 

"They screened the stock very nicely, but we put only a small quantity 
through theni. Q. 23. What was the reason for discarding the further use 
of thèse screens? A. The quantity we could get through them was so small." 

In thèse circumstances, the rule frequently invoked in the case of 
mère paper patents may with much greater force be applied to thèse 
machines, which, even though they may hâve worked imperfectly, 
were confessedly capable of a limited, successful, practical opération. 
Where such patents, or the machines constructed under them, em- 
body the principle covered by a later patent; the mère fact that they 
are not capable of successful practical working because of objections 
as to the minor matters of détail in construction will not deprive them 
of their effect as défenses where they sufficiently disclose the inven- 
tion claimed in the later patent. Pickering v. McCullough, 104 U. 
S. 310, 319, 36 L. Ed. 749. 

Engineer No. 1 publication illustrâtes and describes machines con- 
structed under Miller British patent No. 3,620 of 1880. Thèse ma- 
chines show an arrangement of devices similar to those in Richardson 
& Glenny, but designed to effect the screening by "producing a disturb- 
ance which causes the stuff to pass through the shts." There is no 
suggestion or construction implying the idea of utilizing suction in 
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their opération. Nevertheless, the Miller machines, which were prac- 
tically and commercially successful, serve to closely limit the Victory 
patent, and their manifest bearing upon its status are not disposed of 
or seriously affected, save in the particulars noted above, by the criti- 
cisms of complainant's expert. 

The Russell & Cragin patent, No. 359,543, shows a construction em- 
bodying every élément found in the patented construction in suit, 
except the diaphragm and joints. The space beneath the séries of 
horizontal screen-plates is divided by transverse partitions into sep- 
arate chamber^, provided with separate agitators or pumping bars. 
The upper and lower sections of the vat, hinged as in Victory, contain 
upper and lower cross-bars, as in Victory, having packing strips 
thereon, and the discharge passages ail deliver into a common flow 
box. The patentées say: 

"B B represent tlie stationary bars or partitions between the pumping bars, 
A. Tliese partitions we now provide witli longitudinal indentatious or chan- 
nels, C in their tops, and secure to the underside of the screen, 0, strips, D, 
of wood or métal, or other suitahle materlal, coinciding with the channels of 
the partitions, and fltted elosely thereto, so as to form a tight joint and sup- 
port the central portion of the screen, and at the same time form a sep- 
arate and distinct compartment for each pumping bar, thereby further in- 
creasing the efflciency of the pumping apparatus under the screen." 

Complainant's expert's criticisms of this patent are that the pump- 
ing bars eannot pump, but are mère agitators, and that there can be 
no air space between the plates. The second point is immaterial in the 
view we hâve taken as to the hydraulic and pneumatic théories; the 
first point is met by the présence in the art of the vibrating diaphragma, 
shown in the patents already discussed, and by the description and 
illustration of the two means in Wise British patent, No. 14,101, and 
their description as équivalents in Kron patent. No. 14,603. 

It is unnecessary to further examine this branch of the prior art. 
The screen machines chiefly in use in this country prior to the Vic- 
tory invention were the Knocker, Bremaker & Moore, Gould, and 
Black & Clausen. Of thèse the Bremaker & Moore screen, described 
in Bremaker patent, No 343,428, may be selected as the most im- 
portant and best type, and will be discussed because of its continuous 
practical, successful, commercial opération, and also because defend- 
ant's screens approach it in construction. This machine belongs to the 
old type of single chamber and single diaphragm screens. The screen- 
plates were supported on transversely extending cross-bars, concave 
on their lower sides, corresponding to the number of screens. The 
whole space below the cross-bars and above the single diaphragm plate 
was open, by reason of said concave construction, so that there was 
free communication throughout. The diaphragm was operated by 
driving mechanism substantially like that used by défendant. In op- 
ération the pulp was shaken through the slots in the screen-plates by 
the vibration of the diaphragm. It may be noted in this connection, 
with Bremaker using one compartment and one diaphragm, and de- 
fendant using two compartments and one diaphragm, that the much 
discussed air-tight suction theory applies to each, it being only a 
matter of degree, and in multiple each acting as one did before. 
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Complaînant's critîcîsms of thèse screens are as follows : They "re- 
quired a spécial f oundation" ; they were expensive to ihsta.ll; they 
were noisy in opération ; they required fréquent repairs and were slow 
in opération; * * * no means were provided for producing suc- 
tion; * * * if at times a suction could be obtained, it was liable 
to be instantly lost by the irregular flow of the stock." 

Complainant's counsel admits that thèse machines did "good work, 
though very little." And complainant's witness, W^rren, testified as 
follows : 

"In référence to the Bremaker & JMûore fecreen, would say that I consîder 
this praetically among the class of dlaphragm screens and not subject to so 
much of the imperfections whlch are referred to above. * * * In this 
respect I consîder the Bremaker & Moore closely approaches the Gotham 
screen. tJnder similar conditions, I would not say It would make more or 
less lumps than the Gotham screen." 

The insufficiency of the foregoing criticisms will further appear 
from the admissions of complainant's witness, Remington, quoted be- 
low. Counsel for complainant, having asserted that the Victory 
screens were immediately adopted, and hâve since been successfully 
used and hâve displaced ail older types, gives 10 reasons for this 
alleged situation, as follows: 

"First Because Victory's type of screens was uniike any prior screens 
shown, or described, in that it consisted of a new and nseful comblnation of 
éléments which separated the space under a séries of horizontally disposed 
screen plates, into a séries of separate independently operated, alr-tight, ex- 
panding and contracting chambers crosswise of the vat and located above 
the horizontal top of the frame, beneath the plates; each Independently ex- 
panding and contracting chamber, operated upon by a rigld bellows-plate of 
neariy the slze of the chamber, operated crosswise of the lèngth of the vat, 
whereby a séries of partial vacuums were produced Immediately under the 
plates and a séries of propulsions of stock and air through the slots of the 
plate, so that the whole screen area covered wlth stock is operated upon by 
suction and blast, and when any portion of the plates run dry only the cham- 
ber under the dry screen plate Is inoperative, and the Instant when the 
plate is covered the chamber résumes its normal work. 

"Second. They removed the string, slime, spots, and defects from web 
and book paper. 

"Thlrd. They cost, to Install, about one-third of the cost of prior types 
of screens. 

"Fourth. They screened twlce as much stock, and do their work better 
than the older types of screens. 

"Fifth. They required no spécial solid foundation. 

"Sixth. They effeeted a great saving in repairs. 

"Seventh. They made little or no noise In opération. 

"Eighth. They required less attention to keep in order ; the plates needed 
cleaning but once per week, while prior types required cleaning every day. 

"Nlnth. They saved a great amouut of power. 

"Tenth. They required no spécial attention while in opération." 

The record establishes beyond contradiction the iricorrectness of 
thèse assertions to any extent which would permit an enlargement of 
the scope of the claims to embrace defendant's screens. In îact, most 
of the assertions material to the question of scope may be disposed of 
by the évidence of complainant's witnesses or undisputed facts. That 
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the Victory screen, as made under the patent, was not a success, ap- 
pears, inter alia from the évidence of complainant's witness, Reming- 
ton, who testifies as follows: 

"X-Q. 155. You were asked to state. as I understand It, whether you 
thought paper produced on the old Knocker screens, the Gould screen, the 
Black & Olausen screen, or the Bremaker & Moore screens would be salable 
to-day in the market on equal terms with paper produced from pulp treated 
by the Gotham type of screens. I will novv ask you whether you believe 
that the so-called Victory screen made by Gotham eould be used to produce 
paper salable in the market in compétition with the screen known as the 
Gotham screen made by him after the termination of the verbal agreement 
and in use to-day? 

"A. I don't think it could. The Victory screens were never used to any 
great extent on paper machines. 

"X-Q. 156. Tou did try to use them, did you not, and then relegated 
them to the pulp mill? A. Yes. 

"X-Q. 157. The faet that thèse Victory screens had separate compart- 
ments did not save them from being ineffective for work on the paper ma- 
chine, did it? A. No. 

"X-Q. 158. Nor the fact of the movement of the diaphragms alternate- 
ly in action? A. It did not. 

"X-Q. 159. As I understand it, the so-called Victory screens made by 
Gotham had a separate diaphragm for each screen-plate. Is that correct? 
A. Tes. 

"X-Q. 160. But when you came to build them, after he had given up 
his license, you provided a diaphragm for each pair of adjacent screen plates. 
Is that so? A. Yes. * * * 

"X-Q. 17T. Did you make any profit out of thèse screens last referred 
to? A. No. 

"X-Q. 178. Did you not eonclude that there was no money in making and 
selling the Victory screen? A. There was no money making them the way 
we did. * * * 

"R-D. Q. 222. The only trouble with the Victory screens In using in 
connection with paper machines was the fact that the screen had a little 
toc strong suction. Was not that it? A. Yes. 

"R-D. Q. 223. And when you enlarged the separate compartments so 
as to include two screen-plates for each bellows-plate, was there any fur- 
ther trouble with the use of those screens in connection with paper ma- 
chines? A. We never tried them on a paper machine. It would not hâve 
made any différence." 

As to the first point. The complainant's description of the Victory 
construction omits the spécifie limitations, stated and imported into 
the claims in suit by reason of the file wrapper and spécifications and 
from the prior art, whereby defendant's construction is dififerentiated 
from said claims. This appears from the discussion of the claims and 
of defendant's screens in the earlier part of this opinion. 

The second point may be disposed of by the testimony of complain- 
ant's witnesses, Warren and Remington, quoted above, and by Rem- 
ington's further testimony as follows: 

"X-Q. 197. Do you consider that the imperfections in paper due to knots, 
slime spots and 'strings' are diminished because of the subdividing of the 
compartments beiow the screen-plates into separate compartments? A. I 
don't know that that would make any différence. 

"X-Q. 198. Or to the fact that one diaphragm goes up while its neigh- 
bor is traveling downwardî A. I don't think that would make any différ- 
ence. 
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"X-Q. 199. Suppose ail of the compartments of a Gotham screen, except 
one, were out of action and the diaphragm of the single remaining compart- 
ment were opéra ted, would you get the same quality of pulp in that single 
department? A. I think you would. 

"X-Q. 200. Ail of the compartments operate in the same way, do they 
not, in so far as the avoidarice of Imperfections resuit In the paper are con- 
cerned? A. Yes, I think so. 

"X-Q. 201. You hâve no doubt of it, hâve you? A. I bave no doubt." 

As to the third point, one of complainant's witnesses testifies that 
the Gould screens, which "ran fairly well," were "well built and not 
very hard to keep in repair." 

As to point four, it would seem from complainant's évidence that 
even if the Victory screens did more work, it was not necessarily bet- 
ter work. 

Disrégarding, for the purpose of this inquiry, ail of defendant's 
évidence, we may assume the correctness of complainant's other 
contentions, that the Victory machine was cheaper, did more work by 
enlarging the bellows-plates to nearly the size of the chamber, required 
less repairs and attention, was less noisy, and used less power than 
those of the prior art. But even if it be further assumed, which cer- 
tainly is not satisfactorily proved, that thèse results are due to the 
constructions covered by the first and second claims of the patent, it 
is clear that thèse constructions are not used by défendant. The com- 
plainant's spécifie air-tight construction may hâve contributed to the 
efBciency of the machine, but défendant secures its results by a dif- 
férent construction; the comparative noiselessness and prolonged life 
and saving in foundation and repairs, would seem chiefly to be the 
results of avoiding shock by the substitution of a modified construction 
of the old diaphragm for the old agitator, while défendant does 
not hâve the patented diaphragm, "rendering each bellows and the 
screen-plate above it entirely independent from ail the others." It is 
not invention to merely carry forward an invention shown in a prior 
machine. "A change only in form, proportions or degree, the sub- 
stitution of équivalents, doing substantially the same thing in the same 
way by substantially the same means with better results, is not such 
invention as will sustain a patent." Smith v. Nichols, 31 Wall. 113, 
119, 23 L. Ed. 566; Ansonia Brass & Copper Co. v. Electrical Sup- 
ply Co., 144 U. S. 11, 12 Sup. Ct. 601, 36 L. Ed. 327. We conclude, 
therefore, that the advantageous results asserted on behalf of such 
éléments of the patented construction as are covered by the claims in 
suit either "fall within the category of degree," or are due to détails of 
construction not used by the défendant. 

Thus far the questions at issue hâve been discussed chiefly in the 
light of the testimony of complainant's witnesses and the undisputed 
showing of the prior art. In view of the insufficiency of the testimony 
to support the assertions made in support of the patent, and its négative 
character as to the prior art, we are brought to a considération of 
the latter as testified to by defendant's witnesses, who are practical 
paper manufacturers of long and extensive expérience. They tes- 
tify to the continued, actual, practical, successful use for years of 
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more than a hundred suction diaphragm screens, some with single 
compartment single diaphragm screens, others with diaphragms di- 
vided into several parts, some of which are in use at the présent 
time. They assert that the single diaphragm screens screened just 
as well, made just as good paper, had as strong suction, and required 
only the same foundations as the multiple screens. Hall, one of de- 
fendant's witnesses, sums the matter up as follows : 

"Ali conditions being equal, I sliould say tliere vvas practically no différence 
between tbo workiugs of single compartment single diaphragm screens and 
tlip umJtiple compartment multiple diaphragm screens." 

In this connection it must be noted that the évidence of complainant 
shows that the various new types of separate compartment suction 
screens hâve in large measure displaced the older type, and are now 
generally used in the wood paper pulp industry. Défendant contends, 
however, that this change is due, not to the adoption of the character- 
istic features of the Victory construction, but to an avoidance thereof, 
and the substitution of noninfringing features. How far this con- 
tention is justified by the facts shown it is unnecessary to détermine.. 
It is sufficiently proved that the old screens were and are practicable, 
and that, even if the screens originally constructed under the Victory 
patent were impracticable, the defects hâve been remedied, and ma- 
chines constructed along the Unes of his patent are now a practical 
commercial success. 

Counsel for complainant, referring to the testimony of her witnesses, 
says as follows : 

"Ail thèse witnesses agrée that paper could not now be made and marketed, 
were the old screens to be used, on account of the damaged quality of the 
product. This évidence is wholly uncontroverted." 

But he fails to point out what has been shown above, that the saine 
criticism applies to the original Victory screens, before the introduc- 
tion of the later improvements. An exhaustive examination of 
the record, and careful considération of ail the arguments herein, in 
view of the importance of the questions involved, compels the con- 
clusion that the Victory conception was a meritorious one, and not 
justly subject to the criticisms belittling the status of the invention. 
We conclude that the Victory patent disclosed a novel and more 
simple and economical construction, which materially contributed to 
increased efficiency and possible superiority of product, and substan- 
tially advanced the pulp screening art. It was new in Victory to use 
bellows-plates with concave tops, having bellows-joints secured to their 
sides and ends, flexible packing-strips, such as he describes, and 
forked Connecting frame. And Victory departed from the prior art 
not only in thèse détails of construction, but also by placing a dia- 
phragm up between each pair of cross-bars, thus effecting a division of 
the spaces into separate, isolated, independent pumping chambers. 

Therefore, every assumption has been made, and every doubt has 
been resolved, in favor of the patent, so far as this was justified by 
the record. But, even in this view, we cannot ignore the self-imposed 
limitations of the claims :n suit, justified, if not required, by the prior 
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art. The défendant, by the élimination or modification of the claîmed 
détails of the patented construction, and a readjustment of relative 
size and location of supporting bars, diaphragms and flow box, either 
permissible by reason of the disclosures of the prior art, or not covered 
by the claims in suit, has succeeded in constructing a noninfringing 
machine. 

The decree of the court below is reversed, with costs of this appeal, 
and the court below is directed to dismiss the bill, with costs. 
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Nos. 1,234, 1,235. 

1. "Patents — Suit fob Infeingement — Extent or Use of Device. 

That the device of a patent was publicly used and exhiblted In aetual 
use for two years is sufflcient to sustain a suit for infringement without a 
showing that it has been In constant use since that tlme. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patents, §34.] 

2. Same — Vaudity — Peesumption Feom Géant. 

Due considération must always be glven by the court or Jury, as the 
case may be, to the presumption of validity arising from the grant of 
a patent and the real question in ail cases is whether or not the évidence 
In the case is sufflcient to overcome such presumption. 

[Ed. Note. — ^For cases in point, see vol. 38, Cent DIg. Patents, |§ 
162-165.] 

3. Same — Constbuction or Claims — Genebic Claims. 

A pioneer inventer Is entitled to a generic clalm, and may also In- 
élude spécifie claims In the same patent and In such case the broad 
claims are not, prima facie, to be restrlcted by reading Into them the 
spécifie devices claîmed in the narrower ones. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dlg. Patents, §248.] 

4. Same— Validitt akd Inpeingement— Regulatoe foe Mechanioal Musical 

Instbumbnts. 

Thé Tremaine & Pain patent. No. 552,796, for improvements In me- 
ehanlcal musical instruments using perforated music sheets, by which 
two such sheets In two separate organs or a banlj organ, are made to 
move In unison, so that the instruments wUl play without variation in time, 
is valid, and embodies an Invention of such novelty and importance as 
to constitute a distinct step In the progress of the art, and to entltle Its 
claims to a broad and libéral construction. As so construed It Is Infringed 
by the device of the Fl.eming patent, No. 659,442, which, although difCer- 
Ing in détails, embodies and appropriâtes the essentlal princlples of the 
earller invention. 

Appeals from the Circuit Court of the United States for the South- 
ern District of California. 

Hazard & Harpham, for appellant Los Angeles Art Organ Co. 

G. E. Harpham (J. J. Scrivner, on the brief), for appellant Murray 
M. Harris Organ Co. 

Harold Binney, John H. Miller, George L. Cooper, and Dickerson, 
Brown, Raegener & Binney, for appellees. 
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Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Thèse suits were brought by appellees 
(complainants in the court below) against appellants (défendants 
in the court below) for an alleged infringement of United States 
letters patent, No. 552,796, granted on January 7, 1896, to William 
B. Tremaine and Robert W. Pain for improvements in mechanical 
musical instruments. The infringement charged in No. 1,335 was 
making and selling musical instruments constructed "in accordance 
with the spécifications and drawings of United States letters patent. 
No. 659,443, granted on October 9, 1900, to William B. Fleming." It 
appears from the records that Fleming was formerly in the employ 
of the Farrand & Votey Organ Company, one of the predecessors of 
the iËolian Company, in Détroit, Mich., where he familiarized him- 
seîf with the Tremaine & Pain construction. 

Mr. Votey in his testimony said: 

"Mr. Fleming knew of this as early as 1895, as I explained to him the 
mechanlsm of the Tremaine & Pain device on my return from New Yorit 
about that time, and a little later Mr. Pain made me a duplicate of the 
device and shipped it to me in Détroit to be conneeted up with one of our 
organs In Détroit I mean conneeted electrically, .so that the admission of 
air to the tracker holes controlled a pneumatic maljing an electric contact 
whieh controlled the circuit for sounding the varions pipes of the organ, but 
the mechanism for controlling the two paper sheets in unison was just 
like that in New York." 

Thereafter Fleming commenced making varions alleged improve- 
ments and inventions, which, it is claimed by appellees, embodied the 
Tremaine & Pain principle of opération. In September, 1900, he left 
the employ of the Votey Organ Company, and early in October of 
that year he came to California, and was employed by Murray M. 
Harris, and afterwards by Murray M. Harris Organ Company (ap- 
pellant in suit No. 1,335"). This appellant failed in business and was 
succeeded by the Los Angeles Art Organ Company (appellant in suit 
No. 1,234), and it "undertook and agreed with the Murray M. Harris 
Company to complète contracts still outstanding." The appeal in No. 
1,334 is taken from an order of the Circuit Court granting a prelim- 
inary injunction. In No. 1,335, which will first be considered, the 
appeal is taken from a final decree entered by the court for an in- 
junction, and an accounting. 

It is assigned as error: (1) That the court erred in holding that 
the Tremaine & Pain patent sued on by complainant was good and 
valid ; ( 2) that the court erred in holding that the musrcal instruments 
constructed under the Fleming patent was an infringement of claims 
1, 3, 3, 4, 5, 10, 11, and 13 of the Tremaine & Pain patent. The 
évidence in the record, in our opinion, shows that the Tremaine & Pain 
patent is valid. The évidence also shows that Tremaine & Pain had 
constructed the apparatus, and put it in use in the hall of the Aeolian 
Company in New York on an organ of the Ferrand & Votey Organ 
Company built for the .•Eolian Company, as early as 1895, and it was 
there publicly used and exhibited in actual use for playing the organ 
143 F.— 56 
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for at lèàst two years. This was sufficient to enable appellees to main- 
tain this action without showing that it had been in coristant use 
ever since. Pitts v. Wemple, 1 Biss. 87, 93, Fed. Cas. .No. 11,194; 
Stitt, Trustée, v. Eastern R. Co. (C. C.) 33 Fed. 649; Masseth v. 
Johnston (Ç. C.) 59 Fed. 613. Does the Fleming machine and ap- 
paratus as dèscribed in his patent. No. 659,443, embody the invention 
as clainied in the Tremaine & Pain patent No. 553,796, and does it 
infringe that patent in claims 1, 2, 3, 4,. 5, 10, 11, and 13? In other 
words, did the court err in rendering its decree in favor of the appel- 
lees? In order to détermine what the rights of the appellees are, it 
is tiecessary to ascertain what their status in the art, under the Tre- 
maine & Pain patent, is, whether they were pionéers in their inven- 
tion, or mère improvers. H pionéers, they would be entitled to a broad 
and libéral construction, if, mère improvers, the claims would only be 
entitled to a narrower interprétation. 

The invention as specified in the letters patent is as follows: 

"This invention relates to mechanical musical Instruments In which per- 
fora ted sheets of paper are used In comblnatlon wlth a séries of air ducts or 
passages leading to musical reeds, pipes, or other sounding devlces, or to mech- 
anlsm for operating the sounding devlces, whlch are caused to sound by the 
exhaustlon or pressure of air; ail of whlch musical Instruments are well 
known. Heretofore It haa been very difficult If not Impossible to rua two 
perforated musie sheets, eaeh operating a separate and Independent musical 
instrument, synchronously or together for the two musical instruments con- 
trolled by the two perforated muslc sheets to play together In «nlson ; the 
difflculty being caused by the tendency of one of the muslc sheets In traveling 
over the air ducts for the opération of the sounding deylces to get ahead or 
in advance of the other, by whlcb the perforations in such adyanced music 
sheet would causé Its sounding devices to sound bef ore those In the other 
muslc sheet. This occurs from a variety of causes well understopd, and 
needing no partlcular description hereln, and the object of the présent inven- 
tion Is to combine mechanism In. such manner with the travel of two or 
more perforated music sheets, each controlllng a separate or Independent 
organ, or bank organ, or other. musical instrument, that the two or more 
musie sheets wlll run or travel synchronously or together, In sUçh minner 
thàt the mùslc played on the several organs, or bank organs, or other musical 
instruments controlled by the perforated muslc sheets wlll be rendered syn- 
chronously or together in point of time, enaWing, for instance, on one organ, 
or bank organ, or other musical Instrument, the accompaniment to be played 
and a solo or the melody' or other part to be played on another organ or 
bank organ, so that the musical pièce being played by the sevef ar iiistruments 
would be performed together or in the same time; and the invention con- 
slsts in the comblnatlon of two or more organs, or bank organs, or other 
musical instruments, eaeh operated or controlled by a separate or Independent 
perforated rousic sheet, and means for controlllng the movements of each of 
said perforated muslc sheets, so that the two or more perforated muslc sheets 
will travel together,' or In the same time, for the playing of the tWo or more 
organs or other musical Instruments synchronously or together, ; ail substan- 
tiaily as hereinafter fuUy described; aad the invention' also consists of the 
construction and arrangement of the varions parts of the apparatus for 
carrying out this Invention, ail substantia:ily as hereinafter fully described, 
référence being had to the accompanying sheets of drawlngs, In wbl'ch Is 
lllustrated the présent Invention as arrangea to operate the sounding devlces 
of two separate and Independent musical organs, or bank organs, or other 
musical instruments by two separate perforated muslc sheets — the musical 
instrument not being shown." 
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It will thus be seen that the essence of their discovery, which is 
the gist of their invention, was by causing spécial control perforation 
in each sheet to exercise control over the other sheet, and over its 
driving mechanism, thus making the sheets themselves the instru- 
mentality for retarding either sheet running ahead until the other 
sheet should catch up and re-establish exact synchronism. Such was 
also the gist of the patent obtained by Fleming. 

This discovery was important. Tremaine & Pain were not merg 
improvers upon a prior machine which was capable of accomplishing 
the same gênerai resuit. They brought to success what prior invent- 
ors had been unable to accomplish. It was difficult, and had been con- 
sidered impossible. They adopted some devices that had been used be- 
fore, combined them with others that had not been used, and added 
the neçessary éléments to make a practical operative machine. Their 
invention was therefore more than a mère improvement or perfec- 
tion of what had preceded it. It was of such novelty and importance 
as to constitute a distinct step in the progress of the art, and the 
claims of their patent are therefore entitled to a broad and libéra! con- 
struction. Morley S. M. Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. 
Ct. 299, 32 L. Ed. 715, and authorities there cited; Letson v. Alaska 
Packers Ass'n, 130 Fed. 129, 140, 64 C. C. A. 463; Brown Bag- 
Filling M. Co. v. Drohen (C. C.) 140 Fed. 97. 

In Hobbs v. Beach, 180 U. S. 383, 392, 399, 21 Sup. Ct. 409, 45 
L. Ed. 586, the court, approving the piinciples announced in the Morley 
Case, and describing the différence existing between the patents there 
under considération, said: 

"In the case of a pioneer patent like this * • • there would be no 
difflculty In holding that thèse difCerences were immaterial, were it not for 
the fact that each one of the claims is limited by the words "substantially 
as described.' In other words, that unless the infringing device contains 
mechanism substantially such as is described in the patentee's spécification, 
and shown in his drawings, there can be no infringement • ♦ • While 
the words 'substantially as described or set forth' are not absolutely mean- 
ingless, they do not limit the patentée to the exact mechanism described In 
his spécification, or prevent recovery agalnst Infrlngers who hâve adapted 
mechanical équivalents for such mechanism. In determining the range of 
such équivalents much dépends upon the question whether the machine is a 
primary one, or whether the patent covers some novel feature introduced 
into an old machine. It Is dlfiicult to say exactly what effeet should be given 
to thèse words. In one sensé It may be said that no device can be adjudged 
an Infringement that does not substantially correspond with the patent. But 
another construction, which would limit thèse words to the exact mechanism 
described In the patent, would be so obviously unjust that no court could be 
expected to adopt It." 

Appellant did not introduce any évidence, nor set up any patent, 
printed description, actual construction, or any other matter, prior to 
the invention of Tremaine & Pain, by which two music sheets were 
mutually controlled, nor was any évidence offered by appellant to an- 
ticipate or restrict any portion of the invention made by Tremaine & 
Pain. Under thèse circumstances it seems manifest that they were 
pioneérs. The testimony of Mr. Fleming, upon whom appellant relies, 
virtually admits it. In his cross-examination the following questions 
and answers appear: 
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"Q. Isn't It a f aet that up to the présent moment you hâve never heard of 
any double traoker and double music sheet construction provlded with con- 
nections for contçolling one sheet by the other sheet, prlor to 1896? A. I 
can't say that I did. Q. Then, so far as you know to the contrary, Messrs. 
Pain and Tremaine were absolute pioneers in that undiseovered territory, 
were they not? A. So (ar as I know." 

Does the Fleming patent infringe upon the daims of the Tremaine 
& Pain patent? With référence to the suggestion of appellant's coun- 
sel as to the presumption arising in favor of the Fleming patent as 
stated in Kokomo F. M. Co. v. Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 
521, 47 L. Ed. 689, it may be briefly stated that there is in every case 
a prima facie presumption in favor of the validity of every. patent 
issued by the patent office. Due heed and considération mùst always 
be given by the court or jury, as the case may be, to this presumption, 
but the real question in ail cases is whether or not the évidence in 
the case is or is not sufficient to overcome the prima facie presumption 
which the patent affords. Hays v. Sulsor, 1 Fish. Pat. Cas. 532, 
534, 535; Fed. Cas. No. 6,271; Corning v. Burden, 15 How. 252, 271, 
14 L. Ed. 683 : Reckendorfer v. Faber, 92 U. S. 347, 355, 23 L. Ed. 
719; Bâtes v. Coe, 98 U. S. 31, 40, 25 L. Ed. 68; Lehnbeuter v. Hol- 
thaus, 105 U. S. 94, 96, 26 U Ed. 939; Miller v. Eagle Mfg. Co., 
151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121 ; Boyd v. Janes- 
ville Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973; Ransome v. 
Hvatt, 69 Fed. 148, 16 C. C. A. 185; Wilgus v. Germain, 73 Fed. 773, 
.776, 19 C. C. A. 188. 

It is claimed by the appellant that the Fleming construction has 
accomplished the resuit claimed to be obtained by the Tremaine & 
Pain patent, by substantially différent means, and is constructed and 
operated differently; that Fleming not merely made improvements in 
many of the separate mechanisms which go to make up the patented 
device ; that he accomplished the resuit by a new and différent com- 
bination of éléments differently arranged, and operating differently, 
. and in part composed of entirely distinct and separate éléments, unlike 
iti form and opération ; and that the appellees should be held strictly 
to the particular means as described in the several claims of the 
patent. 

Tremaine & Pain made three generic claims for "mechanism con- 
trolled by each music sheet to regulate and control the movement of 
the other music sheet." This included the numberless species in which 
the skilled mechanic or future inventer might embody their création. 
The other claims were for more spécifie features and éléments. This 
method as to the différent character of the claims was explained by 
this court in Von Schmidt v. Bowef s, 80 Fed. 121, 147, 25 C. C. A. 
323. The court said: 

"By section 4888 of the Revised Statutes [U. S. Comp. St. Ï901, p. 3383], 
it is provided that every iHventor, when making his application for a patent, 
shall file in the patent ofBce a written description of his Invention ; and, if the 
application be for a machine, he is required to explaln the principle thereof, 
and the bèst mode in which he has contemplahed applylng the principle, so 
as to distinguish it from other inventions. But he is not necessarlly limited 
to the one mode shown. The pioneer inventor is entitled to a generic claim, 
under which will be Included every species included within the genus. In 
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addition to such generlc claim, he may include in the same application spécifie 
claims for one or more of the species" — citing numerous authorlties. 

We copy for illustration claims 1, 3, 3, and 4, as follows: 

"(1) In a mechanical musical instrument, in combination, two or more 
perforated musie sheets, niechanism for operating eacli musie sheet indé- 
pendant of the other in connection with an indépendant and separate organ, 
bank organ, or other musical instrument, and mechanism controlled by each 
musie sheet to regulate and control the movenient of the other musie sheet 
or sheets, so that they ail will travel together, to peri'orm the musie rep- 
resented by each sheet synchronously or together. 

"(2) In a mechanical musical instrument, in combination, two or more 
perforated musie sheets, raceways, or traclcer ranges over which said per- 
forated musie sheets are arrangea to travel, one to each musie sheet, air 
ducts or passages in each racevvay or traeiser range, arrangea to communi- 
cate with an independent or separate set or séries of sounding déviées for the 
sounding of the same, and mechanism controlled and caused to be oporated 
by each perforated musie sheet, to regulate and control the travel of the 
other musie sheet or sheets, for ail the musie sheets to travel together so 
that the musie performed on the several musical instruments in connection 
therewith will be performed synchronously or together. 

"(3) In combination, two or more sheets of flexible material, raceways, or 
rests over which said sheets are arrangea to travel, one raceway to each 
sheet, and mechanism controlled and caused to be operated by each sheet, to 
regulate and control the travel of the other sheet or sheets, for said sheets to 
travel synchronously or together, over said raceways or rests. 

"(4) In combination, a sheet of flexible material, a raceway or rest over 
which said sheet is arranged to travel, an air duct or passage in such race- 
way, a perforation in said sheet in line with said air duct, an air chamber, a 
pneumatic bellows in said air chamber in communication with said air duct 
or passage, a passage into said chamber from the outside, a bellows outside 
of said chamber, a passage forming communication with said passage lead- 
ing to said chamber and said bellows, a valve connected to said pneumatic 
bellows adapted to close and open said air chamber passage, a lever con- 
nected by one arm to said outside bellows, a rotating shaft adapted to move 
back and forth longitudinally in its bearings and to be moved in one direction 
by the other arm of said lever, a spring bearing on said shaft, a disk or clutch 
on the end of said shaft arranged and adapted to be engagea with another 
clutch or any suitable operating device." 

It will be observed that claims 1, 2 and 3, include the entire in- 
vention generically, in terms broad and gênerai, while claim 4 is for 
a subcombination, and is confined to the mechanism for the stopping 
of one sheet. The other claims are for other spécifie features and 
éléments. The argument on behalf of appellant is that in such a 
case the court should read into the three generic claims, the spécial 
features of the mechanical means prescribed for producing the re- 
suit. To use the language of counsel, the court ought "to refer back 
to the spécifications, and read into the claims those éléments which 
are therein specified as being the means by which such functions are 
performed." The claims of a patent should be construed, where 
they reasonabl}- may be, to cover the entire invention of the patentée ; 
and where a patent contains several claims, some of which are limited 
to détails, the others are, prima facie, not to be restricted by insisting 
that they contain, as necessary éléments, the particulars which are 
specificallv covered elsewhere. The gênerai rule is, as stated bv the 
court in kisdon I. & L,. Works v. Trent (C. C.) 93 Fed. 375,' 388, 
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that "Infringemetit cannot be avoided by reading înto a broad claim 
of a patent spécifie deviœs claimed in narrower claims of the patent." 
See, also, Mast, Foos & Co. v. Dempster Co., 83 Fed. 327, 333, 27 
C. C. A. 191 ; Bresnahan v. Tripp G. L. Co., 103 Fed. 899, 43 C. C. 
A. 48. _ 

Tremaine & Pain conceived a new idea and stated it in their spéci- 
fications in such a plain way that it could be readily adopted and em- 
ployed by any one "slcilled in the science to which it appertains" so 
as to lead to a practical and useful resiilt. They clearly described 
their mechanical musical instruments, and the principles thereof by 
which they could be distinguished from ail other inventions, and 
stated in concise language what they considered to be the best mode 
of applying thèse principles, and in their claims pointed out the parts 
and improvements which they claimed as their invention and dis- 
covery, and thus brought themselves within the essential requirements 
of the patent law. Their invention not only embraced the mechanical 
musical instruments and modes of construction and opération which 
they described in their patent, but included ail mechanical musical 
instruments which might be so construed as to operate in substan- 
tially the same way by any équivalent means to accomplish the same 
results. By the express terms of the act of Congress the description 
of their device in their spécifications, and the language of their claims, 
they were entitled to a patent for their "invention or discovery," and 
"their patent should be so construed as to give them ail that they 
invented, discovered and claimed ; nothing more, and certainlv nothing 
less." Brush Electric Co. v. Electric Imp. Co. (C. C.) 53 Fed. 965, 
972. 

In the letters patent issued to Fleming it is stated that the invention 
has for its object a pneumatic regulator for musical instruments, anu 
that "it consists of the construction, combination, and arrangement of 
devices," that are thereinafter specified and claimed. "My invention 
is more particularly designed to provide a pneumatic regulator for 
musical instruments in which plural music sheets may be simul- 
taneously employed and whereby said sheets may be synchronously 
actuated." After stating that certain features of construction em- 
bodied in the présent invention were embodied in two différent patents 
issued to him, one on July 6, 1897, "for an electric attachment for 
musical instruments," the other March 28, 1899, "for an attachment 
for musical instruments," and explaining some of the features there- 
of, he States: 

"My présent invention Is designed to provide an attacliment In wliich plural 
sïieets may be employed, the attachment in the présent instance being de- 
signed to regulate the opération of the instrument or the movement of the 
music sheets so that correspondlng notes shall be in unison or in perfect 
time and any llabllity of an uneven movement of the said sheets be avoifled 
or corrected." 

There are 10 claims in this patent. 1 reads as follows: 

"In a pneumatic regulator for musical Instruments, two independently-travel- 
Ing music sheets, each provided with elongated and with shortened perfora- 
tions arranged in pairs, and pneumatically-actuated mechanlsm governed by 
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sald perforations arrangea to regulate the travel of s&lâ sheets to cause said 
sheets to operate in unison, said mectianism provided witli a controlling pneu- 
matic, 1, with a valve provided with a splndle to govern the exhaust of said 
pneuniatic, and witli additional plural pneumatlcs to jointly actuate sald 
valve spindle, substantially as described." 

The others are for certain other features and spécifie détails. Num- 
ber 7 is hère quoted for the purpose of gênerai illustration : 

"(7) In a pneumatie regulator for musical instruments, two traveling 
music sheets each provided with elongated and vrith shortened perforations 
arranged in pairs, clutch-actuated mechanism to carry said sheets, a traelier 
board for each of said sheets provided with two channels havtng communi- 
cation therethrough govemed by said perforations, pueumatics controlled 
by one set of perforations and channels governing said clutches, and addi- 
tional pneumatie mechanism governed by the other set of perforations and 
channels and governing the first named pneumatie to regulate the travel of 
the sheets, substantially as set fprth." 

From an examination of the exhibits in évidence, the testimony 
given at the trial, and of the respective letters patent, we are of 
opinion that the Fleming patent clearly embodies the invention of Tre- 
maine & Pain, and is an infringement of that patent. It is true that 
Fleming made several minor changes in the arrangement of his 
mechanism, and constructed some parts in a différent manner, but 
throughout the whole the essential principles of the Tremaine & Pain 
patent exist. When the discovery was made and explained to the 
public by Tremaine & Pain, it could readily be seen by other in- 
ventive and mechanical minds that the means by which the resuit was 
produced were simple and plain, and that the resuit could be accom- 
plished by slight changes in the construction of the mechanical musical 
device. It is apparent that Fleming, with his intimate knowledge of 
the construction made under the Tremaine & Pain patent, was able to 
make changes in some of the means used, and in making thèse changes 
he may hâve improved in some particulars upon the means used in the 
prior invention. 

The rule is well settled that if two machines be substantially the 
same, and operate in the same manner, thotigh they may differ in 
form, proportion and utility, they are the same in principle. As was 
said in Converse v. Cannon, 2 Woods, 7, Fed. Cas. No. 3,144: 

"In pasping upon the Issue of infringement, the question to be determined 
is whether, under a variation of form or by the use of a thing which bears 
a différent name, the défendant accomplished by his machine the same pur- 
pose or efCeet as that accomplished by the patentée, or whether there is a 
real change of structure or purpose. If the change introduced by the de- 
fendant constitutes a mechanical équivalent in référence to the means used 
by the patentée, and if besides being an équivalent, it accomplishes something 
useful beyond the effect or purpose accomplished by the patentée, it will still 
be an infringement as respects what is covered by the patent, although the 
further advantage may be a patentable subject as an improvement on the 
former invention." 

See, also. Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; 
Cantrell v. Wallick, 117 U. S. 689, 694,695, 6 Sup. Ct. 970, 29 L- Ed. 
1017. 
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In Blandy v. Griffith, 3 Fish. Pat. Cas. 609, Fed. Cas. No. 1,539, 
;he court said : 

"As long as the root of the original conception remains in its completeness, 
the outgrowth— whatever shape it may talce— belongs to him with whom 
the conception orlginated." 

In Walker on Patents, § 376, the author said: 

"On the other hand, a defendant's machine may be better than that cov- 
ered by the patent in suit; but If that superiority resulted from some ad- 
dition to the latter, it wlU bave no tendeney to avoid infringement" 

In Robinson on Patents, § 30, the author said: 

"To the patentée belongs, not merely the exclusive right to what he bas 
invented, but also the right to prevent others from using their own inven- 
tions, however valuable they may be, If they embrace a single one of his 
original ideas." 

In Curtiss on Patents, § 330, the author, in discussing this question, 
said: 

"ïhe substantial identity, therefore, that Is to be looked to. In cases of 
this klnd, respects that which constitutes the essence of the invention, vlz., 
the application of the prineiple. If the mode of carrying the same principle 
into eflfect, adopted by the défendant, still shovrs only that the principle ad- 
mits of the sanie application in a variety of forms, or by a variety of ap- 
paratus, the jury will be authorlzed to treat such mode as a piraey of the 
original invention.'* 

Our conclusions are that the court did not err in its findings and 
decree in case No. 1,235, and it necessarily follows that it did not err 
in granting the temporary injunction in No. 1,234. The order of the 
Circuit Court in 1,334 is affirmed, with costs. The decree of the Cir- 
cuit Court in 1,335 is affirmed, with costs. 
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NATHAN et al. y. HOWARD. 

{Circuit Court of Appeals, Slxth Circuit March 9, 1908.)) 

No. 1,499. 

L Patents — Infeinoement — Gas Bubnino Stoves. 

The Howard patent, No. 626,997, for Improvements In heating stores 
designed to secure the more perfect combustion of gases by means for 
Introduclng heated air above the fuel, was not antlclpated and dis- 
closes Invention ; the construction shown being more effective to secure 
the resuit sought than any In the prior art. Also held Infrlnged by a 
construction whlch Is only colorably différent from that of the patent 

2. SaME — C0IX)BABLE ALTERATIONS. 

Nelther the Joinder of two éléments of a patented comblnatlon into one 
Intégral part, accomplishing the purpose of both and no more, nor the 
séparation of one Intégral part Into two, together doing precisely or sub- 
stantially what was done by the single élément will évade a charge of 
Infrlngement 

8. Same. 

The impairment of the function of a part of a patented structure, by 
omitting a portion, will not avoid infrlngement nor will a mère change 
of form, when the principle of opération Is preserved and appropria ted. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

W. A. Owen and Melville Church, for appellants. 

R. H. Parkinson and George M. Finckel (Almon Hall, on the brief), 
for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain infringement 
and for an account of damage and profits. The patent involved is 
No. 626,997 issued to the appellee, James B. Howard, June 13, 1899, 
and is for certain improvements in heating stoves. The invention re- 
lates to that class of stoves wherein air more or less heated is dis- 
charged above the fuel in the fire pot for the purpose of aiding the com- 
bustion of the gases and smoke arising therefrom. The défenses are 
invalidity and noninfringement. The problem which the inventer 
proposée to deal with was the combustion of the gases arising from 
the burning coal before they shall escape up the pipe or chimney. 

The patentée in his spécifications refers to the fact that in the burn- 
ing of soft coal a considérable per cent, of the "heating power is lost 
through the escape of carbonated hydrogen and other gases and 
minute particles of coal and smoke evolved in the burning process." 
He also refers to the common knowledge that "ordinary combustion 
consists of the chemical union of the oxygen of the air with the carbon 
and hydrogen of the fuel," and that "before this union can be initiated 
and continued the éléments must be heated to a high spécifie degree, 
* * * and that if air be introduced and mingled with the gase.'i 
rising from the fuel and be sufficiently heated the combustion of those 
gases can be effected before they escape into the pipe or chimney where 
their ignition will be impracticable." The introduction of jets of 
heated air into the combustion chamber of coal heating stoves, for 
the purpose indicated, he recognizes had been often attempted, but 
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daims that former efforts had not been successful, because "of a 
failure to insure a thorough heating of the oxygen of the air and its 
introduction at the proper point and in quantity sufficient to effect 
the ignition of the gases." He therefore says that the object of his 
invention "is to provide a construction of stove in which the air is 
heated to such a degree, and introduced and mingled with the gases as 
they rise from the fuel in such quantity, that the practically complète 
combustion of those gases as well as the smoke is insured." 

The évidence shows that the construction of Howard accomplishes 
the resuit sought beyond ail prier devices. Many prior patents hâve 
been pleaded for the purpose of showing anticipation. Some of them 
show that the problem was well understood, and means are shown 
which, in greater or less degree, are effective in consuming some of 
the escaping gases, but none of them seem to hâve come into gênerai 
use, or to hâve accomplished the end sought with any such effective- 
ness as the means dévised by Howard. That there is great similarity 
in the devices intended to secure the combustion of escaping gases 
must be also admitted. Thus the supplying of air more or less hot, 
by means of tubes or flues discharging the heated air through an iron 
ring, having perforations, placed on top of the fire pot, is common to 
more than one of the earlier inventions. One of the earliest is a 
patent issued in 1860 to J. Van Wormer, which is described as being 
"an improvement in the method of supplying atmospheric air to the 
incandescent gases and product of combustion after they hâve passed 
off from the fuel, in order to effect a more perfect combustion of 
them." The structures disclosed by this patent show that the fire pot 
is provided with a thick lining of fire clay and is surrounded by a 
sheathing formed by a portion of the body of the stove so as to create 
an air chamber which surrounds the fire pot. The air to be heated 
is conducted up through this air chamber by means of tubes, which 
are shown as free from contact with either of the walls of the cham- 
ber. This absence of contact between the air flues and the fire ob- 
viously prevents heating the air conveyed to the combustion chamber 
to that high degree necessary to accomplish the purpose of Howard's 
invention. 

Mr. Knight, the expert introduced by the défendants, pointed out 
patent No. 101,001, to H. G. Giles, as showing a construction most 
nearly resembling that of Howard. But this shows that air is supplied 
to a perforated ring at the top of the fire pot by pipes outside of the 
fire pot leading up from an air chamber, below the fire pot, having 
an opening for admission of fresh air. The prime trouble with Van 
Wormer and with Giles, and with ail the other devices relied upon as, 
anticipating, lies in the failure to supply air heated to a sufficientlv 
high degree and in quantity sufficient, at the right place, to effectively 
ignite and consume the escaping gases from the burning fuel before 
they pass up the pipe or chimney so as to be practically beyond control. 
Howard's device is differentiated from Giles' and ail others by his 
method of constructing his air flues inside the air pot; one wall of the 
air pot constituting one side of his flue, the other being made by the 
introduction of an iron plate so shaped, when placed against the inside 
wall of the fire pot, as to constitute a wide but thin air flue, and the 
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air from the exterior being admitted at the bottom through an inlet 
provided with a valve. 

Claim 1 of his patent reads as follows: 

"In a stove, a fire pot, 1, bulging outwardly at Its upper part and havîng 
a contraeted top, a hollow ring, 9, located at the top of tbe fire pot and having 
opeuingg, 9a, and a flue or flues, 3, for heating air communieating with hol- 
low ring and bent inwardly and being narrow or contraeted at Its upper end, 
the wali of the fire pot forming one side of said flue, substantlally as shown 
and for the purpose described." 

The second claim is identical w^ith the first, but in addition includes 
the means for admitting air into the flue or flues. 

His structure is best understood by the drawings of the patent, 
which are hère set out, together with his explanation of his invention ; 




"Figure 1 is a side view of a heating stove with parts broken out to lllus- 
trate the interior construction thereof. Fig. 2 is a horizontal sectional view 
on the line x x of ITig. 1, looking upward. Fig. 3 is a perspective view of 
a plate constituting part of the fire pot adjacent the alr-heating flue. And 
Fig. 4 is a perspective view of the fire pot on a larger scale, the alr-heating 
flues, and air-heating ring or chamber ; a part of one of the air-heating flues 
being brolien out, as shown in section. Like characters of référence in the 
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several views designade corresponding parts: 1 marks the flre pot, whlch 
l8 of east Iron and bulges outward at Its upper part, but has a somewhat con- 
traeted top. The flre pot rests upon the base, 2, over the ash pit or chamber 
and has no communication therewlth except through the grate opening. At 
one or more points (preferably at four equidistant points) on the five pot 
are formed air-flues, 3. Thèse flues are formed between plates, 4, eonstitut- 
ing part of the flre pot and the outer shell, 5. In the lower part of the outer 
Shell, 5, or nearly on a level with the lower end of the flre pot, Is an open- 
ing, 5a, to which is attached a horizontally standing air inlet or duct, 6, pro- 
vided with a door or valve, 7. The door or valve Is preferably supported on 
a thumbscrew, 8, swlveled thereln and threading into a bar, 6a, east across 
the outer end of the duct, and in order that the door may be opened and 
elosed in a right line it Is furnished with splines or feathers, 7a, to enter 
grooves, 6b, in the sides of the duct, 6. Supported upon the top of the flre 
pot and extending entirely around the same il a hollow ring, 9, made with 
libéral openings, 9a, on its inner side. The outer slde of this ring is elosed 
by the sheet-steel combustion-chamber, 10, when set in place (See Fi g. 1), 
and the unCer side communieates with the bot-air flues, 3, only, and ail air 
passing Into the flues must pass through the ring. The location of the ring 
at the contracted top of the flre pot insures the introduction of the highly- 
heated air dîrectly in contact with the products of combustion immediately 
after leaving the bed of flre, thereby effecting a more certain and rapid 
union of the gases at the proper place in the stove. It will be observed 
that the outer sides of the flues, ,?, are straight, while the Inner sldes of the 
plates, 4, forming part of the flre pot, incline inward toward their lower 
ends. Hence the flues are wide at the bottom and narrow and contracted 
at the top, so that ail air in passing up through the flues cornes into close 
contact with or proximlty to the highly heated flre pot, thus Insuring an In- 
tense heating of the air before it passes into the ring and flre pot" 

That the field was narrow when he entered it must be conceded. 
Nevertheless, he seems to hâve fallen upon means for bringing about 
the combustion of gases and smoke, not identical with the earlier de- 
vices, and better adapted than any one of them to accomplish the end 
sought. We therefore agrée with the trial judge in holding that his 
claims 1 and 2 are valid. 

The question of infringement présents greater difficulties. The 
éléments of Howard's first claim are: In a stove: (1) A fire pot, 
1, bulging outwardly at its upper part and having a contracted top. 
(3) A hollow ring, 9, located at the top of the fire pot and having 
openings, 9a. (3) A flue or flues, 3, for heating air communicating 
with the hollow ring and bent inwardly and being narrow or con- 
tracted at its upper end ; the wall of the fire pot forming one side of 
said flue. But défendants say that the fire pot of their stove neither 
bulges outwardly at its upper part, and does not hâve a contracted top. 
Therefore they say that this élément, as described and claimed, is 
not présent in their structure, and hence they do not infringe. 

That défendants' fire pot increases in diameter from bottom to top 
is plain. The form of Howard's pot is not of the essence of the in- 
vention. Défendants hâve not in précise détail reproduced a fire pot 
bulging outwardly at its upper part, if by "bulging outwardly" is 
meant a "hump" or "rounded protubérance" which they say are mean- 
ings attached to "bulging," but another meaning is to "swell" or 
"bend outward." This graduai increase of diameter is a substantial 
following of Howard-'s form in that particular. To escape being 
contracted at the upper part, défendants hâve changed the line of divi- 
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sion betvveen the hollow ring casting, which rests on top of the fire 
pot, and the fire pot proper. What they hâve donc is most accurately 
put in the brief of counsel for appellee when it is said : 

"Instead of dividing the casting forming the ring, or second élément in 
Howard's daim, from the casting forming the rest of the flre pot near the 
inner edge of thls contraction, as Howard does, the défendants hâve extendea 
the casting forming the ring downward and outwards, mailing the junction 
between it and the casting beiow near the outward edge of this contracted 
part, instead of near the inner edge." 

Neither the joinder of two éléments into one intégral part accom- 
plishing the purpose of both and no more, nor the séparation of one 
intégral part into two, together doing precisely or substantially what 
was done by the single élément, will évade a charge of infringement. 
Bundy Mfg. Co. v. Détroit Time Register Co., 94 Fed. 524, 538, 36 
C. C. A. 375; Dowagiac Mfg. Co. v. Brennen, 127 Fed. 150, 62 C. C. 
A. 257. This principle is even more applicable when the change made 
relates to mère matter of form not of the essence of the invention. 

In Winans v. Denmead. 15 Howard, .'^30, 342, 14 L. Ed. 717, the 
claim was for a coal carrying car "in the form of a frustum of a cône." 
The défendant constructed like cars, except they were octagonal and 
pyramidal in form. He was held an infringer, the court saying that 
the invention did not consist in a change of form, and the form de- 
scribed and claimed was not of the substance of the invention. Of 
course, when the form claimed is inséparable from the substance of 
the invention, a différent rule prevails. But, said the court in that case : 

"When form and substance are inséparable, it is enough to loolc at the 
form only. Where they are separable, where the whole substance of the 
invention may be copied In a différent form, it is the duty of courts and 
juries to look through the form for the substance of the invention — for that 
whieh entitled the inventer to his patent, and which the patent was designed 
to secure. Where that is found, there is an infringement, and it is not a 
défense that it is embodied in a form not described, and In terms claimed 
by the patentée." 

Again, défendants say that they hâve not used the ring of Howard. 
It is true that they do not extend their ring entirely around the top 
of the fire pot. A segment has been omitted. That which remains 
performs the function of the complète ring, perhaps not so well as if 
the ring had been completed. It is still, in substance and effect, the 
"ring" of Howard, and though a segment is omitted défendants them- 
selves advertise it as a "ring." But the impairment of the function 
of this hollow ring by omitting a short segment will not escape in- 
fringement. King Axe Co. v. Hubbard, 97 Fed. 795, 38 C. C. A. 423. 
How near to a complète ring must the imitator go before he can be 
said to infringe? In Winans v. Denmead, 15 How. 330, 343, 14 L. Ed. 
717, where the précise form of the car described as claimed had not 
been used by the infringer, the court, in answering a like question to 
that we hâve propounded, said: 

"In our judgment, the only answer that can be given to thèse questions is 
that it must be so near to a true circle as substantially to embody the pat- 
entee's mode of opération and thereby attain the same kind of resuit as was 
re.iched by his invention. It is not necessary that the defendant's cars should 
eriiploy the plaintiff's invention to as good advantage as he employed it, or 
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that the result should be precisely the same In degree. It must be the 
saine in kind, and effected by the employment of hls iHode of opération in 
substance." 

It is next said that the hot air flue in défendants "is not beht inwardly 
at its upper end," nor is it "narrow or contracted at its upper end." 
The daim does not call for a flue "bent inwardly" at its upper end. 
This limitation is not justified. The words "at its upper end" in the 
contention of the appellees are not implied and are not a proper limi- 
tation upon the description of the flue as "inwardly bent." The spéci- 
fications describe the hot air flues as inclining inwardly "toward their 
lower ends." The claims in referring' to flues bent inwardly is tracing 
them from the hollow ring down. The défendants' flue bas the same 
inward bend. There is nothing in the claim which requires that How- 
ard's hot air flue shall be wider at the bottom than at its top. The 
object is to bave a thin stream of hot air at the top. This the de- 
fendant bas. The inward bend of bis plate 4, being a plate substan- 
tially like plate 3 of the patent, gives the same heating efifect by con- 
tact of the air passing up against its lining surface as in the Howard 
patent, and there is the same narrow or contracted top called for by 
the patent. 

The proceedings in the patent oflfîce, as shown by the file wrapper 
and contents, do not operate to impose any greater limitations than are 
indicated by the limitations imposed by Howard's claims. Thèse do 
operate to confine him to a structure substantially of the form and shape 
there described. But the defendant's stove is substantially the same 
in form. The departures we bave considered are merely colorable 
évasions. We see no such différence as to enable appellants to escape 
infringement. 

Decree afifirmed. Remand for an account of damages and profits. 



FORCH y. SAWYER-BOSS MFG. CO. et al. 
(Circuit Court of Appeais, Second Circuit January 20, 1906.) 

No. 63. 

1. Patents — Damages fob în^bingement — Stjfficienct of Pboof. 

A complainant is entitled to recover only nominal damages on account 
of the compétition of défendant by the sale of an infrlnging article, 
where on the accounting it does not fumish évidence showing the 
amount of Its loss on that account, or even the profit it made on the 
patented article when sold. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 
426, 579.] 

2. Same — Profits. 

Where the devices covered by a patent were mère Improvements in 
the. Une of simplicity of construction and conséquent saving In cost of 
manufacture, and there is no satisfactory évidence that they rendered 
the machine as a whole more salable, an infringer is only liable for 
profits re^lized from the use of the patented parts which were new and 
wrongfully appropriated by him, and the complainant must fumish évi- 
dence from which the profits may be thus apportioned. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

See 131 Fed. 884. 

Thia case cornes hère on appeal by défendants from a final decree of the 
United States Circuit Court for the Eastern District of New Torli in favor 
of complainant against the défendant Sawyer-Boss Manufacturlng Company 
In the sum of $5,889.02, for profits realized by défendant from the manufac- 
ture of a hand stamp whlch infringed compiainant's patent, No. 462,065, 
granted October 27, 1901, to Wlllard E. Sawyer, and against the défendant 
Holihan for $1,172.63, as his Indiridual share in the profits made by Stew- 
art & Co. from the sale of the infringing machine, and upon cross-appeal by 
complainant from the décision of said court, rejecting his clalm for dam- 
ages suffered, growing ont of défendants' unlawful compétition. 

H. Albertus West and Peter B Olney, for appellants. 
Henry Schreiber, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The questions of law involved m 
thèse appeals hâve been so fuUy considered in récent décisions of thi? 
court that in order to détermine the issues raised it is only necessary to 
apply said décisions to the facts proved in this case. The interlocutory 
decree, adjudicating the validity of claims 1 and 2 of said patent, and 
their infringement by défendants, and ordering an injunction and 
accounting, was affirmed in this court on the opinion of the court be- 
low. Upon the accounting, the master reported that the complainant 
had failed to prove the profits made by défendants in the manufacture 
and sale of the infringing machines, or the net profits that the com- 
plainant would hâve realized if the défendants had not infringed, and 
reported that complainant was entitled to recover nominal damages 
only. The court below, on the hearing of compiainant's exceptions to 
the master's report, concluded that the complainant had failed to show 
the amount of profits lost by défendants' compétition, and sustained 
the finding of the master that complainant was not entitled to recover 
therefor, but it held that complainant was entitled to recover certain 
profits claimed to hâve been made by the défendant corporation and 
by the défendant Holihan. As to the claim of complainant that he 
was entitled to recover the net profits, which he would hâve made, 
except for défendants' compétition, the master reported as follows: 

"Compiainant's computatlon of the damages which he claims in addition 
to profits, on the theory that he would hâve sold 4,076 more machines at h).s 
own priées, If the Sawyer-Boss Manufacturlng Company had not made that 
number, rests on the same basis, that only cost of labor and materlals are 
to be dedueted from the gross priées, and I aiso thinl£ it cannot be assumed 
that he would hâve sold so many more machines If the défendants had not 
infringed. There were other hand stamping machines which customers might 
hâve taken, provlded they could not hâve bougbt défendants' machines and 
were looliing for a cheaper machine than compiainant's. * • • In this 
case It Is probable that complainant suffered damage, but the state of the 
proof does not warrant the finding of aay particular sum, and only nominal 
damages, therefore, can be reiwrted-" 

And the court said as follows: 

"It Is undoubted that the wrongdoer compelled the complainant to re- 
(3nce Its priées, but the complainant even then probably made n. profit, 
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and it sold more machines on account of the reduced prlce. What, on the 
whole, it lost does not appear. It was wlthln the power of the complainaat 
to illustrate to what extent Its whole profit fell offi by reason of the com- 
pétition. It did not do so, and the court is unable to Imow to what estent 
it was finally injured by the compétition. Therefore, no damages growing 
eut of this unlawful compétition can be allowed." 

Thèse statements are fuUy supported by the évidence, and we concur 
therein. The complainant failed to show even the profit which he 
made on the machines sold at reduced priées. 

The court differed with the master as to the évidence of profits re- 
ceived by défendants from the manufacture and sale of the infringing 
machines, and held that the complainant was entitled to recover said 
profits, on the grounds stated as foUows: 

"It is considered that the combination shown in the flrst claim eovered the 
substantial profit of the patented articles, and that the chief value is found 
therein, although the stop-pin may hâve facilitated sales. It is further con- 
sidered that the sales of the Défiance machines were made possible by em- 
ploying the patented combination. In other words, the salability of the de- 
vice resulted from the use of the patent This conclusion results from the 
évidence of the business done by means of the patented device, both by the 
complainant and the défendants. The whole history of the business shows 
that the new article was the inducement of the sale. There Is no satisfac- 
tory évidence from which it could be concluded that any sale would hâve 
been made had not the machine involving the combination been offered." 

If the évidence sufficiently sustains this view, the décision must be 
afifirmed. The underlying and determinative question in this case is 
as to the character of the improvements eovered by the patent. 

Claim 1 of the patent in suit is as f oUows : 

"(1) In a stamp, the combination of a main frame, a séries of simllarly 
spaced numbering wheels, corresponding ratchet-wheels, detents for thèse 
numbering wheels and ratchet-wheels, operating radially wlthln a support, 
pawls for imparting motion to said ratchet-wheels, a movable yoke sustain- 
ing the numbering and ratchet-wheels, a framelike lever carrylng the pawls 
and pivotally connected to said yoke and also to the main frame, and an 
inking-lever fulcrumed to the main frame and pivotally connected between 
its ends with said lever which moves the pawls, substantially as speclfled." 

This claim covers a very narrow improvement upon the hand stamps 
of the prior art. The file wrapper of the patent in suit shows that its 
claims were repeatedly rejected, and that claim 1, which was originally 
claim 3 of the patent, was not allowed until it had been amended by 
changing it so as to read : 

"An inking-lever fulcrumed to the main frame and pivotallv connected, 
hetween its ends, with the said lever which moves the pawls." 

That is to say, without the underscored words "pivotally" and "be- 
tween its ends" the claim stood rejected. The patent itself fails to 
contain any definite statement as to what the patentée has invented, or 
what is the object sought by, or advantage derived from, the claimed 

improvement. 

Claim 2 is as follows : 

"(2) In a stamp, the combination of a main frame, a longitudinally-mov- 
able rod fitted thereto and carrying similarly-spaced numbering wheels. slots 
in said rod, a cross-pin connected to the main frame and passing through 
said slots, and an enlargement in one of said slots for receiving an enlarged 
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portion of sald pin to loek the rod In Its depressed condition, substantlaliy 
as specified." 

The new feature covered by this daim îs the sliding stop-pin with 
"similarly-spaced numbering wheel." Neither complainant nor de- 
fendants ever charged anything for the sliding stop-pin, or increased 
their priées by reason of its introduction. Its cost was about 2^/i 
cents. As to its value, complainant's witness, Chase, says: 

"I should say that tlie stop-pin was the more valuable device of the two. 
It is pretty hard to place an actual intrlnsic value on différent déviées with- 
out being fuliy familiar with the market and demand for such machines. 
Spealiing as an individual, I would give this particular device in this instance 
a value of $1.00, as affectlng the retail prlce of a machine, if I myself were 
to be the purchaser." 

It appears that the Ajax and Bâtes machines, with stop-bolts, were 
sold for years prior to the bringing of this suit, and complainant's wit- 
ness, Dye, admitted the salable value of the old Défiance numbering 
machine, which did not hâve the sliding stop-pin. Défendant Holihan 

says: 

"The loclîing-pin does not add anything to the commercial or salable value 
of a hand numbering machine." 

He also says, referring to défendants' Shaw numbering machine : 

"On account of the fine printing qualities of this machine, we took it up 
in August, 1901, and hâve sold about 1,600 of thèse machines without the 
spring locking-pin, and hâve never once been asked why a locking-pin bas 
not been put upon them. As can be readily seen the machine is of much 
cheaper construction than the Triumph machine, and would necessarily hâve 
to sell for a cheaper priée." 

It appears that the improvements covered by thèse claims were 
adopted by complainant because of their extrême simplicity and the low 
cost of manufacture. Complainant's witness says that "a somewhat 
simpler construction is embodied in the swinging frame of the machine" 
of the patent in suit than in that of complainant's Paragon Automatic 
machine. The Conqueror machine, made by complainant, contains the 
stop-pin device, and the lever-acting device to which the inking-pad 
lever is pivoted, and which also supports the working pawl. It em- 
bodies ail the improvements of the patent in suit. After the injunction 
herein défendants modified some 200 machines which they had on 
hand, containing thèse improvements, and advanced the priées and sold 
ail of them, and no complaint was made of the absence of the im- 
proved locking device, and there was no falling ofï in sales. The 
îocking-pin used on said changed machines was old, and was in com- 
mon use long prior to the date of the patent in suit. 

Thèse facts indicate that the devices covered by the claim of the 
patent in suit were mère improvements, and, as stated by complainant's 
own officers, were in the line of simplicity of construction and consé- 
quent saving in cost of manufacture. There is no satisfactory évidence 
that the machine was more salable by reason of thèse improvements ; 
the testimony of défendants, referred to above, tends to show that 
Hieir sales were unafifected by the présence or absence of said devices. 
143 F.— 57 
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There is no évidence that tfie improvements introduced any new func- 
tion or resuit, nor any satisfactory proof that the machines were by 
reason thereof more convenient or practical for the user, or more 
commercially successîul. lii short, there is no évidence that the 
pàtented improvements wére a dominant feature of the machine, or con- 
tributed to its sale, or created a new article, or obviated prior objections 
in practical opération, or which shows that the sales may not hâve 
depended upon advertising, changed discounts, and other mère business 
methods. Furthermore, there is évidence that other machines, not 
containing thèse pàtented improvements, were on the market, and were 
salabïe. In thèse circumstances, the défendant is only liable for 
profits realized from the use of that part of the pàtented invention 
which is new, and which he has wrongfully appropriated, and the 
cpmplainant must furnish évidence from which the profits may be 
thus apportioned, or he canribt recover. Ingels v. Mast, 6 Fish. Pat. 
Cas. 415, Fed. Cas. No. 7,033 ; McCreary v. Pennsylvania Canal Co., 
141 U. S. 459, 462, 12 Supl Ct. 40, 35 L. Ed. 817; Brickill v. Mayor, 
etc., of City of New York, 112 Fed. 65, 50 C. C. À. 1. 

The évidence as to défendants' profits may be summarized as 
follows: The défendant corporation made Triumph, Paragon, and 
Défiance numbering machines, and other kinds of goods at the same 
time, and could not tell from its books the separate cost of the various 
infringing machines. Its treasurer and foreman testified that as the 
employés worked on numbering machine work and on other work, 
he had no way of ascertaining the amount of labor required for the 
production of the infringing machines, and could not tell their cost or 
that of the materials used, or the quantity. It regulated its priées 
according to the priées of competing machines in the market. It was 
asked by défendants, Stewart & Co., its selling agents, to make goods 
at thèse priées, and it undertook to do so ; but the only way it could 
détermine whether it had made a profit or loss at the end of a month 
was by comparing the accounts of cost with accounts of moneys 
received from Stewart & Ço. 

As stated by défendant Holihan : 

"The reason the Sawyer-Boss Mfg. Company coula not get at the cost 
of the machines was the same one that applles to ail small concerns who can- 
not put into effect expepsive Systems to foUow through détails of the work, 
but are eompeliéd to trust to gênerai resuits, and this I believe la in force 
in ail small roanuf acturlng concerns." 

This witness explàins at length the reasons why it would be prac- 
tically impossible to keep such a detailed statement of cost. Complain- 
ant's witness Dye, who, as a member of the firm of William A. Force 
& Co., was engaged in supervision of accounts, gênerai executive work 
and selling goods, testified as follows : 

"158 X-Q. Did Force & Cp. teep books which showed the monthly or 
yearly profits or losses in thé manufacture and sale of the Paragon Auto- 
matic, Paragon Lever, or the Conqueror numbering machines? A. Our 
books of accounts do not show speciflcally profits or losses on any iudividual 
article that we make or sell. 
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"159 X-Q. Dld Force & Co., keep books that show the cost of such ma- 
chines mentioned in the last questions? A. No books are kept showing the 
aggregate cost of the numbering machines." 

Défendants' witness Holihan further asserts that the estimate of 
cost of manufacture of défendants' machines, made by complainant's 
witness Chattaway was erroneous, by reason of omissions of var- 
ious items which should hâve been included, and that défendants spent 
large amounts for advertising, as they were manufacturing under a 
patent, and supposed their profits would accrue for years to corne ; and 
that: 

"The Sawyer-Boss Manuf fietûring Company's books and Stewart & Co.'s state- 
ments furnished each month give the full transactions, dollar for dollar, and 
by slight flguring the exact cost to the Sawyer-Boss Mfg. Company of thèse 
machines will be obtained, although it will show that the machines cost 
more tlian we got for them. This accounts for the loss by the Sawyer-Boss 
Mfg. Company and their indebtedness to Stewart & Co." 

As to complainant's estimate of défendants' profits the master says 
as follows: 

"Complainant admits that the only basis for computation of profits made by 
the défendant, the Sawyer-Boss Manufacturing Company, in manufacturing 
the machines they furnished Stewart & Co., is to be found in an estimate of 
amount of labor and material required for his own manufacture and given 
by one of his witnesses. Too many other éléments enter into the cost of man- 
ufacture to justify the acceptance of this estimate as conclusive. ♦ * • 
The défendant, tlïe Sawyer-Boss Manufacturing Company, made many ar- 
ticles besides the infringing machine. It could not be shown by their books 
and statements what the cost of manufacture of infringing machines was. 
The gênerai resuit of the whole business could be slictwn but not the profit 
on any particular branch of it Complainant therefore urges that his own 
estimate of the cost of labor and material in making a machine deducted from 
the price at which be sold it affords a basis for Computing his loss by multi- 
plying this différence by the number of machines that he would bave sold, 
which gives the above sum of $17,739.96. I do not thiuk this method of com- 
putation Is proper and conclusive; it does not give suiiicient data to com- 
pute the net gains and profits either of the complainant or the défendant As 
to the profits and sales by Stewart & Co., none of their selling expenses belng 
testifled to, it is left to the master to guess what profits they made in this 
branch of their business." 

The évidence fully supports this finding. 

In Westinghouse v. New York Air Brake Co. (C. C. A.) 140 Fed. 
545, Judge Wallace, delivering the opinion of this court, reviewed the 
authorities on the question of recoveries in infringement cases, and 
distinguished between those where the patented part was of such para- 
mount importance that it really created the value of the whole article, 
and those where such part was relatively an unimportant factor in the 
normal value of the whole, or where such value depended chiefly upon 
the présence of the unpatented parts. There the court recognized the 
well-settled rule that in cases of the former class the infringer should 
be held accountable for ail profits, as a trustée ex maleficio, by reason 
of having confused profits made by the use of a trust property with 
those from his own property, and commingled them so that they could 
not be separated. The court, however, quoted from the opinion in 
Wales v. Waterbury Mfg. Co., 101 Fed. 126, 41 C. C. A. 250, as fol- 
lows ; 
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"Such a rule would work unjustly In many cases, — as where the patented 
feature is of an insigniflcant part of a machine or article; and It Is prob- 
ably because of its manifest Ineqnity In such cases that the courts hâve placed 
upon the complainant the burden of proof." 

The court also quoted from the opinion of the Suprême Court of 
the United States in Garretson v. Clark, 111 U. S. 130, 4 Sup. CL 
391, 38 L. Ed. 371, the following: 

"The patentée must In every case give évidence tending to separate or 
apportîon the defendant's profits and the patentee's damages between the pat- 
ented features and the unpatented features, and such évidence must be re- 
Uable and tangible, and not conjectural and spéculative; or he must show by 
equally rellable and satlsfactory évidence that the profits and damages are 
to be calculated on the whole machine, for the reason that the entlre value 
of the whole machine as a marUetable article is properly and legally attrib- 
utable to the patented feature." 

In thèse circumstances, irrespective of the apparently unconscionable 
conduct of the défendants in infringing a patent which they had sold, 
and depriving the complainant of his profits in the manner shown, a 
majority of the court is constrained to hold that he has failed to sus- 
tain the burden of proof as to what were the gains, profits and ad- 
vantages-made by the défendant, the Sawyer-Boss Manufacturing Com- 
pany, in the manufacture, or by the défendant Holihan by the sale, of 
the comparatively unimportant infringing portion of the machines manu- 
factured and sold, and that, therefore, that portion of the decree of the 
court below, which adjudicates that the complainant recover said 
profits realized by défendants, must be reversed. 

The cause is remanded to the court below, with instructions to modify 
the decree in accordance with this opinion, but without costs to either 
party in this court 
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PLOTTS V. CENTRAL OIL CO. OF LOS ANGELES. 

(Circuit Court of Appeals, Ninth Circuit February 5, 1906.) 

No. 1,237. 

Patents— Suit foe Infbingement— Equitt Jukisdiction. 

Where, on the hearing of a suit in equity for infringement of a patent, 
In which an injunetion and accounting were asked, it was sliown that 
défendant made and used but one of tlie patented articles about which 
there was any dispute as to complainant's consent,, and that a royalty 
for its use was agreed on, which défendant promised to pay, and there 
was no évidence of def endant's . Insolvency, or of any profits to be ac- 
counted for, or tending to show any threat or Intention to use the pat- 
ented article without complainant's consent, the bill was properly dis- 
missed, on the ground that no case was shown for the exercise of équi- 
table jurisdiction. 

Appeal from the Circuit Court of the United States for the Southern 
District of California. 

Hazard & Harpham, for appellant. 

Percy R. Wilson and Robert N. Bulla, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellant filed in the court below a bill 
of complaint alleging in substance that prier to July 23, 1901, he 
invented a certain new and useful improvement in well bailers, for 
which invention the United States issued to him, on the 19th day of 
November, 1901, its letters patent securing to him the full and ex- 
clusive right of making, using and vending the device for the term 
of 17 years thereafter ; that at a certain time and place mentioned the 
défendant, subsequently, without the license of the complainant, 
against his will, and in violation of his rights, made and used the 
said patented improvement, within the jurisdiction of the court below, 
and intended to continue such use ; that the défendant has net paid to 
the complainant any of the profits made by it by reason of such un- 
lawful manufacture and use of the patented article, and has refused 
to desist from the further infringement of the complainant's patent, 
wherefore, the complainant prayed an accounting, damages for the 
alleged past infringement, and an injunetion against its future in- 
fringement. The bill therefore stated a case for the exercise of the 
powers of a court of equity. 

The défendant answered the bill, and, in its answer, admitted its 
use of two well bailers substantially the same in construction and op- 
ération as the bailer described in the complainant's patent, but de- 
nied that it constructed those bailers; and, on the contrary, alleged 
that they were constructed by one J. M. Smith with the consent of 
the complainant, that the défendant paid the complainant the royalty 
upon them, and that he consented to their use by the défendant. The 
défendant also admitted in its answer that in addition to the two well 
bailers which it used with the complainant's consent, and upon pay- 
ment of royalty therefor, it constructed one similar well bailer, to 
which, it alleged, the complainant consented, "stating that it was ail 
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right; and that ail he wanted was his royal ty, which royalty the de- 
fendant agreed to çaf on demarid, and requested the plaintifï to 
send in his bill therefor, which complainant has never donc." The 
défendant, in its answer, denied that it had ever derived any profit 
or income from the use of either of the bailers, and denied that it 
had ever threatened or intended to infringe the complainant's patent. 

In respect to the two bailers made by Smith, it was admitted by 
the complainant at the trial "that the Central Oil Company paid Mr. 
Smith for those two bailers, and that Mr. Plotts gave Mr. Smith the 
authority to make those two bailers," and that such payment included 
the royalty. The évidence showed that the only other bailer in ques- 
tion was constructed by the appellee. Whether or not with the com- 
plainant's consent, the testimony is not entirely agreed, but the évi- 
dence is without conflict that the appellee never claimed any right 
to make such bailer without the patentee's consent, and at no time 
threatened to use it contrary to his consent or without the payment 
of such royalty or fee as he should exact. In respect to the bailer 
made by the appellee, the évidence shows that the parties agreed upon 
a royalty of $4, which the président of the appellee company promised 
to pay, and would hâve paid at the time if he had had the money 
in his pocket. No question was made in respect to the company's sol- 
vCncy, nor was there, as has'been said, any évidence tending to show 
that there were any profits to be accounted for, or any évidence tend- 
ing to show any threat or intention on the part of the défendant com- 
pany to continue to use the bailer in question without the patentee's 
consent, or in violation of his rights. There was therefore nothing 
in the évidence calling for the exercise of any équitable power on the 
part of the court below, there was nothing to enjoin, there was no 
occasion for any accounting, nor for any discovery of any character. 
If the $4: agreed upon by the parties as the royalty upon the one bailer 
made by fiie défendant company was not paid when wanted, an 
action at law for the amount would hâve afïorded an adéquate and 
complète remedy. 

The court below was thçrefore quite right in dismissing the bill. 
Root V. Railway Company, 105 U. S. 189, »1S, 26 L. Ed. 975 ; Smith 
et al. V. Sands et al. (C. C.) 34 Fed. 470, 471; Spring v. Domestic 
Sewing Machine Company (C. C.) 13 Fed. 446. 

The judgnjent is afBrmed. 
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THOM SON-HOUSTON ELECTRIC CO. v. HOLLAND et aL 
(Circuit Court, N. D. Ohio, E. D. February 20, 1906.) 

No. 7,022. 

1. Courts — Peevious Décisions as Précédents. 

The décision of a Circuit Court of Appeals sustalnlng the validîty of 
a patent, especlally wliere sueh court has had the same or related patents 
before it In a number of cases, should be followed by a Circuit Court 
in another circuit where there are no conflicting décisions. 

[Ed. Note. — For cases In point, see voi. 13, Cent. Dig. Courts, §§ 327, 
328.] 

2. Patents — Infeingement — Teaveling Contact foe Electric Railways. 

The Van Depoele reissued patent. No. 11,872 (original No. 495,443), 
for a traveling contact for eleetric railways, held valid and infringed. 

3. Same — Injunction — Scope. 

An injunction against Infringement of a patent should not be made so 
broad as to prevent the défendant from making and êelling a device 
which it had added to that of the patent and designed to be used with it. 

Betts, Sheffieid & Betts and Squire, Sanders & Dempsey, for com- 
plainant. 

Thurston & Woodward, for défendants. 

TAYLER, District Judge. This is a biU fîled by the complainant, 
based on the Van Depoele reissue letters patent No. 11,872 (original 
No. 495,443) for "a travehng contact for eleetric railways," charging 
infringement of the patent i^eferred to, and seeking to enjoin the 
défendants from making, using, selling, etc., any devices, apparatus, 
trolleys, traveling contacts, or trolley-stands, containing, embodying, 
or employing the inventions and improvements covered by reissued 
letters patent No. 11,873, or the substantial or material parts of the 
same, etc., and for an accounting. 

No serions question is made as to the infringement, taking the de- 
vice of the défendants as a whole ; but a primary and secondary ques- 
tion arises, as follows: (1) Whether the reissued patent is valid; and 
(2) if it is, whether any injunction allowed should be so modifîed as 
to permit the défendants to supply, as an addition to the device of 
the complainant, certain rotating parts which, without displacing the 
vertical pivot in the complainant's device, will permit further and 
freer movement of the trolley-arm through a latéral arc. 

The original patent. No. 495,443, has been many times before 
the courts, and a brief history of the litigation respecting it is neces- 
sary in order to arrive at a détermination of the rights of the parties 
in this particular controversy. 

Prior to the décision of the Suprême C!k»urt, in Miller v. Manu- 
facturing Company, 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121, 
this patent. No. 495,443, was invariably sustained when its validity 
was attacked in the courts. In that case, the court held as follows : 

"No patent can issue for an invention actnally covered by a former patent, 
especially to the same patentée, although the terms of the claims may difïer. 
The second patent, although containing a broader claim, more generical in 
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Its eharacter than the spécifie clalms contalned In the prlor patent, Is also 
void. But where the second patent covers matter described In tbe prlor pat- 
ent, essentially distinct and separable from tlie invention covered tliereby 
and daims made ttiereunder, its validity may t>e sustained." 

The Circuit Court of Appeals for the Second Circuit, in the case 
of Thomson-Houston Electric Co. v. Union Railway Company, 86 
Fed. 636, 30 C. C. A. 313, held that this Van Depoele patent, No. 
495,443, for a traveling contact for electric railways, must be con- 
strued, as to clainis 2 and 4, as including, by implication, means for 
retaining the contact device and the conductor in their normal re- 
lations, and, so construed, is void as being for the same invention as 
that covered by letters patent No. 434,695 to the same inventor. 

To the same effect is the case of Thomson-Houston Electric Com- 
pany v. Jefïrey Mfg. Co., 101 Fed. 121, 41 C. C. A. 247, decided by 
the Circuit Court of Appeals for the Sixth Circuit The proposition 
of the syllabus in that case is as follows : 

"Tlie Van Depoele patent. No. 495,443, for a travellng contact for electric 
railways, is rendered invalid by patent No. 424,695, previously issued to the 
same inventor for precisely the same déviées; the only différence being that 
the earlier patent states an additlonal function to be performed by one of 
the éléments." 

This décision was rendered March 15, 1900. The décision in the 
Union Railway Company Case was rendered in 1898. 

Referring to daims 2 and 4, and the other claimç of patent No. 
495,443, and the analogous claims of patent No. 424,695, the court, 
in deciding the Jeffrey Mfg. Co. Case, say: "The spécifications are, 
in every material respect, the same." A similar décision was reached 
by the Circuit Court of Appeals for the Second Circuit, in the case 
of Thomson-Houston Electric Co. v. Hoosick Railway Co., 82 Fed. 
461, 27 C. C. A. 419, respecting claims 6, 7, 8, 12, and 16 of the 
original patent; but it is not necessary to refer in détail to that 
opinion. 

To avoid the effect of thèse décisions, the patentée, September 28, 
1900, applied for, and, later, was granted, this reissue, No. 11,872, 
on a new spécification, which expressly disclaimed the élément whose 
inclusion, by implication, in No. 424,695, had rendered the second 
patent (No. 495,443) invalid. 

The claims made in the reissued patent are as follows: 

"(1) In an electric railway, the combinatlon of a car, an overhead con- 
ductor above the car, an upwardly extendlng and laterally swinging arm 
mounted on the roof of the car, and carrying a contact device at its free end, 
and making underneath contact with the conductor, substantially as de- 
scribed. 

"(2) In an electric railway, the combinatlon of a car, an electric overhead 
conductor above the car and parallel with the Une of travel, an upwardly 
extending trailing arm carrying a contact device at its free end, adapted 
to malse underneath contact with the conductor, sald arm being supported 
on the car on vertical and transverse axes, so as to permit sald contact 
levlce to follow the position of the conductor, notwithstandlng the great 
"ariations of belgbt aud of latéral displacemeut thereof, eubstautially aa 
described." 
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The following disclaimer is contained in the spécifications: 

"The eombination vvith the contact carrying arm of a weighted spring, or 
of a weight and spring, as the spécial means for holding the contact arm 
pressed upward, and enabling the motorman to lower the contact wheel, are 
not claimed herein, because thls spécial Improvement bas been clalmed al- 
ready in the patent No. 424,695, dated April 1, 1890, which was Issued as 
a division of tbis application. Nor is there claimed herein the so arranging 
of the weight or spring (as by causing it to worlj through suitable grooves 
or roUers arrangea in the car roof) as to tend to cause the arm to assume a 
normal central position, or one parallel with the longitudinal center of the 
car, as that has also been claimed already in the said divisional patent No. 
424,695, being an arrangement vvhicb is of especial value only in connection 
with the switches to which said divisional patent more particularly relates. 
In the présent application no spécial form or arrangement of tension device 
is essential to or a part of the invention claimed." 

We thus find that, prior to this reissue, the Circuit Courts of Ap- 
peals for the Second and Sixth Circuits had held that the daims made 
in patent No. 495,443, which are substantially the same as the two 
claims made in the reissued patent under considération, were void 
because covered by patent No. 424,695, granted April 1, 1890; and 
the question now before the court is as to whether the subséquent 
proceedings, resulting in the reissued patent under considération, are 
effective to make the claims in the reissued patent valid. 

We are not without judicial information and authority in relation 
to this question. In the case of Thomson-Houston Electric Co. v. 
Black River Traction Co., 134 Fed. 495, the Circuit Court for the 
Northern District of New York, in a décision by Judge Ray, August 
12, 1903, explicitly held this reissued patent No. 11,872 (original No. 
495,443) to be void, for the same reason as the original was vom, 
because such swinging arm was fully described and claimed in patent 
No. 434,695, to the same inventor, as an essential part of the eombina- 
tion of the patent; and that the invalidity of the original patent, de- 
clared in a number of décisions, was not because it was rendered in- 
operative because of defective or insufficient spécifications, or for any 
other reason which could be obviated by a reissue. A very elaborate 
and instructive opinion was delivered by Judge Ray, in support of 
the proposition laid down above. This case was appealed to the 
Circuit Court of Appeals, and is reported in 135 Fed. 759, 68 C. C. 
A. 461. It was heard before Wallace, Circuit Judge, and Wheeler and 
Hazel, District Judges. Judge Wallace had sat in both the Hoosick 
Railway Company Case and the Union Railway Company Case. 
The décision of the lower court was reversed. The reissue patent, 
No. 11,873, was held valid; that it covered a novel and useful eom- 
bination, disclosed invention, and was infringed. The opinion in this 
case was written by Judge Wallace, and référence is made in it to the 
former décision of the court in the Union Railway Company Case, and 
to the Jefïrey Mfg. Co. Case in the Sixth Circuit Court of Appeals ; and 
the court held that, notwithstanding the invalidity of the original patent, 
on the ground that the invention had previously been described and 
claimed in patent No. 424,695 to the same inventor, the reissued patent 
in controversy was valid. I quote, as follows, from the opinion: 

"Where the claims of a patent were construed to include, by implication, 
an eJement not expressly claimed tberein, but which was described and shown 
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In the «peciflcatlon and drawings, and, as so construed, held antîcipated, 
and, to avoid the effect of such décisions, the patentée applied for and was 
granted a reissue on a new spécification, whlcb expressly dlsclaimed such élé- 
ment, it should not be read Into the clalms of the new patent, although they 
are in term? substantlally like those of the old; but the courts should, if pos- 
sible, adopt the construction placed on them by the patentée and the Patent 
Office giving effect to the disclaimer." 

And this, also, is held in that case: 

"A patentée of a comblnation may also obtain a patent on a divislonal ap- 
plication for a subeombinatlon of some of the same éléments if new and 
useful In itself, or In connection wlth previously known means or devices 
nêcessary to make the whole an operative machine or structure. Even 
though the changes In description In the spécification of a reissued patent 
are not material, and the clalms are identical wlth some of those of the 
original patent, such facts do not impeach their valldity." 

We therefore hâve a situation wherein the Circuit Court of Ap- 
peals, which has had the question of the validity of this patent before it 
many times, and held, as the Circuit Court of Appeals for the Sixth Cir- 
cuit has held, that original patent No. 495,443 was invalid, has, by its 
latest décision, held the reissued patent valid because of the form of the 
claims and disclaimers made in the application for the reissued patent. 
The Circuit Court of Appeals for the Second Circuit does not indi- 
cate, in any way, in its opinion in this last case, that it was qualifying 
its former conclusion ; that it had corne to a détermination inconsistent 
with its former holdings; or that there is any contradiction between 
its later holding and the décision of the Circuit Court of Appeals 
for this circuit in the Jeffrey Mfg. Co. Case. Certainly, the décisions 
in the Hoosick Railway Company Case and the Union Railway Com- 
pany Case are as explicit and unqualified as the décision of our Cir- 
cuit Court of Appeals in the Jefïrey Mfg. Co. Case ; and, unless some 
manifest error appears in the décision in the Black River Traction Case, 
there would seem to be no reason why we ought not to conclude that 
the Circuit Court of Appeals for this circuit would corne to the same 
conclusion on this new state of facts. 

A just regard for the comity that should exist between a Circuit 
Court in one circuit, and a Circuit Court of Appeals in another cir- 
cuit, under thèse conditions, would at least sùggest, if not require, 
that this court should follow the décision of the Circuit Court of 
Appeals for the Second Circuit. And this spirit of comity is em- 
phasized, if not controlling, in view of the fact that the court which 
passed upon thé question in the Black River Case has so often, and 
so thoroughly, considered this patent in ail of its phases. 

In the Circuit Court of Appeals for the First Circuit, in Beach v. 
Hobbs, 93 Fed. 146, 34 C. C. A. 248, it was held that, as a gênerai 
rule, and especially in patent cases, for the purpose of according to a 
patent the same récognition throughout the country, as contemplated 
l3y law, the décision of a Circuit Court of Appeals of another circuit 
should be followed with respect to the issues determined, if based 
on substantlally the same state of facts. 

In the case of Eairfield Floral Co. v. Bradbury (C. C.) 87 Fed. 415, 
which is not a patent case, and therefore a case in which the rule of 
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comity is not as necessary of application, Circuit Judge Putnam, 
sitting in Circuit Court, says, on page 417: 

"If I were free to follow my own judgment, I should say that Congress, 
neither directly, nor through the Postmaster General or any one else, bas any 
constitutional authority to impose the penalty of forfeiture of the use of 
the mails of the United States, at least without a trial. But I am not sure 
that I will be able to follow my own convictions in this case, even if on a 
final hearing they" remain as they now stand. I am not sure that I will not 
be bound by the décision of the Court of Appeals in the Sixth Circuit (Asso- 
ciation V. Zumstein, 67 Fed. 1000, 15 C. C. A. 153), when the case cornes 
to a final hearing. My own view is that the décisions of the Court of Ap- 
peals in one circuit should ordinarily be followed quite implicitly by the 
courts in other circuits. The case in the Sixth Circuit does not seem to 
hâve been taken to the Suprême Court. I cannot flnd anything to Indicate 
that it was taken up by writ of error or otherwise, and it seems to hâve 
been left on the décision of the Court of Appeals ; so that it stands to-day the 
higliest judieial authority which we hâve on the validity of the statute." 

I am therefore constrained to follow the décision of the Circuit 
Court of Appeals for the Second Circuit, and hold the reissued patent 
valid, and that it is infringed by the défendants. 

As to the second question, I see no' reason why the injunction, 
which ought to be allowed in this case, should not be so qualified as 
to permit the défendants to sell the portion of their trolley-base which, 
attached to the complainant's trolley-base, may make freer the latéral 
movement of the trolley-arm; and this, notwithstanding the fact that 
the addition of such a member to the complainant's device may ex- 
hibit a superiority, for the purpose designed, over that portion of the 
complainant's device which is designed to permit the trolley-pole to 
freely move in a latéral direction. 

Its use requires the use of complainant's device; and the complain- 
ant is not therefore prejudiced, if the purchaser of its device ob- 
tains another device which he may think adds to the efficiency of the 
original purchase. One might as well say that the user of com- 
plainant's trolley-base could not lubricate the vertical pivot in order 
to increase the freedom of movement upon it. 

An order may therefore be drawn allowing a preliminary injunc- 
tion, with the modification suggested above. 
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(Circuit Court, N. D. Ohio, E. D. February 14, 1900.) 

No. 6,60a 

Patents — Infbingement — Raileoad Tobpedoes. 

The Weaver patent. No. 667,813, for a rallroad torpédo, held not antl- 
cipated, to cover a novel and useful device, and valid as against the û» 
fense of prier invention by a défendant Also held infringed. 

In Equity. On final hearing. 

A. S. Pattison, for complainanL 
J. B. Fay, for défendants. 
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TA YLER, District Judge. This suit îs based upon the alleged in- 
fringement, by the défendants, of letters patent No. 667,813, dated 
February 12, 1901, granted to Wylie W. Weaver, and duly assigned 
to the complainant, for improvements in railroad torpedoes. The bill 
allèges infringement, and asks for an injunction restraining the de- 
fendants, and each bf them, from making, using, or vending, or caus- 
ing the same to be done, railway torpedoes embodying or employing 
the inventions covered by the complainant's patent, or from infring- 
ing such patents in any way, and for an accounting of profits and 
damages. 

The device covered by the complainant's patent and that manufac- 
tured by the défendants are shown by the accompanying drawings : 

G?mp/a/j7a/7ts ûe/knda/its 




..^...^ CK 






fi J^ 



By référence to thèse drawings, it will be observed that the patented 
torpédo and the défendants' torpédo embody in their structure two 
cup-shaped métal cases, one of which is telescoped within the other, 
and that the detonating or explosive compound is held between thèse 
two cup-shaped members. It is necessary to embody means for at- 
taching the torpédo to the railroad rail, and in each case it is accom- 
plished by a lead strap adapted to be bent around the tread of a rail- 
road rail in the position shown in figure 1 of the drawing of both 
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the patented torpedo and the défendants' torpédo. Both of the tor- 
pedoes hâve slots in the edge of the outer case or member, through 
which the lead strap passes, and the walls of thèse slots serve to unité 
the strap to the torpedo. In each torpedo the strap is so passed that 
it'extends across the outer face of the inner member, and serves to 
hold thèse two members together. The strap is the only structural 
means in each case for locking the two members together, and posi- 
tively preventing their séparation. Another construction common to 
both the patented and the défendants' torpedoes is that each is pro- 
vided with a marginal stiffening and strengthening reinforcement, 
or flange, completely surrounding the case. In both the patented tor- 
pedo and the défendants' torpedo the marginal stiffening and strength- 
ening reinforcement, or flange, serves to connect the lead strap to the 
torpedo ; and the marginal stiffening or strengthening reinforcement, 
or flange, is the sole means of uniting or Connecting the lead strap to 
the torpedo. 

This suit is based upon claims 1, 2, and 3 of the Weaver patent, 
which are as follows: 

"(1) A signal-torpedo, comprising opposite telescoplng members, detonat- 
ing material held between the members, eue of the latter having a marginal 
stiffening or strengthening reinforcement, and a strap extending transversely 
across the outer end of the Inner member and projecting outwardly In op- 
posite directions through corresponding openings formed In the marginal 
wall of the outer member, the Intermediate portion of the strap formlng 
the sole means for Connecting the members, and the opposite ends of the 
strap forming rall-engaging devlces. 

"(2) A signal-torpedo, comprising opposite telescoplng members, detonat- 
ing material held between the members, the outer member having its free 
edge provlded with an external stiffening and strengthening flange, and a 
strap extending transversely across the outer end of the Inner member and 
projecting outwardly through corresponding openings in the outer member, 
the intermediate portion of the strap forming means for Connecting the mem- 
bers, and the opposite ends of the strap bearlng across the outer side of the 
flange, and also forming rail-engaging devlces. 

"(3) A signal-torpedo, comprising opposite telescoplng members, detonat- 
ing material held between the same, an external marginal reinforcement for 
the outer member, and opposite rail-engaging devlces connected to the rein- 
forcement" 

It will be noticed that complainant's device is constructed with a 
bead and wire, with the slotted opening, while the défendants' device 
has a projecting flange with the slot. Thèse are practically the same 
construction, and the défendants' device is specifically covered by 
claim 2, which provides for "an external stiffening and strengthening 
flange." 

The similarity of the two devices thus appearing, two main ques- 
tions are presented: First. As to the validity of the patent, involv- 
ing (a) its novelty and usefulness, and (b) whether it was anticipated 
by prior patents; and, second, whether the claim of the défendants, 
that one of them, Matthew, himself discovered and used this device 
before it was invented and patented by Weaver, the patentée of the 
patent which is the basis of the complainant's bill, is established. 

First. The question of the validity of the patent, as to its novelty, 
usefulness, and anticipation by prior patents, is easily disposed of: 
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(a) The device is novel and useful. It is simple, economical of con- 
struction, the three parts can be assembled by hand: without the use of 
force which rnight prematurely explode the detonating contents, and 
it seems to be, of ail the devices of its kind, the simplest and most 
effective, (b) In its essential features it départs materially frem 
the prior patents, and is not anticipated by them. 

Second. The chief contention arises over the daim of prior inven- 
tion by Matthew, and, in respect to it, a large amount of conflicting 
testimony has been taken. 

Upon the whole, the daim of Matthew does not impress me as be- 
ing justified by the facts. Dismissing, for the moment, the account 
which he gives of the manner in which he discovered it, it would seem 
to be absolutely inconceivable that, considering the extent of its claimed 
manufacture and use, there should not now be the slightest disinter- 
ested évidence to support it. The two parts of the device are the shell, 
consisting of two pièces, and the lead straps by which they are fastened 
together and the whole torpédo fastened to the rail. It is shown by 
the défendants' testimony that in the fall of 1899, about the time, or 
shortly after the time, when he claims to hâve invented this device, he 
ordered lead for straps from a jobber of thèse articles in Cleveland. 
There is no doubt that this order was given; but it is also as apparent 
as anything in this case can be that the défendants were arranging, at 
the tirne when this lead was ordered for straps, to manufacture tor- 
pedoes made out of paper, and under a contract which had been there- 
tofore made with Dutcher, who had expérience in that branch of 
manufacture. Thèse paper torpedoes required the use of lead straps, 
or tapes. So that the testimony as to tlàe lead straps is wholly con- 
sistent with another purpose, which was evidently in the minds and 
plans, of the défendants. 

The witness Matthew testifies: First, that he ordered some sample 
shells from a tinner named Russell in Toledo. He is unable to give 
this man's first name, to tell the street on which he did business, or 
in any way to identify the person, beyond sayinç that he had a place, 
or worked, on a street leading ofF from the main street parallel with 
the river. Second, that he gave a verbal order to the E. P. Brecken- 
ridge Cornpany, of Toledo, for a million tin shells. The books of the 
Breckenridge Company show that the only transaction which Matthew 
or his Company had in 1899, at or about the time when he claims to 
hâve given this order, and for a long time thereafter, involved a small 
order for powder cans, the bill for which was $15.75. The testimony 
of a man named Rose was to the effect that in the fall of 1899 a die 
was made at the Breckenridge works for such shells as are in contro- 
versy hère; but the testimony of Winter, the head bookkeeper of the 
Breckenridge Company at the time in question, and of the superin- 
tendent in charge of such work, and documentary évidence, show con- 
clusively that the witness Rose is in error as to the time, and that 
the transaction to which he refers took place in the fall of 1900, and 
that the die was made for the predecessor of complainant. The 
witness Matthew testifies that thèse million shells were manufactured 
into torpedoes during the following year or 15 months after they were 
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receîved ; that is to say, during the year 1900, and early in 1901. He 
thinks he remembers two railroads to which torpedoes were sold, but 
not an item of évidence is produced, and no railroad officer or employé 
testifies, that any of thèse million torpedoes were ever purchased from 
the défendant company. It is true the claim is made that the books 
in which the accounts were kept were destroyed by fire ; but it is past 
belief that enough could not be remembered by the persons who had 
in that year sold such a vast number of thèse torpedoes to suggest 
some places in which inquiry might be made respecting them. 

Besides this, several employés of the défendant, working for the 
défendants dnring the time that it is claimed thèse torpedoee were 
made, employés who must hâve known of it if it had been true, testify 
positively that no such torpedoes were made during that time. Other 
évidence points to the same conclusion, and other facts appear which, 
as it seems to me, are inconsistent with the claim of the défendants 
that one of them discovered this device prior to its being patented by 
Weaver. 

Hère were a million cases which must hâve been manufactured by 
somebody; a million shells filled, assembled, and straps applied, by 
employés in défendants' factory ; a million shells shipped over varions 
railways, and sold to, and used by, varions customers ; and not a syl- 
lable of disinterested or crédible évidence of it survives. No man 
remembers it, and no written évidence of it can be found. If the con- 
clusion to which I hâve arrived does injustice to the défendants, it 
must be confessed that there has been such an annihilation of ordinarily 
enduring and producible testimony as is unparalleled in the history of 
litigation. I cannot believe that such a calamity has happened, or can 
happen. 

The complainant is entitled to the relief prayed for, and a decree 
may be entered accordingly. 
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(Circuit Court, D. Massachusetts. January 26, 1006.)' 

No. 1,617. 

Patents — Invention — Insuiatob Pin. 

The Loclte patent, No. 493,434, for an insulator pin comprîslng a base 
having a central opening, an insulating sleeve mounted tliereon, and a 
boit for securing them together and to the cross-arm, does not specify 
the materlal of which the base is to be made, and contains no suggestion 
that it is to serve any purpose other than that of a support to the in- 
sulating sleeve, and cannot be construed to cover the use of an Insulating 
base for the purpose of securing an added insulation, but oaly as a me- 
chanical structure ; and, as such, it is void for lack of invention. 

In Equity. On final hearing. 

Affirmed by Circuit Court of Appeals, 143 Fed. 983. 

Howard P. Denison, for complainant. 

George A. Rockwell, for défendants. 
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BROWN, District Judge. This suit is for infringement of letters 
patent No. 493,434, dated March 14, 1893, to Fred M. Locke, for 
an improvement in insulator pins. The only question presented is 
whether the patent describes a patentable invention. The défendants 
do not deny infringement if tlie patent is valid. The daims sued 
upon are: 

"(1) An insulator pin comprlslng a base havlng a central openlng, an In- 
sulatlng sleeve mounted thereon, and a boit for securing tbem togetber and 
to the cross-arm, as set forth. 

"(2) An insulator pin comprlslng a hollow base, and a threaded or cor- 
rugated Insulating sleeve mounted tbereon, and a boit for securing them to- 
getber and to tbe cross-arm. 

"(3) An Insulator pin comprlslng a base, enlarged in slze at Its lower end 
and havlng a central openlng, an insulating sleeve mounted thereon and 
means for securing them together and to the cross-arm." 

The devices of the prior art shown by the défendant are the 
following: The ordinary wooden insulator pin, with a thread at the 
top to hold the glass insulator cap, a tang at the bottom which enters 
the cross-arm, and a shoulder which rests upon the top of the cross- 
arm; and the "insulator support" of the Doren patent, No. 472,539, 
which consists of an iron pin which goes through the cross-arm, and 
has at its top a wooden thimble or sleeve to receive the glass insulating 
cap. Doren's main object was to substitute iron for wood, and to 
avoid the boring of large holes in the cross-arm, and thus secure 
greater strength. 

The device of the patent in suit resembles Doren's in having an 
iron pin which goes through the cross-arm, and a wooden sleeve. It 
differs from it in having a base which surrounds the pin, supports 
the insulating sleeve, and rests upon the cross-arm. This base is. en- 
larged at the lower end, aflfording latéral support; the enlargement 
serving the same purpose as the shoulder of the old wooden pin. It 
is said also that this enlarged base serves to shed water, and to prevent 
the accumulation of water at the jonction of the iron pin and cross- 
arm, and conséquent rot. The iron pin of the patent is provided with 
a nut, and serves to boit firmly together the sleeve, the base, and the 
cross-arm. 

While it is quite probable that moisture is better excluded from the 
junction of the pin and cross-arm by the patented structure than by 
the "wooden pin or by Doren's pin, this f eature is not ref erred to in 
the patent. Cheapness and durability of construction were apparently 
the patentee's only objects; and I agrée with the opinion of defendant's 
experts that the insulator pin of the patent, regarded merely as a me- 
chanical device for giving mechanical support to a glass insulator, 
does not exhibit invention. 

The complainant seeks to extend the scope of the patent by référence 
to certain electrical advantages of the complainant's pin. Nothing 
of this kind is referred to in the patent; and, in view of the con- 
cessions of complainant's expert, it is highly improbable that, at the 
time of the application for the patent in September, 1892, the patentée 
had any conception that an insulator pin should be constructed so as 
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to prevent statîc discharges of a current of high power from buming 
out or char ring the pin at its juncture with the cross-arm. 

The patent discloses no intention to make the base an insulator in 
itself, and foUowing the directions of the patent would not resuit in a 
pin having such electrical advantages as are attributed to the pin 
manufactured by the complainant. The complainant uses a base of 
heavy glass, and it is said by complainant's expert that the use of a 
base of high insulating material tends to obviate short circuiting and 
burning out of the pin at the point of junction of the pin with the 
cross-arm. I am of the opinion, however, that such advantages as re- 
suit from the use of a base of glass or porcelain, or high insulator, as 
distinguished from wood, métal, or noninsulating material, are with- 
out the scope of the patent. 

The only insulating feature of the insulator pin of the patent is 
a removable insulating sleeve. The insulating sleeve is to receive the 
insulating cap to which the wires are attached. There is no suggestion 
in the patent that the base is to serve any other function than that of 
a mechanical support. As it is conceded that the claims would be 
equally infringed whether the base were composed of high insulating 
material or of noninsulating material, in determining the question of 
invention we must consider only those features common to bases of in- 
sulating and of noninsulating material, namely, mechanical features. 

It is urged, however, that one of the advantages of the mechanical 
structure shown in the patent in suit, having the base and insulating 
sleeve separate parts, is that the two parts can be made of différent 
material, thus permitting the use of a high insulating material for the 
base. 

It is quite true that a post, consisting of two or more pièces fastened 
together with a boit, possesses an advantage over a post made up of a 
single pièce of wood or stone. In the former the two pièces may be 
of différent material, while in the latter they must be of the same ma- 
terial. But this is a pièce of common knowledge, and its application 
to a post for an insulating cap by one who desired to use two différent 
materials in a single post, would not constitute invention. 

Assuming, for the argument, that it might constitute invention to 
make an insulator pin which served to support an insulator cap and 
also was itself an insulator to prevent arcing and burning out of the 
wood of the cross-arm, there is no indication in the patent that Locke 
had made such an invention prior to his application. At what period 
he began to use a base of high insulating material does not appear. 
This question, however, is immaterial. It is very clear that the 
patent shows merely a mechanical device having no novel electrical 
properties, and that it describes neither the complainant's commercial 
insulator pin nor a patentable invention, 

The bill will be dismissed. 
143 F.— 58 
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HUNTER V. UNITED STATES. 

(Circuit Court, S. d; New ïbrk. January 26, 1906.) 

No. 3,771. 

1. CusTOMs DuTiEs — Classification — Plat Bnvklopes. 

Paper eut into partieular shapes and sizes, ready to he folded and 
gummed, so as to constitute envelopes, and f ound to hâve been commer- 
clâlly known as "flat envelopes" at the time of the passage of the act, 
held dutiable as "paper envelopes, plaln," under Tarife Act July 24. 1897, 
c. 11, § 1, Schedule M, par. 399, 30 Stat 188 [U. S. Comp. St 1901, p. 
1672]. 

2. Same — Evasion of Higheb Rate — Chanqe of Condition. 

In tlie classification of imported articles, it is Immaterlal that they 
were put In an unfinished condition to escape a higher rate of duty. 

On Application for Review of a Décision of the Board of United 
States Général Appraisers. 

For décision below, see G. A. 5,867 (T. D. 35,857), which affirmed 
the assessment of duty by the collector of customs at the port of 
New York on importations by John Hunter under the tariflE act 
of 1897. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importer. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The articles in question "consist of pièces 
of paper which hâve beèn eut into particular shapes and sizes for 
the purpose of being specifically folded and gummed so as to con- 
stitute envelopes." They were assessed for duty under paragraph 
407 of the existing tariiï act (Act July 24, 1897, c. 11, §1, Schedule 
M. 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]) as "manufactures of 
paper or of which paper is the material of chief value, not specially 
provided for in this act." The duty under this provision of the tariff 
act is at the rate of 35 per centum ad valorem, and the importer con- 
tends that such merchandise is assessable for duty at 20 per centum 
ad valorem, under paragraph 399 (30 Stat. 188 [U. S. Comp. St. 
1901, p. 1672])', oir at the rate of 25 per centum under paragraph 
402 of said act. In Hunter v. United States, 134 Fed. 361, 67 C. C. 
A. 343, which was a similar case by this protestant, the Circuit Court 
of Appeals intimated that if it were established in that case by 
the évidence that the importation was known in trade and commerce 
as a "flat envelope" at the time of the pas'sage of the tariiï act, and that 
in ordering the goods or in describing them they wére designated 
by that term, then the prbtest of the importers would hâve been sus- 
tained. 

Testimony was given in this case by 11 compétent witnesses engaged 
in the paper and stationery business, showing that the articles in 
question consisted of flat envelopes, and that prior to the tarifï act 
of 1897 the spécial trade recognized two kinds of envelopes, namely, 
flat envelopes and folded envelopes. This testimony was not before the 
Board of General Appraisers. It is well established that the intention 
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of Congress must be ascertained from the ordinary meaning of the 
words used to express such intention unless a différent commercial 
meaning is explicitly given to the language employed. As the un- 
contradicted testimony indicates that there was at the date of the 
passage of the act a defînite, uniform, and gênerai commercial désig- 
nation of the articles in question, the contention of the importer must 
prevail. The articles known in trade as "flat envelopes" are dutiable 
under paragraph 399 as "paper envelopes, plain." Upon the authority 
of In re Blumenthal (C. C.) 51 Fed. 76, the intimation that the ar- 
ticles were imported in an unfinished condition to escape a higher rate 
of duty is immaterial. 

The décision of the Board of General Appraisers is modified ac- 
cordingly. 



J. S. JOHNSON & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 22, 1905.) 

No. 3,398. 

CuBTOMs DuTiEs — Classification — Pbeseeved Pineappees — Fhuit in Sugab. 
As to pineapples put up in cans in tbeir own juice, about 3 per cent, 
of sugar being extrinsically added, tlie sugar being used principally to 
improve tlieir flavor and not acting prominently iu preserving them, held, 
that they are dutiable as "pineapples preserved in tbeir own juice," and 
not as "fruits preserved in sugar," under TarifiC Act July 24, 1897, e. 
11, § 1, Schedule G, par. 263. 30 Stat 171 [U. S. Comp. St 1901, p. 1651]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,352 (T. D. 24,494), afKrming the 
assessment of duty by the coUector of customs at the port of New 
York on merchandise imported under the tariff act of 1897. Note U. 
S. V. Boden (C. C.) 133 Fed. 839. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The goods in question consist of pine- 
apples contained in tin cans weighing about 1^4 pounds per can. 
They were assessed for duty at 35 per cent, ad valorem and 1 cent 
per pound, under paragraph 263 (Act July 24, 1897, c. 11, § 1, Sched- 
ule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651]) as "fruits pre- 
served in sugar." The importers claimed that they should be as- 
sessed either at 25 per cent, ad valorem, under the same paragraph, 
as "pineapples preserved in their own juice," or under paragraph 
368 (30 Stat. 172 [U. S. Comp. St. 1901, p. 1651]) relating to "pine- 
apples in barrels and other packages," at 7 cents per cubic foot. 

I agrée with the board that the latter claim is manifestly without 
merit. The facts before the board, supplemented by those before 
the court, show that the cans contained nearly 14 per cent, of sugar, 
but that a very large proportion of this was sugar found in the juices 
of the pineapple. 
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It appears that pretty much ail the preservative qualities are found 
in the juice itself, the boiling of the pineapple in the juice, and the 
hermetically sealing of the contents in the tin cans, so as to exclude 
the atmosphère. It is true that the importation contains a little over 
3 per cent, of cane sugar extrinsically introduced by the manufacturera 
in the course of préparation; but it is not a fair inference from the 
testimony that this additional sugar acts in any substantial degree 
toward preserving the pineapple, but seems to hâve been added rather 
in the way of flavoring. The préservation of the pineapples, there- 
fore, is substantially accomplished in the way suggested, and the ad- 
dition of the cane sugar seems to be merely an incidental matter. 
The board argues that, although they are preserved in thèse other 
ways, they are in sugar, and it is therefore proper to classify them 
as pineapples preserved in sugar. It seems to me that, when Con- 
gress referred to fruits preserved in sugar, it meant fruits in which 
sugar plays a prominent and important part in the act of préserva- 
tion. I must therefore venture to disagree with the board. 

The décision is reversed. 



StENCER & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 4, 1906.) 

No. 3,953. 

CUSTOMS DUTIES — MeaSUREMENT — AtLOWANCE FOB ImpUEITIES IN NXJTS. 

In ascertalnlng the dutiable weight of shelled nuts dutiable by the 
pound, under Tarife Act July 24, 1897, c. 11, § 1, Sehedule G, pars. 269, 
270, 30 Stat 172 [V. S. Comp. St. 1901, pp. 1651, 1652], no allowance should 
be made for impurities la importations not shown to contain abnormal 
quantitlés of foreign matter, nor to vary from the ordlnary wholesale 
condition. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,943 (T. D. 26,090), affirming the 
assessment of duty by the collecter of customs at the port of New 
York on importations under tarifï act July 34, 1897, c. 11, 30 Stat 
151 [U. S. Comp. St. 1901, p. 1626]. 

Comstock & Washburh (Albert H. Washburn, of counsel), for 
importera.- 

Henry A. Wise, Asst. U. S. Atty. 

PLATT, District Judge. The importera claim allowance for im- 
purities found in certain shelled nuts. The nuts are of three varie- 
ties, walnuts, almonds, and iilberts; the first in boxes, and the other 
two in bags. Walnuts and filberts were assessed at five cents per 
pound, under paragraph 270, and almonds at six cents per pound, 
under paragraph 269, présent act (Act July 24, 1897, c. 11, § 1, 
Sehedule G, 30 Stat. 173 [U. S. Comp. St. 1901, pp. 1651, 1653]). 

They say that the proof is clear and that it is only necessary to 
décide whether the case falls within the principles of the Flaxseed 
Case (157 U. S. 183, 15 Sup. Ct. 583, 39 L. Ed. 665), or whether 
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we shall be guided by the décision in the Currant Case (United States v. 
Ried, Murdoch & Co., 120 Fed. 242, 56 C. C. A. 538). Both cases make 
it plain that the important thing is ta find eut what the shelled nuts of 
commerce were when paragraphs 269 and 270 were enacted. Thèse 
impurities are said to hâve appeared in the nuts since then. If this 
were so, and if the percentage of impurities has been clearly shown, 
there would be great force in the contention. Let us looii for a 
moment and see: The collector assessed on the weigher's returns 
because there was nothing to show "abnormal quantities of foreign 
matter" in the importation, or that the merchandise varied in any 
respect from the "ordinary wholesale condition." The importer 
tries to overcome thèse conclusions of fact by testimony taken be- 
fore the appraisers, and later in court. Over 6 per cent, of impuri- 
ties were found in some of the consignments, but a claim is only 
made for an average réduction of 3 per cent., and for our purposcs 
we may deem the appellants to hâve waived any claim for a greai.r 
amount. The practical effect of a ruling in their favor might be to 
establish that percentage as the average allowance hereafter on like 
merchandise. The testimony before the appraisers and hère, as I read 
it, ail tends to show that the nuts of commerce did not contain as 
much waste and dirt prior to the présent act as they do now, but the 
trade has at ail times called them shelled nuts. The buyers may hâve 
grown more particular, but such a condition of mind on the part of 
the trade can hardly be said to establish a commercial usage. When 
the présent act was passed the shelled nuts of commerce had some 
impurities, and it is difficult to understand the reason for asking an 
allowance now, when the percentage of waste has increased from 
perhaps 1 per cent, to perhaps 3 per cent. It is even more difficult 
to discover why the entire percentage of impurity should be allowed, 
because that would leave the nuts paid for somewhat cleaner and 
purer than the shelled nuts of commerce, which Congress had in 
mind. At what particular percentage do the impurities become ap- 
préciable? What percentage can be fairly called negligibleî 
The décision of the board must be afRrmed. 
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LUBDEBS V. UNITED STATES. 

(Circuit Court, S. D. New York. November 3, 1905.) 

No. 4,008. 

CUSTOMS DUTIBS— ClASSIÏTCATION — FoETIFIED BNru;UBAGE POMADE. 

So-callecl muguet pomade, produeed by the combination of several 
kinds of enfleurage grease, to which la added aboùt one-half of 1 per 
cent, of varlous essentlal olls to fortlfy and combine the article, thus pro- 
ducing an odor like tliat^ of tlie lily of the valley, held free of duty, under 
Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 626, 30 Stat 199 [U. 
S. Comp. St. 1901, p. 1685], as enfleurage grease. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,024 (T. D. 26,310), which affirmed 
the a.ssessment of duty by the coUector of customs at the port of New 
York on merchandise imported by George Lueders & Co. 

Thismerchandlse consisted of so-ealled muguet pomadè, or lily of the valley 
pomade. It was classifled by the collector as dutiable under Tarife Aet July 
24, 1897, c. 11, § 1, Sehedule A, par. 3, 30 Stat. 151 [U. S. Comp. St. 1901. p. 
1627], reiating to combinations of essential oils. The importera clalmed that It 
was free of duty, under the provision for enfleurage grease in paragraph 
626 (Free List, § 2, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1685]). The évi- 
dence taken before the Board of General Appraisers and the Circuit Court 
showed the article to be made by the combination of several différent eufluer- 
age pomades or greases, completed by the addition of two or three essentlal 
oils, amounting to about one-half of 1 per cent., to fortlfy and combine the 
résultant odor, which Is simllar to that of the lily of the valley, or "muguet," 
as it is known In French. 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for im- 
porter. 
Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, Disfrict Judge. Décision reversed, on the authority of 
U. S. V. Dodge (C. C.) 94 Fed. 481. 



UNITED STATES v. BBEK. 

(Circuit Court, S. D. New York. November 6, 1905.) 

No. 3,914. 

Customs Duties — Classification — Unbleached Cottons — Cloth with 
Bleached Piguees. 

As to cotton cloth which Is unbleached, except with respect to figures 
coverlng about one-elghth of the surface of the fabric, which are made 
of bleached threads, held, that thèse figures do not make the goods 
"bleached," within the meaning of the varions provisions for bleached 
cotton cloth which are found in TarifC Act July 24, 1897, c. 11, § 1, 
Sehedule I, 30 Stat. 175 [U. S. Comp. St 1901, p. 1655]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedlngs relate to a décision which sustained the protest of 
Henry S. Béer agalnst the assessment of duty by the collector of customs 
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at the port of New York. The subject of the assessment consisted of fig- 
ured cotton cloth in whlch the warp and fllllng threads are composed of 
unbleaehed cotton threads, but in which the figures consisted of dots made 
with bleached cotton threads and covering about one-eighth of the surface 
of the fabric. By reason of this bleached feature of the goods, the collecter 
considered them "bleached" within the meaning of the varions provisions 
for bleached cotton cloth in Tarife Aet July 24, 1897, c. 11, § 1, Schedule I, 
30 Stat 175 [U. S. Oomp. St. 1901, p. 1655], aud assessed duty accordlngly. 
The importer contended that the goods should hâve been subjected to the duty 
applicable to "unbleaehed" cloth. Note G. A. 2,934 (T. D. 15,834). This 
contention being upheld by the Board of General Apprai.sers, the govern- 
ment brought thèse proceedings for review. 

Charles Duane Baker, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
the importer. 

HAZEL, District Judge. The décision of the Board of General 
Appraisers is affirmed. 



ROBINSON V. UNITED STATES. 

(Circuit Court, S. D. New York. December 19, 1905.) 

No. 3,980. 

CUSTOMS DUTIES ClASSIFICATION "MANUFACTUEES OF WOOL" GOODS IN 

Pabt or WooL. 

Goods of Bilk and wool, the latter being the minor component, held 
to be within the purview of Tarlflf Act August 27, 1894, c. 349, § 1, Sched- 
ule K, par. 297, 28 Stat 531, deferrlng until January 1, 1895, the ré- 
duction in duties provided In said act on "manufactures of wool." 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

In the décisions below the Board of General Appraisers affirmed the assess- 
ment of duty by the coUector of customs at the port of New York on im- 
portations by Harry Kobinson. The merchandise in controversy consists of 
dress goods composed In part of wool, but In chief value of silk, and was 
either entered for consumption or wlthdrawn from bonded warehouse for 
consumption after August 27, 1894, and before January 1, 1895, which was 
the period covered by paragraph 297, Schedule K, § 1, c. 349, TarifC Act 
August 27, 1894, 28 Stat 531, prescribing that the réduction in duties pro- 
vided by said act on "manufacturers of wool" should be deferred until Jan- 
uary 1, 1895. The collecter eonstrued said expression "manufactures of wool" 
as including merchandise of this character, though not composed wholly or 
in chlef value of wool, and therefore classified it as "women's and children's 
dress goods * * * composed wholly or In part of wool," under the pro- 
visions of the preceding act Paragraph 394 or 395, Schedule K, § 1, c. 1244, 
Tariff Act October 1, 1890, 26 Stat; 596, 597. The importer contended that 
paragraph 297 did not apply, and that, as the merchandise went into con- 
sumption after the act of 1894 took effect, the rates of duty provided by said 
act should hâve been Imposed. 

Comstock & Washburn (Albert H. Washburn, of counsel^), for 
importer. 

Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General. 
Appraisers is affirmed. 
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FULD & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 26, 1906.) 

No. 4,038. 

CusTOMS DuTiEs — Pbotest— Sotticienct — Failuee to Point Oxrr Pbopeb 
Rate dp Dutt. 

A protest against the aasessment of duty which does not point out dls- 
tlnetly and speciflcally the proper rate of duty is not sufflcient, under 
CuBtoms Administrative Act June 10, 1890, c. 407, § 14, 26 Stat 13T [U. 
S. Comp. St. 1901, p. 1933]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below afllrmed the assessment of duty by the collector of cus- 
toms at the port of New Torit. The question involved is whether the import- 
ers' protest sufflciently complied with the provisions of Customs Administra- 
tive Act June 10, 1890, c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], 
which requires that an importer, if dissatisfled with the assessment of duty, 
shall set forth in his protest "distinctly and speciflcally, and in respect to 
each entry or payment, the reasons for his objections." 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

Charles Duane Baker, Asst. U. S. Atty, 

HAZEL, District Judge. The protest does not point out speciflc- 
ally and distinctly the proper rate of duty in respect to the différent 
entries, and I am of opinion that the question of sufficiency of pro- 
test is controUed by U. S. v. Fleitmann (C. C. A.) 137 Fed. 476, and 
U. S. V. Bayersdofer, 126 Fed. 732, 62 C. C. A. 16. The décision of 
the Board of General Appraisers is sustained. 



MIEABIIiE CORP. v. PDRVIS et al. 

(Circuit Court, B. D. Pennsylvanla. February 21, 1906.) 

No. 82. 

OOtTETS — JUBISDICTION OF FEDEBAL CoUBTS — ^DlTEBSITT OF ClTIZENSHIP. 

When the jurlsdictlon of a fédéral court dépends upon diverslty ©f 
citizenship alone, and there are more défendants than one, ail must be 
liable to be sued in the particuiar suit, and the court is without Jurlsdic- 
tlon when one défendant is a citizen of the same state with the plaintiff. 

[Ed. Note. — For cases In point, see vol. 13, Cent Dig. Courts, | 855. 

Diverse citizenship as a ground of fédéral jurlsdictlon, see notes t» 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.1 

On Demurrer for Want of Jurisdiction. 

William C. Mayne, for complainant. - 
J. W. Westcott, for défendants. 

HOLLAND, District Judge. This is a bill for an injunction, and 
sets forth that the plaintiff is a corporation and a citizen of the 
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State of New Jersey. One of the défendants is a citizen of Penn- 
sylvania and inhabitant of this district. The other défendant, James 
E. Hays, is a citizen and inhabitant of New Jersey. Mr. Hays 
questions the jurisdiction of this court, because he is a citizen of 
the same state with the plaintifif. 

When the jurisdiction is based upon diverse citizenship alone, the 
rule is that where there are more plaintiffs or défendants than one, 
ail of the plaintiffs must be compétent to sue, and ail the défendants 
must be liable to be sued in the particular suit. Smith v. Lyon, 133 
U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635 ; Hooe v. Jamieson, 166 U. 
S. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049 ; Excelsior P. P. Ce. v. Brown, 
74 Fed. 321, 20 C. C. A. 428. 

The plaintiff being a citizen of the state with the objecting de- 
fendant, the bill must be dismissed ; and it is so ordered. 



In re WHEALTON RESTAURANT CO. 

(District Court, E. D. Pennsylvania. February 21. 1906.) 

No. 2,276. 

Bankbupicy— Landloed's IjIen— Pennsylvania Statute. 

Although Aet Pa. 1836, §§ 83-85 (P. L. 777), provides that the goods 
and chattels on any demised premises liable to the distress of the land- 
lord, whlch hâve been taken by vlrtue of an exécution, shall be liable 
for the rent in arrears for one year at the time of such taking, the 
landlord has no lien whlch wlU be preserved in a court of bankruptcy, 
vcnere the banliruptcy proceedings were Instltuted within four months 
after the issuing of the exécution. 

In Bankruptcy. On report of référée. 

Rowland Evans, Henry B. Hodge and Richard L. Ashhurst, for 
Philadelphia Trust, Safe Deposit & Insurance Co. 
Humbert B. Powell, for trustée. 

HOLLAND, District Judge. Although sections- 83, 84, and 85 of 
the Pennsylvania act of 1836 (P. L. 777) provide that the goods and 
chattels upon any demised premises, liable to the distress of the land- 
lord, which hâve been taken by virtue of an exécution, shall be liable 
for the rent in arrears for one year at the time of such taking, the 
landlord has no lien which will be preserved in a court of bankruptcy, 
where the bankruptcy proceedings were instituted within four months 
of the issuing of the exécution. Nor do the cases referred to by the 
claimant sustain the contention that he, as landlord in this case, had 
a lien upon the goods under the Pennsylvania act before the exécution 
was issued which the bankrupt act will préserve. 

The referee's order dismissing the pétition is afiirmed. 
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UNITED STATES V. AULTMAN CO. 

(District Court, N. D. Ohio, E. D. February 19, 1906.) 

No. 3,118. 

AUENS— CONTKACT LABOB LAW— PeRSONS TO WHOM APPLICABLE. 

The alien contract labor law, as amended In 1903 (Act March 3, 1903, 32 
Stat. 1214, § 4, c. 1012 [U. S. Comp. St. Supp. 1905, p. 277]), does not apply 
to a man who entéred the United States as an immigrant from Germany 
wlien young and remained contiuuously domiciled and worliing in this 
country for 12 or more years, although without becoming naturalized, 
and who then went temporariiy into Canada, where he had been for 
two weelîs when the contract alleged to be in violation of the statute 
was made. 

[Ed. Note. — Importation of contract labor, see note to United States 
V. Parsons, 60 C. C. A. 133.] 

At Law. The plaintiff and défendant having rested, the testimony 
being ail before the court, counsel for the défendant moved the 
court for a nonsuit, and that the court direct the jury to return a 
verdict for the défendant. 

John J. Sullivan, U. S. Atty. 

Lynch, Day & Day and Kline, Toiles & Gofif, for défendant. 

TAYLER, District Judge (orally). This action is based on sec- 
tions 4 and 6 of the act to regulate the immigration of aliens into the 
United States. Act March 3, 1903, c. 1012, 32 Stat. 1214 [U. S. 
Comp. St. Supp. 1905, p. 277]. The claim is that the défendant, in 
violation of that law, solicited and procured the importation of one 
Hermann, an alien, from Canada. Since the observation of the dis- 
trict attorney as to changes in the law since its original passage, or 
since the time when the décisions referred to were rendered, I hâve 
looked at the statute with a view of finding out what changes were 
rtiade as respects the question involved in this case, but I do not find 
that there has been any such change. There hâve been advances 
made inl the law, .with a view of more fully carrying out its pur- 
poses, and especially the law has been carefully amended since those 
décisions. This is an important circumstance, as will hereafter be 
noted. Section 4 provides that it shall be unlawful for any person, 
Company, partnership, or corporation, in any manner whatsoever, to 
prepay the transportation or in any way to assist or encourage the im- 
portation or migration of any alien into the United States, in pur- 
suance of any ofïer, solicitation, promise, or agreement, paroi , or 
spécial, express or implied, made previous to the importation of such 
alien, to perform labor or service of any kind, skilled or unskilled, in 
the United States. The law has been since its original passage just as 
it is now in section 4, except that it adds unskilled labor to the classes 
covered by it, and has more carefully disclosed the unlawful methods 
by which the purpose sought to be accomplished may be carried out, 
by adding the word "solicitation." So that section 4 in its présent 
form represents the results of the expérience of intelligent men, de- 
termined to see that the purpose of the law was expressed m the 
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iaw itself, and carried out. Then section 5 provides, în substance, 
for the penalty which shall be incurred for every violation of any of the 
provisions of section 4 of this act. 

Now, the statute seems to be clear and explicît in its terms ; and it 
was not until the witness Hermann had testified that he had come 
into this country from Germany in 1891, when he was quite young, 
and had remained constantly in this country, working at his trade 
almost ail the time, never outside of the country until a couple of 
weeks before this transaction occurred which is the subject of this 
pétition, that my attention was arrested and directed to the question 
as to whether or not such a person was included within the terms of 
this act. I say "arrested," because this provision of the Iaw has been 
fainiliar to me for a long time, though not in its exact phraseology, 
and I hâve been especially familiar with, and deeply interested in, 
the purpose for which the Iaw was passed, and had a familiarity, 
greater or less, with several of the amendments, including the last 
one, which was passed in March, 1903. So, as I say, my attention 
was arrested by that situation, and I tried, as well as I could, to 
reason out the proposition whether or not a man with this history 
was to be included within the provisions of this Iaw, and a contract 
made with him, under the circumstances that existed hère, prohibited 
by the Iaw. Nov/, I thought that I understood what the purpose of 
this Iaw was. It was intended, primarily, to prevent persons who are 
dissatisfied with the wage level of this country going into some other 
country, where the wage level was lower and where the promise of 
higher wages in this country would be extremely attractive, and 
where, on that account, it would be easy to make a contract with a 
person thus working for lower wages to come into this country and 
work for higher wages, with the resuit that, by making a contract 
at a rate of wages higher than the rate at which the alien was working, 
and lower than the prevailing, and through our civilization the nec- 
essarily prevailing rate of wages, the wage level in this country would 
be demoralized ; and, as the wage level in this country détermines 
the level of civilization in this country, very serious wrong would be 
donc, not merely to labor, but to Society, which, in its units, is almost 
ail made up of labor. That was the gênerai condition of things which 
demanded this législation as a protection to society, and to the civ- 
ilization which dépends upon the amount that men earn, and there- 
fore the amount that men spend. We are ail familiar with the rule 
that, where it is possible to do so, a Iaw must be construed in ac- 
cordance with its spirit, and that a pénal Iaw is to be strictiy con- 
strued. Those are elementary propositions. 

The first case that I found during the recess was the case of 
Moffitt V. United States, 138 Fed. 375, 63 C. C. A. 117. That was 
a case under the immigration Iaw; and the syllabus, which fairly 
States the substance of the décision in that respect, says: 

"The Immigration laws of the United States, in so far as relates to pun- 
ishment for their violation, are highly pénal, and are to be strictiy construed, 
and their provisions applied only to cases clearly within their terms and their 
spirit, construed as a vvhole." 
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•'We are of opimon," says the Circuit Court of Appeals in the text, 
i"that this act clearly relates to immigration, and is leveled only against 
immigrants, although neither of thèse words is expressly mentioned 
in section 10 of the act. Section 3 excludes the encouragement of 
immigration to this country of aliens by promise of emplo)mient. 
Section 4 makes it unlawful for steamships or transportation com- 
panies or vessel owners, by writing or otherwise, to solicit or en- 
courage the immigration of aliens into the United States, except 
in certain specified particulars. Section 6 forbids the bringing into 
the United States of any aliens not lawfuUy entitled to enter, and 
punishes the offense," and so on. And on page 380 of 138 Ped., 
and page 122 of 63 C. C. A. : 

"Where the intent of the statute is plaln, nothlng Is left to construction ; 
but where the mlnd of the court must labor to dlscover the design of the 
Législature it seizes upon everything ftom which It can be derlved. In 
this search courts should not overlook nor ignore the well-known canon 
of construction, which often proves to be a saïe guide In determlning the 
meaning of the statutes. The rule is universal, in cases of this character, 
that the evil which Congress Intended to remedy must be loolsed at AH 
the circiunstances, conditions, and contemporaneous events which Induced 
Congress to pass the law must be consldered and given due weight" 

Now the law, in respect to its application, what persons it applied 
to, has been considered in that sensé in two aspects : First, to define 
what kind of persons, measured by their employment, are included; 
and, second, to define what is meant by aliens or immigrants. Those 
two phases of qualities which must inhere in the person whose contract 
is subject to considération hâve been considered. On the first proposi- 
tion we hâve the case of Holy Trinity Church v. United States, 143 U. 
S. 457, 13 Sup. Ct. 511,36 L. Ed. 226. That case passed upon the ques- 
tion of the kind of employment or work which the person who it was 
said was being imported in violation of law was engaged in. That is 
not our question hère, but naturally the principles of law that govern 
that case would govern hère. This is a very instructive and well- 
considered opinion by Mr. Justice Brewer, in which he held that a 
minister of a church was not included within the law. He is now 
excluded from its opération by the amendment to the law ; but at that 
time there was no such exclusion. A contract had been made in Eng- 
land with a minister to go to New York and take charge of the spir- 
itual affairs of a certain church. The courts below held that the con- 
tract was in violation of this law, and the case went to the Suprême 
Court for détermination. Justice Brewer says (on page 458 of 143 
U. S., and page 511 of 12 Sup. Ct. [36 L. Ed. 226]): 

"It must be conceded that the act of the corporation (that Is, of the 
church corporation) is within the letter of this section, for the relation of 
rector to his church la one of service, and Implies labor on the one side 
wlth compensation on the other. Not only are the gênerai words 'labor' 
and 'service' both used, but also, as It were to guard against any narrow 
interprétation and emphasize a breadth of meaning, to them Is added 
'of any kind'; and, further, as notlced by the circuit jndge in his opinion, 
the flfth section, which makes spécifie exceptions, among them professional 
actors, artists, lecturers, singers, and domestic servants, strengthens the 
idea that every other kind of labor and service was Intended to be reached 
' / the first section. Whlle there is great force in this reasonlng, we can- 
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iiot think Congress intended to denounce with penalties a transaction like 
tliat in the présent case. It Is a familiar rule that a thing may be within 
the letter of the statute and yet not within the statute, because not within 
its spirit, nbr within the Intention of its maJjers. This bas been often as- 
serted, and the reports are full of cases illustrating Its application. This 
is not the substitution of the wlll of the judge for that of the legislator, 
for frequently words of gênerai meaning are used in a statute, words 
broad enough to include an act in question, aud yet a considération of 
the whole législation, or of the circumstances surrounding its enactment, or 
of the absurd results which foUow from giving such broad meaning to 
the words, makes it unreasonable to bel levé that the legislator Intended 
to Include the particular act" 

Continuing the reasoning (on page 463 of 143 U. S., and page 
513 of 12 Sup. Ct. [36 L. Ed. 226]), Justice Brewer says: 

"Again, another guide to the meaning of a statute is found in the evil 
which it is designed to remedy; and for this the court properly looks at 
contemporaneous events, the situation as it existed, and as it was pressed 
upon the attention of the législative body. The situation which called for 
this statute was briefly, but fully, stated by Mr. Justice Brown when, as 
district judge, he decided the case of United States v. Craig (C. C.) 28 Fed. 
795, 798: 'The motives and history of the act are matters of common 
knowledge. It had become the practice for large capitalists In this coun- 
try to contract with their agents abroad for the shipment of great numbers 
of an ignorant and servile class of forelgn laborers, under contracts, by 
which the employer agreed, upon the one hand, to prepay their passage, 
while, upon the other hand, the laborers agreed to work after their arrivai 
for a certain time at low wages. The effect of this was to break down 
the labor market, and to reduce other laborers engaged in like occupation 
to the level of the assisted Immigrant. The evll finally became so fla- 
grant that an appeal was made to Congress for relief by the passage of 
the act in question, the design of which was to ralse the standard of for- 
elgn Immigrants, and to discountenanee the migration of those who had 
not sufflcient means In their own hands, or those of their friends, to pay 
their passage.' " 

So, also, we find quoted in this opinion a part of the report made 
by the committee of the House which recommended the passage of 
this very législation in the Forty-Eighth Congress. That committee 
said: 

"It seeks to restrain and prohibit the immigration or importation of la- 
borers who would hâve never seen our shores but for the inducements and 
allurements of men whose only object is to obtaln labor at the lowest 
possible rate, regardless of the social and materlal well-being of our own 
citizens, and regardless of the evil conséquences whleh resuit to American 
laborers from such immigration. This class of immigrants care nothing 
about our institutions, and In many instances never even heard of them. 
They are men whose passage is pald by the Importers. They corne hère 
under contract to labor for a certain number of years. They are ignorant 
of our social condition, and that they may remain so they are isolated and 
prevented from eoming into contact with Amerlcans. They are gener- 
ally from the lowest social stratum, and live upon the coarsest food and 
in hovels of a character before unknown to American workmeu. They, 
as a rule, do not become citizens, and are certainly not a désirable ac- 
quisition to the body politic. The Inévitable tendeney of their présence 
among us is to dégrade American labor, and to reduce it to the level of 
the imported pauper labor." 

Ending the quotation, and continuing with the language of Mr. 
Justice Brewer, is this sentence: 
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"Wé flnd, therefore, that the title of this act, the evll which was In- 
tended to be remedied, the circumstances surrounding the appeal fo Con- 
gress, the reports of the commlttee of each house, ail concur In aflarming 
that the intent of Congress was simply to stay the Influx of thls cheap un- 
sUilled labor." 

Now, I must confess that, having read so much of that opinion, I 
could net escape the conviction that the Suprême Court of the United 
States would hâve greater difficulty in excluding from the language 
of that act a minister than it would hâve to exclude a person Uke 
Hermann from the act. It seems to me that the reason that was ap- 
plied by the Suprême Court in that case would apply with double 
force to the case that we hâve hère; and to that conclusion, subject 
to further reflection and the argument that might be presented, I had 
corne when my attention was called to what I had not had time to 
find — thèse cases where the United States courts hâve held, both in 
a contract labor case and in other cases where the définition of the per- 
sons who were included within this act was made, that a person who 
had corne into this country, who had migrated to this country, had be- 
come a part of the wage-earning body of this country, in a sensé had 
assimilated to our society, who, in a word, had become a résident 
and domiciled hère, although not naturalized, could not be said to be 
a person with whom to make such a contract as hère charged would 
be to violate this contract labor law. But we find that in many in- 
stances the courts hâve so held. 

In Re Maiola (C. C.) ,67 Fed. 114, Judge Lacombe held, as it îs 
stated in the syllabus : 

"The statutes of the United States relating to the exclusion of contract 
laborers, Including the act of March 3, 1891, making the décision of the 
immigration offlcers final as to the rlght of such laborers to land, are 
directed. solely against allen immigrants, not against alien résidents re- 
turnlng af ter a temporary absence ; and the courts, therefore, hâve power, 
upon habeas corpus, to inquire whether one who is refused admission to 
the country by the Immigration offlcers Is or is not an Immigrant; and so 
within the jurisdlctlon of such offlcers. 

"An unmarrled man, who has immlgrated to the United States In 1892, 
with the intention of making his home there, has remalned about two 
years, worklng at his trade, and then, being taken 111, has returned to hls 
native cotintry, remaJned àbout 10 months, dolng no work, and then In 
1895 returns to the United States — Is not an Immigrant on hls return In 
1895." 

There ar€ three other cases cited to the same eflfect as tp the définition 
of an immigrant. They are not contract labor cases, but they are under 
the same gênerai law, the title of which I quoted at the outset. 

In Re Panzara et al., 51 Fed. 275, it is held by the District Court for 
the Eastern District of New York that: 

"The power of the fédéral superlntendent of Immigration to return pas- 
sengers is confined to 'alien immigrants,' and the question whether per- 
sons ordered to be returned are of that description Is jurisdictional, and 
may be determlned by the courts on habeas corpus. One who Is a résident 
of the United States, though of foreign blrth, and not naturalized, and 
who is returning from a vislt to the country of his blrth, is not an allen 
immigrant within the meanlng of the laws regulatlng Immigration." 
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In Re Martorelli, 63 Fed. 437, Judge Lacombe, in the Circuit Court 
for the Southern District of New York, held: 

"The acts regulating immigration, existing when Act Marcli 3, 1891, 
was passed, refer to aliens wlio are imported into or who mlgrate to tliis 
country, and do not exclude a person already résident liere, though net 
naturalized, who tempo rarily départs, with the intention to retum." 

The District Court for the Northern District of California, in Re 
Ota, 96 Fed. 487, held: 

"The provisions of Act March 3, 1891, 26 Stat. 1084, c. 551 [U. S. Comp. 
St. 1901, p. 1294], excluding certain classes of aliens from admission to 
the United States, and requiring tlieir déportation, do not apply to aliens 
domiciled in this country, and who are returning thereto after a tempo- 
rary absence." « 

I must difïer from thèse several judges who hâve defined this law 
and declared that such a person is not within the terms of the law, 
if I find that Hermann cornes within it. 

The facts in this case are infinitely stronger than the facts in any 
of the cases from which I hâve just quoted. In this case nobody 
would prétend that Hermann ever intended to go back to Germany 
to live, or that he was any less absorbed into the body of American 
workmen than anybody who had always lived hère. He came 
hère when he was about 17 years of âge. He had worked some 
at the trade of coremaker, he said, before he came over; but he did 
not get to work at that in this country immediately, whatever he may 
bave known about it before. But from 1891, when, a German boy, 
he landed in New York like any other immigrant, and was reported 
as an immigrant from Germany, from that moment until two weeks 
before he made this contract, if he made any at that time, until about 
two weeks before the 31st of July, 19Ô3, he had never set foot out- 
side of this country. From the âge of 17 to 30 he had worked 
in this country; and, then, because he had been working as a strike- 
brtaker, he went to Canada to help break a strike there, and there 
remained, as he said, a short time, two weeks, when he was called 
upon to assist in breaking a strike down at Canton. Now, was he an 
immigrant when he came over from Canada? Could the immigrant 
officers hâve stopped him? The unbroken current of authority is 
that he was not an immigrant within the meaning of this statute. I 
doubt if he would be an immigrant within the meaning of any statute. 
If he belonged anywhere, he belonged in this country, whatever tech- 
nical relation he may hâve sustained to the Emperor of Germany. 

Counsel refers to the fact that he was a strike-breaker, and that 
they are the kind of people that this législation was intended to keep 
out. It is not worth while to discuss whether the work of the strike- 
breaker is virtuous, or the contrary. The législation was not in- 
tended to touch the case of strike-breakers in the sensé in which that 
argument was made. It was intended to reach strike-breakers, in the 
way of .cheaper labor coming hère at lower wages, as it would de- 
moralize labor hère, and most seriously and grievously afïect the 
well-being of this country. But it was not intended to touch strike- 
breakers in the sensé in which thèse men were strike-breakers, what- 
ever we may think of such a trade, if there is such a trade. 
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The last of the four cases definîng an alien immigrant was decîded 
December 1, 1899. Since that time tiie law has been amended, es- 
pecially by the act of March 3, 1903 ; and it îs a familiar principle that 
when a certain construction has been given to a statute, especially 
when its gênerai langùage has been qualified and subséquent lég- 
islation has net undertaken to change the langùage so as to meet with 
the judicial définition, added persuasiveness is given to the construc- 
tion of the law which the courts hâve put upon it. That is to say, 
if Congress intended to give a wider application to the law than the 
courts had given to it, it is reasonable to assume that it would hâve 
so legislated when it came to amend the law after the décisions were 
made public. 

I hâve no sort of doubt at ail that, considering the title of this act, 
considering its varions provisions, considering the conditions that 
brought about its passage, considering the state of the public mind 
regarding it, and its history, not to mention the other things which 
are of themselves conclusive, the décisions of the United States courts 
and the holding of the Suprême Court in the Holy Trinity Church 
Case— this person Hermann was not in 1903 a person with whom 
the act referred to prohibited the making of a contract. So that it 
would not make any différence whether a contract was made, or 
whether the défendant knew he was an alien in the sensé in which 
he was an alien. It would not make any différence what the fact is 
as to that. The law could not be violated as respects this particular 
person. 

And for that reason, therefore, gentlemen of the jury, as no ques- 
tion of fact exists for your considération, but only this question of 
law upon admitted facts of the case, and there is no confusion or un- 
certainty about the facts in so far as they relate to the proposition 
I hâve just determined, it will be your duty to return a verdict for 
the défendant, which is accordingly done. 
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MICHIGAN TACHT & POWER CO. et al, T. BUSCH, 

(Circuit Court of Appeals, Sixth Circuit March 16, 1906.) 

No. 1,488. 

1. CoNTBACTS — Construction — Secttrity foe Peefobmance. 

Défendants contrrfctea to build for.plaintiff a launch of certain speed 
and dimensions, to be paid for in installments as the work thereon pro- 
gressed. As a part of the eontraet, défendants were to loan plaintiff, 
tree of charge, another launch until the delivery of the one contracted 
for. Held, that the boat ioaned did not stand as security for the com- 
pletion of the other according to the terms of the eontraet, and the fact 
that défendants had sold her did not Justify plaintiff in refusing to pay 
the second installment until other security was given. 

2. SaME — NONPEEPOKMANCE ExCUSE FaILUBE TO PaY INSTALLMENT. 

A positive refusai by one for whoni a launch was being built to pay an 
installment according to the terms of the eontraet, unless the buildera 
would give him a security they were under no obligation to give, relieved 
them from further performance on their part. 

3. Same — Recoveby of Payments. 

A party to a eontraet which he bas himself failed to carry out may 
under the common counts recover money paid by him in part perform- 
ance to the extent that his payment was bénéficiai to the other party 
and in excess of the damages sustained by reason of the breach. 

•4. Assignments— Action Against Assignob— Amodnt of Recoveby. 

Under Comp. Lavi's Mich. 1897, § 10,054, which provides that the as- 
signée of a nonnegotiable chose talies subjeet to every défense which 
existed before notice of assignment, where the assigner of a eontraet to 
build a boat Is sued by the other party who bas himself breached tbe 
eontraet, upon the common counts, in assumpsit, for payments made by 
him, the limlt of such recovery is the excess of payments made over the 
damages sustained by reason of the breach. 

6. Set-Off and Oounterolaim—Recoupment— Breach of Contract. 

Where one party to a contract sues the other party to recover pay- 
ments made thereon, the latter may show that plaintiff has himself 
broken the agreement and prove his damages for such breach, and thus 
eut down or wholly extinguish the plaintifC's claim. 

[Ed. Note. — ^For cases in point, see vol. 43, Cent. Dig. Set-Off and Coun- 
terclaim, § 6.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This was an action in assumpsit to recover money paid upon a contract 
for the construction of a boat to be built for the plaintiff by the défendants. 
The contract between the parties was in writing and bore date of December 
6, 1001. The défendant companies undertooli to furnlsh ail of the materials 
and eonstruct and eqiiip and deliver in New York June 1, 1902, one launch 
according to plans and spécifications covering dimensions, flttings, equipment, 
and speed. In considération of this agreement, plaintiff agreed to pay $8,- 
500 as follows: $2,125 in advance on signing the contract; $2,125 when the 
boat is planked and already for inside finish; $2,123 when ready to launch; 
balance when delivered in New York. It was provided, among other things, 
that there should be a speed trial before delivery, and that If the boat 
"failed to develop a speed of 16 miles per hour," or to corne up otherwise to 
spécifications, "then C. M. Busch may déclare the contract void and demand 
a return of the money already paid." 

Another provision was in thèse words: "It Is part of this contract that 
tbe Michigan ïacht & Power Company and the Slntz Gas Engine Company 
143 F.— 59 
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wlU loan to O. M. Busch, free of charge, the launch 'Helen,' wlth complète out- 
fit, until tbe delivery, of, the. bo$t coiitraçted for or until the cancellatlon 
of this contra et or the refunding of'the cash paid thereon, as provlded for 
above. The 'Helen,' is to be delivered f. o. b. cars in Détroit to C. M. Busch 
and he is to pay ail expenses ou her thereafter until delivered in New Tork 
Harbor on the delivery of the new boat as above specifled. C. M. Busch 
agrées to be fully reisiwnsible for the 'Helen' while in his charge and to 
deliver her as above specifled in flrst class condition In New Tork Harbor." 

The plaintifC allèges that he made the advance payment required by the 
contract, but that the défendants hâve failed entirely to petform said con- 
tract and hâve failed to bulld and delivér a launch as required, though often 
•requested to do so. PlaintifC avers that he has well and faithfully performed 
eaeh and ail of the obligations of the agreement, etc. 

Tlie défendants plead the gênerai issue, and gave notice as required by the 
local practice of a claim of recoupment, in which they aver that they dld per- 
form the contract and stood ready and wllling to perform, and that, when 
the boat so contracted for "was planked and ready for inslde finish," they 
gave notice and demanded payment of the second installment, which pay- 
ment was refused wrongfully, and though many times requested to maiie 
said payment refused, whereby the défendants were greatly injured and 
damaged, etc. 

Upon the issues Joined there was évidence showlng the boat belng con- 
structed for the plaintlff had been so far carrled forward as that it was 
"planlied and ready for inside finish" sotae time in January, 1902, and that 
the plaintlff caused an inspection to be made upon notification and made' 
no complaint that the condition was not such as was requisite before the sec- 
ond installment was due and payable. Upon being several times solicited to 
make payment theii due, Mr. Busch advlsed with counsel and through his said 
counsel demanded tbat security be glven him by the bullders for the due per- 
formance of thelr conrttict as a condition to payment of any further install- 
inents. 

The ground upon which this demand was made is shown best by the letter 
which Mr. Busch caused to be written, which was as follows: 

"Atlantic City, N. J., Feb. 20, 1902. 

"Miehigan Yacht & Power Co., Sintz Gas Engine Co., Détroit, Mlchlgan — 
Gentlemen : Mr. C. M. Busch has shown me contract of December 5, 1901, for 
construction of launch and aiso your letter to him of the 8th inst., in which 
you sajr that the yacht 'Helen' has been sold by your company to a Mr. Pungs. 
By the terms of the àgreement thé yacht 'Helen' is to be loaned to Mr. 
Busch free of charge until the completion of the boat contracted for, and 
as a security for the payment made on account of the 'Helen' contract and 
to be made under contract of December 5, 1901. The information that the 
'Helen' Is not your property has caused Mr. Busch to feel insecure. both as 
to the money already advanced and that required to be paid by the terms 
of the contract of December. You will at once appreclate that Mr. Busch 
ought to hâve ample security for money he has paid you and ts called upon 
to pay under hiac^ntract In view of the f act that he now seems to be with- 
•out security, I write you as his aftorney to say that you must in some way 
provide indemnlty agalnst any loss, in the event of the new boat proving un- 
satisfa'ctory or not, being in compliance with the contract. Even though you 
were the owner of the 'Helen' and Mr. Busch might regard it as his property 
should you f ail tç complète the new boat the security in the 'Helen' is quite 
inadéquate for $6,375 which Mr. Busch is required to pay before the new 
boat is delivered. Please acknowledge receipt and advlse what your com- 
pany is willing to do under the circumstances. 

'Yours very truly, CL. Cole." 

To this défendant replied under date of Pebruary 24, 1902, as follows: 

"Detroht, Mich., February 24, 1902. 

"Mr. G. L. Cole, Atlantic City, N. J. — ^Dear Sir : Replying to your favor 
of the 20th inst, will say that the launch 'Helen' was not furnished Mr. Buscb 
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as seeurity In any sensé o( the word. Mr. Busch's Is In the new boat we are 
now building for him. His eontract is plain and a duplicate of ail con- 
tracts we make for boats. Mr. Busch bas no reason to feel insecure about 
the title of tbe 'Helen,' because he bas no interest in her wbatever. Mr. 
Busch asked for no seeurity when he signed the eontract and vve gave him 
none. We never had such a proposition presented to us before, although we 
bave bnilt a great many boats. We are under no obligation wbatever to 
furnisb Mr. Busch any further seeurity than we are furnishing him in the 
boat we are building for him. We bave asked for no payment on this boat 
until it was due and until there was more money in the boat than Mr. Busch 
bas furnished. We ask that you please read this eontract again and see îf 
you bave uot made a mistake in assuming that we ever agreed to fumish Mr. 
Busch any otber seeurity than the boat we are building for him. Yours truly. 

"Die. H. A. W. 

"P. S. A payment on this boat has been due sinee some time In January 
iiud Mr. Busch's treatment of this part of the eontract has been very dilatory. 
He sent a représentative hère to examine tbe condition of tbe boat and 
was to remit us the payment after receiving this report. It is now a week 
Pince bis représentative reported and we bave every reason to believe that 
the report was favorable." 

This did not satisfy Mr. Busch, who, on adviee of counsel, persisted in 
his refusai to make the payment due and refused payment of a draft drawn 
for tbe installment so due. 

ïbereupoo défendants wired him under date of February 27, 1902 : "Ali 
work on your boat is stopped, waiting the fulflUment of your part of the 
i-ontract." There was évidence tending to show that défendants kept the 
unflnished boat in condition when payment of second installment was re- 
fused for about one year, and then disposed of it to another purehaser at 
the best priée obtainable at a loss exceeding the amount reeeived from 
plaintifC as an advance payment. 

Upon the conclusion of ail the évidence tbe trial judge instrueted the 
jury to return a verdict for the advance payment made by plaintiff, with 
interest. 

Dwight W. Rexford, for plaintiffs in error. 
S. T. Douglas, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, dehvered the opinion of thé court. 

The case in short is this: 

The défendants agreed to supply materials, machinery, etc., and 
build and deliver by June 1, 1902, a completed launch, with a 
guaranteed speed of 16 miles, to be constructed according to plans 
and spécifications. The plaintifï agreed to pay for such boat the 
sum of $8,500, of which $3,125 was to be paid down, the balance in in- 
stallments as the work progressed. The second installment he agreed 
to pay when the boat was planked and ready for inside finish. When 
that stage of the work was reached and this second installment was 
due, he refused to make the payment unless the défendants would 
give seeurity for their performance of the agreernent or pay back 
the money reeeived as the work should progress. That the Helen was 
never intended to stand as a seeurity for the completion of the boat 
contracted for according to eontract or for the return of the install- 
ments paid if she failed to develop the guaranteed speed or come up 
to the substantial terms of the eontract otherwise is not a matter of 
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serious doubt. There îs no word în the agreement whîch squînts 
that way. The Helen was to be a "loan" without rent. The con- 
sidération for her use was part of the price to be paid for the launch 
contracted for. If the purpose was that she was to stand as a se- 
curity, it is extraordinary that no intimation of the intent is found 
in the long and elaborate agreement between the parties. The re- 
fusai to comply with the distinct agreement to pay an installment of 
$8,125 when the boat was planked and ready for inside work, uniess 
the défendants would give a security they were not obliged to give, 
was ift substance and eftect a refusai to carry out the agreement uniess 
the défendants would add a new term to the contract. 

But the learned counsel say that, if the plaintiff was in error in 
refusing to pay this installment uniess a satisfactory security was 
given hirn, it was not conduct evidencing an intention to abandon 
the contract, and did not, therefore, justify défendants in their re- 
fusai to complète the boat. In short, that the breach was not such a 
breach as set the défendants free. It must be conceded that even in 
the case of a single or entire contract, such as this was, when articles 
are deliverable or payments to be made in installments, that the mère 
failure to deliver or receive an installment or to pay an installment of 
the price may not by itself évince an intention no longer to be bound by 
the contract. 

In Freeth v. Burr, L. R. 9, C. P. 308, 213, Lord Coleridge said: 

"The real matter for considération is whether the acts or conduct of the 
one do or do not amount to an Intimation of or an Intention to abandon and 
altogether to refuse performance of the contract. ♦ * • Now, nonpay- 
ment on the one hand, or nondelivery on the other, may amount to such an 
act, or may be évidence for a jury of an intention wholly to abandon the 
contract and let the other party free." 

When the question is whether one party is relieved from the per- 
formance of his part of the contract by the conduct of the other in 
failing to make a payment when it was due, we must look to ail of the 
circumstances of the case to see whether that conduct amounts to an 
out and out refusai to perform the contract. This is the substance of 
what is said in Withers v. Reynolds, 2 B. & Ad. 882, 885 ; Freeth v. 
Burr, cited above; Mersey Steel Co. v. Naylor, L. R. 9, App. Cases 
434, 438 ; Norrington v. Wright, 115 U. S. 188, 210, 6 Sur. Ct. 13, 
29 L. Ed. 366, and by this court in Cherry Valley Iron Works v. 
Florence Iron Co., 64 Fed. 569, 572, 12 C. C. A. 306, and in Monarch 
Cycle Co. V. Roger Wheel Co., 105 Fed. 324, 44 C. C. A. 523. Mère 
nonpayment of an installment when due is an élément of importance, 
and in some circumstances may évince a renunciation of the contract. 
But this case, as shown by the correspondence and other évidence, 
was not a simple case of omission to pay as the plaintiff was bound 
to do, but was a positive refusai to perform the contract upon his 
part uniess the défendants would give him a security they were under 
no obligation to give. That he was willing to hâve the contract carried 
out if the défendants would accède to his terms and do what they 
were not obliged to do does not help the case but only serves to em- 
phasize his détermination not to carry out the contract as it was writ- 
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ten, and justified the défendants in treating the plaintiff as having re- 
nounced the agreement. 

In Withers v. Reynolds, cited above, the agreement was to deliver 
straw at 33 shillings per load; the purchaser agreeing "to pay 33 
shillings per load for each load of straw so delivered on his premises 
from this day until January 24th." The straw was delivered regularly, 
but défendant fell behind for several loads. Payment was demanded. 
Défendant tendered the price of ail the straw except the last load, 
saying "he should always keep one load in hand." The défendant 
objected to this, but at length accepted what was ofïered, and then 
told plaintiiï he would send no more straw unless it was paid for 
on delivery. No more was sent, and plaintiff sued in assumpsit for 
not delivering pursuant to agreement. Lord Tenterden said : 

"I am of the opinion that the plaintiff is not entitled to recover. There 
is, I think, no doubt that by the terms of this agreement the plaintiff waa 
to pay for tlie loads of straw as they were delivered. If that were not so, 
the défendant would hâve been liable to the ineonvenlence of giving crédit 
l'or an indefinite length of time, and, in case of nonpayment, bringing an 
action for a very large sum of money, which does not appear to hâve been 
intended by the contract. Then the only question is whether upon the 
plaintîff's saying, 'I will not pay for the goods on delivery' (for that was 
the effect of his communication to the défendant), It was incumbent on the 
défendant to go on supplying straw ; and he clearly was not obllged to do so." 

Withers v. Reynolds has never been overruled. It was foUowed in 
Bloomer v. Bernstein, L. R. 9, C. P. 588, when the effect of a failure 
to pay for an installment of goods on delivery by reason of insolvency 
was considered. It was followed again in Stephenson v. Cady, 117 
Mass. 6. In the latter case there were separate contracts for the 
sale of goods made on différent days and deliverable at différent 
times, price payable on delivery. The purchaser refused to pay for the 
goods delivered under the first contract unless the seller would give 
him security for the performance upon his part of the other contracts. 
The seller thereupon refused to make other deliveries, and was sued 
for damages. The Massachusetts court held the refusai to pay for 
the goods delivered unless the seller would give security for the en- 
tire fulfillment of the contract was enough to justify the seller in re- 
fusing to make further deliveries. Among other things, that court 
said : 

"It was a refusai to exécute a substantial part of the agreement; and 
an attempt, by holding on to the property without payment, to Impose an 
onerous condition not contemplated by the original contract, and to whlch 
the défendant was not required to submit, so long as he was without de- 
fault. It was something more than a refusai to pay for a single delivery. 
It was broad enough to be treated as a gênerai refusai to make any further 
payments. It was prospective in its character, and was made wlth notice 
that such refusai would be regarded as releasing the défendant from ail ob- 
ligation to fulflll. Conduct less décisive has been held to justify nonper- 
formance by the other party to the contract." 

West V. Bechtel, 125 Mich. 144, 84 N. W. 69, 51 L. R. A. 791, does 
not refer to or distinguish either Withers v. Reynolds or Stephenson 
V. Cady, and must rest upon its own spécial facts which are quite un- 
like the évidence hère relied upon to show that the conduct of the 



934 143 FEDBEAL REPOftTER. 

plaintiff wàs such as to évince a refusai to perform the contract upon 
his part. 

It follows that the court erred in instructing a verdict for the plain- 
tiff. The défendants were at liberty to treat the contract as broken 
in a material part, and might refuse to further perform and recover 
damages, for the loss sustained by such renunciation of the contract 
by Busch. 

The refusai to go on and finish the boat under such circumstances 
would not constitute a technical rescission of the contract, but, as 
stated in Anvil Mining Co. v. Humble, 153 U. S. 540, 552, 14 Sup. 
Ct. 876, 38 L. Ed. 814, by Justice Brewer, would be "merely an ac- 
ceptance of the situation which the wrongdoing of the other party 
has brought about." To same efïect is our own case of Cherry Valley 
Co. v. Florence Iron Co„ 64 Fed. 569, 573, 12 C. C. A. 306. 

While the plaintifif cannot recover upon the contract, he may under 
the common counts recover the money paid by him in part performance 
to the extent that his payment was bénéficiai to the défendants and in 
excess of the damages they hâve sustained by reason of plaintifï hav- 
ing breached the contract. If the défendants hâve obtained money 
which ex aequo et bono they ought not to withhold from the plaintiff, 
they should refund, and the law implies a promise to that effect. Mur- 
phv V. Craig, 7G Mich. 155, 42 N. W. 1097; Walker v. Conant, 65 
Mich. 194, 31 N. W. 786 ; Wil?on v. Wagar, 26 Mich. 452. 

If the défendants had sued the plaintiff for breach of the contract, 
as they might well hâve done, the measure of damages would hâve 
been, first, their outlay and expense in carrying the work as far as 
they did before the plaintifï set them free, less the value of the struc- 
ture as far as completed and materials, machinery, etc., bought solely 
to carry out this contract ; second, the profits they would hâve realized 
if permitted to complète the boat; third, the value of the use of the 
Helen while in possession of the plaintiff under the contract. From 
this should be deducted the money received from the plaintifï on ac- 
count of the contract. United States v. Behan, 110 U. S. 339, 4 Sup. 
Ct. 81,- 28 L. Ed. 168 ; Anvil Mining Co. v. Humble, 153 U. S. 540, 
14 Sup. Ct. 876, 38 E. Ed. 814 ; McElwee v. Bridgeport Improvement 
Co., S4 Fed. 627, 629, 4 C. C. A. 525. The défendants did not sue, 
but hâve bfeen sued by the plaintiff for the money paid by him in part 
performance. In justice the défendants hâve no right to more of 
this money than will compensate them against loss by reason of 
plaintiff's conduct. His action is therefore one upon the common 
counts for money received under an implied promise to pay back that 
which is in excess of the loss sustained by the défendants by reason 
of plaintiff's refusai to carry out the contract. It is in the nature 
of an action upon a quantum meruit. 

Instead of having done labor or furnished materials in part per- 
formance from which the défendants hâve benefited, he has furnished 
money, and it is now well established that a plaintiff may recover 
to the extent that he has benefited the défendant by part performance 
of a contract which the plaintiff himself has failed to carry out; his 
recovery being subject to recoupment by the damages sustained by 
the défendant. Cherry Valley Iron Co. v. Florence Iron River Ce, 
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61 Fed. 569, 574, 12 C. C. A. 306; McDonough v. Evans Marble Co., 
112 Fed. 634, 637, 50 C. C. A. 403; Clark v. Moore, 3 Mich. 55, 58; 
Wilson V. Wagar, 26 MicH. 452 ; Ward v. Fellers, 3 Mich. 281. 

In Cherry Valley Iron Co. v. Florence Iron Co., the plaintifï had him- 
self broken a contract for the purchase of a large quantity of iron 
ore. But he had paid for more ore than he had received. This court, 
speaking by Judge Severens, sustained an action by him to recover 
the money he had paid in excess of ore delivered to him. Upon this 
point the court said: 

"The position of the parties, therefore, Is this: The plaintiff is entitled 
to rec-over the amount which it has paid in excess of the contract- priée of 
the quantity of ore actnally delivered, and the défendant was entitled to 
recover, by way of counterclaim, the damages which it had sustained from 
the plaintlfC's breach of the contract," etc. 

In McDonough v. Evans Marble Co., cited above, we said: 

"The rule is that a party who has failed to perform his contract In full 

may recover compensation for the part performed, less the damages occa- 

sioned by his failure." 

There was évidence tending to show that the Sintz Engine Company, 
one of the défendants, had substantially absorbed and acquired the 
property of the other défendant, the Michigan Yacht Company, when 
the contract involved was made, but that the contract was signed by 
both companies. There was also évidence that long after the breach 
of the contract in suit, and long after the défendants had disposed 
of the unfinished launch to another customer at a great loss, the Sintz 
Engine Company made a chattel mortgage to Mr. Wm. A. Pungs, 
and that the property described in that instrument was sold in a fore- 
closure proceeding on October 1, 1904, and bought by Pungs. Among 
the matters so sold and purchased were the "book accounts and bills 
receivable owing to said Sintz Engine Company." 

Upon this State of facts the plaintifï below insisted that the money 
paid by plaintiff in part performance could not be diminished or ef- 
fected by any damages or loss sustained by the défendants, because, 
as claimed, they "had parted with ail their claims, accounts and prop- 
erty of every description," and "could not recoup damages in this 
action from this plaintiff." If we assume that the right of action 
which défendants had to sue for the loss sustained by them by reason 
of the plaintiiï's breach of his contract passed to Pungs under an as- 
signment which included "book accounts and bills receivable," it is 
clear that such a chose in action would pass subject to a crédit for the 
$2,135 received by défendants on account of plaintiiï's part perform- 
ance. To that extent the défendants may be said to hâve been already 
indemnifîed. Section 10,054, Comp. Eaws of Michigan 1897. ex- 
pressly provides if that were ever necessary that the assignée of a 
nonnegotiable chose takes subject to every défense which existed 
before notice of assignment. Or, if the eiïect of the assignment under 
which Pungs holds the assets of the Sintz Engine Company was to 
pass the contract for the construction of this boat for plaintiff, the 
assignée would take it subject to every défense which the plaintiff 
could hâve made if the assigner had sued for a breach. One of thèse 
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défenses would be to recoup any recovery for a breach by the amount 
paid in performance. 3 Page on Contracts, § 1269 ; 85 Am. & Eng, 
Ency. (2d Ed.) 539. 

This being the case, it must follow that if the assigner of a con- 
tract, not negotiable, be sued, as hère, upon the common counts, in 
assumpsit, for benefits received by him, that the Hmit of such re- 
covery must be, where the plaintiff himself breached the contract, the 
excess of benefit received over the damage sustained by reason of the 
plaintiff's nonfulfillment of the agreement. This réduction of the 
amount otherwise recoverable is by way of recoupment. That it exists 
in favor of the défendants hère we hâve no doubt, regardless of any 
assignment of the contract out of which plaintiff's right of action 
grows. The assignors cannot escape liabiHty for the amount equit- 
ably due to the plaintiflf by the assignment, nor can the plaintiff pre- 
vent a réduction of his nominal claim by application of the doctrine of 
recoupment as distinguished from set-off. Recoupment in its truest 
sensé means a right of déduction from the amount of the plaintiff's 
claim by reason of either a pa3Tnent thereon or some loss sustained by 
the défendant by reason of the plaintiff's wrongful or defective per- 
formance of the contract out of which his claim originated. It has been 
defined to be "a keeping back of something which is due because there 
is an équitable reason for withholding it." Ives v. Van Epps, 22 Wend. 
(N. Y.) 155; Ward v. Fellers, 3 Mich. 281, 291; Wheat v. Dotson, 12 
Ark. 699, 702. The word is nearly if not quite synonymous with dis- 
count or déduction or réduction. S Pars, on Contracts {7th Ed.) 880; 
Hatchett v. Gibson, 13 Ala. 587, 595. 

It is accordingly well settled that, when one party brings suit 
to recover under a contract or upon the common counts for work and 
labor donc or money paid to or for his benefit, the défendant may show 
that the plaintiff has himself broken the agreement and prove his 
damages for such breach, and thus eut down or wholly extinguish the 
plaintiff's claim. 25 Am. & Eng. Ency. Law, 549 ; Railroad Company 
V. Smith, 21 Wall. 258, 262, 22 L. Ed. 513 ; Allen v. McKibbin, 5 Mich. 
449 ; Cushman Téléphone Co. v. Noble, 98 Mich. 67, 56 N. W. 1100 ; 
Porter v. Woods, 3 Humph. (Tenn.) 56, 39 Am. Dec. 153. In the case 
last cited the Tennessee court said : 

"After the rescission and abandonment of a spécial agreement compensation 
for partial performance may be recovered, equal to, and llmited by, the value 
and extent of the benefit conferred. And therefore the défendant in such 
action, in the second place, Is entitled, by the very statement of the principle 
with its proper limitation, to abate the recovery of the plaintiff by the 
damagèb' he has sustained on account of the nonperformance of the plaintiff's 
portion of the agreement. For the plaintiff himself being entitled to recover, 
not on the ground of his performance of the spécial agreement, but for vaiu- 
able materlals furnished, or bénéficiai services rendered, and only to the 
extent of benefit conferred on the défendant, the défendant must be entitled 
in abatement, and in ascertaining the extent of such benefit, to such dam- 
ages as in a cross-action by him against the plaintiff he ought to recover for 
the nonperformance by the other of his portion of the agreement." 

The court therefore erred in excluding évidence of the damages 
sustained by the défendants through the plaintiff's breach of the con- 
tract ont of which tlie plaintiff's claim arose. 

Reverse for a new trial. 
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SHELLABERGER v. FISHBR. 

(Circuit Court of Appeals, Elghth Circuit. March 2, 1906.) 

No. 2,251. 

1. Cabkiebs — Automatic Elevatoe— Absence or Opebatoe Not Actionable 
BY Passengee of Obdinaby Discrétion. 

The opération of an automatic, push-button, electrical passenger elevat- 
or is not négligence whicli Is actiouable by any passenger except a 
child of years so tender tbat he cannot linow tlie danger and appreciate 
the risli of his contact with the door or side of the shaft when the car 
is moving, because a passenger of sufficient maturity and discrétion to 
appreciate ttiis danger and risk would be guilty of contributory négli- 
gence if l3e permitted himself to sufCer from it. 

2. Same- — Absence of Opebatoe May Be Actionable by Child of Tendeb 
Yeabs — Facts. 

The opération of such an elevator to carry passengers without an 
operator in au apartment building where several cbildren uuder 10 
years of âge lived, and used it, in a city in wbich the duty to employ an 
operator was iinposed by ordinance and the failure to discharge this 
duty was made a misdemeanor, constitutes sufficient évidence of négli- 
gence actionable by a child between 5 and 6 years of âge, who was In- 
jured wbile running the elevator by getting her leg caught between the 
floor of the car and the second floor of the building as the car ascended, 
to warrant the submission of the question of négligence and the ques- 
tion, whether or not such négligence was the proximate cause of the in- 
jury, to a jury. 

S. Négligence — Contbibotoey Négligence — Child Too Younq to Appeeciate 
Her Elsk Not Guilty of. 

A child of years so tender that he cannot understand or appreciate 
the risk he runs is not chargeable with the duty to avoid It, and hence 
is not guilty of contributory négligence, if he fails to do so. The duty 
of an infant is commensurate with his maturity and capacity. 

[Ed. Note. — For cases In point, see vol. 37, Cent. Dig. Négligence, il 
121-129.] 

4. Caebiees — Négligence — Owneb of Passenqeh Elevatob Owes Highest 

Degebe of Cabe. 

Owners and operators of passenger elevators owe to their passengers 
the duty to exercise the highest degree of care for their safe transporta- 
tion. 

[Ed. Note. — For cases in point, see vol. 9, Cent Dig. Carriers, i§ 1092. 
1194.] 

5. Négligence — Violation op Oedinanoe Imposinq Duty of Cabe Rebut- 

table Evidence of Négligence. 

The violation of a duty of care imposed by a valid ordinance or law 
constitutes rebuttable évidence of négligence. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, 
§ 220.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Clifford Histed (James H. Harkless and Charles S. Crysler, on the 
brief), for plaintiff in error. 

R. R. Brewster (C. E. Burnham, on the brief), for défendant in 
error. 

Before SANBORN, IlOOK, and ADAMS, Circuit Judges. 
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SANBORN, Circuit Jtidge. In February or March, 1904, the de- 
fendant below purchased an apartment house in Kansas City in which 
there was an automatic, push-button, electrical passenger elevator, which 
had been installed by the former owner of the property and was 
used to transport the tenants to and from their rooms. Krom Novem- 
ber, 1903, until two or three weeks after the défendant bought the 
property, this elevator was in charge of an operator; but he left 
at the latter time and thereafter the tenants operated the elevator 
themselves. Dorothy Fisher, the plaintifï, was a child between five 
and six years of âge who had lived in one of the apartments in 
this house with her parents from November, 1903. On May 13, 1904, 
although she had been forbidden so to do by her parents, she entered 
the car of the elevator at the first floor and pushed the button to 
cause it to ascend to the second floor. As it rose one of her legs was 
caught and crushed between the floor of the car and the second 
floor of the building. She sued and recovered a judgment of $4,500 
against the défendant for causal négligence in that the latter failed to 
employ any one to guard and operate the elevator. This writ of error 
was sued out to reverse this judgment. 

The class of elevators of which this was one was conceived and in- 
troduced to avoid the danger and expansé of an operator. Elevators 
of this type had been placed in opération in various parts of the 
country during the five years preceding the date of this accident. At 
the time of the accident several hundred of them were in opération, 
some in apartment houses, seine in private résidences and some in 
mercantile establishments. They were thought to be particularly dé- 
sirable for apartment houses and private résidences. They were or- 
diriarily used without operators, but the latter were sometimes em- 
ployed in business houses during the hours when many people were 
using the elevators. The elevator on which the accident happened 
was a perfect one of its type. The car itself had no door, but at the 
opening in the elevator shaft at each landing there was a collapsible 
dôor of vertical iron rods one-half inch in width and three inches 
apart when the door was closed. The car was immovable unless thèse 
doors were closed and locked and none of the doors could be unlocked 
or opened while the car was moving. There was a push-button at 
each landing and pressure upon this button would cause the car to 
come to that landing. One who desired to use it would push back the 
door, enter the elevator and close the door again. Within the car 
tliere was a push-button for each floor and the pressure upon any 
button would cause thé car to move to and stop at the corresponding 
floor. There was a lever by means of which the car çould be stopped 
between the floors. The lever and ail thèse push-buttons were with- 
in reach pf the plaintiflfy and she knew how to operate the car. The 
space between the floor of the car and the door of the shaft when 
closed was 2i^ inches and the space between the floor of the car 
and the second floor of the building was 1^4 inches. Several children 
who were less than 10 years old lived in the apartment house in 
which this elevator was situated. It was naturally alluring to them 
and they had sometimes played with and operated it. There was 
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an ordinance in force in Kansas City which dedared ît to be the duty 
of every person who used or operated any elevator, except hand- 
power elevator s, to employ a compétent person over 16 years of âge 
to operate it, and wliich made a failure to discharge that duty a mis- 
demeanor. Upon this state of facts the court below denied a motion 
of the défendant at the close of the évidence to instruct the jury to 
return a verdict in her favor, and this ruling is her chief ground of 
complaint. 

The first reason why this ruling should be reversed which her coun- 
sel présent is that its affirmance will constitute a judicial déclaration 
that the opération of any automatic, push-button, electrical passenger 
elevator without an operator constitutes négligence and will render 
futile ail the labor and ingenuity which hâve perfected this admirable 
machine for the express purpose of dispensing with the operator. 
The évidence in this case does not invoke a décision of this nature. 
The only danger from the opération of this elevator which the évi- 
dence disclosed was that of impact between the passenger and the 
closed door or side of the shaft while the car was moving. This 
danger was obvious to a person of ordinary discrétion and intelligence. 
No one but a child of tender years conld fail to know and to appreciate 
the risk of such a contact or could fail to be guilty of contributory négli- 
gence if he permitted himself to suffer from it. Therefore, the failure to 
employ an operator for an elevator of this character is not actionable 
by any passenger except a child of years so tender that he cannot know 
and appreciate the risk of his contact with the door or side of the 
shaft when the car is moving. The case in hand falls under an excep- 
tion to the gênerai rule because the ordinance of Kansas City im- 
posed the duty to employ an operator upon the défendant and made 
her failure to do so évidence of actionable négligence for the considér- 
ation of the jury (Hayes v. Michigan Central R. Co.,' 111 U. S. 228, 
•336, 241, 4 Sup. Ct. 369, 28 L. Ed. 410 ; Grand Trunk Ry. Co, v. Ives, 
144 U. S. 408, 419, 12 Sup. Ct. 679. 3C L. Ed. 485 ; Northern Pacific R. 
Co. V. Sullivan, 3 C. C. A. 506, 514, 517, 53 Fed. 319, 221, 224) and be- 
cause the plaintifï was too young to appreciate the risk she ran and 
the law in the absence of the ordinance charged the défendant with 
the duty to exercise reasonable care to protect such a child from any 
obvious danger to which the défendant exposed her. In Railroad Co. 
V. Stout, 17 Wall. 657, 21 L. Ed. 745, a child six years of âge who 
lived three-quarters of a mile distant from a railroad turntable was 
injured while operating it with two other boys, 9 and 10 years of 
âge, without right or license, and the Suprême Court sustained a judg- 
ment against the company on the ground that it owed to thèse child- 
ren the duty to use reasonable care to fasten or otherwise guard an 
article so attractive to children in such a way that they might not 
operate it and injure themselves thereby. To the same effect is 
Keffe v. Milwaukee & St. Paul, Rv. Co., 21 Minn. 207, 212, 18 Am. 
Rep. 393, where the Suprême Court of Minnesota, speaking of 
the railroad company, said: 

"When it sets before young children a temptation which It has reason to 
believe wlU lead them into danger it must use ordinary care to protect them 
trom harm." 
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An automatic elevator îs not a less enticing plaything and a land- 
lord who furnishes the former for the use of a tenant and his family 
owes a much higher duty to one of his children than a railroad Com- 
pany owes to a trespassing boy. Owners and operators of elevators 
owe to their passengers the duty to exercise the highest degree of 
care for their safe transportation. Mitchell v. Marker, 10 C. C. A. 
306, 309, 62 Fed. 139, 143, 25 X. R. A. 33; Treadwell v. Whittier, 80 
Cal. 574, 22 Pac. 266, 5 L. R. A. 498, 13 Am. St. Rep. 175, 196. 

Two other reasons why the court should hâve directed a verdict for 
the défendant are urged, that the plaintiff assumed the risk of the 
use of the elevator and that the failure to employ an operator was 
not theproximate cause of her in jury. The doctrine of assumption 
of risk is not applicable to this case because the relation of master 
and servant did not exist between the parties and the child was not 
guilty of contributory ' négligence because she did not possess the 
maturity or capacity to know the danger or to appreciate the risk to 
which she was exposed and therefore she was not chargeable with 
any légal duty to avoid it. The duty of an infant is commensurate 
with her âge and discrétion. Railroad Co. v. Stout, 17' Wall. 657, 
660, 21 L. Ed. 745 ; Johnson v. St. Paul City Ry. Co., 67 Minn. 260, 
262, 69 N. W. 900, 36 L. R. A. 586. 

Nor does it conclusively appear from the évidence that the absence 
of the operator was not the proximate cause of the accident. It was 
the duty of the court at the close of the évidence with référence to 
this question of proximate cause, as it was with référence to 
every other question of fact or of mixed law and fact, to consider and 
détermine whether or not there was any substantial évidence from 
which the jury could lawfully infer that the failure to employ an op- 
erator was the proximate cause of the injury, and to withdraw this 
question from the jury if they were not warranted in reaching the 
conclusion that the lack of the operator was the proximate cause of 
the accident. But if there was évidence from which they might law- 
fully reach this conclusion, the question of proximate cause was for 
the jury. An injury that is the natural and probable conséquence of 
an act of négligence is actipnable and such an act is the proximate 
cause of the injury. But an injury which could not hâve been foreseen 
or reasonably anticipated as the probable resuit of an act of négligence 
is not the proximate cause of it. In view of the established facts that 
the city council of Kansas City had foreseen danger from the opéra- 
tion of an elevator without a compétent employé to guard and direct 
it and had imposed the duty to employ one, that this elevator was 
easily operated and made an enticing plaything for children, that the 
plaintiff's parents had anticipated harm to her from her attempt to 
use it and had forbidden it, that she was not six years of âge and 
there were several children of tender years in the house who would 
naturally play upon and about this elevator, and that the former owner 
of the building had employed an operator, this case was not without 
évidence from which the jury might lawfully find that a person of 
ordinary prudence and intelligence in the situation of the défendant 
would hâve foreseen an injury of the nature which the plaintiff sus- 
tained as the natural and probable conséquence of a failure to continue 
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an operator in charge of the elevator. The question for the jury 
was net whether or not the absence of an operator was the active 
cause, but whether or not it was the cause without which the injury 
would not hâve taken place, for this is the légal meaning of proximate 
cause in this connection. In Hayes v. Michigan Central R. Co., 111 
U. S. 228, 241, 4 Sup. Ct. 369, 28 L. Ed. 410, and Williams v. Great 
Western Ry. Co., L. R. 9 Excheq. 157, 162, the failure to construct 
a fence was held to be the proximate cause of an injury, and in 
the latter case it was said: 

"There are many supposable circumstances under which the accident ma.v 
hâve happened and which would connect the accident with the negleet. If 
the child was merely wandering about and he had met with a stile, he would 
probably hâve been turned bacli; and one at least of the objects for which 
a gâte or stile is required, is to wam people of what is before them and 
to make them pause before reaching a dangerous place lilie a railroad." 

The conclusion of the jury that the leg of this child would not hâve 
been caught between the floor of the car and the second floor of the 
building if there had been a compétent operator in charge of the eie- 
vator is neither unsupported by the évidence nor irrational, and the 
refusai of the court to direct them to find otherwise was not error. 

The court instructed the jury that it was for them, taking into con- 
sidération ail the facts and circumstances of the case, to détermine 
what a reasonable and prudent person would hâve done under the 
circumstances disclosed by the évidence, that if the defendant's conduct 
came up to that standard, she was free from négligence, and if it did 
not she was guilty of it, but that their décision of this question was 
not to be the product of their private or personal judgment, but of 
their judgment illuminated by the évidence in the case, that among 
other considérations which ought to hâve weight with them was 
the practice of reasonable and prudent men in the same business and 
that they should judge the defendant's conduct by the situation at the 
house where she maintained the elevator. This portion of the charge 
is specified as error on the ground that it left the jury to exercise 
their own judgment in determining what a reasonable man would hâve 
done under the circumstances of the défendant when they should 
hâve been instructed that the measure of what such a man would 
hâve done was that which the évidence disclosed that reasonably pru- 
dent men ordinarily had done in similar circumstances. No request 
for an instruction in thèse terms, however, was made by counsel for 
the défendant. Such a request would doubtless hâve been granted 
if it had been preferred. Nevertheless, the charge fairly called the 
attention of the jury to the évidence of what other prudent persons 
had done and directed them to consider it. In the absence of a request 
for a more spécifie instruction this part of the charge is not vulnérable 
to any just criticism. Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 
kl6, 41?, 13 Sup. Ct. 679. 36 L. Ed. 485; Charnock v. Texas & Pac. 
R. Co., 194 U. S. 432, 437, 24 Sup. Ct. 671, 48 L. Ed. 1057; Southern 
Pacific Co. V. Hetzer, 68 C. C. A. 36, 38, 135 Fed. 272, 284. 

The charge of the court that the jury might consider the ease with 
which the elevator could be started, that a child could start it as 
well as an adult, and that the building was to be inhabited by children 
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as well as adults, in deterraining whether a reasonably prudent person 
would hâve employed an operator, is assigned as error. But it was 
not such and it is sustained by the turntable cases which hâve been 
reviewed in an earlier part of this opinion. 

Finally, counsel specify as error the fact that the court permitted 
thèse questions to be answered: 

"Q. Doctor, does it ordinarily happen In the expérience of tlie médical 
profession, that there may be an injury to one part of the body accompanied 
by a severe nervous shoclt, and the nerves in another part of the body be in- 
jured? A. Most assuredly. Q. Doctor, I will asii you to state to the jury 
if it ordinarily happens in the expérience of the médical profession tnat 
the shoclî to the nervous System where there is an accident is more severe 
where no physical injury exlsts, than where one does exist. A. It is otten 
our expérience. We often, where there is no bruise at ail on the body, no 
signs of an injury, flnd that there is an injury from the shock." 

But this ruling could not possibly hâve prejudiced the défendant 
because the witness who gave thèse answers had already testified with- 
out exception that the shock would ordinarily impair the nervous 
System; that there was a reflex injury to the nerve centers and that 
it was reasonably certain that this reflex action would tend to injure 
the substance of the nerve centers themselves, and in the case in hand 
there were crushed flesh and a broken bone, and if the answer to the 
second question be true it constitutes évidence that the plaintiff was 
less seriously afïected by the accident than she would hâve been if 
she had received a nervous shock without bruise or break. 

Error without préjudice is no ground for reversai. The judgment 
below must be affirmed. 

And it is so ordered. 



THE NOTTINGHAM. THH BARGE NO. 7. CENTRAI^ B. CO. OF NEW 
JERSEY V. PENDLETON. 

(Circuit Court of Appeals, First Circuit January 26, 1906.) 
No. 585. 

COIXISION SCHOONER AND BaRQE IN TOW INEFFICIENT LOOKOUT. 

Evidence considered, and held to establlsh fault on the part of a tug 
and her tow and a schooner for a collision in Nantucljet Sound at 
night between the schooner and tow while on nearly parallel opposite 
courses — ^the tug in running toc near the easterly si de of the channel, 
unduly crowding the schooner, which was to the eastward and near 
shoal water, and in not sooner discovering the schooner's lights ; the 
tow In faillng to keep a proper lookout or to change her wheel when 
collision was imminent; and the schooner in faillng to see the lights 
on the tow,, and negllgently taking a course which brought her upon a 
bel! buoy and made a further change of course necessary. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

La Roy S. Gove (James J. Macklin and Edward S. Dodge, on 
the brief), for appellant. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and AEDRICH and BROWN> 
District Judges. 
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BROWN, District Judge. The schooner Levi Hart and barge No. 
7, second in tow of the steamtug Nottingham, were in collision about 
10 p. m. on April 20, 1904, north of Pollock Rip Ughtship and near 
the bell buoy on the easterly side of Pollock Rip Slue. The schooner 
and her cargo of coal were a total loss. The night was cloudy, but other- 
wise clear; the wind moderate and northerly, if not due north. The 
tide at or near the bell buoy was running northeast, about two knots 
an hour. The schooner was on a south-southwest course, with her 
booms well off on her port side, going about six miles an hour through 
the water, and about four miles an hour over the ground. Her course 
brought her close to the bell buoy, near which her master says he 
intended to go in order to give the tow a chance to get by. 

The évidence from the tug and barges as to their course is not 
consistent or satisfactory. The answer filed June 31, 1904, alleged 
that the Nottingham was proceeding according to law on the easterly 
side of the channel. Tingle, the master of the Nottingham, says that 
he was on the westerly side; that when rounding buoy No. 2, near 
the Pollock Rip Lightship, he passed about fifty feet from it; that he 
straightened the tow out, and when the Nottingham was abreast 
of the bell buoy he first made out the green light of the Hart, and that 
he then had Pollock Rip Shoal Lightship bearing north-northeast, 
and was steering north by compass. He had at that time taken no 
précaution for keeping out of the way of the schooner. 

The tow was made up as follows : Nottingham, hawser more than 
1,000 feet: Wilkesbarre, hawser 900 feet; barge No. 7, hawser 900 
féet; barge No. 5 — in ail, more than 3,500 feet in length; the 
bow of barge Nô. 7 being about 2,000 feet from the stern of the tug. 

The sunken wreck of the Hart is marked by a buoy, described in 
the local notice to mariners as "placed at the entrance of Pollock 
Rip Slue, Nantucket Sound, Mass., Pollock Rip Bell Buoy being 
about 300 yds. N. J-i E." The schooner lies somewhat to the east 
of the buoy. 

Making due allowance for drift and other causes which might hâve 
carried the Hart from the place of collision, it seems highly probable 
that barge No. 7 was about 900 feet south of the bell buoy, and 
the Nottingham little, ifany, more than 1,100 feet to the north of the 
bell buoy, when the collision occurred. The speed of the tug and tow, 
assisted by the tîde, was about 6 miles an hour. . The schooner passed 
both the tug and the Wilkesbarre, the first barge, by a safe clearance, 
though, according to thè captain and wheelsman of the Wilkesbarre, 
the schooner's course seemed to be converging upon that of the tow. 
This convergence, we think, does not indicate any change by the Hart 
from her south-southwest course. The exact location of barge No. 7 
with référence to the Wilkesbarre and the line of tow at this time is 
a matter df doubt. 

It is the contention of the claimant that the barges were ail straight 
in line after the tug, that the tug was steering north by the compass, 
and that each of th'e barges was held up stiffly on a starboard wheel, 
and that the résultant course was north-northeast. Capt. Hanson, of 
barge Noc 7, and Capt. Jones, of the Wilkesbarre, however, say that, 
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whiie on their course and straight in line with the tug, PoUock Rip 
Lightship bore nearly right ahead. This testimony is more consistent 
with the drawing of the sails of the barges in a northerly wind than 
is the testimony of Capt. Tingle, of the tug. If both accounts can be 
reconciled, it is upon the view that the tow, from the time she passed 
the lower lightship, was heading on a north-northeast course, directly 
towards the Pollock Rip Shoals Lightship, and close to the bell buoy, 
which she intended to leave on her starboard side by a narrow margin, 
and that Capt. Tingle, of the Nottingham, upon discovering the green 
light of the Hart when abreast of the bell buoy, made an attempt to 
give her more room by bearing ofï, two points to the north, thus 
bringing the northerly lightship two points on his starboard bow. This 
would account for the fact that the tug cleared the Hart by a larger 
margin than that between her and the Wilkesbarre, as seems to be 
agreed, and would tend to show that, at the time of the collision, barge 
No. 7 was more to the east than either the tug or the first barge. 

If, on the other hand, we should accept the view that the Notting- 
ham's compass course was north, and that the barges followed straight 
in line with the stern light of the tug, then the courses were conver- 
ging, and barge No. 7 probably farther to the east than the tug, which 
had. passed the point of intersection when she made the schooner'.s 
green light. 

But, whether the courses of the tow and schooner were nearly par- 
allel, and both close to bell buoy, or slightly converging, we are of the 
opinion that the tug was at fault in running too near the easterly side 
of the channel and to the bell buoy. Considering the shoals t^ the 
eastward of the bell buoy, we think the tug gave the schooner but 
little chance to maneuver, and was at fault in not making an earliei 
discovery of the schooner's lights, and in not making an earlier at- 
tempt to perform her duty of keeping out of the schooner's way. 

We are further of the opinion that barge No. 7 was at fault, in 
that she kept no proper lookout, did not observe the schooner's move- 
ments, and therefore made no attempt to change her wheel when a 
collision was imminent. While this probably would not hâve averted 
a collision, it seems a reasonable probability that the blow would hâve 
been lessened, and a possibility that the loss of the schooner might 
hâve been avoided. 

The schooner came upon the hawser, broke it, and the bow of 
barge No. 7 struck the schooner's port quarter, cutting deeply in, so 
that she immediately began to fiU and sank within a few minutes. 

The more difficult question is as to the alleged faults of the schooner 
in her maneuvers immediately preceding the collision. Though the 
libel allèges that the schooner held her course, it is conceded by those 
on board that she did not do so ; and there are some discrepancies in 
the évidence from the Hart as to when her wheel was changed, and 
as to the reasons for the change. 

The Hart, just prior to the collision with barge No. 7, struck the 
bell buoy near the mizzen rigging on the port side. The master of 
the Hart says no change of the wheel had been made previous to this 
time; that upon striking the buoy, his wheel was first rolled hard 



THE NOTTINGHAM. 945 

up in order to throw the schooner's stern to windvvard, so that the 
bell buoy would not sweep away the boat on the stern davits; that 
she fell off from a point to a point and a half to the eastward, or to 
port; that he then first saw the barge No. 7, without lights, coming 
in under his lee, possibly once and a half his vessel's length away, 
lieading a'bout for the schooner's main rigging; that he then ordered 
the wheel hard down, seeing that there was then no chance to keep 
oiï clear of the barge ; that his vessel did not swing to starboard, and 
was heading about south half west when the collision occurrcd. 

It is claimed by the Hart that the barge was without lights, and no 
lights were observed on the barge by witnesses on the Hart or upon 
the schooner McCann, which was following her on a similar course 
but slightly to the eastward. 

Upon the whole évidence as to the lights upon barge No. 7, we 
are of the opinion that the positive testimony that the lights were 
burning, in connection with the probability of the observance of this 
légal duty, outweighs the testimony of nonobservance of the lights. 
Though those on the Hart had not observed the green light on barge 
No. 5, it was seen by the McCann in time to enable her to avoid 
barge No. 5 by going to the east. Moreover, there is some reason 
for thinking that the lights of barges No. 7 and No. 5 may hâve been 
observed by the Hart before she struck the bell buoy. 

According to Burghardt, the wheelsman of the Hart, the wheel 
was put up before reaching the bell buoy in order to avoid the tow, 
and was hard up when the bell buoy was struck, and was then put 
down to avoid the bell buoy. It seems more probable that the Hart 
was brought in contact with the bell buoy by a change of course to 
the eastward in an attempt to avoid the tow which was crowding 
her, than that her compass course, taken without regard to the prés- 
ence of the tow, would hâve brought her so far to the east as to strike 
the bell buoy. 

We think, however, that if in fact the lights of barges No. 7 and 
No. 5 were not seen from the schooner, this was clearly a fault ; and 
as the évidence from the Hart is so strongly to the eflfect that she did 
not see the lights, we must find her in fault in that particular. 

We are unable to accept the view that, even after the Hart had 
put up her wheel so that she was heading south half west, the barge 
was under the schooner's lee, heading for the main rigging on her 
port side. We are of the opinion that such a relative position of the 
vessels immediately before the collision is more reasonably accounted 
for upon the theory that the schooner's wheel was put hard down upon 
.striking the bell buoy, a» Burghardt says it was, bringing her head 
back to her south-southwest course and possibly even further to the 
west. Hanson, master of barge No. 7, testifies that Pendleton, 
master of the Hart, immediately after the collision, explained the ac- 
cident by saying that he thought he didn't hâve room enough, that 
the tug was too far over to the eastward, that he was too close to the 
bell buoy and had to haul out, and thought he would stand across be- 
tween the two barges and break the hawser. 

That the Hart, in clear water and while on a course well to the 
143 F.— 60 



946 143 FEDERAL REPORTER. 

westward of the bell buoy, wpuld voluntarily hâve luffed across a 
hawser between'tt^fç barges, seems so extrême and unreasbnable a view 
that we cannot'adopt it. Even haid the'Hart failed to observe the 
second and third barges, there would hâve been no reason for a 
change of course of the Hart if the tow was as far to the westward 
as Capt. Tingle places it. 

While there is reason to think that the Hart did in fact see the 
barges, and was crowded so far to the east that she gave way until 
she struck the bell buoy, and, in conséquence, chose to go to the west- 
ward and risk the danger of crossing the hawser rather than risk the 
danger of the shoals to the east, she is not entitled to the benefit 
of such a finding in the face of her strong proofs to the contrary. Her 
own proofs compel us to find that she negligently took a course so 
far to the east ward that it brought her upon the bell buoy; that her 
lookout was in fault for a failure to discover the bell buoy and the 
barges No. 7 and No. 5; that she maneuvered in ignorance of the 
barge?, and discovered them when it was too late to make any effective 
movements to avoid them. 

We are of the opinion, however, that the faults of the schooner 
do not relieve the tug and barge No. 7 from the conséquences of 
their own faults. While the schooner did not hold her course, it is 
probable that, had she donc so, she would still hâve come into col- 
lision with a tow, and had she gone farther to the east she was in 
some danger of jibing and going on the shoals. The Mary McCann, 
which was' some three of four hundred feet to the eastwârd, àvoided 
the last barge of the tow by a narrow margin, going easterly over 
the shoals. While there is a doubt whether the Hart would hâve 
cleared the tow, it was her duty to be diligent in her attèmpt to do so, 
and, having failed in this duty, she must be held in part responsible. 

The décree of the District Court is reversed, and the case is re- 
manded to that court, with directions to apportion to each party one- 
half of the damages and of the interest thereon, and one-half of the 
costs in the District Court ; and the appellant recovers its costs of 
appeal. ' 



;3HICAG0, M. & ST. P. RY. CO. v. LINDEMAN. 

(Circuit Court of Appeals, Eightli Circuit. Marcli IQ, 1906.)' 

No. 2,257, 



1. CusTOMS AND Usages— CusTOM Must be Unifokm, Oebtain, Known, on 
NoTOBiocs^-^PicTs Held Insufficient -. to Establish. 

A custôin must be uniform, certain, and known, or so notorious that a 
person of ordinary prudence, in tlie exercise of reasonable care, dealing 
witli Its , Bubject, would hâve been aware of it. 

Where the plaintifC's witnesses testify that there was a custom of do- 
Ing au aet in a certain way and that they foilowed tlils custom, and 
defendant's witnesses testify that they performed thé act at the same 
; place during the same time in another way, and no witness contradicts 
the testimony of the latter or testlfles that the alleged custom meu- 
i.tlQued by.the plaintiffs witnesses was elther uniform or universal, it 
Is held thàt the évidence is insufHcient to warrant a flnding by a jury 
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that the alleged aistom was uniform, and heuce the question of Its ex- 
istence should not hâve been submltted to them. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Customs and 
Usages, §§ 5, 23, 24.] 

2. Damages — Fxjtuee "Pain Mtjst be Reasonablt Certain to Authoeize 
Recoveky — Those Which May Result Are Not Reooverable. 

The liability for future damages for the wrongful infliction of a Per- 
sonal injury is strictiy limited to compensation for sueh pain and other 
evil effects as are reasonably certain to resuit from It. Possible, even 
probable, future elïects are too remote and spéculative to form the basis 
of légal recovery. 

A charge that the plaintiff may recover damages for pain and suffer- 
Ing which may resuit from the injury in the future is erroneous. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Damages, §| 
55-57, 552.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Frank Hagerman (H. H. Field and Burton Hanson, on the i\nei)y 
for plaintifï in error. 

W. F. Guthrie (L. C. Boyle, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. In the yards of the défendant below 
at Kansas City, Mo., there was a level platform 15 feet above the 
ground and 217 feet long and a trestle 293 feet long upon a grade' of 
5°/io per cent, which extended from the platform to the ground. 
On this platform and trestle there was a railroad which extended 
into the yards and was connected with other railroads. A short 
distance from the foot of the incline there was a switch, by means of 
which an engine or a car could be turned from the railroad track 
which extended from the platform past the switch into the yard. 
The platform and trestle were constructed and used for the purpose 
of unloading coal from cars into chutes provided for that purpose. 
Two empty coal cars stood upon the platform which the yardmaster 
had directed the plaintifï below and three of his fellow servants to 
"drop" down from the platform into the yard. Empty cars were 
"dropped" in this way: An engine was coupled to the cars which 
drew them out over the summit of the incline to such an extent 
that they could be held there by their brakes, but would, when the 
brakes were released, be drawn down the incline and sent along the 
track into the yard by gravity. When cars had been drawn to the 
proper place, the engine was uncoupled, moved down the incline, and 
sent upon another track by means of the switch, and as soon as the 
engine had passed the switch was closed, notice was given to the 
field brakeman upon the cars who released the brakes, and the cars 
were then dropped down the incline and passed out into the yard. 

On May 23, 1903, Gage, the engineer, Smith, a switchman, whose 
place was upon the engine, and the plaintiff, whose station was on 
the top of the cars, undertook to drop two cars into the yard. The 
engine was coupled to them, drew them upon the summit of the in- 
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cline, stopped and was uncoupled, the plaintiff set one brake on the 
leadîng car, and notified the switchman, Smith, upon the engine to 
take it away. The engineer and Smith started the engine slowly 
down the incline, but the brake upon the car did not hold them, and 
they followed the engine. As soon as Smith saw that the cars 
were coming he signaled to the engineer to stop, and he did so. 
Meanwhile the plaintiff, who had been standing on the top of the 
leading car, had started toward the rear car to set another brake, 
and as he was stepping from one car to the other they struck the 
engine and he was thrown between the cars by the impact and in- 
jured. He sought to recover damages of the company for the nég- 
ligence of Gage and Smith under the statute of Missouri which 
charges railroad companies with liability for the carelessness of fel- 
low servants. liis principal charge was that they violated a custom 
of stopping the engine af ter it was uncoupled and had moved from 
two to four feet away from the cars and holding it there until the 
question whether or not the brakes would hold the cars was deter- 
mined by actual trial. The défendant denied the existence of this 
alleged custom, and the évidence upon this issue was this: The 
plaintiff testified that he had assisted in dropping cars from the plat- 
form 15 Or 20 times and that such a custom existed. Métier, who 
had been foreman of the switching crew in the yard for many years, 
testified in this way : 

"Q. Who cuts the engine ofï from the cars? A. The man foUowing the 
engine. The engine slacks away, and he sits in sight there. 

"Q. Who? A. The man : f ollowing the engine. 

"Q. What does he sit tljere for? A. Wàtching the cars. 

"Q. What does the engine do during this time? A. It slacks ahead and 
stops. 

"How far àoes It slacli ahead? A. Three or four feet 

"Q. I will get you to state, whether this thing Is done the same way day 
and night — or différent. A. The sarne way day and nlght." 

On the Other hand, Smith, the switchman, testified that he probably 
had takeh cars down this incline 50 or 75 times, that the engine 
never stopped after it was uncoupled at any time when he was 
assisting, but that it went on slowly down the incline unless the cars 
started. Gage, the engineer, testified that he had taken cars down 
from this platform four or five times and had seen them dropped fre- 
quently, that every time he had ever seen it done the engine was 
uncoupled and then taken slowly down the incline, and that he moved 
it in the usual way at the time of the accident. Fitzgerald, another 
engineer, testified that he had worked in the yards six or seven 
years, that he estimated that he had taken cars down from that plat- 
form 2,000 or 3,000 times, and that he never stopped his engine after 
uncoupling, and never knew it to be stopped unless the brakes on the 
cars failed to hold. Williams, a foreman of a switching crew, 
who had worked in this yard 12 years and had assisted to take cars 
down from this platform probably 500 times, testified that he never 
knew an engine to stop on the incline after it was uncoupled unless 
the cars started. Black, an engineer, testified that he had worked 
four or five years in the yards and had taken cars down from that 
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platform several hundred times, that he had pulled the empties out 
over the summit of the indine so that they would run down, then 
eut the enginc off and had gone down ; that he had seen the engine 
catch cars which came down when the -brakes did not hold ; but that 
he could not remember of ever stopping to see whether or not the 
brakes would hold. 

The court charged the jury that îf they found from this évidence 
that there was a uniform custom for the engineer to move his engine 
after it was uncoupled a short distance in front of the leading car 
and then wait and ascertain whether or not the brakes held, and, if 
they did not, to receive the impact of the cars, and, if they did hold, 
then to proceed on out of the way of the cars, and that the en- 
gineer, Gage, and the switchman, Smith, violated this custom at 
the time of the accident, they were guilty of négligence which, if 
causal, might entitle the plaintiflf to a recovery. An exception was 
taken to this ruling, and it is specified as error. A custom has the 
force of law, and furnishes a standard for the measurement of man}' 
of the rights and acts of men. It must be certain or the measure- 
ments by this standard will be unequal and unjust. It must be uni- 
form ; for, if it vary, it furnishes no rule by which to mete. It must 
be known, or must be so uniform and notorious that no person of 
ordinary intelligence who has to do with the subject to which it re- 
lates and who exercises reasonable care would be ignorant of it; 
for no man may be justly condemned for the violation of a law or 
a custom which he neither knows nor ought to know. In short, 
a binding custom must be certain, definite, uniform, and known, 
or so notorious that it would hâve been known to any person of rea- 
sonable prudence who dealt with its subject with the exercise of or- 
dinary care. U. S. v. Buchanan, 8 How. 83, 103, 103, 12 L. Ed. 997; 
Bowling V. Harrison, 6 How. 348, 259, 12 L. Ed. 425; Collings v. 
Hope, Fed. Cas. No. 3,003; Parrott v. Thacher, 9 Pick. (Mass.) 426, 
431 ; York v. Wistar, Fed. Cas. No. 18,141 ; Greenwich Ins. Co. v. 
Waterman, 54 Fed. 839, 843, 4 C. C. A. 600, 603 ; Robinson v. U. S., 
13 Wall. 363, 366, 30 L. Ed. 653; Jones v. Hoey, 138 Mass. 585, 587. 

The record in this case fails to disclose substantial évidence ol 
one of the éléments of a custom of this nature — its uniformity. Two 
witnesses, one of whom had taken cars down from this platform 
only 15 or 30 times, testified that there was such a custom, and that 
cars had been dropped in conformity to it. Neither of them testified 
ihat this custom either uniformly or universally prevailed, or that 
there was not a custom equally well established to drop them with- 
out stopping the engine after it was uncoupled to ascertain whether 
or not the brakes would hold the cars. Five witnesses testified that 
the}' had taken cars down from this platform thousands of times 
and that they had never stopped an engine or seen it stopped on 
the incline after it was uncoupled unless the cars started and it stopped 
to catch them, and that they neither knew nor followed the alleged 
tustom of the plaintifï's witnesses. No one came to contradict the 
cestimony of any of thèse five witnesses or to say that they had not 
taken down cars without stopping the engine upon the incline in 
the way and to the extent to which they had testified. The resuit 
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was uncontradicted évidence that the custom to which the witnesse» 
for the plaintiff testified was not uniform, and hence that it was not 
binding. Moreover, because it was not shown to be uniform it had not 
that notoriety which could charge the engineer and the switchman 
with notice of it, and as there was no évidence that they were actually 
aware of it the proof of the custom failed to show the knowledge 
or notoriety sufïicient to sustain the custom. The question of the 
existence of the custom should not hâve been submitted to the jury. 
. Another spécification of error is that the court instructed the jury 
that the plaintifï was entitled to recover for such pain and sufïering 
caused by the injury as he "may in the future suffer." In Chicago 
& N. W. Ry. Co. V. De Clow, 124 Fed. 142, 143, 145, 61 C. C. A. 34, 
35, 37, in which this court had occasion to consider the rule applic- 
able to this question, it said : 

"The liability for future damages for the wrongfui infllctlon of a persona! 
injury Is strictly limited to compensation for such sufCering and other evil 
efCects of the act as are reasonably certain to resuit from It. Possible, 
even probable, future damages are too remote and spéculative to form the 
basis of légal Injury. If they may or subsequently do resuit from the acci- 
dent, they are but a part of that damnum absque Injuria which reaches 
too far Into the realm of conjecture to form any part of the basis of an 
action at law. Filer v. N. T. Central R. R. Co., 49 N. Y. 42, 45 ; Curtis v. R. 
& S. R. R. Co., 18 N. Y. 534, 542, 75 Am. Dec. 258; Fry t. Rallway Co., 45 
lowa, 416, 417 ; Whlte v. Mllwaukee City Ry. Co., 61 Wis. 536, 541, 21 N. W. 
524, 50 Am. Rep. 154; Block v. Mllwaukee St. R. Co., 89 Wis. 371, 380, 61 
N. W. 1101, 27 L. R. A. 365, 46 Am. St. Rep. 849; Smith v. Mllwaukee 
Builders' & Traders' Exchange, 91 Wis. 360, 368, 64 N. W. 1041, 30 L. R. A. 
504, 51 Am, St Rep. 912; Ford v. City of Des Moines, 106 lowa, 94, 97, 75 
N. W. 630; Chicago, R. I. & Pac. R. Co. v. McDowell (Neb.) 92 N. W. 121." 

The charge of the court upon this subject was not in accord with 
this rule, and the judgment below must accordingly be reversed. and 
the case remanded to the court below with instructions to grant a new 
trial. 



JOHNSON V. MUTUAL BENEFIT LIFE INS. CO., INC., OF NEWARK, N. J. 

(Circuit Court of Appeals, EIghth Circuit March 20, 1906.) 

No. 2,144. 

L iNSTIBANCiE — CONSTBUCTION DP LiFE POUCY-^DaTE OP EXPIRATION BT LaPSE. 

An application (or life Insurance made in December requested that the 
annual premlums should become due November llth each year and gave 
the appUeant'g âge as 44. Hls forty-fourth birthday was the nearest 
on November llth, but hls forty-flfth was nearest countlng from the 
date of the application or of the policy, which was issued on January 
15th following. The flrst year's premlum was then paid in full Dut the 
next was made payable on the following November llth, and was then 
pald and the succeeding ones on the same date each year. On each 
payment a recelpt was glven and accepted providing that the pollcy was 
thereby contlnued In force for one year from that date. The annual pre- 
mlums on such a pollcy were each about $8 less when a person was 
insured at the âge of 44 than when at the âge of 45, and this policy 
was wrltten at the lower rate. By Its terms it was to lapse at once 
on the failure to pay any premlum when due, but It contalned a non- 
forfeiture clause by which In the event of a lapse the net reserve to 
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Its crédit was to be applied to tbe purchase of paid up Insurance in the 
f^me amonnt for such term as tlie sum would pay for. After paying 
three premiums the insured made default, and subsequently died. 
Whetlier or uot tlie extended term Insurance, applying to its purctiase 
the sum credlted to the policy by the company, was in force at the time 
of his death depended on whether the policy lapsed and the term com- 
nienced on November llth, when the default occurred or on January 
15th, three years after its date. EeM, that it was the évident intention 
of the parties that tRe yearly terms of the policy should commence and 
end on November llth each year, and that the lapse took efïect on that 
date when the default occurred, the considération to the Insured for the 
shortening of the first year belng the lower premium rate he secured 
by being accepted as of the âge of 44. 

2. Same-7-Right to Chemt bt Dividends — Effect of Lapse. 

In January preceding the lapse of the policy the directors of the In- 
surance Company adopted a resolution appropriating a gross sum of 
money to the payment of dividends on ail partlcipating policies which 
should be "eontinued in force on their anniversaries" in that ealendar 
year, and a certain part of such sum was apportioned to the policy of 
the insured. Eeld, that the anniversary of the policy was on the ensu- 
ing November llth, and because of its lapse on that date it was not en- 
titled under such resolution to participate in the dividend. 

3. Same — Settlement of Inteeest Charge Against Poucy Holder — Im- 

peachment. 

A settlement of an interest charge on a preceding premium loan made 
between an insured and the company at the time a premium was paid 
eannot be impeached or opened after the death of the Insured, In the 
absence of any sbowing of fraud or mistalie. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action by the administratrix of the estate of Frank C. Johnson, 
deceased, to recover upon a contract of extended Insurance arislng under 
the nonforfeiture provisions of a policy upon the life of the deceased after 
liis default in the payment of the premium. The insured was bom May 12, 
1840, and when his application for the policy was made, December 24, 1890, 
and when his policy was issued and dated, January 15, 1891, he would hâve 
been 45 years of âge at his nearest birthday. His application, which was 
made a part of the policy, eontained the direction "Premiums payable No- 
vember llth, âge 44." On November 11, 1890, his nearest birthday was his 
forty-fourth. ïbe premium rate of the company at the âge of 44 was 
$179.70, and at the âge of 45 was $187.10. The policy, which was for $5.000, 
recited that the âge of the insured was 44, that the annuai premium rate 
was $179.70, that the first premium had been paid, and that tbe succeeding 
premiums should be paid on or before the llth day of November In every 
year during the continuance of the policy. The course of premium settle- 
ment adopted by the parties was the payment by the insured of 70 per cent, 
of the annuai premium in cash and the mailing of a loan for the remainder 
bearing interest at 6 per cent. Shortly before the llth of each succeeding 
November until the insured made default, the company sent him a state- 
ment in which he was eharged with the entire amount of the annuai pre- 
mium then about to mature, with tbe amount of the then outstanding pre- 
mium loan and the interest thereon to the approaching llth of November. 
In this statement he was tentatively credlted with the payment of 70 per 
cent, of the annuai premium, also with the dividend declared for the cur- 
rent year and with tbe balance which was carried as the new premium 
loan. An accompn.nying notice required him to pay in cash the 70 per 
cent of the premium about to mature and advised him that upon such pay- 
ment a renewal receipt would be forwarded. When the settlement and pay- 
ment was made upon this basis a renewal receipt was sent him continuing 
bis policy in force for one year. 
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It was provîded In the pollcy that upon default In the payaient of any 
premium when due the pollcy should cease and détermine, subject, however, 
to certain specified nonforfelture provisions. ïbese provisions, whlch did net 
become effective unless payment of two full annual premiums had been 
made, presented two alternatives to the Insured. One of thèse need not be 
further notlced as Its sélection requlred the affirmative action of the Insured 
and that action was not taken. The other provîded that upon lapse of the 
ppllcy for nonpayment of any premium after two had been paid the entire 
net reserve of the pollcy less Indebtedness of the Insured thereon should be 
applled to the purchase of pald np nonpartlclpating term Insurance. The 
Insured pald or settled for three annual premiums Ineludlng the one at the 
issue of the pollcy, but he defaulted In the payment of the one whlch 
matured November 11, 1893; the pollcy therefore lapsed and the nonfor- 
felture provisions above referred to operated to secure to the Insured an 
extension of the Insurance In the full amount of the pollcy but for a limited 
term. The Insured dled September 28, 1896. The plalntlfC as administra- 
trix of his estate and as such being the beneflciary In the pollcy, presented 
proofs of death and upon nonpayment by the company brought action upon 
the theory that the term of the extended Insurance had not explred when 
the insured dled. The company In defendlng clalmed that the extended term 
had explred before the death of the Insured. A Jury was walved and the 
Circuit Court found for the company upon the pleadings and the évidence 
and entered judgment accordingly. Thls wrlt of error was then obtained. 

John P. Breen, for plaintiflf in error. 
Warren Switzler, for défendant in error, 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The question in this case îs whether the extended insurance vi'as 
in force at the death of the insured, and this in turn dépends upon 
the ascertainment of the date from which the period thereof should 
be calculated, whether November 11, 1893, or January 15, 1894, and 
also upon the amount of the crédit of the insured appHcable to the 
purchase of such insurance under the nonforfeiture provisions of his 
policy. The administratrix contends that although the insured made 
default in the payment of the premium due November 11, 1893, never- 
theless the last premium paid by him continued the Hfe of the policy 
until January 16, 1894, the anniversary of its date, and therefore the 
period of extended insurance commenced on that day and did not 
expire until after the death of the insured. 

The policy of insurance was issued and dated January 15, 1891, and 
one annual premium was then paid. The due date for the payment 
of subséquent premiums was fixed in the policy for. the llth day of 
November in each year, thus making the due date for the second 
premium November 11, 1891. When the application for the policy 
was made on December 24, 1890, and when the policy was issued, 
the nearest birthday of the insured was his forty-fifth. On the llth 
of November, 1890, the forty-fourth birthday of the insured was the 
nearest by one day. The annual premium rate of the company at the 
âge of 44 was $179.70, while the rate at the âge of 45 was $187.10. 
In his application the insured requested that the policy be issued to 
him as of the âge of 44 and that the premiums be made payable 
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November llth. This direction was observed in the policy; the âge 
of the insured was recited as being 44, the premium as being $179.70, 
and the due date thereof as being the llth of November in each year 
during the continuance of the policy. That both the insured and the 
Company regarded the first premium payment as carrying the policy 
only to the llth of November, 1891, and not to the ISth of the 
following January, is conclusively shown by their subséquent course 
of dealing. Shortly prior to the llth of November, 1891, the Com- 
pany sent to the insured a notice of the approaching maturity of the 
second premium containing a requirement that 70 per cent, be paid 
in cash and a stateraent indicating the balance to be carried as new 
premium loan after crediting the payment and a dividend declared by 
the Company. The premium was settled in this way, and the in- 
sured received and retained a receipt dated November 11, 1891, set- 
ting forth the transaction in détail and providing that his policy was 
thereby "continued in force for one year from date, settlement of 
the premium having been made as per margin." The same course 
was pursued in the settlement of the premium due November 11, 1892, 
and the receipt of that date contained a similar provision continuing 
the policy in force for one year thereafter. Default was made ■ m 
the payment of the premium due November 11, 1893. In view of ail 
of thèse things we are unable to sustain the contention of the ad- 
ministratrix that the premium payments continued the policy in full 
force until the 15th of January, 1894. Such a construction is if- 
reconcilable with that which the unambiguous conduct of the parties 
shows that they adopted for their own guidance. It is not of vital 
importance to détermine their motives in the adjustment of the pre- 
mium payments, but it is fairly inferable, unless we shut our eyes 
and ignore well-known methods employed in the insurance business, 
that the rule of the company was to regard the âge of the applicant 
for insurance as being that at his nearest birthday, and that as the 
insured desired to obtain a lower premium rate, which was to endure 
during the life of the policy, he was willing to allow his first premium 
payment to cover a short period anterior to the date of his policy so 
that he might be accepted as of the âge of 44. 

The case of McMaster v. Insurance Co., 183 U. S. 25, 22 Sup. Ct. 
10, 46 L,. Ed. 64, upon which counsel rely, is not in point. There the 
request that the policies when issued be antedated was inserted in the 
application by the agent of the company for his own private purpose 
without the knowledge or consent of the insured, and after his sig- 
nature had been obtained to the application. The policies subsequent- 
ly isgued provided that the due date of future premiums should cor- 
respond with the earlier date of the application, but thi.': was neither 
desired nor authorized by the insured nor was he cognizant of it. 
On the contrary, when the policies were delivered to the insured un- 
true représentations were made to him as to their purport in this 
particular. Methvin v. Life Ass'n, 58 Pac. 387, also relied upon, 
was decided by a department of the Suprême Court of California, 
but upon rehearing by the court in banc a contrary conclusion was 
reached and vievvs were announced adverse to those prejsed upon us 
by counsel. Methvin v. Life Ass'n, 12!) Cal. 251, 61 Pac. 1112. 
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The administratrix also contends that if the insured had been prop- 
erly credited with a certain dividend declared by the company the net 
reserve of his policy after deducting his indebtedness would hâve been 
sufficient to purchase term insurance exteuding beyond the time of 
his death. Thîrty per cent, of each annual premium was carried by 
the company as premium loan to the insured at 6 per cent, interest. 
On the premium days there were credited against thèse loans the 
dividends declared by the company and apportioned to the policy of 
the insured; and the balance remaining on November 11, 1893, was 
indebtedness of the insured to be deducted from the net reserve of 
his policy to ascertain the amount applicable as a single premium to 
the purchase of term insurance. On January 30, 1893, the directors 
of the company adopted a resolution apportioning a gross sum of 
monèy "to the payment of dividends for the years 1893-1893 on ail 
participating policies which shall be continued in force upon their 
anniversaries in 1893 according to the rules of the company and the 
computation of the mathematical department made in pursuance of 
instructions of the board." Of this gross dividend $4:0.fiO was ap- 
portioned to the policy of the insured. The contention is that this 
amount should hâve been credited on January 30, 1893. The com- 
pany claims (1) that under the terms of the resolution the insured 
was not entitled to tnis crédit at ail because his policy was not con- 
tinued in force upon its true anniversary in 1893; or (3) that if the 
right to crédit existed it should not be given until the premium set- 
tlement day in November. The dividend contemplated by the resolu- 
tion was applicable only to participating policies and to those which 
should be continued in force upon their anniversaries in 1893. The 
true anniversary of the policy in question was November 11, 1893. 
At that time it ceased and determined as a participating policy because 
of default in the premium, and the Kmited term insurance which then 
automatically arose was of a nonparticipating character. But even 
if the insured was entitled to the dividend, it is clear that it was 
proper to give the crédit in November, not in January. This course 
was pursued at the premium settlements of November 11, 1891, and 
November 11, 1892, when he was credited with the dividends of 1891 
and 1893, respectively, and nothing to the contrary appearin^, it must 
be presumed that it was in accord with the rules of the company, the 
instructions of the board of directors, and the views of the insured 
himself. 

The remaining contention which need be noticed is that there was 
an interest overcharge of 58 cents at the premium settlement of No- 
vember 11, 1891, a fuU year's interest having been charged on the pre- 
ceding premium loan instead of for a period from January loth to 
the llth of November; also that had this overcharge not been made 
the balance of net reserve at the lapse in 1893 would hâve purchased 
term insurance extending beyond the hour of the death of the in- 
sured though expiring on the same day. It is sufficient to say that 
this settlement was made by the parties themselves, and remained un- 
challenged and unquestioned for years. In the absence of fraud or 
mistake, it will not now be opened up for the purpose of adding to 
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the term of insurance. For aught that appears the charge was part 
of the price paid by the ihsured for the lesser premium rate. 
The judgment of the Circuit Court is affirmed. 



THE CITY OF SAN ANTONIO. 

(Circuit Court of Appeals, Fourth Circuit January 6, 1906.Ï 

No. 605. 

1. ShIPI'IXG — IWJUEY OF STEVEDOBE LiABILITT OF VeSSEL. 

LiVielant was employed as a stevedore in discharging a barge loaded 
witti stone into buckets in the hold, whlch were then drawn up by means of 
a winch and unloaded into cars. A gang^^•ayman statloned at the hatch- 
way gave the signal to the winchman, who was furnished by the barge, 
whose duty It was to apply the steam gradually so that the workmen be- 
low could guide the bucket through the hatchway without its striking the 
si des. At the time in question he turned on the steam suddenly and the 
bucket was thrown against the coaming on one slde with such violence that 
when it rebounded the rope broke and the bucket fell upon, and Injured! 
libelant. No négligence was shown on the part of the stevedores or gang- 
wayman who were fellow servants of the libelant. Beld, that the injury 
was due solely to the négligence of the winchman, for whieh the vessel was 
liable. 

[Ed. Note. — For cases în point, see vol. 44, Cent Dig. Shipping, §i 349- 
351.] 

2. Damages — Personal Injuey — Reasonablestess op Awaed. 

An award of $1,750, for an injury to a stevedore who was steady and In- 
dustrious, held not excessive where the injury was serious and probably 
permanent. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Damages, § 372.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk, in Admiralty. 
For opinion below, see 135 Fed. 879. 

T. A. WilHams, for appellant. 
Edward R. Baird, Jr., for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and PUR- 
NELL, District Judges. 

MORRIS, District Judge. This is a libel in rem to recover damages 
for injuries sustained by the Hbelant, Andrew Williams, a steve- 
dore who was working in the hold of the barge City San Antonio, 
while she was lying in the port of Norfolk discharging a cargo of crush- 
ed stone. The barge was in a dock between two piers at Lambert's Point 
with her bow to the river and her port side next to the wharf. The 
crushed stone was being taken out in buckets holding about half a ton, 
which were hoisted to the deck by a steam winch, and swung over to 
railroad cars on the pier. The barge had an intermediate deck, the 
crushed stone between the main deck and the between deck had been dis- 
charged, and the stevedores were working in the hold below the between 
deck and under the after hatch. Sufficient crushed stone had been taken 
out of the hold to make a pit nearly to the bottom of the hold and to 
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leave for a lîttle extent around the edges of the hatch a space of about 
three feet between the top of the stone and the between deck. 

There were four men working in the hold in pairs, two on the inshore 
or port side and two on the offshore or starboard side. Williams, the 
libelant, and his partner were on the port side and had filled their bucket 
ready to be hoisted. A gangwayman, who was a fellow workman with 
the libelant, was stationed on the uppèr deck just aft of the hatch open- 
ing, whose business it was to give signais to direct the opération of the 
winch by the winchman, who was not a fellow workman with libelant, 
but was an employé of the owner of the barge, who was stationed 
vvhere he could not see down into the hatchway where the stevedores 
were working. The libelant's bucket having been filled and ready to be 
hoisted, the libelant and his partner attached to the ring on the handie 
of the bucket the two falls by which it was to be raised, and by the slack- 
ening one of whicJi and the tightening the other the bucket could be 
swung inshore over the cars on the wharf and there emptied. The filled 
bucket was resting a little to the port side of the hatch opening and when 
properly hoisted the slack of the falls should be taken up slowly until 
they are taut and there is a moderate strain on the bucket, and then as 
it slowly starts the stevedores guide it towards the center of the opening 
and it goes up without striking against the hatch coamings on either 
side. 

On this occasion the winchman started the steam winch too violently 
and jerked the bucket away f rom the stevedores, causing it to swing over 
to the offshore or starboard side, where as it ascended it struck against 
the between deck hatch coaming. The violent strain broke the offshore 
fall and the bucket swung back to the inshore side and struck the libel- 
ant. The libelant, to escape the falling bucket, sought shelter under the 
between deck, but there was only room to obtain protection for his head 
and shoulders. The bucket came down on the lower part of his body 
and seriously injured his hip and thigh. 

Thèse facts, which were found by the district judge, could not under 
the évidence be seriously controverted. The agreement of the owner 
of the barge was to furnish a compétent winchman, and the barge owner 
was responsible for his defaults. The Slingsby, 120 Fed. 748, 57 C. C. 
A. 52 ; The Lisnacrieve (D. C.) 87 Fed. 570. It is clear from the tes- 
timony that the winchman provided was not careful and compétent and 
that the power was applied to the winch by him, not slowly and properly, 
as is customary, but recklessly and violently. The défense relied upon 
by the owners of the barge, and urged in the argument, is that although 
the action of the winchman may hâve been négligent and improper, yet if 
he hâd been warned by the gangwayman that the bucket had started to 
swing across the hatch opening he would hâve shut off the steam and 
stopped the winch before the bucket struck the offshore coaming and 
that therefore the immédiate fault, which was the direct cause of the ac- 
cident, was the failure of the gangwayman, who was a fellow servant 
with the libelant, to give a timely warning to the winchman. This con- 
tention was held by the district judge not to be supported by the proof. 
We entirely agrée with his finding. 

The only witness offered by the respondent, who had any knowledge 
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of the occurrence, was the winchman himself. His statement is that he 
gût the usual signal to go ahead, that he started his engine slowly, and 
the next thing he saw was that the fall had parted. He does net state 
that he could hâve shut off the steam, if he had got a signal, in time to 
hâve prevented the bucket frorn striking against the coaming, or that he 
looked to the gangwayman for such a signal, and he offered no explana- 
tion whatever of the actual occurrence. There is no testimony anywhere 
in the record tending to show that the gangwayman could hâve seen that 
the bucket was going to swing against the coaming in time to give a 
signal which would hâve enabled the winchman to shut oflf the steam 
and prevent the occurrence. The depth of the hold under the between 
decks was only from 8 to 10 feet and as the bucket on being snatched 
up violently from the port side swung rapidly to starboard, it is simply a 
guess to say that upon notice being given to him the winchman could 
hâve shut ofï the power in time to prevent the bucket striking the star- 
board coaming. No witness so testifies, and it does not seem probable. 
We think, under the proofs, the district judge was fully justified in hold- 
ing that the proximate cause of the accident was the want of care and 
skill on the part of the winchman, and that the accident was the natural 
and probable conséquence of his act of négligence. Chic. &c R'way Co. 
V. Chambers, 68 Fed. 148, 153, 15 C. C. A. 327. 

The appellant contends also that the allowance of $1,750 as damages 
for the injuries sustained by the libelant was excessive, having regard to 
his eamings. The libelant was a steady reliable man and had been a 
stevedore from 8 to 10 years in the service of the same employers. His 
injuries were serious and probably permanent. The district judge saw 
the man and his physical condition. There is nothing in the amount that 
suggests that the sum allowed hira is excessive. 

Decree aiSrmed. 
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In re HURLBUTT, HATCH & CO. 

(Circuit Court of Appeals, Second Circuit February 1, 1906.) 

No. 221. 

Bankeuptcy — Liquidation of Claim. 

Evidence considered, and held not to sustain the contention of a elatm- 
ant that certain stoclts owned by him were couverted by the banlirupts, 
and bis daim for the value of the stocks, whlch remained in the bank- 
nipts' hands, llquidated. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In Bankruptcy. On report of référée. 

See 135 Fed. 504. 

The following is the opinion of William Allen, référée, after hearing 
testimony for the purpose of liquidating claim of James M. Quigley : 

"On the 12th day of July, 1904, James M. Quigley flled in the office of the 
undersigiied a proof of debt In which he claims for conversion of certain 
securities the amount of $13,503.80 to be due him from the bankrupts. On 
the 4th day of Aprll, 1905, objections were flled by the trustée to said claim, 
hearings were had upon due notice, and testimony taken for the purpose 
of liquidating said claim. On the ISth day of July, 1903, Hurlbutt, Hatch & 
Co. demanded from James M. Quigley additional margin for the aforesaid 
securities, under penalty of a sale at the market On the morning of the 
14th day of July, 1903, James M. Quigley called upon Hurlbutt, Hatch & 
Co., and an agreement was made for the transfer on that day of his entlre 
aceount to H. I. Judson & Co. Hurlbutt, Hatch & Co., in accordance with 
this agreement, dellvered to Judson & Co. the bulk of the securities, with 
the exception of the following : 800 shares T. O. & U. Pd. ; 10 shares Peoria 
& Eastern Maine Bonds ; 20Q shares B. & 0. — before 3 o'clock on the 14th day 
of July. H. I. Judson, the senior member of the firm of H. I. Judson & Co., 
when informed of the transaction, immediately instructed Mr. Saltonstall, 
the manager of the house, who had full charge of the aforesaid transaction, 
to refuse to receive the undelivered securities and criticised him for having 
entered into any such agreement; thereupon Mr. Saltonstall called up the 
office of Hurlbutt, Hatch & Co., and refused to receive the undelivered se- 
curities. It is clalmed by Mr. Quigley that this refusai occurred about 5 
or 10 minutes after 3 o'clock in the afternoon; as a matter of faet, the 
évidence shows that the refusai to receive the stock was made prior to 3 
o'clock. H. I. Judson & Co. refused to receive the balance of said secur- 
ities and thereby rendered it Impossible for Hurlbutt, Hatch & Co. to carry 
ont their contract; the securities undelivered were, on the 14th day of July, 
1903, in their possession or subject to their eontrol, and they were prepared 
to deliver them on that day, pursuant to their agreement. It must be re- 
membered that about this time a panic existed in Wall street, and the évi- 
dence contains an admission of Mr. Judson that one of his reasons for re- 
fusing to receive the balance of the securities was the rapid décline In 
values, and it is only too apparent that this was the sole reason for stop- 
ping the delivery. Assuming that the bankrupts had agreed to deliver at 3 
(which, as a matter of fact, they did not), and omitted to deliver the balance 
of the securities on or before the stroke of 3, and that they were able to 
deliver them within a reasonable time that day, there would hâve been 
only a breach of contract, and only nominal damages could be justified. The 
agreement, as a matter of fact, was to deliver during the day, and they 
were prevented from so doing by the refusai of Mr. Judson to accept de- 
livery. 

In my opinion, the contention of Mr. Quigley that thèse undelivered se- 
curities were converted is not borne out by the testimony. The testimony 
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shows that Huributt, Hatch & Co. were at ail times ready to deliver the 
securities and that the reason the securities were not delivered was the 
refusai of Mr. Judson to accept the same, which refusai was oecasioned by 
the décline in stocks heretofore mentioned. There being no conversion of 
the securities, the sum due Mr. Quigiey should be liquidated, in accordance 
with the situation on the 5th day of April, 1903, the day on which the péti- 
tion in banlîruptcy was filed. On that day the situation was as foUows: 
Mr. Quigiey was indebted to Huributt, Hatch & Co. In the sum of $7,090.62 ; 
that being the balance remaining after erediting him with intCTmediate sales. 
Against this indebtedness the bankrupts hold 100 shaxes T. O. & U. Pd., and 
10 shares Peoria Bonds ; the value of the 100 shares T. O. & U. Pd. on August 
5th, 1903, was $2,600, and the value of the 10 shares «Peoria Bonds $5.800, in 
ail $8,400. There was therefore a surplus in favor of Mr. Quigiey amounting 
to $1,309.38; there was also $800 extra coupons on the Peoria Bonds. The 
total balance in his favor on the date of the bankruptcy was, therefore, $2,- 
109.38. 

I therefore flnd that the clalm hereln should be liquidated at the sum of 
$2,109.38; that upon a surrender of the securities held by the claimant he 
should be allowed to participate (n the dividends hereafter to be declared, 
and that in the event of his failure to surrender such securities he shall 
be entitled to participate in such dividends to the estent of auy deficiency 
that may resuit after exhausting his securities. 

liet an order be entered herein pursuant to the above opinion." 

The following is the opinion of Adams, District Judge, on the pro- 
ceeding to review the order of the référée in bankruptcy : 

This is a proceeding to review an order of the Référée in bankruptcy, 
who has liquidated a claim of James M. Quigiey in the sum of $2,109.38, dis- 
allowiug the remainder of the claim of $13,503.80, on varions shares of the 
claimant's stock, described as follows : 800 shares T. O. II. preferred, 200 
B. &. O., and 10 Income Bonds of the Peoria & Eastern Railroad Company. 
It is alleged by the claimant that the securities were converted by the bank- 
rupts and that the damages allowed are entirely insufficient to recompense 
the claimant for the Injury that he has sustained. The Référée, after a 
fuU considération of the testimony, has held that there was no conversion 
but that the securities were duly on hand and ready for delivery, and that 
on this day a panie existed in Wall street, eausing a rapid décline in the 
values of stocks, and it was for such reason that the firm of H. I. Judson & 
Company, then representing the claimant, refused to receive thèse stocks, 
which were the remainder of a large quantity being carried for Quigiey by 
the bankrupts, the others having been turned over by the latter during the 
day, after an adjustment of accounts relating to them. Having determined 
that there had been no conversion, the Référée proceeded to liquidate the 
claimant's account, with the above resuit. 

The matter has been very elaborately argued by the parties, on the hear- 
ing and In briefs, and many points hâve been raised by the claimant, but it 
does not seem neeessary to consider them in détail, as I am satisfied that a 
just resuit has been reached. The gist of the Referee's décision is found In 
the latter part of his order, which correctly, it seems to me, détermines the 
question of conversion. 

The report is conflrmed. The claimant's motion to strike out a portion 
of the Referee's order, based on the order obtained from me July 24, 1905, 
relating to the statement with référence to liquidating Quigley's claim, is 
denied. The eight questions certifled by the Référée are answered in the 
négative. 

G. R. Roe, for appellant. 
B. N. Cardozo, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Order afïîrmed upon opinions of the référée and 
district judge. 
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CLARK V. DOERR et al. 

(Circuit Court of Appeals, Fifth Circuit March 6, 1906. Rehearlng Denled 

Aprll 3, 1906.) 

No. 1,451. 

Wbit or Brroe — Time ros Stjing Otît — Extension bt Aqbeement. 

The tlme wlttiln which a writ of error must be sued out under Act 
March 3, 1891, c. 517, 26 Stat 829, § 11 [U. S. Comp. St 1901, p. 547], 
which provides that no writ of error shall be sued out, except wlthin 
six months after the entry of Judgment, canaot be extended by agree- 
ment. 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

Paul A. Sompayrac, for plaintiff in error. 

A. P. Pujo and C. D. Moss, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A motion is made to dismiss this writ of error, 
because not sued out within six months from the entry of the final 
judgment in the Circuit Court. On trial before a jury in that court at 
Opelousas, La., a verdict was rendered May 17, 1904, and on the 23d 
day of May, 1904, a judgment upon the verdict was read and signed 
in open court at Alexandria, La., and this is the only judgment found 
in the transcript. On October 14, 1904, a pétition for writ of error ac- 
companied with assignments of error to review a judgment rendered 
May 17, 1904, was filed. On November 14, 1905, the foUowing agree- 
ment appears to hâve been made: 

"United States Circuit Court for Western District of Louisiana. 
" W. H. F. Doerr vs. John W. Downs et al. No. 259. 

"It Is hereby agreed between E. M. Clarlî, one of the défendants and plain- 
tiff and trustée In the above-styled case that the remittitur flied May 19th, 
and the judgment signed and filed May 19, 1904, shall be withdrawn and con- 
stitute no part of the record and that the Judgment signed on May 23, 1904, 
on the verdict of the jury in this case shall be the judgment herein. How- 
ever, E. M. Clark does not acquiesce in said judgment and reserves the 
right to bave the same reversed. 

"Pujo & Moss, 

"Attorneys for Doerr and Trustée. 
"Sompayrac & Toomer, 

"Attorneys for B. M. Clark." 

On the llth day of March another agreement appears to hâve been 
made: 

"United States Circuit Court for Western District of Louisiana. 
"W. H. F. Doerr vs. John W. Downs et al. No. 259. Action at Law. 

"Whereas, action was filed In above-entitled case for writ of error that 
would be also a supersedeas, together with bond; and, whereas, certain 
objections were made by the court to the form of the bond : Now, there- 
fore, it is agreed between plaintifCs and défendant, B. M. Clark, that said 
Clarli shall hâve the right ot filing a bond, in accordance with the require- 
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ments of the above-entitled court, and the writ of error and supersedeas 
appUed for by said Clark when granted shall hâve the same effeet as If 
flled In time and accepted by the court. 

"Pujo & Moss, 

"Attys. for Doerr & Trustée. 
"Sompayrac & Toomer, 

"Attys. for E. M. Clark." 

On Mardi 11, 1905, a writ of error referring to no particular judg- 
ment was allowed and filed in the Circuit Court. On the same day 
bond for supersedeas was accepted, reciting therein: "Whereas lately 
at Opelousas," etc., "a judgment was rendered," etc., but giving no 
date for the same. In the citation in error no référence is made to 
the date or place of the judgment to be reviewed. The act con- 
stituting this court (Act March 3, 1891, c. 517, 36 Stat. 829, § 11 
[U S. Comp. St. 1901, p. 547]) provides as follows: 

"No appeal or writ of error from which any order, Judgment or decreo 
may be reviewed in the Circuit Court of Appeals under the provisions of 
this act shall be taken or sued out except within six months after the entry 
of the judgment, order or decree sought to be reviewed." 

According to this statute the writ of error in this case, whether 
intended to review the judgment alleged to hâve been rendered at 
Opelousas or the judgment rendered at Alexandria, was sued out too 
late to give this court jurisdiction, unless the time in which to sue 
out the writ of error was extended by the agreements between the 
parties above referred to. The agreement of November 14, 1904, 
was made within the six months in which the writ of error could 
hâve been sued out; but it does not in terms nor by any proper im- 
plication agrée to extend the time for suing out a writ of error. The 
agreement of the llth of March, 1905, is an agreement which can 
be construed'as a consent that the writ of error sued out on that day 
shall hâve the same efïect as if sued out within six months from the 
date of the judgment. It is considered settled that to give the ap- 
pellate court jurisdiction of a writ of error the writ must be issued 
and filed with the court below within the time prescribed by law, 
and this requirement cannot be waived by the parties." See Stevens. 
v. Clark, 62 Fed. 323, 10 C. C. A. 379, and authorities there cited. 

The Suprême Court in The Lucy, 8 Wall. 307, 309, 19 L. Ed. 
394, says: 

"No consent of counsel can give jurisdiction. Appellate jurisdiction dé- 
pends upon the Constitution and the acts of Congress. When thèse do not 
confer it, the courts of the United States cannot exercise it." 

And see Mills v. Brown, 16 Pet. 525, 537, 10 L.-Ed. 1055 ; Kelsev 
v. Forsyth, 21 How. 85, 16 L. Ed. 32 ; Ballance v. Forsyth, 21 How', 
389, 16 L. Ed. 143. 

If we assume, therefore, that the agreement of March llth was an 
agreed extension of the time within which to sue out a writ of error, 
we must still hold that it was ineffectuai for the purpose of giving 
this court jurisdiction. 

The writ of error is dismissed. 
143 F.— 61 
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HANAWAT et al, V. GUARANTBE SAVINGS, LOAN & INVESTMENT 

00. 

(Circuit Court of AppealB, Flfth Circuit. March 13, 1906. Rehearlng 
Denied April 6, 1906.) 

No. 1,519. 

Weit of Brrok — BECoEn— Questions Eevikwabmi. 

Wliere an applicatloji fpr new trial was based on matters of fact 
aliunde the recqrd, and on alleged errors not incorporated in tlie record 
by any bill pf exceptions seasonably talien, the question wbether plain- 
tlfif in error Is entitled to a new trial on tlie grounds alleged is not 
open to review. 

[Ed. Note. — For cases in point, see vol. S, Cent. Dig. Appeal and 
Error, § 2416.] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Jas. E. Cockrell and Edward Gray, for plaintifïs in error. 
Lewis M. Dabney, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges find that the only 
question presented for review on this writ is whether or not the 
plaintifï in error is entitled to hâve a new trial on the grounds alleged 
in the motion filed in the court below. The application for a new 
trial was based upon matters of fact aliunde the record, and upon al- 
leged errors on the trial not incorporated in the record by any bill 
of exception seasonably taken on the trial. 

The question presented is not open to review in this court. See 
Henderson v. Moore, 5 Cranch, 11, 3 L. Ed. 22; Wilsôn v. Everett, 
139 U. S. 616, 11 Sup. Ct. 664, 35 L. Ed. 286 ; ^tna Life Ins. Co. v. 
Ward, 140 U. S. 91, 11 Sup. Ct. 730, 35 L. Ed. 371 ; Moore v. United 
States, 150 U. S. 61, 14 Sup. Ct. 26, 37 L. Ed. 996. 

Judgnient affirmed. 



ALLGAIR V. WILLIAAI F. FISHER &' CO. 
(Circuit Court of Appeals, Third Circuit February 28, 1906.) 

No. 49. 

1. Bankruptcy — Review of Oeder of Référée — Jueisdiçtion of Court. 

Where, pendlng action by a district court on a pétition to rp^iew an 
order of a référée, a prelimlnary order was made by consent of ail 
parties In interest, permittlug certain credltors to |ilso become peti- 
tioners, the jurisdiction of the court to set aside the order of the référée 
cannpt be questioned on the ground that the original petitioner had no 
standlilg to make the application for review. 

[Ed. Note. — Appeal and review in banliruptcy cases, see note to In 
re Eggert, 43 C. 0. A. 9.] 

2, Same— Order Authobizing Private Sale of Propbety— Necessitt of No- 

tice. 

Where the time flxed in an order by a référée authorizing a private 
saie of the property of a banlirupt at a specifled upset price had ex- 
pired without a sale having been made, notice to ereditors and othera 
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Interested was essential before the making of a new order of sale, and 
such an order, and a further order eonflrming a private sale made there- 
under, both made without notice, will be set aside at the instance of 
creditors, and especially where the pries obtained was materially less 
that the minimum priée flxed by the flrst order of which they had 
notice. 

Appeal f rom the District Court of the United States District of New 
Jersey. 

See 135 Fed. 223. 

George E. Seizer, for appellant. 

Robert Adair, for trustée. 

J. H. Brinton and Warren E. Schenck, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The jurisdiction vested in this court by 
section 24b, Bankr. Act 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3432], has been invoked by the pétition of Joseph Allgair, 
wherein it is prayed that the proceedings of the District Court for the 
District of New Jersey, respecting a certain order in the matter of 
the bankruptcy of William F. Fisher & Co. (a corporation), shall be 
revised in matter of law. The order referred to is one Ijy which 
a sale of the property and plant of the bankrupt, made by the trustées 
to the said Joseph Allgair, and the orders of the référée relating to 
and corifirming that sale, were vacated and set aside. It is contended 
that the District Court was without jurisdiction to make the order, 
but we cannot assent to this contention. 

The only fact asserted by the petitioner, which it would be possible 
to regard as a jurisdictional one, is that Medora Fisher, who applied 
for the order complained of, was not a creditor, and it is argued that, 
therefore, she had no standing to make the application. Her claim, 
however, had been filed with the référée, and, although it had not 
been either allowed or disallowed by him, we are not prepared to 
say that she, if not "a bankrupt creditor," was not at least such "other 
person" as, under General Order 27 (89 Fed. xi, 32 C. C. A. xxvii), is 
entitled to pétition for "a review by the judge of any order made by the 
référée." But it is unnecessary to détermine this point; for about 
three weeks prior to the date of the order complained of, a preliminary 
one was made, to the effect that the pétition of certain "other credit- 
ors" should aiso be considered, "so that they, as well as the said 
Medora Fisher, shall be before the judge of this court on said referee's 
certificate, as petitioners for the review of the aforesaid orders of said 
référée." This preliminary order was consented to by the respective 
counsel of ail the parties in interest, and it was intended to and did 
eliminate from the case as it stood in the District court any question 
as to whether the action of the Judge had been rightfully solicited ; and 
consequently, no such question could be legitimately raised in this 
court. "Whatever was matter of law in the court appealed from is 
matter of law hère, and whatever was matter of fact. in the court 
appealed from is matter of fact hère." Hanley y. Donoghue, 116 U. 
S. 6, 6 Sup. Ct. 245 (29 L. Ed. 535). 
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The order setting aside the sale properly provided for the refunding 
to Mr. Allgair of any sum to which he might be entitled "for disburse- 
ments made by him on account of or by reason of his said purchase, 
and aiso for moneys actually expended by him in making improve- 
ments;" and that it was not (in view of this provision) in any respect 
erroneous, our independent examination of the record has entirely 
satisfied us. It was, we think, amply vindicated by the opinion of 
the learned judge who made it, and upon that opinion (which, as 
it has not been reported, we copy at length) we are content to rest our 
décision. 

"Application Is made to review certain orders made by the référée rela- 
tive to the sale of the property of the bankrupt, and partlcularly to set 
aside an order conflrming a prlvate sale of such property made by the 
trustées and a deed therefor made to the purchaser. The first order of the 
référée, dated December 24, 1904, in brief authorized the trustées to seil 
the property of the bankrupt at an upset priée of $65,000, at private sale, 
wlthln 30 days, and if such prlvate sale could not be effected within that 
tlme, then that the same should be sold at public auctlon. Prior to the 
granting of thls order the order showed that ten days' notice was given by 
mail to the eredltors of the bankrupt, and aIso by publication in a news- 
paper at New Brunswick, and designated by the court for that purpose. 
The second order of the référée in the premises was dated March 11, 190-5, 
and by It the référée, deeming it for the best intents of the bankrupt's 
estate, extended the t'me of making a private sale for 20 days. By an 
order bearlng date May 24, 1905, the référée directed the trustées to sell and 
dispose of the property In manner directed by orders theretofore made by 
him, and that they might expose said property for sale as a whole or in 
parcels' for such sum or sums as would amount in the aggregate to not 
less than $50,000. By a further order, bearing date June 1, 1905, the référée 
approved of a prlvate sale made by the trustées for the sum of $55,000, and 
authorized them to exécute a deed therefor to the purchaser, one Joseph 
Allgair, for said sum. And by another order, bearing date June 15, 1905, 
the référée modifled his order of June 1, 1905, approving of said sale, so as 
to permit the sale of the property subject to two mortgages on the same, 
held by the National Bank of New Jersey and William Eowland, respective- 
ly. The orders, as above set forth, were ail made upon pétitions to the réf- 
érée by the trustées, and the order permittlng the trustées to sell at private 
sale was made after several InefCectual efforts by them to sell the same at 
public sale at an upset prlce of $65,000. On the last occasion when the 
property was ofCered at public sale, no bid havlng been recel ved therefor, 
the sale was adjourned without day. No notice appears to hâve been given 
to the eredltors or llenors of any of the orders made, except the flrst, and 
notice of that order was given only as above stated. 

"There Is nothing in the case whatever to show any fraud or collusion on 
the part of the trustées; so far as appears, they deslred and sincerely aud 
earnestly endeavored to obtaln ail that could be obtalned for the property. 
In vlew of the clrcumstances above disclosed, however, and particularly in 
View of the f act that the time for a prlvate sale of the property under the 
original order and the order extendlng the same had explred before the 
property was exposed at public sale, and in view of the faet that the public 
sale was adjourned Indeflnitely, without any notice or Intimation that the 
property would not again be offered at public sale, I think the eredltors and 
possible purchasers were mlsled, and that the private sale subsequently 
ordered, without notice of any klnd, at a prlce $15,000 less than the upset 
prlce for the public sale, was a surprise to the eredltors and the public, and 
that such procédure unintentlonally wrought Injustice to the creditors. So 
wide a departure to poUcy from that originally adopted should not hâve 
beén undertaken without notice to the llenors and gênerai creditors of tUe 
bankrupt 
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"The orders of tbe référée of December 24, 1904, and Marcli 11, 1900, had 
practically expired by the failure of the trustées to make sale of the prop- 
erty, pursuant to the terms thereof, elther at private or public sale, and their 
inability to make sale thereunder was disclosed, and the public sale had 
been adjourned wlthout day ; I think the referee's power In the matter was 
for the time exhausted, and that he should then hâve given a new notice 
to the creditors and lienors. I deem such notice net only proper, but essen- 
tial, under the circumstances, and hence that the orders dated May 24, 190,5, 
June 1, 1905, and June 15, 1905, were unwarranted, and should be set aside. 
Orders made under the circumstances that thèse three orders were are plainly 
within the spirit of No. 23 of General Orders In Bankruptcy (89 Fed. xi, 
32 C. C. A. xxvi). The language of that order Is exceedingly broad, and 
indlcates a well-deflned policv to be pursued bv référées. See. aiso, in re 
Potelkow (D. C.) 92 Ped. 901; also in re Saxtôn Furnace Co. (D. C.) 136 
Fed. 697. Furthermore, the Sayre & Pisher Company, a creditor of the 
bankrupt, has flled a pétition and a supplementa] pétition setting forth 
therein its willingness, in case the sale of the property already made is set 
aside. and the property is again exposed at public sale, to bid the sum of 
$60,000 therefor, and to deposit with the clerk of this court, as an évidence 
of its good faith in the matter, a certified check for $60,000; and further 
agreeing, in case it shall become the purchaser of the property at a resale, 
to repay to Allgair, the purchaser at the private sale, such amount as he 
may hâve actually expended for improvements upon said plant since he 
became the purchaser thereof. A considérable number of the other creditors 
of the bankrupt hâve likewise petitioned to hâve the sale set aside. 

"I will therefore slgn an order setting aside the three orders of the référée, 
bearing date May 24, 1905, June 1, 1905, and June 15, 1905, respectively, to- 
gether with the sale made thereunder, and directing Allgair, the purchaser, 
to reconvey the property to the trustées upon their returning to him the 
amount paid by him therefor, which they will also be directed to do; and 
further directing them to expose the property again at publie sale to the 
highest b.dder, at an upset priée of $60,000, after notice given by them to 
the creditors, lienors and ail parties interested, and further directing the 
clerk of this court to hold the certified check above referred to undeposited, 
to await the resuit of such resale and the further order of this court." 

The order to which this pétition for review relates '.s affirmed, with 
direction for such further proceedings in connection therewith as may 
be requisite or proper and accordant with law. 
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WBSTINGHOUSE ELECTRIC & MFG. CO. v. CUTTER BLECTRICAL & 

MFG. CO. 

(Circuit Court of Appeals, Third Circuit Februaiy 27, 190&) 

No. 38. 

Patents — Infbingement — Aittomatio Electric Cieocit BsEAKEa 

The Wright & Aalborg patent, No. 633,772, for an automatlc electrlc 
circuit breaker, daims 2 and 5, construed, and held not anticlpated, but 
to disclose patentable novelty and utility; aiso held Infrlnged. 
Gray, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 136 Fed. 317. 

Thomas W. Bakewell, Thomas B. Kerr, and Wesley C. Carr, for 
appellant. 
Joseph C. Fraley, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was a suit in equity brought by 
the Westinghouse Electric & Manufacturing Company against the 
Cutter Electrical & Manufacturing Company, for infringement by the 
défendant of letters patent No. 633,772, granted on September 26, 
1889, to the complainant, as assignée of Gilbert Wright and Christian 
Aalborg, the inventors. The invention relates to devices employed 
for automàtically opening electric circuits, when the current passing 
therethrough is materially in excess of that which the circuit is in- 
tended to carry. The spécification states the object of the invention 
thus : 

"The object of our invention is to provide a circult-breaker that shall 
hâve a large current-carrying Capacity in proportion to the mechanlcal 
dimensions of the device, which shall be easily brought into operative posi- 
tion and locked thereln, which shall be certainly and quickiy opened when- 
ever the current in the circuit exceeds that for which the locking mechan- 
ism is set, and which shall serve to interrupt the circuit without danger 
of injury to the main contact terminais." 

The bill charges infringement of the second and fifth daims of the 
patent, which are as follows: 

"(2) In an automatic electric circuit-breaker, the combination with a 
base and stationary main and shunt contact-terminals located in approxi- 
mately vertical alignment thereon, of a movable laminated contact mem- 
ber pivoted to said base, a movable shunt-contact member pivoted to said 
laminated contact member, toggle-Ievers for operatlng said movable mem- 
bers, means for locking the breaker In closed position, and a tripping device 
projecting into a magnetic circuit." 

"(5) In a circult-breaker, the combination with main stationary contact- 
terminals and a stationary shunt-terminal located above the same, of a 
pivoted main contact member, a shunt-contact member pivoted to said main 
member at a distance from its axis of movement, means for yielding 
holding the movable shunt-contact in a position in advance of the plane of 
the faces of the main movable member when in open position, toggle-lever 
mechanism for closing the breaker, a latch and electromagnetically-actuated 
meaus for tripping the latch ; said toggle-lever latching the tripping mechan- 
ism being located below both the main and the shunt separable terminais." 
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\Ve hère insert, as illtistrative of the circuit breaker in closed posi- 
tion of the patent in suit, figure 1 of the patent drawings : 




We extract from the spécification some paragraphs descriptive of 
the apparatus and its mode of opération : 

The main movable contact member, 9, of the circult-breaker consista of 
a body of thln eopper plates of curved form rivited or otherwlse fastened 
together, but having free ends which are beveled with référence to the 
body portions of the laminse, so that when the circuit-breaker is closed or 
nearly closed, they are in a plane that coïncides with or is parallel with the 
plane of the faces of the stationary contact-terminals, 2 and 3. A tUicker 
plate, 10, of greater length than any of the main lamlnœ is riveted to said 
main laminas and is of such form and dimensions that its upper end makes 
contact with the plate, 6, on the face of the upper stationary contact- 
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terminal, 2, when the circuit-breaker Is closed, and Its lower end ta per- 
manently in engagement witti the face of terminal, 3. The member, 9, la 
rigidly fastened by any sultable means, such as bolts or rivets, to the upper 
end of a supportlng frame, 11; the lower end of such frame being bifurcated 
and pivoted between the brackets, 3 at 12. Pivoted between the arms of 
frame 11 is one arm, 13, of a toggle-lever, 14; the other arm, 15, of such 
lever being part of a easting. 16, which Is provlded with an operating-handle, 
16*. The casting, 16, is mounted upon rod 16^, which is supported by the 
outer ends of brackets 8. The arms 13 and 15 of the toggle-lever, 14, are so 
located and proportioned with référence to the brush-contact member, and 
the contact-terminals 2 and 3, that the former will be brought to its closed 
or operatlve position by a degree of movement that falls a little short of 
bringing the centers of the three pivots of the toggle-lever Into alignment: 
this adjustment being désirable in order that, when the movable member 
of the breaker is released,' the toggle-joint may aet readily and quickly 
under the action of the openlng means to be hereinafter deseribed." 

"The movable shunt-contact member comprises a bloek, 17, of carbon or 
other substantlally infusible conducting material mounted In a sultable 
métal frame, 18, and having a métal plate, 19, the face of which eonsti- 
tûtes a continuation of the face of the infusible block, 17, so as to engage 
with the face of the plate, 6, on the statlonary terminal when the circuit- 
breaker is closed. This frame, 18, carrying the Infuslble block, 17, Is 
pivoted between two arms, 20, a spring, 21, being fastened to said frame 
and extendlng downward, so as to bear against a cross-piece or other sult- 
able stop, 22, and thus tend to throw the upper end of the block, 17, Inward 
slightly toward the co-operatlng stationary block, 5. The two arms, 20. 
are pivoted to tUe upper end of the frame, 11, at a point correspondlng to 
the middle of the member, 9, and projeet downward beyond this point to cor- 
respondlng points between the pivot, 12, and the point at which the toggle- 
lever arm, 13, Is pivoted to frame 11." 

"The opération of the circuit-breaker Is as follows: Assuming that the 
breaker is in open position, arms 20 will be held against the stops, 20», on 
frame 11 by the coiled sprlngs, 23, and the other parts will be In the position 
indicated in Fig. 3. The operator will now grasp the handle and press down- 
ward upon It, thus moving the toggle-joint upward, and at the same time 
carrying the laminated contact member Inward toward the stationary ter- 
minais; the shunt-terminals and its supportlng-arms being carried with the 
laminated contact member, so that the shunt terminais wlU be flrst brought 
into engagement, and thereafter the movable terminal wUI slide on the 
stationary terminais and thus tend to keep it clean and make good con- 
tact. As the movement Is contlnued until the toggle-lever pivots are brought 
nearly into alignment, both the shunt-terminals and the main terminais will 
be brought into close engagement; the ends of the lamlnse of the latter 
being deflected sufficiently to make good contact with the faces of the ter- 
minal blocks. When this final position Is reached, the frame, 28, and its 
weight acting through the projection, 31, on the lower end of the latch. 
27, will cause the notched end of the latter to engage the roUer, 26, and 
thus hold the parts In this locked position. If the current through the cir- 
cuit-breaker exceeds the amount for which it Is set by the adjustment of 
the weight, 33, In its frame, such current will produce a magnetic flux 
through the body, 7, of the magnetizable material, which will hâve sufflcient 
strength to draw the armature, 20, inward and downward. When this action 
takes place, the projection, 30, in the frame, 28, strikes against the latch 
and throws Its recessed or notched end upward away from the roller, 26, 
whereupon the coiled springs, 23, will throw the toggle-joint downward, and, 
supplemented by the action of gravity, will throw the circuit-breaker com- 
pletely open. Tbe laminated contact member will obviously flrst leave the 
stationary terminal, 2. Hence the current will be shunted through the 
strlps, 10 and 25, and the carbon blocks ; the final interruption being affected 
by the séparation of the blocks. By reason of Interrupting the circuit at 
a single point — that Is, making a single break and locatlng that break 
above the main terminais — the resulting arcs cannot by any possibility do 
any damage to the circuit-breaker ; they being broken upward at a single 
point and away from ail of the métal parts of tbe device." 
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Tn support of the défense of lack of patentable' novelty, the de- 
fendant bas put in évidence over 60 prior patents. We fail, however, 
to discover that any of tbese prior patents contains ail the éléments 
of either of tbe claims bere in suit. We are entirely satisfied from the 
proofs that thèse claims (3 and 5) show patentable novelty and utility. 
While the invention of Wright and Aalborg was not a primary one, 
we think it was a distinct advance upon the prior art, producing new 
and valuable results. 

Tbe defendant's cîrcuit-breaker alleged to infringe is illustrated, in 
closed position, by the f oUowing eut : 



16 

Ske^ohA. 
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The complaînant compahy maintains that the defendant's cîrcuit- 
breaker has ail thç éléments of the second and fifth daims of the 
patent in suit, namely, a base, 3, stationary main contact-tçrminals, 
1 and 2, a stationary shunt contact-terminal, 13, located in approxim- 
ately vertical alignment on the base, a movable laminated contact-mem- 
ber, 4, pivoted at 6 to the base, a movable shunt contact-member, 15, 
pivoted at 16 to the lahiinated contact-member, toggle-levers, 9, 10, 
for operating the movable members, means, 23, for locking the breakei 
in closed position, and a tripping dévîce, 35, projecting into a mag- 
netic circuit, and that in other particulars the defendant's device con- 
forms to the description of claim 5; the shunt contact-member, 15, 
being pivoted, at 16, to the main member at a distance from its axis 
of movement, and the spring, 17, being the means for yieldingly hold- 
ing the movable shunt-contact in a position in advance of the plane 
of the faces of the main movable member when in open position. 

The défendant, however, contends that its circuit-breaker lacks 
the élément, "a movable shunt-contact member, pivoted to said lamin- 
ated contact-member," of claim second of the patent in suit, and also 
lacks the élément, "a shunt-contact member pivoted to said main mem- 
ber at a distance from its axis of movement," of claim 5 of the 
patent in suit. This contention is based upon the opinion of the de- 
fendant's expert as to the meaning of the above-quoted language of 
thèse claims, a point upon which the experts upon the one side and 
the other differ. The position of the defendant's expert is that the 
language used in claims 3 and 5 requires the pivoting of the shunt- 
contact member to the laminated contact or main member at the point 
marked B on the above drawing of the complainant's patented device. 
Thus the defendant's expert testifies: "The movable shunt-contact 
member referred to in clajm 2 means the movable carbon block, 17, 
along with its supporting atms, 20." And again he says : "In view 
of thèse facts, the pivot, referred to in claim 2 as joining the movable 
shunt-contact member to the laminated contact member, must refer 
to the pivot, B, and to no other." And referring to claim 5 he tes- 
tifies: "The pivot of the shunt-contact member referred to in claim 5 
is the pivQti B.", He further testifies that this pivot, B, is absolutely 
wanting iii thé defendant's structure. 

We are l^ot Ible to give to the claims 2 and 5 the limited meaning 
contended foi: J?y the défendant. Certainly nothing is expressed to 
restrict thede claims to a pivoting at the point B. 'The language used 
is satisfied by tlie pivoting of the shunt^contact member at the point 
A, and the shuijt-contact member cannot be said any more truly to 
be pivoted to the laminated contact member or main member by a 
pivotai connection at B, than by a pivotai connection at A. Moreover, 
we think it clearly appears that the pivotai connection at A is essential 
to the practical éperation of the patented apparatus, and therefore the 
construction of the claims 2 and 5 should be such as to include this 
indispensable feature. The function of the movable carbon block is 
not simply the adjustment of contact between the carbons 17 and 5, 
but also to permit the main contact to close after the carbon contacts 
are closed, and to open be fore the carbon contacts are opened. 
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Furthermore, the interprétation on which the défendant insists 
brings into claims 2 and 5 as an élément the pivoted arm, 20, which 
is expressly made an élément of claims 1 and 3, but which was omitted 
from claims 2 and 5 and presumably was intentionally se omitted. 

Turning to the defendant's circuit-breaker, we find that the movable 
Carbon block (15) is pivoted directly to an arm forming an upward 
extension of the main movable laminated contact member. The de- 
fendant, however, insists that it has wholly dispensed with the pivotai 
connection of the long arm, 20, of the patent in suit with the laminated 
contact-member, and thus has eliminated from its structure the loose 
and yielding connection at point B. Is this so? As we hâve seen, 
the movable laminated contact member of the defendant's apparatus 
is pivoted to the base, and the pivot, 6, it is shown, moves in a slot, 
7, thereby affording loose motion to the laminated contact member 
independent of the motion of the carbon shunts. Now, in answer to 
the question, "Will you please state the functions of the slot marked 
7 in your eut A of the defendant's circuit-breaker?" the defendant's 
expert replied: 

"The function of tlie slot marked 7 In the eut A Is to permit a motion 
of translation of the pivot, 6. This permits a motion of translation of 
the laminated member, 4, before its simple motion of rotation about pivot, 
6, during the opening of the switch." 

And the witness further states that: 

"In closing defendant's circuit-breaker the carbons come first into engage- 
ment and then, by a motion of translation, permitted by the slot, 7, the 
main laminated member and the movable carbon move togetber toward their 
respective complimentary contacts; nfter the carbons hâve once touched 
in the closing movement they continue in engagement" 

Obviously the two devices for securing loose motion to the laminated 
contact-member independent of the motion of the carbon shunts are 
équivalent mechanical arrangements. 

But, in support of the défense of noninfringement, the défendant 
further contends that there is no combination in its apparatus of sta- 
tionary main and shunt-contact terminais located in approximately 
vertical alignment. It seems to us, however, in view of the purpose 
to be subserved and function to be performed, that thèse parts are in 
vertical alignment in any practical sensé. They are in line with each 
other, and one above another in a vertical direction. Whatever dif- 
férence in alignment in this regard there may be between the com- 
plainant's apparatus and that of the défendant is immaterial for prac- 
tical purposes. With référence to function the defendant's contact, 
we think, is in approximately vertical alignment upon any fair reading 
of the patent in suit. 

Again, it is contended by the défendant that its device difFers from 
that of the complainant, by reason of the absence of means for yield- 
ingly holding the movable shunt-contact in a position in advance of 
the plane of the faces of the main movable member when in open 
position. The arrangement of the patented apparatus is one which 
permits the surfaces of the carbon contact to meet in advance of the 
meeting of the main contact surfaces, and to break contact last. Now, 
whilst the defendant's device does not emplcy precisely the arrange- 
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ment describçd în the patent, the purpose to be attained is accomplished 
by the défendant in substantially the same way. The defendant's 
movable shunt terminal is set badî, but the stationary companion ter- 
minal is set correspondingly forward. That the complainant pivots 
only one of its carbons, while the défendant pivots both of them, is 
an immaterial différence. Either one or both may be pivoted to 
secure the desired yielding and turning motion. 

Upon the whole case we are of opinion that there is substantial 
identity of opération between the complainant's and the defendant's 
devices, accomplished by substantially the same means and securing 
the same results. We think, therefore, that the court below should 
hâve entered a decree in favor of the complainant upon the second and 
fifth claims of the patent in suit. 

We hâve not overlooked the argument based upon the contents of 
the file wrapper. We are not able, however, to find anything therein 
inconsistent with the interprétation which we hâve given to claims 
2 and 5 of the patent in suit. Claim 2 stands as originally formulated, 
save by the insertion of the word "located" after "terminais," and the 
word "approximately" before "vertical alignment." Claim 5 was not 
amended so as to include the long arm, 20, or with référence to it 
at ail. The changes made in that claim do not touch the controUing 
questions before the court. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded to that court, with instruction to enter a decree in favor of 
the complainant upon claims 2 and 5 of the patent in suit, in accord- 
ance with the views expressed in this opinion. 

GRAY, Circuit Judge, dissents. 



STANDARD ELEVATOR INTBRLOCK CO. V. RAMSAT et al 

(Circuit Court of Appeals, Third Circuit Marcli 6, 1906.) 

No. 27. 

Patents — Pbioe Use — Lockino Device fOB Eievatobs. 

In the Muckle and Teamer patent, No. 555,825, for a locking devîce for 
passenger elevators, claims 1 and 2 are void ; being so broad as to in- 
clude a device prevlously in use by others on whIch the Invention of tlie 
patent is an improvement, but fully covered and protected bv the other 
and more spécifie daims. Also TieÙ not Infrlnged If conceded validity. 

Appeal from Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 139 Fed. 28. 

Charles Howson, for appellant. 
Horace Petitt, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This suit in equity was brought in 
the court below by the Standard Elevator Interlock Company (hère 
the appellant) against Joseph Ramsay and Isaac AHoways, copart- 
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ners, trading under the firm name of Excelsior Elevator Company, 
for the alleged infringement by the défendants of letters patent No. 
555,825, dated March 3, 1896, for improvements in elevators, issued 
to John S. Muckle and William H. B. Teamer, assignors to M. R. 
Muckle, Jr. Co., of which patent the complainant-appellant became 
the owner by mesne assignments. The object of the invention as 
stated in the spécification "is to prevent accidents on passenger ele- 
va tors due to the carelessness of the operator in starting the cai 
while the door is open and leaving the door open after the car has 
passed the floor." This object, it is stated, is attained "by positively 
locking the car on the opening of the door and locking the door on 
the movement of the mechanism to start the car." The patent in 
suit contains 7 claims, only 2 of which (claims 1 and 2) the com- 
plainant-appellant asserts hâve been infringed by the défendants. 
The other 5 claims embrace spécifie features of the invention described 
in the spécification, and it is net alleged by the complainant-appellant 
that the défendants hâve infringed any of thèse 5 claims. The claims 
in controversy are as follows: 

"(1) The combination of an elevator car, the motor-controlling mechanism, 
a movable well-door at the landing, a latch adapted to lock the door in 
the closed position, with mechanism on the car adapted to release the door 
irom the latch when the mechanism is operated to stop the car so that the 
door can be opened, and connections on the car between the last-named 
mechanism and said motor-controlling mechanism, substantially as described. 

"(2) The combination of an elevator-car, motor-controlling mechanism, 
a sliding door, a latch adapted to engage with the door when closed, a device 
secured to the wall of the elevator-well, mechanism on the car connected to 
the motor-controlling mechanism, said mechanism operating to release the 
door from the latch and in t'urn to be locked by the device secured to the 
wall of the elevator-well so as to prevent the car from moving when the door 
is opened, the said device being held clear of the mechanism on the car by the 
door when it Is closed, substantially as described." 

The court below held that claims 1 and 2 of the patent in suit could 
not be sustained in view of the prior use at the Bingham House in 
the city of Philadelphia, of an apparatus accomplishing the same re- 
suit as the combinations of claims 1 and 2. And in its opinion the 
court, speaking of the Bingham House apparatus, said: "The paten- 
tées knew of this device, and their own invention was an improvement 
thereon, which is amply protected by the more spécifie claims of the 
patent." ' Accordingly the court below entered a decree dismissing 
the bill of complaint. From that decree the complainant took this 
appeal. 

It is contended on behalf of the appellant that the Bingham House 
structure was not proved by that measure of évidence necessary to 
establish an anticipation. This view, however, we are not able to 
accept. Upon a careful examination bi the évidence we think it 
satisfactorily appears that the Bingham House construction (of the 
second form) was of the character claimed by the défendants and was 
installed and in use in the year 1895, prior to the invention of the 
patent in suit. The conclusion of the court below upon this branch 
of the case, we think, was clearly right under the proofs. But it is 
further contended on behalf of the appellant that the Bingham House 
structure "assuming it to hâve been what the defendant-appellees con- 
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tend, did not anticipate the combinations of the complainant's first 
and second daims," To this branch of the case, then, we address 
ourselves. It is certainly shown that the Bingham House elevator 
locking apparatus attained the object of the invention of the patent 
in suit by means of co-operating devices which securely locked the 
car on the opening of the door and securely locked the door on the 
movement of the njechanism to start the car. The following descrip- 
tion of the object to be attained given by the complainant's expert 
we think is as applicable to the Bingham House construction as to 
the device set forth in the patent in suit: 

"It Is the particular object of the device set forth In the patent In suit 
to so conneet the device on the car which controls the motor with the device 
at the landing which secured the door In Its closed position, as that the 
door win not be released untll the motor-controller bas beeh brought to that 
position which results In stopplng the car, and also so that the motor-con- 
troller will be locked untll the door bas been moved to Its closed position." 

From the testimony of the complainant's expert in his examina- 
tion in chief and in answer to a question propounded by complainant's 
counsel, we hère quote his gênerai description of the Bingham House 
apparatus and of the différences between it and the apparatus de- 
scribed in the patent in suit: 

"The Bingham House elevator as represented by the varlous exhiblts 
referred to In the question, contalns an elevator car and a sllding door for 
each landing of the elevator well wlth a latch secured to the landing for 
preventlng the door from belng thrown open. Thls latch Is a long, awkward 
lever, extendlng from the doorway to the slde wall of the elevator well, and 
,1s operated by a complication of mechanism, Including another lever aiid 
rollers and an IncUned cam, which are also secured to the wall of the well. 
One of the levers is in the path of movement of a roller on the car. This 
roller on the car Is connected wlth the motor-controlUng mechanism on the 
car so that when the controller is placed in a position to stop the car, the 
roller will be moved outward, so that It can engage the swlnglng lever 
secured to the wall of the well, which In turn acting througb another roller 
secured. to It and acting upon a cam on the long latch lever, moves the latter 
so as to permit the door to be opened. Thls device of the Bingham House 
elevator difCers from the device set forth In the patent in suit, and also from 
the défendants' device In the fact that there is no 'mechanism on the car 
operating directly to release the door from the latch.' There Is In the Bing- 
ham ■ HoUse structure a 'device on the car' which opérâtes a complicated 
System of levers and cams which are secured to the well wall, and which 
System of levers and cams It Is that In turn opérâtes 'to release the door 
from the latch.' In the Bingham House elevator there Is a device on the 
car which serves to lock the motor-controlllng mechanism, and which Is oper- 
ated by the well-door when the car is stopped opposite to that door. ïhero 
is no direct connection, however, between the door-releaslng mechanism and 
the controlling-locklng mechanism, nor any device secured to the wall of 
the well which locks the door-releaslng mechanism on the car." 

Accepting thèse statements of the complainant's expert, we still 
are of opinion under the undoubted proofs that the apparatus shown 
in the patent in suit differs from the Bingham House apparatus 
(of the second form) only in structural détails, and not in the ob- 
ject accomplishedpr in principle of opération. It is to be observed 
that the two daims hère in controversy are for combinations and 
are very gênerai in their terms. They do not embrace (as do the 
other claims) combinations covering spécifie structural détails, but 
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thèse two claims, according to the interprétation contended for by 
the complainant, purport in the broadest sort of terms to cover any 
combination of the named éléments without qualification. And it 
is by virtue of the broad scope of the claims in suit, and not because 
of any adoption by the défendants of the spécial structural features 
of the complainant's patented device, that infringement on the de- 
fendants' part is sought to be established. Undoubtedly, the Bing- 
ham House apparatus and that of the complainant differ in the 
spécifie form of the parts, but each exhibit in combination the élé- 
ments broadly described in the claims in suit. So that, if the Bing- 
ham House construction had not preceded the patent in suit, but had 
followed it, we think it plain that that construction would hâve in- 
fringed the first and second claim. But that which would infringe 
must be held to hâve anticipated. 

Not only was the Bingham House structure a part of the prior 
art as respects the invention described in the patent in suit, but the 
patent to Thomas W. Jenkins, No. 540,813, dated June 11, 1895, 
granted upon an application filed November 30, 1894, is also a part 
of the prior art. The invention therein disclosed is of the same gên- 
erai character as that of the patent in suit, its object is the same, and 
that object is accomplished by analogous means. The complain- 
ant's patent discloses, indeed, spécifie improvements on the prior art 
as shown by the Jenkins patent and the Bingham House structure, 
and to that extent the complainant should be protected. But its 
patent should not be allowed to dominate the industry. As to its 
spécifie improvements ample protection can be accorded the com- 
plainant under the last five claims of its patent. Moreover, the de- 
fendants are manufacturing their alleged infringing mechanism for 
automatically controlling the car at landings under letters patent 
No. 718,330, dated January 13, 1903, granted to them as assignors 
of William H. B. Teamer. This latter patent also discloses its own 
spécifie features of construction and it stands to the art in the same 
relative position as the complainant's patent. Both cover improve- 
ments of a known apparatus. The différences between the complain- 
ant's patent and the prior art, we think, are no greater than are the 
différences between the patents of the complainant and défendants. 
To thèse two patents we think is properly applicable under the proofs 
the rule laid down by the Suprême Court in McCormick v. Talcott, 
20 How. 402, 405, 15 L. Ed. 930: 

"But If the invention claimed be Itself but an improvement on a Itnown 
machine by a mère change of form or combination of parts, the patentée can- 
not treat another as an infringer who bas Improved the original machine 
by use of a différent form of combination performing the same functions. 
The inventor of the first improvement cannot involîe the doctrine of équiv- 
alents to suppress ail other improvements which are not mère colorable in- 
vasions of the first." 

For the foregoing reasons, the decree of the Circuit Court dis- 
missing the bill of complaint is affirmed. 
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SAWYBR SPINDLE CO. OF MAINE v. 0ARPENTB3R. 
(Circuit Court of Appeals, First Circuit February 23, 1906.) 

No. 619. 

1. Patents — Tbem — Expieation op Pbiob Fobeion 'Patent. 

Tlie amendment of Eev. St. § 4887, by Act Mareh 3, 1897, c. 391, 29 
Stat. 692 [U. S. Comp, St. 1901, p. 3382], did not affect patents pre- 
viously issued, etther as to their validity or length of term, and sueh a 
patent covering an invention prevlously patented In a foreign country 
remained as to lengtli of term governed by the original section, and not 
by section 4884 [U. S. Comp. St. 1901, p. 3381]. 

2. Same. 

The amendment of Rev. St. § 4887, as prevlously amended bv Act 
Mareh 3, 1897, c. 391, 29 Stat. 692 [U. S. Comp. St. 1901, p. 3382], by 
Act Mareh 3, 1903, c. 1019, 32 Stat 1225 [U. S. Comp. St Supp. 1905, 
p. 663], does not affect the term of patents for inventions prevlously 
patented In a foreign country, but only their valicfity, and did not operate 
to revive such a patent which had prevlously explred under the provisions 
of the section as it originally stood. 

3. Same— Spindle Spool fob Spinning Machines. 

The Sherman patent, No. 363,425, for a spindle support for spinning 
machines, expired in 1897, wlth the expiration of the Bristol patent, 
for substantially the same invention. 

Appeal from the Circuit Court of the United States for the District 
of Rhode Island. 

For opinion below, see 133 Fed. 238. 

William K. Richardson (J. L. Stackpole, on the brîef), for appel- 
lant. 

James M. Morton, Jr. (Jennings, Morton & Brayton, on the brief), 
for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWEL,L, Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. 363,425, issued to Sherman for an 
improved spindle spool. The answer set up the expiration of the 
patent before suit brought, by reason of the prior expiration of a 
British patent, No. 2,510, of 1883, alleged to hâve been issued to Sher- 
man for the same invention. 

The patent in suit was applied for July 3, 1882, and was issued 
May 24, 1887. The provisional spécification of the British patent 
was filed by Clark, Sherman's agent, May 19, 1883, which is taken 
as the date of the British patent. This expired May 19, 1897. 

The first four claims of the patent in suit are adniitted to be sub- 
stantially identical with the first four claims of the British patent^ 
and to hâve expired with them. Only one claim of the American 
patent is hère in suit, viz: 

"(5) A spindle, a supporting-tube closed at Its bottom and having a 
ehamber to contain oil, and a detached bolster placed in the chamber of 
the supporting-tube and moving with the spindle as Its foot seelis its true 
eenter of rotation, combined with means to connect the tube and bolster and: 
positively prevent the rotation of the bolster with the spindle, substantially 
as described." 
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The complainant contended that this daim difïered from any daim 
of the British patent — from claims 1 and 3 of the latter, for ex- 
ample, which read as follows: 

"(1) The comblnatlon with the bolster-case havlng a closed bottom of 
the bolster having a step for the spindle and fitted loosely In the bolster-case 
peripherally throughout Its whole length whereby an oil-cushlon Is formed be- 
tween the interior of the bolster-case and the exterior of the bolster through- 
out its entire length and the bolster is left free to vibrate as a whole 
against said oil-cushion laterally in ail directions substantially as described 
and for the purpose set forth." 

"(3) ïhe comblnation of a slee^e wheel spindle, a bolster-case having 
a closed bottom, a bolster fltted loosely within the bolster-case throughout 
its entire length -whereby It is niade capable of motion In a latéral direction 
as a whole, and means for positively restrainlng the bolster from turning 
substantially as and for the purpose d«scribed." 

The complainant argued that the daim in suit was, generic ; that 
it did not call for "a bolster fitted loosely within the bolster-case 
throughout its entire length," as set out in claim 3 of the British 
patent, nor for an oil cushion "between the interior of the bolster- 
case and the exterior of the bolster," as set out in claim 1 ; but that 
the claim was broadly for a lock in combination with a flexible 
bolster of any sort. If the claim in suit were limited to the combina- 
tion of this lock and an oil cushion, the complainant admitted that the 
claims above quoted of the British patent covered it, and that the 
American and British patents were for the same invention. On 
this point the disclaimer found on the second page of the American 
patent, lines 63 to 72, is conclusive: 

"In regard to the feature of positively locking the bolster to the bolster- 
case, to prevent the former from turning, this 1 do not claim, broadly, but 
only sald feature when combined with the bolster-case with a closed bot- 
tom, and a bolster having a loose peripheral fitting with an oll-cushion, the 
présence of the oil-fllm on the exterior rendering It more liable to turn, 
and hence the greater necesslty for a positive restralnt." 

This language proves that the positive lock which the complainant 
asserted to be the essential feature of the invention patented by Sher- 
man was, by Sherman's disclaimer, limited in the patent to a lock 
in combination with an oil-cushion. See, also, page 2, line 18, of the 
spécifications : 

"The essential features of my invention, therefore, are the peripheral 
loose fitting of the bolster In its case throughout the entire length of the 
bolster in connection with the elosed bottom of the case, which together 
foi-uis an oll-cushion between the bolster and its case throughout the 
entire length of the bolster, and in connection with this the means for 
positively restraining the bolster from turning." 

And to the same efïect are page 1, lines 73, 74, 87-91, page 2, lines 
15-17, 33-35. Claim 5 must be taken to be substantially identical 
with the claims above quoted of the British patent. 

At the time the patent in suit was issued section 4887 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3383] was in force in its 
original form. By virtue of that section, the patent was limited to ex- 
pire with the British patent May 19, 1897. The complainant con- 
tended that since the passage of Act March 3, 1903, c. 1019, 32 Stat. 
1225 [U. S. Comp. St. Supp. 1905, p. 663], every patent whenever 
143 F.— 62 
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grantèd is limited only by the term' expressed in îts grant, and is 
governed by Rev, St. § 4884 [U. S. Comp. St. 1901, p. 3381]. Under 
this contention, the patent expired May 24, 1904. In order to under- 
stand the législation under considération it is hère printed in fuU. 
Revised Statutes:' 

"Sec. 4S87. No person shall be debarred from receivlng a patMit for 
his invention or discovery, nor shall any patent be declared invalld, by 
reason of Its havlng been flrst patentedpr caused to be patented In a forelgn 
country, unless the same bas been introduced Into public use in the United 
States for more than two years prior to the application. But every patent 
granted for an invention which bas been previously patented in a foreign 
country shall be so limited as to expire at the same tlme with tbe foreign 
patent, or, If there be more than one, at the same tlmç with the one 
having the shortest term, and in no .case shall it be in force more than 
seventeen years." 

Act March 3, 1897, c. 391, 29 Stat 692 [U. S. Comp. St. 1901, p. 
3382] : 

"Sec. 3. That section forty-eight hundred and eighty-seven of the Re- 
vised Statutes be, and the same hereby Is, amended by Inserting on Une 
one, after the words 'no person,' the words 'otherwise entitled thereto,' and 
on Une tbree, after the words 'cause to be patented,' the words 'by the 
inventer or his légal représentatives or assigns,' and by eraslng therein ail 
that portion of the section which follows the words 'In a foreign country,' 
on lines three and four, and substitutlng in Heu thereof the following: 
'unlèss the application for said foreign patent was flled more than seven 
irionths prior to the flling of the application in thls country, in which case 
no patent shall be granted in this country' so that the section so amended 
will read as follows: 

" 'Sec. 4887. No i>erson otherwise entitled thereto shall be debarred from 
receiving a patent for his invention or discovery, nor shall any patent be de- 
clared invalld, by reason of its havlng been flrst patented or caused to be 
patented by the InVentor or his légal représentatives or assigns in a foreign 
country, unless the application for sàld foreign patent waS flled more than 
sevén months prior to the flling of the application In thls country, In which 
case no patent shall be granted in this country.' " 

"Sec. 8. Tbat thls act shall take effeet January flrst, eighteen hundred 
and ninety-eight, and sections one, two, three, and four, amending sections 
forty-eight hundred and eighty-six, forty-nine hundred and twenty, forty- 
eight hundred and eighty-seven, and forty-eight hundred and ninety-four of 
the Revised Statutes, shall not apply to any patent granted prior to said 
date, nor to any application flled prior to said date, nor to àny patent grant- 
ed on such an application." 

Act March 3,' 1903, c. 1019, § 1, 32 Stat. 1225 [U. S. Comp. St. 
Supp. p. 663}: 

"That section forty-eight hundred and eighty-seven of the Revised Statutes 
is amended by cllânging thé word 'seven' to 'twelve,' and by inserting 
after the word 'months' the words 'in càêes within the provisions of section 
forty-eight hundred and eighty-six of the Revised Statutes, and four months, 
in cases of dessigns,' and by adding the following words: 'An application 
for patent for an invention or discovery or for a design flled In this country 
by any person who has previously regularly flled an application for a 
patent for the same invention, discovjery, or design in a foreign country 
which, by trea^, convention, or law,;aàords similar privilèges to citizens 
of the United Stat(;s shall bave the same force and effiect as the same ap- 
plication wouià hâve if flled in this country on the date on which the 
application for t)atent for the same invention, discovery, or design was flrst 
flled i^ such foreign country, provided the application in thls country is 
flled within twelve months in cases within the provisions of section forty- 
eight hundred and eighty-six of the Revised Statutes, and within four 
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months în cases of deBigns, from the earliest date on which any such foreign 
application was flled. But no patent shall be granted on an application for 
patent for an Invention or discovery or a design which had been patented 
or deserlbed in a printed publication in this or any foreign country more 
than two years before the date of the actual flling of the application In this 
country, or which had been in public use, or on sale in this country for 
more than two years prior to such flling'; so that the section so amended 
shall read: 

" 'Sec. 4887. No person otherwise entitled thereto shall be debarred from 
receivlng a patent for his invention or discovery, nor shall any patent be 
declared invalid by reason of its having been first patented or caused to be pat- 
ented by the inventor or his légal représentatives or assigns in a foreign coun- 
try, unless the application for said foreign patent was filed more than twelve 
months, in cases within the provisions of section forty-eight hundred and 
eighty-six of the Revised Statutes, and four months in cases of designs, 
prior to the flling of the application in this country, in which case no patent 
shall be granted in this country. 

" 'An application for patent for an invention or discovery or for a design 
flled in this country by any person who bas previously regularly flled an 
application for a patent for the same invention, discovery, or design in a 
foreign country which, by treaty, convention, or law, afCords similar privi- 
lèges to citizens of the United States shall hâve the same force and effeet 
as the same application would hâve if flled in this country on the date 
on which the application for patent for the same invention, discovery, or 
design was flrst flled In such foreign country, provided the application 
in this country is flled within twelve months in cases within the provisions 
of section forty-eight hundred and eighty-six of the Bevised Statutes, and 
within four months in cases of designs, from the earliest date on which 
any such foreign application was flled. But no patent shall be granted on 
any application for patent for an invention or discovery or a design which 
had been patented or deserlbed in a printed publication In this or any foreign 
country more than two years before the date of the actual flling of the 
application in this country, or which had been in public use or on sale in 
this country for more than two years prior to such flling.' " 

Let us consider how the law stood regarding patents like that hère 
in suit at every stage of the législation, bearing in mind the nec- 
essary distinction between the validity of a patent and its term. Act 
July 4, 1836, c. 357, § 8, 5 Stat. 121, provided that prior foreign 
patenting within six months of the application hère should not in- 
validate the domestic patent, which was left in force as expressed 
on its face. Act March 3, 1839, c. 89, § 6, 5 Stat. 354, did not affect 
patents validated by the act of 1836, but, in addition thereto, validated 
American patents for inventions which had been patented abroad 
more than six months before the application hère. It first gave to 
foreign patenting an effeet upon the term of an American patent 
for the same invention by reckoning the statutory term of the Ameri- 
can patent from the foreign rather than from the American issue. 
The gênerai codification of the patent laws in Act July 8, 1870, c. 230, 
16 Stat. 201, materially changea the effeet given to foreign patenting, 
and in this respect did not merely codify existing législation. Bâte 
Refrigerating Co. v. Sulzberger, 157 U. S. 1, 41, 15 Sup. Ct. 508, 
39 L. Ed. 601. The American patent was made to expire with the 
foreign patent of shortest term, and not at the usual statutory period 
reckoned from the date of the foreign application. The provisions 
of section 25 of the act of 1870 were substantially like those of Rev. 
St. § 4887 [U. S. Comp. St. 1901, p. 3382]. The latter was expressed 
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iii two sentences. In substantîal accordance with the Acts of 1836 
and 1839, as amended by the act of 1870, the first sentence declared 
that no patent should be deemed invalid because of prior foreign 
patenting. This sentence dealt with validity as affected by foreign 
patenting, and with that subject only, The second sentence dealt 
with the term of an American patent as affected by prior foreign 
patenting, and not at ail with its validity, carrying out the radical 
altération of the term which was introduced by the act of 1870. 

When granted, the patent in suit fell within the purview of both 
sentences of section 4887. The first saved it from invalidation by the 
prior British patenting. The second limited its term by that of the 
British patent; i. e., May 19, 1897. Had the législation remained 
unchanged to the présent day the défense to this bill would un- 
doubtedly be complète. 

The act of March 3, 1897, was passed before the expiration of 
the patent in suit. Section 3 amended both sentences of Rev. St. 
§ 4887. The only important amendment to the first sentence invali- 
dated American patents where the foreign application was filed more 
than seven months before the American application. The second sen- 
tence of section 4887 was stricken out altogether. As thus amended, 
section 4887 dealt solely with the invalidation of patents by reason 
of foreign patenting, and in no way affected their term. As no légis- 
lation remained to give to prior foreign patenting any effect upon 
the term of an American patent for the same invention, that term 
stood as fixed by the grant issued under Rev. St. § 4884. 

In order to save earlier patents from the opération of the act of 
1897 as to their .term or validity, section 8 expressly provided that 
the amendment of Rev. St. § 4887, should not apply to patents 
granted before January 1, 1898. Thèse were left to be governed 
by section 4887 in its original form. Therefore the patent in suit 
was left by the act of 1897 unaflfected either as to its validity or as 
to its term, governed as to the latter by the second clause of section 
4887, and nof by section 4884. By this saving of rights, some patents 
were left valid which would hâve been invalidated had the act of 
1897 been fnade rétroactive; e. g., cases in which the foreign patent 
had been applied for more than seven months before the domestic 
application. Othér patents were left invalid which would hâve been 
validated had the act of 1897 been made rétroactive; e. g., cases in 
which the American patent had expired by reason of the expiration 
of the British patent. The gênerai saving of rights to individuals 
and to the public made by section 8 applied alike to both cases. The 
patent in suit, therefore, expired May 19, 1897, as it would hâve done 
had the act of 1897 never been passed. 

The act of 1903 amended section 4887 as amended. It did not 
purport to affect the term of patents in any respect, but only the 
requisites of their validity. Before its passage, as has just been 
said, the patent in suit was controlled as to its term by section 4887 
in its original form. The act of 1903 manifested no intention to 
change this control, or in effect to revive a patent which had expired 
six years before its passage. Complainant has referred to statutes 
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which repealed earlier législation imposing penaltîes or working for- 
feitures. Thèse repealing statutes hâve often been given a rétroactive 
eiïect. But the second sentence of Rev. St. § 4887, imposed no penalty, 
and worked no forfeiture. Moreover, the case does not stand as 
l'f the second sentence of Rev. St. § 4887, had been repealed without 
qualification. Législation will not easily be construed to destroy by 
mère implication rights expressly saved to the public or to individuals 
in earlier législation from its rétroactive opération. As the act of 
1897 expressly left the patent in suit to expire in 1897, and as the 
act of 1903 manifested no contrary intention, it follows that the Sher- 
man patent expired before this suit was brought. 

We find no sufficient reason to vary the order of the court below 
respecting costs. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
his costs of appeal. 



STREIT V. KAIPER et al. 

(Circuit Court of Appeals, Sixth Circuit. March 16, 1906.) 

No. 1,472. 

1. Patents — Invention. 

An increase in the size of an existing device to more completely ful- 
flll its purpose does not constitute patentable invention. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, 
§ 19.] 
2. Same — FooT Rest foe Chairs. 

The Streit patent, No. 668,268, for a foot rest for chairs, which slides 
on ways under the chair seat and when not in use turns down on 
hinges against the front of the chair frame and becomes in appearance a 
part of the chair front, is void, for lack of patentable invention in vIew of 
the prior art. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

W. F. Murray, for appellant 
A. M. Allen, for appellees. 

Before LURTON, SEVERENS. and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. The bill in this case was filed by the 
appellant for the purpose of obtaining a decree restraining the appel- 
lees from infringing the rights secured to him by letters patent No. 
668,268, issued February 19, 1901, upon an application filed October 
2, 1899, for improvements in foot rests m chairs, and for damages 
and profits. The answer denied that there was invention in the de- 
vice which was the subject of the patent, and also denied infringement. 
Upon the pleadings and proofs, the court at the hearing held the 
patent void for lack of invention, being of opinion that the device 
for which the patent was issued had been anticipated by previous 
public uses by other parties. 



982 



143 FEDERAL REPORTER, 



The subject of the patent was a foot rest for chairs. Tt will be 
most readily understood by exhibiting figure 1 of the drawings with 
a short explanation. 




Ti 



'^ 



The side rails, dl and d3, of the frame of the rest slide through 
the slot, a7, and in ways between cleats fastened lengthwise of the 
inside of each of the side frames, al, of the chair. Cross-bars, of 
which d4 is one, hold the side rails of the foot rest in place, and stiffen 
it. On the front of the frame is hinged a foot rest upholstered on 
one side to conform to the upholstering of the chair. As seen in 
the figure, the foot rest and its frame are drawn out and ready for 
use. When not in use the frame is pushed back under the seat, the 
foot rest is turned back on its hinges until its fiât back is parallel with 
the front pièce ôf the chair frame, and is then pressed close upon the 
latter. When this is donc, the foot rest is not apparent, and the 
whole impression is of a chair simply. 

Prior to the application for this patent many other patents had 
been taken out of the patent office for foot rests and improvements 
thereof. There were foot rests hinged to the front of a frame ex- 
tending forward from the chair seat. Some foot rests were uphol- 
stered like the chair and some of them were so constructed as to 
turn up and lie flat against the front of the chair frame. Some foot 
rest frames were provided with ways under the seat of the chair 
for sliding back out of sight, and some of the frames and ways were 
of wood and some of métal. The ways themselves were sometimes 
buiit upOn the inner side of the chair frame, or consisted of long 
slots in the body of the chair frames. It is not necessary to go 
further in this enumeration of old features. 

The proceedings in the Patent Office are shown by the évidence, 
and it therefrom appears that the application was repeatedly rejected 
upon références to former specified patents. The difficulty which 
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the office apparently found was this: While the spécification seemed 
to show a foot rest extending at its ends beyond the front ends of 
the sides of the frame, and beyond the ends of the slot, or way, in 
the front pièce of the chair frame, so as to completely hide them 
from view, yet the claims did not require a foot rest sufficiently long 
to subserve that purpose; and it was held by the examiner that the 
invention as described by the claims was anticipated by the références 
given. On the fourth rejection which referred to a patent to Petry, 
the soliciter for the applicant distinguished his invention from Petry's 
by pointing ont that when Petry's foot rest "is pushed in, ail thèse 
éléments can be seen, the ends of the slot, the ends of the bars, and 
the foot rest hanging between them," adding, "Does it then look like 
a chair without a foot rest?" ' On the fifth rejection the commissioner 
of patents sent to the applicant the following communication: 

"Tlie claims iu this case liave been reconsidered and no reason is seen 
for clianging the position heretofore talîen by the office. The claims are 
again re.jeeted ou the références and for the reasons of record. Applicant 
argues that In the device shovvn by Petry, when the parts are folded the 
ends of the bars, 8, and the ends of the slat may be seen, and the nature 
of the part 22 [foot rest] is apparent to any one. While this seems to be 
correct, it is no argument, because applicant bas not, except by functional 
statement, If at ail, pointed out the construction and relation of parts 
whereby he gets the advanta'ges claimed for his device. If thèse différences 
are brought out by language properly setting forth the construction and 
relation of parts, such claims will be further eonsidered." 

Acting on this last suggestion the applicant amended ail his claims 
so as to make the combinations to include a foot rest of a length 
equal to, or greater than, the slot or way in the front of the chair. 
This seems to hâve satisfied the examiner, and the patent was al- 
lowed. The resuit is that the patent is limited to combinations 
which include a foot rest equal in length to, or longer than, the slot 
in the front of the chair frame, a device intended, as the patentée says, 
to improve the appearance of the chair and make it look like an or- 
dinary chair. Thomas v. Rocker Spring Co., 77 Fed. 420, 26 C. C. A. 
211. This conclusion does not dépend necessarily upon any estoppel 
arising upon the concession of the applicant in order to obtain his 
patent. It results from the very terms of the claims, each of which 
con tains as an élément in the combination a rest thus specifically de- 
scribed. But the conclusion of the examiner in the patent office that 
the earlier patents took away ail ground for claiming novelty in foot 
rests not of a length sufficient to cover the opening in the chair frame 
and the ends of the side rails of the foot rest frame was perfectly cor- 
rect. 

If, as thèse proceedings seem to show, and as the state of the art 
seems to show, the only novelty in this invention was the extending of 
the length of the foot rest so as to cover completely (what had 
theretofore been done only in part) the frame of the foot rest and 
the slot in the front of the chair, we should be of opinion that there 
\was no invention apparent and that the issue of the patent was un- 
authorized. If it would be désirable to entirely conceal the frame and 
slot, in order to make the chair more neat and artistic, the commonest 
mechanic, having the former structures before him, would see that 
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a very feasible way would be to lengthen the foot rest. It was a mère 
question of extent or degree, of an increase of the size of an existing 
dévice to more completely fulfill its purpose. The case falls withm 
the rule of which there are numerous illustrations in the reports of 
the Suprême Court and of this court. Some of thèse are Smith v. 
Nichols, 21 Wall. 113, 22 L. Ed. 566; Burt v. Evory, 133 U. S. 349, 
10 Sup. et. 394, 33 L. Ed. 647; Grant v. Walter, 148 U. S. 547, 13 
Sup. Ct. 699, 37 L. Ed. 552 ; Market Street Railway Co. v. Rowley, 
155 U. S. 621, 15 Sup. Ct. 234, 39 L. Ed. 284; Fox v. Perkins, 53 
Fed. 205, 3 C. C. A. 32; Galvin v. City of Grand Rapids, 115 Fed. 
511, 53 C. C. A. 165 ; Eames v. Worcester Polytechnic Institute, 
123 Fed. 67, 60 C. C. A. 37. 

A patent to Brennan, No. 128,459, dated July 2, 1872, shows a foot 
rest pivoted to the front of its frame which turned up and rested 
against the front of the chair when the foot rest was pushed back. 
A patent to Lambert, No. 155,534, dated September 39, 1874, shows a 
foot rest, to the front of which is secured a strip wider than the 
thickness of the frame, obviously intended to overspread the slot in 
the front of the chair when the foot rest was pushed back. And 
Petry's foot rest above referred to, when pushed back covered the 
slot within the sides of the frame, but did not cover the ends of 
the sides of the frame. A still earlier patent to Bauder in 1843 shows 
in the drawing a foot rest running out of the front of the chair, on 
the front of which is secured a strip which when the rest is pushed 
back covers the opening in the chair, though this feature is not men- 
tioned in the spécifications or claims. 

But, akhough there was nothing in the earlier patents which pre- 
cisely met Streit's patent in the respect of afïording a cover for the 
frame of the foot rest and the opening in the front of the chair, it 
is shown that his device had been known and in public use more than 
two years before his application was filed. Frank B. Wersel, Jr., of 
Cincinnati, as early as July, 1897, made and sold at that place one 
or more chairs which had a foot rest sliding upon ways under the 
chair when closed. The foot rest frame extended quite to the sides 
of the chair frame, and covered the vacant space under the front end 
of the chair frame, so that when the seat was pushed in, the frame of 
the foot rest became in appearance a part of the front of the chair. 
Wersel testified in the case and produced one of the chairs, his sale 
book kept at that time, showing the sale of such a chair, and a cata- 
logue used and circulated in his business, containing a picture of the 
chair. The foot rest was hinged to the front of its frame, but when 
not in use, it was turned down inside the frame, and passed under 
the chair with the frame; the upper edge of the latter meeting the 
upholstering of the seat of the chair above it. The only différence be- 
tween that and Streit's was that in the Wersel chair the front of the 
frame filled the blank space in front of the chair, while in Streit's 
the seat itself performed that service. This chair and another like it 
made and sold by another manufacturer about the same time, called 
the "Eurêka" chair, of which an original sample was produced, are 
fully authenticated by the testimony, and formed the basis of the 
opinion of the court below, in which it was held that they embodied 
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the essence of the Streit invention. We agrée with the court below 
in thinking that it did not require invention to turn the foot rest up 
for a front instead of using its frame for that purpose. 
The judgment must be affirmed. 



LOCKE INSULATOR MFG. CO. T. LEY et al. 

(Circuit Court of Appeals, First Circuit May 10, 1906.) 

No. 639. 

Patexts— Invention— INSULATOK Pin. 

The Loclie patent, No. 493,434, for an insulator pin, Is for a mechanic- 
al structure only, and as such is void far lacli of invention. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 143 Fed. 911. 

Howard P. Denison, for appellant. 
George A. Rockwell, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and LOWELL, 
District Judge. 

PER CURIAM. We agrée with the conclusions of the Circuit 
Court in this case, and with the reasons given therefor in the opinion 
of the leamed judge of that court. 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 
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MUNROE V. RITBR & CONLBY. 

(Circuit Court, W. D. Pennsylvania. August 12, 1895.) 

No. 13. 

Patents — Infeinqement^Manhole foe Boilers. 

The Munroe patent, No. 339,998, for a manhole for boilers, having an 
Intégral flange and an intemally applied cover with a clrcumferential 
groove therein for the réception of the flange, was not anticlpated and 
discloses patentable invention. AlSo held infrlnged. 

In Equity. On final hearing. 

John H. Roney, for complainant 
Wm. L. Pierce, for défendant. 

BUFFINGTON, District Judge. This bill in equity is brought by 
Robert Munroe against Riter & Conley for alleged infringement of 
the single daim of letters patent No. 339,998, granted said Munroe 
April 13, 1886, for a manhole cover. Manholes are openings in boilers 
to permit entrance for cleaning or repairs. In the ordinary prior 
construction, a hole of the desired size was eut in the boiler head, 
and to stiffen or strengthen the structure around this opening, a heavy 
iron ring was internally fastened by countersunk rivets. Against 
this ring a plate or cover with flat face was placed, and adapted to be 
drawn to it by screw bolts supported in arches which straddled the 
exterior side of the opening. A gasket of lead was put between the 
ring and cover to form a steam tigbt joint when pressure was applied. 
This System was confessedly faulty. The placing of the reinforcing 
ring was expensive. When done, it presented a broad, rough, and 
uneven surface for making a joint, and this required great straining 
of arches and bolts to perfectly unité the two surfaces. Hence the 
arches or bolts were often broken, boiler heads strained, and the 
manhole opening became untrue. Pounding, which then had to be 
done to prevent leakages, loosened the rivets. 

Complainant, by an ingénions combination, and placing in new rela- 
tion of éléments in themselves old, produced a manhole which over- 
came thèse difficulties. The simplicity, efficiency, and saving capacity 
of it hâve commended it to boiler constructors, and it has gone into 
gênerai use in the building of new boilers. His device is embodied 
in the patent noted above. He eut in the boiler head an opening 
smaller than the manhole desired, and increased it to the required 
dimension by flanging vtp the edge. This edge, trimmed to a smooth, 
uniform surface, was well adapted to making a perfect joint, and the 
flanging so stiffened the boiler head as to wholly dispense with the 
old reinforcing ring. In the manhole cover near the outer edge was 
a circumferential groove, less in depth than the height of the flange, 
in which a lead gasket or other suitable packing was seated. On the 
outer face of the cover were handles and lugs engaging with securing 
bolts by means of which cover and flange were drawn together and a 
tight joint ensured. The claim is for: 
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"A métal plate or head (or boilers, etc., having a manhole thereln, said 
liole or opening being snrrounded by a flange intégral wlth the head, as de- 
scribed, in combination with a eover having a circnmferential groove thereiu 
for the réception of the flange. substantially as set forth." 

While the claim is not expressly limited to an interiorly placée! 
cover, we are clearly of opinion it is impliedly so limited and must 
be so read. The spécification calls for lugs and handles on the outer 
face of the cover and necessarily refer to a cover attached from within. 
Such cover alone is shown in the drawings and the device, if capable 
of exterior use at ail, would virtually hâve to be reconstructed to fit it 
for such use and would then lose one of its most efficient factors, viz., 
the pressure of the steam tending to close instead of open the joint. 
To a person versed in boiler construction, and in the light of the 
knowledge of such persons in the art, the patent must be read, the cover 
suggested could mean no other kind. 

This devise served to efïectually stifïen the boiler head by the simple 
opération of flanging, while the narrow and even edge of the flange as 
compared with the broad and uneven surface of the old reinforcing 
ring permitted it to imbed itself deeply and regularly in the groove- 
confined lead gasket, and insured in the groove in which it was thus 
seated a more perfect and lasting joint by the use of much less pressure 
and conséquent strain than under the old System. The substantial 
advantages of this device are testified to by several witnesses for 
complainant and denied by none of respondents. Without discussing 
thèse in détail, we may say that the device is one of decided merit, 
it is less expensive to construct, more efficient in service, more durable 
in character than the prior construction, and is made with much less 
pressure and conséquent strain on the parts. It is strongly contended, 
however, that in view of prior constructions the device is void of 
novelty and patentability. 

A close inspection of the most pertinent of thèse réfutes the charge 
of lack of novelty. While it may be conceded that each élément of 
Munroe's device is found singly in some of them, yet in none is hîs 
combination found in its entirety or in the functional capacity peculiar 
to it. The British patent of Watkins, No. 5,089 of 1883, goes no 
further than the gênerai idea of flanging a manhole opening; there is 
no suggestion of the kind of cover to be used, or whether the cover 
is used externally or internally. Indeed, it contains in substance no 
more than that which Munroe's spécification concèdes was then old 
in the art, viz., flanging in making boiler flue openings, obviously 
an analogous use. In the British patent of Sinclair, No. 2,004 of 1877, 
we find a door frame formed by an angle-section cast iron frame ex- 
ternally riveted around an opening in a supplemental boiler used for 
boiling rags with steam generated in another boiler. A cast iron door 
with a groove and containing a gasket, engages therein with the 
projecting edge of the frame and form a maie and female joint. 
Thèse parts are kept in engagement by means of exterior bridles, 
screws and bars. This particular device was intended for low pres- 
sures in thèse supplemental boilers and when the highest pressure 
was used the patentée provided a strengthening interior frame attached 
by rivets passed through it, the shell and the outside frame. The 
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devîce radîcally differs from Munroe's in this : Sinclair's purpose îs to 
overcome the steam pressure by external restraint, while Munroe util- 
izes the steam pressure itself to tighten the joint by internai pressuic. 
In addition to this, it lacks the simple and effective method of strength- 
ening by flanging. It will thus be seen that while the device shows, in 
certain species of supplemental boilers, a joint formed by a projecting 
edge from an external riveted frame, a groove in the cover and an 
inlaid gasket, yet, if applicable at ail to generating boilers with high 
pressure, it lacks two éléments essential to the functional success of 
Munroe's device, viz., a flanged opening and a grooved cover internally 
applied. The Jutte manhole, while -a step in the direction of the Mun- 
roe device, stopped far short of it. In it, a broad reinforcing band of 
the ordinary size was riveted internally and presented the rough, broad, 
uneven surface of that construction. The cover, which was applied 
internally, had two circumferential flanges between which a lead gasket 
was placed. The inner flange was stationary; the outer a movablc 
ring._ 

Without discussing the voluminous testimony on the subject, ail of 
which we hâve examined with care, we may say the weight of it is that 
this ring was not of such size as to slip over the strengthening gasket, 
but impinged upon it and receded as the two came in contact or as the 
lead was pressed out between them. While, therefore, in connection 
with the inner flange, the ring formed a temporary groove to keep 
the lead from spreading, yet this was its sole function. It did not 
and could not form a seating or stay for the reinforcing gasket, nor 
was it adapted to conjoint use with a narrow, flanged, manhole edge, 
for the proofs ; and there is no évidence to the contrary, show the nar- 
row fîange would eut through the gasket in a short time. While it 
showed an internai application, it lacked the éléments of a flanged open- 
ing and a maie and female joint, which are essential to the success of 
the Munroe device. If the différences between the two was such as to 
be met by mère mechanical skill, it is a significant fact that in spite of 
ail the confessed imperfections of the older manhole, mechanical skill 
failed for upwards of 30 years to make the change. 

The door and joint of the kettles in use by the dyeing company, at 
Boston, hâve also been considered. In a gênerai way they are in a 
type similar to the Sinclair device. What we hâve said, therefore, in 
considering that device, will apply to them. We refrain, therefore, 
from a detailed comparison of them with the Munroe structure. After 
a full considération of thèse and the several other devices di.sclosed 
in the proofs, and of the advance made in boiler construction by Mun- 
roe's device, we are clearly of opinion it involves both novelty and 
patentability, and his patent is valid. If the construction placed by 
us on the claim is correct, infringement has been shown. That the 
manhole for boiler heads manufactured and sold by respondents 
infringes is too clear for discussion. It is surrounded by a flange 
intégral with the head, and the internally applied cover has a circum- 
ferential groove therein for the réception of the flange. In fact, it 
is identical in construction with complainant's save in one immaterial 
détail, viz., the groove is curved in cross-section in respondent's ; in 
complainant's it is square. 
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So, also, respondent's saddle construction must be held toinfringe. 
It seems that, owing to the tensile strain on the shell of a boiler being 
différent from that upon the head, it is necessary to use a heavier plate 
when a manhole is located in the shell. In respondent's construction, 
to avoid using an entire heavier plate, an oval section is eut from the 
center of the ordinary plate, and an oval plate of the required heavier 
weight, having a manhole with internally flanged edge and called a 
saddle, is riveted to close the opening thus made. This srnaller plate 
is in reality one of the boiler plates. If no manhole were in it, it would 
be intégral with and a part of the boiler itseif. The placing of a man- 
hole in it does not make it less so. The cover is similar to that used by 
respondent in its boiler head construction. We are therefore of opinion 
it embodies ail the éléments of the claim of the patent in suit and in- 
fringes thereon. 

Let a decree be drawn accordingly. 



MUNROE V. ERIE CITY IRON WORKS. 
(Circuit Court, W. D. Pennsylvani.a. March 5, 1906.) 

1. Patents — Infeisgement — Manhole foh Boilers. 

The Munroe patent, No. 339.998, for a manbole for boilers, held not an- 
tieipated, valid, and infringed. 

2. Same. 

The Munroe patent, No. 446,151, for a manhole cover, held not in- 
fringed. 

In Equity. On final hearing. 

John H. Roney, for complainant. 
Hugh C. Lord, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity charging 
infringement of two patents, brought by Robert Munroe against the 
Erie City Iron Works. The first patent is No. 339,998, granted April 
13, 1886, to said Robert Munroe for a manhole cover. The défenses 
are invalidity and noninfringement. Despite the large record the case 
falls within a comparatively narrow compass. The validity of this 
patent was sustained by this court in the case of Munroe v. Riter 
(No. 13, May Term, 1893) 143 Fed. 986. We find nothing in the 
additional proofs in this case to change our holding in the former 
case. Much insistence is placed on the French patent to Frogier of 
November 2, 1830, for a steam cooking vessel, but we cannot regard 
it as sufficient to invalidate this présent patent, which, within its 
bounds, we regard as a material addition to the boiler art. As noted 
in our opinion, the éléments of a flanged boiler opening, a maie and 
female joint to efïect closure, and the use of a manhole cover from 
within a boiler, so as to gain the advantage of steam pressure to 
make a doser joint, were ail old, but Munroe was the first to unité 
tliese éléments in a novel combination which is described in his claim, 
viz. : 

"A métal plate or head for. boilers, etc., having a manhole thereln; said 
hole or opening being surrounded by a flange intégral with the head, as des- 
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eribed, In combînation with a cover having a circumferential groove thereln 
for the réception of the flange, substantlally as set forth." 

Now obviously, if Frogier were using his cooking vessel today, 
it would not infringe this claim of Mtinroe's patent. He had no man- 
hole in his vessel and had no occasion to use a flange intégral with 
the material from which the head was constructed, in order not to 
\A'eaken the structure by making so large an opening. There is sub- 
stantial controversy as to just what his structure did consist of, 
whether of one lid or of two and whether the top of his vessel was 
removable simply by lifting. We do not regard the disclosure of his 
patent as sufïïciently clear to show with certainty just what his de- 
vice was. The métal which formed one side of his joint would seem 
not to be intégral with that section to which it was attached. It 
could not, therefore, be held an infringement of Munroe's claim. 
The problem of making a cover for a steam cooker working under 
low pressure is also widely removed from putting a manhole suffi- 
ciently large for access to its interior in a regular boiler adapted to 
work under high pressure in such a way that the boiler shell was not 
weakened by the opening, while at the same time, a close tight joint was 
provided. The same thing may be said of the patent for a soda water 
tank to Puffer, No. 326,195. Conceding it has éléments akin to those 
Munroe used, the novelty of the latter's device did not lie in the novelty 
of his éléments, but in taking éléments that were old and well-known, 
and combining them in a way, and for a use that was novel. Mani- 
festly, Pufïer's soda water tank does not infringe Munroe's claim, 
and therefore does not anticipate. Of McNeil's publication, it is suf- 
ficient to say it discloses neither a flanged opening or a grooved joint. 
Adhering then to our former ruling that Munroe's patent was valid, 
it is clear the respondent's construction embodied in Exhibit X in- 
fringes. It has in a boiler head a manhole which is formed by an 
inward flange intégral with the head, and, in combination therewith, 
it has a cover with a circumferential groove for the réception of the 
flange. 

The other patent of which infringement is charged is No. 446,151, 
of February 10, 1891, for a manhole cover. This patent purports to be 
an improvement on the device covered by the preceding patent. Such 
improvement is whoUy in the cover. This consists in lengthening 
the inner ring of the joint groove so as to "afïord a continuons latéral 
bearing for tihe flange, 3, of the head on its inner side; such function 
being wholly independent of and additional to that of forming the 
wall of a recess for the réception of packing, as in my patent, No. 
339,998, before teferred to." On this device two claims were allowed 
as follows : 

"(1) A manhole cover having a circumferential groove adapted to recelve 
a flange surroundlng a manhole opening, ftnd provided with a flange at the 
inner side of sald groove of contour simllar thereto and of sufflclent depth 
to fit against the manhole opening flange from its face to or near its turn, 
substantlally as set forth. 

"(2) The combination of a métal sheet having a flange turned upon it 
around a manhole opening, and a cover provided with a circumferential 
groove receiving the flange of the sheet, and a flange at the inner side of 
isaid groove fitting against the flange of the sheet to or near the turn thereof, 
substantlally as set forth." 
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Novv none of the alleged infringing devices has a circumferential 
groove with a flange on its inner side, and, therefore, of a contour to 
fit against the manhole opening flange from its face to near its turn. 
A flange of that character on the cover being an élément of each 
claim manifestly there is no infringement. The contention that such 
a shoulder is made by imbedding the manhole flange in the gasket is 
to urge what the patent neither disclosed, suggested, or claimed. 

Finding no infringement the bill must be dismissed as to this patent. 
Under the facts and findings of this case we do substantial justice in 
dividing the costs. 

Let a decree be prepared. 



NEW YORK & ORIENTAL S. S. CO. v. NEW YORK, N. H. & H. R. CO. 
(District Court, S. D. New York. January 4, 1906.) 

1. Collision — Tug and Tow and Stationaet Vessel — Défense of Inévitable 

Accident. 

Where a collisioii occurred between a car float on the sIde of a tug 
and a steamship, which was being doeked and was at the time station- 
ary, the défense of inévitable accident is not made out by the tug by 
évidence that she and her tow were forced against the steamship by a 
large body of floating Ice, which was not seen until within 50 feet, and 
when too late to avoid It, where it appears that there was no lookout 
on the tug, and the pilot's view was obstructed by the cars on the float, 
that the attention of the lookout stationed on the float was directed en- 
tirely to the piers, and that a lookout properly stationed and attentive 
to his duties would hâve seen the ice in time to hâve avoided it. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, |§ 
95, 101, 141.] 

2. SamE — INSUFFICIENT LoOKOUT. 

Where the attention of a lookout on a vessel la necessarily absorbed 
in a spécial direction, It is the duty of the vessel to détail another man 
for the gênerai duty. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dlg. Collision, §S 
141-144.] 

In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, for libellant. 

William Greenough and Joseph H. Choate, Jr., for respondent. 

ADAMS, District Judge. This action was brought by the New 
York & Oriental Steamship Company, the owner of the steamer Shi- 
mosa, to recover from the New York, New Haven & Hartford Rail- 
road Company, the damages sustained through an injury to the said 
steamer caused by a collision with Car Float No. 26, in tow on the 
port side of Transfer No. 5, both owned and operated by the respond- 
ent, on the 6th day of January, 1904, about 3 o'clock p. m. The 
Shimosa was engaged in the Oriental trade, and having taken on 
board a part of her cargo at pier 33, East River, was towed by three 
tugs to pier 36, East River, to complète her loading. While the 
steamer was engaged in docking upon the north side of said pier, 
under the control of the tugs, having no steam in her boilers, the colli- 
sion took place, the port side of the float being brought in violent 
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contact with the stern and rudder of the steamer. No fault is 
cbarged against the latter, and the sole question to be determined is 
whether the respondent's claim that the accident was inévitable should 
be sustained, or whether the respondent shoùld be held liable for nég- 
ligence, in any of the following respects charged against it, viz. : 

* * * * • • • 

"3. In not avoiding the steamer Shimosa and in taktng no steps whatever 
calculated to avold said steamer by reversing her engines, or by putting sald 
engines at full speed in l'orward motion under a port wlieel. 

"4. In not keeping a vigiiant lookout. 

* * * « • « • 

"6. In not taking steps before backing out from pier 51 to ascertain 
whether her intended berth on the upper side of pier 48 was free." 

On the gênerai features of the case, there is not very much con- 
flict in the testimony. The tide was ebb, of about the strength of 
two miles and at the place in question ran true along the ends of the 
piers. The wind was about E. S. E. but not of great force. 

It appears that the Shimosa put out a line to the end of pier 36 and 
was by the efforts of the tugs in charge of her pushed around the 
north side of the pier and slowly, by reason of the présence of ice 
there, worked in, so that at the time of the collision, her stern was 
only a few feet, if at ail, outside the end, although she had not yet 
succeeded in getting alongside of the pier. 

The No. 5 took Float No. 26 in tow at pier 50, so that the sterns 
of the vessels were about even, for the purpose of delivering her at 
the lower side of pier 49, the second pier below. The float was about 
210 feet long and the tug 95 feet. The float was loaded with, 13 cars. 
Pier 36, where the Shimosa was lying, was the second pier below 
49. The tug backed out until the float was about 100 feet clear of 
pier 50. She backed and fiUed, drifting down with the tide, and some- 
what angling towards the piers, until the end of pier 48 was reached, 
the nçxt pier to 36, when the float's stern being about half way between 
48 and 36, and her bow 75 to 100 feet out, she waited under one bell, 
until a small tug, called a pogey boat, should move a tow from the 
upper side of pier 48. 

I had occasion to consider the situation somewhat in an action 
against the respondent Company and the tug Robert Burnett. The 
latter was towing some vessels astern down the river. The float No. 
26 there came in contact with one of thèse vessels and both the tug 
and the respondent were held in fault for want of lookouts on the 
vessels. The Robert Burnett (C. C.) 134 Fed. 700. This collision 
happened a few minutes later. After the Burnett collision, the No. 5 
and float approached nearer to the piers so that they were practically 
helpless, if the ice was such a factor as contended for, and without 
fault if due précautions were observed by those on No. 5. 

It seems to me doubtful if such a quantity of ice as claimed was en- 
countered. It was said that the floe was twice the size of the float 
and that it was set free from a collection on the Brooklyn side of the 
river by a large unknown steamer passing down and not seen by those 
on the tug or float until within 50 or 60 feet of the latter, then too 
late for No. 5 to take adéquate measures to prevent trouble from iL 
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Assuming that the contention wîth respect to the ice is true, neverthe- 
less the tug has not brought herself within the provisions which would 
entitle her to escape liability by the plea of an inévitable accident. 

That is defined by the Suprême Court in The Mabey and Cooper, 
14 Wall. 304, 215, 20 L. Ed. 881, as follows: 

"Where the collision occurs excluslvely from natural causes, and wlthout 
any négligence or fault on tiie part of either party, the rule is that the loss 
must rest where it fell, as no one is responsibie for an accident which wa3 
produced by causes over which human agency couid exercise no control, 
Such a doctrine, however, can hâve no application to a case where négligence 
or fault is shown to hâve been committed on either side. Inévitable acci- 
dent, as applied to a case of this description, must be understood to mean 
a collision which occurs when both parties hâve endeavored, by every means 
in their power, with due care and caution, and a proper display of nautical 
skill, to prevent the occurrence of the accident, and where the proofs show 
that it occurred in spite of everything that nautical skili, care, and pré- 
caution couid do to keep the vessels from coming together. 

"Palpable error is shown to hâve been set up in the original answer flled 
by the owners of the shlp, and the court is not satisfied that the defence 
.set up in the amended answer is entitled to any more crédit. Such a de- 
fence as that set up, that a ferryboat suddenly and improperly crossed the 
bows of the steam tug, if founded in fact, couid easily be proved by those 
who were on board the ferryboat and know what occurred. Instead of that, 
not even a name of the ferryboat is given, either In the answer or in the 
proofs, and not a witness is called except the piiot and the master of the 
8hip, and their statements In that behalf are not satisfactory. No such de- 
fence is set Up in behalf of the steam tug, and nothing of the kind was 
alleged in the original answer flled by the owners of the ship shortly after 
the suit was commenced. Neither of the courts beiow appear to hâve given 
that defence much credence, and this court concurs with the subordinate courts 
that the defence is not established." 

The language there used applies with considérable force to this case. 
In the action in which The Robert Burnett was a party, no such plea 
was put forward as is attempted to be established hère. There it was 
simply denied that the collision took place, which was overruled be- 
cause the proofs established the fact and it appeared that the tug and 
float had no adéquate lookout. Such seems to be the fact hère, se 
that even if the ice in such quantities as claimed were there and had 
the effect contended for, still there was no proper lookout upon the 
implicated vessels. A plea of inévitable accident should be supported 
by more évidence of proper care on the part of a moving vessel, col- 
Hding with a stationary one, than a claim that a large moving field of 
ice, which must hâve been in view for several minutes, was not seen 
until within a space of about 50 feet, when it was too late to take any 
measures to avoid its effect. 

The pilot on the tug was practically useless as a lookout. His view 
of objects on the surface of the water was obstructed by the cars on the 
float. If there was a lookout stationed on the cars as contended, he 
was obviously not attending to his duty to keep the river in view, 
so that the approach of this danger couid be seen in ample time to 
cause meafeures of précaution to be taken. If his whole attention was 
absorbed by the necessity of keeping a close watch upon the piers, 
then another man should hâve been detailed to the gênerai duty. 
Kennedy v. Steamer Sarmatian (C. C) 2 Fed. 911; Greenwood v. 
143 P.— 63 
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The William Fletcher and The Grapeshot (D. C.) 38 Fed. 156; The 
Nevada, 106 U. S. 154, 159, 1 Sup. Ct. 234, 27 L. Ed. 149. 
Decree for the Hbellant/wijlh an order of référence. 



In re PATTBB. 
(District Court, D. Connectlcut. March 5, 1906.) 
, No. 1,511. 

1. BANKBUPTCT — EXPENSES IN MANAGEMENT OF PEOPfcETT — ASSIGNEE ACT- 

ING AS TBtrSTEE. 

Where a gênerai assl^ee for ereditors, after an adjudication of 
bankruptcy agalnst hls assigner, wlth the approval of the référée con- 
tinued In the management of the bankrupt's business until the appoint- 
ment of a trustée, and condttcted the same successfully, he Is entitled to 
payment for hls services rendered durlng' such time, and the trustée 
should also be required to pay blUs properly and legitimately contracted 
by hlm In the conduct bf the business after the adjudication, but not those 
previously made. 

2. Same. 

Where a gênerai assignée, continued in the management of the bus- 
iness after hls assignor had been adjudged a bankrupt untll the appoint- 
ment pf a trustée, incurred bills for lights, which, if he had paid at the 
time, as he might hâve done, with fuijds in his hands, would hâve been 
subject to a large discount, he Is entitled to be allov?ed from the esta te 
only the amount which would hâve been required if he had so paid 
them., 

In Bankruptcy. On review of décision of référée ordering trustée 
not to pay certain daims charged against him as trustée. 

Burpee & Carmody, for ereditors. 
Wilson H. Pierce, for trustée. 

PLATT, District Judge. , On August 26, 1904, the bankrupt made 
a common-law assignment. to John W, Smart, of Boston, for the 
benefit of his ereditors, of his property rights in two hôtels, viz., the 
Hôtel Russwin, in New Britain, and the Hôtel Connecticut, in Water- 
bury. Mr. Smart disposed qf the Hôtel Russwin property for about 
$4,000, paid ail the expenses connected with managing the hôtel and 
disposing of the property, and delivered to the trustée in bankruptcy 
$2,766.67, which was the net amount received after such payments, 
retaining nothing, so far as appears, to compensate himself for ser- 
vices. Mr. Pattee was adjudicated bankrupt on October 39, 1904, 
and the trustée was appointed November 15, 1904. At the time of 
adjudication Mr. Smart was found in possession of what remained 
of the bankrupt's property, holding under the common-law assign- 
ment. With the consent and approbation of the référée, he continued 
in possession until the trustée was appointed. The claims which the 
référée has ordered not to be paid arise out of the treatment of the 
property by Smart during the intérim between October 28, 1904, when 
be began to act as a quasi trustée for the ereditors, and November 15, 
1904, when the appointment of the lawfuUy chosen trustée terminated 
such condition. 
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The référée adniits that Smart ran the Hôtel Connecticut at a profit 
during that time, and that he earned what he demands, and that he 
would order it paid, if it were not for the way Smart has acted 
in the matter. The référée says that Smart did not do the best that he 
could for the estate, because he did not turn over to the trustée a 
lease of the hôtel, which he had taken in his own name, and which 
contained a provision that it could not be assigned vvithout the con- 
sent of the lessor. No other reason is given for refusing payment of 
Smart's claim for services. It appears, however, that the lessor Haase 
would not consent to the acceptance of the trustée as the assignée under 
the lease. The court ought not to permit itself to surmise that the 
position taken by Haase was due to a schéma concocted by himself 
and Smart. The fact that Haase did not and would not consent to 
the turning over of the lease to the trustée made such a turning 
over impossible. The référée, therefore, proposes to punish Smart 
because he did not perform an impossibility. 

Smart's claim for services rendered the trustée, and ordered not 
paid by the référée, was $500; but in the argument of the review 
he only insists upon $319.65. The latter amount appears to hâve 
been fairly earned, and must be paid by the trustée. The only other 
item in Mr. Smart's bill which requires attention is "money advanced to 
pay for electric light," $331. As a matter of fact, the electric light 
bills were not paid by Smart, and the sum of $331 is, as appears by the 
bills in évidence, due from John W. Smart, assignée to the Connecticut 
Raiiway & Lighting Company. It also appears that the account begins 
either on September 17 or on October 17, 1904. In either event, it 
was incurred by Mr. Smart while acting as common-law assignée, and 
before his acceptance by the référée as a quasi trustée. That disposes 
of the first bill. The second bill is for $120, and is within the time 
when Smart acted as quasi trustée, but there are two grave objections 
to the allowance of that part of the electric light account. Smart 
claims it from the trustée as "money advanced to pay," etc., but it is 
admitted that no part of the entire bill for $331 has been paid by any- 
body. That is one trouble, and the other is this: If Smart had paid the 
bill for $120 which is the only part of the account which he can logic- 
ally expect the trustée to repay, he would hâve received from the Com- 
pany a rebate of $48, leaving his actual disbursement only $73. I 
think that the trustée ought to pay over to the Connecticut Raiiway 
& Lighting Company from the funds of the estate the sum of $73, 
to be applied by that company upon the bill for $120, which Smart, 
assignée, owes. 

The next matter sought to be reviewed is the order directing the 
trustée not to pay the Burbank-Hanley Company $335.99. It is agreed 
on ail sides that the supplies which that account represents were 
furnished the Hôtel Connecticut during the time when Smart acted 
as quasi trustée, and that it has not been paid. The référée gives two 
reasons for ordering the trustée not to pay it: First. That Smart 
was a stockholder in the company, acted as agent for it, and is attorney 
for it in this bankrupt matter. This line of reasoning is not per- 
suasive. Second. That he received, while acting as quasi trustée, 
more than enough money to pay it, and therefore he ought to pay it 
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himself. It seems that Smart turned over to the trustée ail books and 
accounts kept by him while acting as quasi trustée, and a certain sum 
in cash which appeared to be the profit made by him while running the 
hôtel. The référée reports that the books balanced, and compliments 
Smart upon his good management in ail respects, save that of not per- 
forming the impossible feat of delivering a nonassignable lease. 
Smart undertook to give up ail that he had except the lease. 
If the trustée has reasonable grounds for believing tlût Smart re- 
tained any moneys which he ought to hâve turned over, he should 
ask permission of the court to take action in the matter. The goods 
in question were furnished by the Burbank-Hanley Company, to the 
Hôtel Connecticut during the time when Smart was in charge, with 
the knowledge and consent of the référée, and hâve not been paid 
for. The trustée must pay this bill. 

The claim of W. S. Quinby Company was ordered not paid. The 
larger part of it was contracted by Smart while acting as common- 
law assignée. With regard to that part of it, I agrée with the référée 
that Smart must pay it, and présent the clairn against the estate. 
The rest of the bil! cornes within the quasi-trusteeship period, and the 
référée disposes of that part for the latter line of reasoning urged 
against the Burbank-Hanley Company claim. The view which I hâve 
expressed in that matter applies to this. The trustée must pay this 
balance, which, as I figure it from the original bill, is $26.50. The 
other grounds for review are not pressed by the creditors. 

To recapitulate : Let the trustée pay from the funds in his pos- 
session $319.65 to John W. Smart. Let the trustée aiso pay to the 
Connecticut Railway & Lighting Company $72, to be applied by that 
Company upon the second bill of the two which makes up the amount 
which Smart, assignée, owes the company. Let the trustée also pay the 
Burbank-Hanley Company $335.99, and let him pay the W. S. Quinby 
Cornpany the sum of $26.50; the last two claims having been in- 
curred while Smart was acting as quasi trustée, with the knowledge 
and approval of the référée. 



THE RICHMOND. THH lOWA. THE JAMES W. ELWELL. THE BOSv 

WELL. 

(District Court, S. D. New Tork. February 9, 1906.) 

CoiiLisioîT — Meeting Tows and Overtaking Schooneb — Fault or, Tva. 

The tug Boswell, with four barges in tow tandem, the whole belng 
over 5,000 feet In length, proceeding frorii Boston to Newport News, 
when off the New Jersey coast, at nlght, sighted nearly ahead the tug 
Rlchmond, with two tows approachlng on nearly an opposite course and 
also the lights of the schooner Blwell to the right of the Rlchmond. The 
Boswell was on about a southwest course, and her tows, which were light, 
eagged to port on account of a northwest wlnd; the last belng from 
one-fourth to one-half a mile ofC the tug's course. The Boswell either 
malntalned her course or ported and passed on the port slde of the Rlch- 
mond and of the Blwell, which was overtaking and passlng the Rich- 
mond's tow, the resuit belng to pocket the Elwell owing to the sagging 
of the Boswell's tow, and to eseape she crossed the tow line of the Rich- 
mond, which had stopped, comlng In collision with the bow of the flrst 
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tow, and aiso bringing about a collision between the Richmond's second 
tow and the last tow of the Boswell. Held, on the évidence, that the 
Boswell was solely in fault in that, under the circumstances, she did not 
pass to the starboard of the Richmond and so keep eut of the schooner's 
way. 

[Ed. Note. — Collision — Overtaking vessels, see note to The Eebecca, 60 
C. C. A. 254.] 

Admiralty. Collision off Tucker Beach Light, New Jersey coast, 
between a schooner and a barge in tow of the tug Richmond and a 
subséquent collision, due to the first, between a barge in a tow of 
same tug and one in tow of the tug Boswell. Held, that the Boswell 
was in fault for ail the damages, for failing to avoid the schooner 
with her tow. . . 

Wing, Putnam & Burlingham, for the Baker Transportation Com- 
pany. 

Butler, Notman & Mynderse, for the Boswell. 

^'loen & Kilbreth, for the Richmond, the lowa and the Indiana. 

Robinson, Biddle & Ward and William S. Montgomery, for the 
Elwell. 

ADAMS, District Judge. Thèse actions arose out of a double col- 
lision which occurred off Tucker Beach Light, New Jersey, about 10 
o'clock in the evening of the 23d of October, 1904. The tug Boswell, 
with 4 light barges in tow tandem, the Annie, Daisie, Dempsey and 
Powel, was proceeding from Boston to Newport News. The length 
of the tow was about 5,047 feet. The tug Richmond, with two coal 
laden barges in tow tandem, the Indiana and lowa, was proceeding 
from Newport News to Providence and Boston. The length of this 
tow was about 3,693 feet. The 4-masted schooner James W. Elwell, 
laden with coal, was bound from Philadelphia to Portland, Maine. 
The wind was about north-west. The gênerai course of the Boswell was 
the same as the trend of the shore, at that point, about south-west. 
The gênerai courses of the Richmond and of the Elwell were about 
north-east. The Boswell was making about 4 miles per hour. The 
Richmond was making 6^ miles per hour and the Elwell, under 
full sail, about 8 miles. The latter was overtaking the Richmond and 
passing her, to the westward, at about the rate of IJ^ miles an 
hour. There is some dispute as to the positions of the vessels with 
relation to each other, the Boswell and Richmond contending that 
they were so situated as to pass safely port to port, without change 
of helm, and that the Elwell by maintaining her course, would hâve 
passed safely to the westward of ail the vessels but that she changed 
to the starboard and crossed the course of the Boswell. The Elwell 
contends that the Boswell and Richmond were to the starboard of each 
other and changed to pass port to port, thus creating an embarrass- 
ing position for her when she was only a short distance, % oi a. mile, 
distant from the Richmond's tow, and to escape collision with the 
Boswell's tow, she was obliged to sail over the hawser leading from 
the Richmond to the Indiana, the former having stopped and allowed 
the hawser to sink, whereby a collision was caused between the star- 
board side of the Elwell, near the stern, and the bow of the Indiana 
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and a further collision between the lowa and tlae Powel, the stern 
barges of the respective tows, caused by the lowa changing to port 
and getting; ahead of the Powel, which struck the lowa with_ her 
stem on the lowa's starboard sida. It was a clear moonlight night. 

1. The litigation was commenced by the Baker Transportation 
Company, the owner of the Powell, filing a libel against the Richmond 
and the lowa, alleging fault against the Richmond in not keeping 
a good lookout, in not giving the Boswell's tow a wide enough berth, 
in not standing by and in not heeding the hails of the Powel, and 
against the lowa in not keeping a good lookout, in starboarding her 
helm and taking a rank sheer to port, in not heeding the hails of 
the Powel, and in not giving her name as required by law. 

The Seaboard Transportation Company, the owner of the Rich- 
mond and of the lowa, filed an answer alleging: 

'•About 10 P. M. the tow was off ïucker Beaeh Light heading on a course 
about northeast by north. Shortly before a southbound tow, whlch subse- 
quently proved to be tbe tug Boswell with four barges, of which the Powel 
was the !ast, in tow in tandem, was made out, bearing about northeast. The 
Boswell passed the Richmond and her tow to port close to, but meanwhile the 
schooner James W. Blwell, which had been overtaking the Richmond and 
her tow, under fuU sail and at a high speed, attempted to proceed and pass 
on between the Boswell and her tow and the Richmond and her tow. In so 
doing and apparently In order to avoid a collision wlth the Powel, which had 
taken a rank sheer to port the Blwell suddenly changed her course, heading 
toward the Indiana. The engines of the Richmond were stopped and the 
Indiana put her wheel hard over in order to avoid or make the blow of the 
the Imminent collision as Ilght as possible. The Elwell struck the Indiana 
on the bluff of her port bow causing serlous damage, and passed on across her 
bar stem and over the slack hawser to leeward. In order to avoid collision 
with the Indiana or the Elwell, the lowa changed her course to port and upon 
seeing herself clear of them put her wheel hard over to résume her original 
course agaln. Meanwhile the Powel having taken a rank sheer to port in- 
stead of eontinulng on her proper course struck the lowa head on on the 
starboard slde forward of the fore-rigging, causing serions damage." 

The Seaboard Company also filed a pétition, alleging the same 
facts, and that: 

"Fifth : On Information and bellef your petltioner further allèges that the 
collision complained of in the libel was caused or contributed to by the fault 
of the sald tug Boswell^ in the following particulars: (1) In that she did 
not keep a good lookout: (2) in that she did not pass the Richmond and her 
tow to starboard: (3) In that she did not give the Richmond and her tow 
a wlde enough berth: (4) in that she .did not stay by after the collision: 
(5) in other respects whlch will be shown at the trial. 

Sixth : On Information and belief your petltioner further allèges that 
the collision complained of In the libel was caused or contributed to by the 
fault and négligence of those in charge of the navigation of the said schooner 
James W. Elwell in the following particulars: (1) in that she did not keep 
a good lookout: (2) in that she did not pass to starboard of the Rlchmond's 
tow: (3) in that she attempted to pass between the tows of the Richmond 
and Boswell : (4) In that as an overtaking vessel she' did not keep out of 
the way of the Richmond and ter tow : (5) in that she did not stay by or 
give her name after the collision : (6) • * *." 

The Boswell and the Elwell were accordingly brought into the 
action. 

This action is the first of those entitled above. 
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2. An action was also brought by the Seaboard Company against 
the Powel, the owners of the Elwel'l (the Elwell afterwards came in 
and she was proceedcd against instead of the owners) and the Boswell, 
in which the facts alleged as above in the proceedings by that Com- 
pany were again set forth, claiming damages for the in jury to the 
lowa. 

This is the second of the above entitled actions. 

3. An action was also brought by the Seaboard Company against 
the Elwell for the damages sustained by the Indiana in the collision. 
In this it was also alleged that the Boswell's tow was seen bearing 
north-east while the Richmond's tow was heading north-east by north. 
The claimants of the Elwell brought in the Boswell by pétition, al- 
leging: 

"About 10 P. M., when between Absecon Light and Tucker Beach Light, 
the Elwell being under ail sail, and steering a course about N. E. by N. those 
in charge of the Elwell saw the lights of a northbound tow, which after- 
wards proved to be the Richmond, with the barges Indiana and lowa in 
tow, in the order named, on hawsers about 200 fathoms long. Thèse lights 
were to starboard of said schooner, and the Elwell was overhauling them, 
as she was proceeding faster thau the northbound tow. 

' After the Elwell had passed Ùie stern barge of the northbound tow, 
being to the westward of said tow, and expeeting to pass along the port side 
of said tow, those in charge of her discovered the towing lights of a tug and 
tow bouiid south, which tug and tow afterwards proved to be the tug Boswell 
with four barges, the last of which was the Powel, in tow tandem on hawsers 
about 200 fathoms long. Shortly after, those in charge of the Elwell saw the 
greeu light of the Boswell showing that said southbound tow would pass the 
northbound tow starboard to starboard. 

Shortly thereafter the southbound tug shut in her green light and showed 
lier red light, crossing the bows of said northbound tug and tow, thereby 
pocketing the schooner Elwell. 

The barges of said southbound tow being light were very high out of 
water, and the wind being fresh and nearly abeam of them, had the effeet 
of sagging the barges of the southbound tow towards the northbound tow and 
the Elwell. 

Thereupon the northbound tug, the Richmond, ported her helm, and 
stopped her angines, thus causing the hawser between said tug and the barge 
Indiana to trall in the water. 

Those in charge of the Elwell, seelng that by the action of the south- 
bound tug and tow in crossing the bows of the northbound tow she was 
pocketed, and that as a resuit of this and the wind's sagging the light barges 
to leeward there was great danger of the schooner's colliding with one of the 
after barges of the southbound tow, immediately, and in order to avert such 
collision, put the Elwell's helm up, and passed over the towing hawser and 
between the Richmond and Indiana, thus by an admirable pièce of seaman- 
shlp averting what would hâve been a disastrous head-on collision between 
herself and the stern barge of the southbound tow, the Powel, arriving to 
leeward of both tows without injury to herself, touching with her starboard 
quarter the stem of the Indiana, dolng comparatively little damage to the 
latter. 

Third: Said collision was not caused or In any way contributed to by any 
négligence on the part of those in charge of said schooner, but was caused by 
the négligence of the steamtug Boswell In the following among other par- 
ti culars which will be shown at the trial: 

(1) In that she did not keep a good lookout; 

(2) In that she did not pass the Richmond and her tow starboard to star- 
board ; 

(3) Iri that she did not give timely warning of her change of course to 
cross the Richmond's bows ; 
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■ (4) In that after crossing the Ricbmond's bows she dicl not see the posi- 
tion in which she had placed the Elwell, and dld not take tlmely measures to 
pull t;o the northward and westward so as to allow the Elwell to pass clear 
of ber stern barge; 

(5) lu tbat bavlng a tow of four barges tandem on bawsers 200 fathoms 
long, sbs did not use the extrême caution and prudence necessary in bandling 
such a tow." 

The Boswell answered as follows; 

"Nintb: Further answerlng, this clalmant allèges that the circumstances 
preceding and attending the collision aforesaid were as follows : 

On nîght of October 22nd, 1904, the steamtug Boswell was bound south 
frum Boston for Hampton Eoads, baving in tow the barges Annie, Daisie, 
J. A. Dempséy, and Powel, In tbe order named, tandem. The wlnd was W. N. 
W. The Boswell was well manned, wlth a compétent master and crew, and 
a lookout properly placed. The tug and barges had régulation lights properly 
phced aud brightly burning. 

When opposite Tucker's Beach Light and four miles from shore or there- 
abouts, and proceeding on a S. W. course, the towing lights of a tug were 
seen on the port bow, which proved to be the Richmond baving in tow the 
barges Indiana and lowa bound on a N. B. by N. course. 

Shortly after sighting the Richmond, the green light of a four masted 
sehoonCT was seen about two points on the Boswell's starboard bow. This 
schooner proved to be the James W. Elwell on a Northeasterly course making 
nine or -ten knots an bour and gaining on the Richmond. 

The Boswell held ber course and passed abeam of the Richmond at a 
distance of nearly half a mile. Shortly thereafter, the schooner wrongfully 
and negllgently altered her course so as to bring into view both ber side 
lights. As soon as it became évident that she would not résume her former 
and proper course, the Boswell put her wheel hard a port and signalled to 
her tow to do the same. The schooner Elwell passed the Boswell port to 
port, electing apparently to foUow the avenue of water between the two tows, 
where, as the clalmant is Informed and belleves, there was sufBclent, but not 
much more than sufflcient space for the schooner to pass. But subsequently 
the schooner, when in close proximity to the Indiana, tbe Rlchmond's head 
barge ported her wheel In an attempt to cross the tow Une of the Richmond 
and collided wlth the Indiana. Meanwbile the lowa, the Ricbmond's tail 
barge, in seeking to avoid the schooner, wrongfully and negllgently put her 
wheel hard a starboard and threw herself across the course of the barge 
Powel, the Boswell's tail barge, which, as clalmant Is informed and believes, 
had ported her wheel somewhat tardily after the Boswell's signal aforesaid. 

In conséquence of the manœuvres aforesaid, the bluff of the starboard 
tow '(bow)' of the lowa was brought into collision wlth the port bow of the 
Powel, causing injuries, the estent of which is unknown to this clalmant. 

Tenth: The collision aforesaid was not due to any fault or error on the 
part of those in charge of and navigating the steamtug Boswell, but was due 
to faults and négligence on the part of the barges lowa and Indiana. the tug 
Richmond, the schooner James W. Elwell, and the barge Powel, and the fol- 
lowing partlculars, among others, that will be shown at the trial. 
As to the tug Richmond and the barges lowa and Indiana : 

(1) In failing to keep a good lookout. 

(2) In not porting, when the schooner was plalnly seeking to pass tbrough 
the avenue of water between the two tows and thereby wldenlng the same. 

As to the barge lowa : 

(1) In putting her wheel hard a starboard to avold the Elwell and tbe 
Indiana instead of hard a port or slightly a starboard. 

(2) In not avoiding the Powel. 
As to the tug Richmond : 

(1) In not discharging the duties of a burdened vessel by providing so 
ample a margin of clearance between tlie two tows, as would provide for 
the eontingency of the schooner Elwell attempting to pass between. 

As to the schooner James Wi. Elwell : 

(1) In failiug to keep a good lookout. 
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(2) When she overtook and lapped the tow of the Richmond, In not tak- 
ing a course to port or starboard thereof by so ample a margln as would 
enable her easily and safely to pass the Boswell and her tow. then already 
in sight 

i3) In that after lapping the tow of the Richmond, and seeing the Bos- 
weU's green light on her starboard bow, she did not hold her course and pass 
the Boswell starboard to starboard; and In that she ported and crossed the 
course of the Boswell and attempted to pass between the two tows. 

(4) In that after passing the Boswell, port to port, she dld not direct her 
course to the open avenue of water between the two tows and in that she 
"ttempted to cross the Richmond's towing hawser. 

(5) In not reducing her speed by shortening sali, letting go her sheets 
or some of them or otherwise. 

(6) In that when she attempted to cross the Une of the Richmond's tows, 
she! did not choose a point of crossing just abaft the Richmond or the Indi- 
ana, instead of a point just forward of the Indiana, rendering a collision with 
tlie Indiana inévitable. 

(7) In that she did not, immediïitely upon clearing the Powel, starboard 
•lei- wheel and lufE up into the wind. 

As to the barge Powel : 

(1) In failing to keep a good lookout. 

(2) In failing promptly to port her wheel when signaled by the Boswell 
to do so." 

This is the last of the actions. 

The principal controversy in the case seems to be whether the 
colUsions were produced by an improper change of course on the 
part of the schooner, or whether she was forced to change her course 
to avert a collision with the Boswell's tow through the Boswell cross- 
ing the course of the Richmond and thus pocketing the schooner 
between the tows. 

It appears that the Boswell's tow being light, was not following 
directly behind the tug, but was swung ofï to the eastward by the 
wind, so that the first barge was a little on the port quarter of the 
tug, the second and third each a little more and the fourth still more, 
the last barge being probably from a point to a point and a half 
to the leeward of the tug or from ^ to ^ a mile. The course of the 
tug was southwesterly, as stated above, but, it is said, she was making 
good a course of S. W. by S. J^ S. 

The Richmond was steering a gênerai northeasterly course but 
more exactly N. E. by N. ^ N. The Elwell was also steering a gêne- 
rai northeasterly course but more exactly N. E. by N. 

According to the account of the matter given by the master of the 
Boswell, the Richmond and tow were seen slightly, J^ point to a point, 
on the Boswell's port bow 2 or 3 miles away and shortly thereafter 
the lights of the schooner were made from IJ^ to 2 points on the 
starboard bow. The Boswell continued her course and when she 
reached a point abreast of the Richmond, and about J4 mile away, 
the schooner was from IJ^ to 2 miles away, bearing 1J4 to 2 points 
on the tug's starboard bow. At this time the Richmond saluted the 
Boswell but she did not answer because about this time the schooner 
yawed, giving a glimpse of her red light, whereupon the Boswell 
gave a signal of two blasts to the schooner, intending her to under- 
stand that the tug hitended to keep her course and the vessels would 
pass starboard to starboard but tlie schooner kept off and showed both 
lier red and green light and steered directly for the tug. 
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, The Richmond's witnesses did not testify in conformity with her 
pleadings but sustained the contention of the Boswell that those ves- 
sels were in positions to pass port to port. 

The schooner produCed but one witness who was on deck, that 
vvas the mate, who was in charge of her navigation at the time. He 
testified in conformity with her pleadings. 

Regarding the Richmond's testimony, it may further be observed 
that in the pleadings she several times puts forward the daim that 
the Boswell at first was bearing north-east while the Richmond was 
heading north-east by north, consequently on the latter's starboard side, 
and the former was charged by tfie latter with fault for not passing 
on the starboard side. Thèse pleadings not only discrédit the sub- 
séquent testimony of the Richmond but sustain the schooner's con- 
tention with respect to the original positions of the vessels and must 
be considered in ascertaining the facts. The pleadings were verified 
by the treasurer of the Seaboard Company, who says in his afïidavit 
that the sources of his information are statements made by the oiS- 
cers and créws of the Richmond, the Indiana and the lowa. Thèse 
statements were called for by the schooner but not produced. The 
pleadings of the Richmond do not, in giving its account of tlie matter, 
.allège the change of course on the schooner's part, which is the prin- 
cipal subject of her contention with the Boswell. Altogether, the 
testimony given on the part of the Richmond does not aid very much 
in the solution of the difficulty. 

The Boswell's testimony seems to be consistent with her pleadings 
in the gênerai aspects of the case but is it reliable? Her contention is 
that the Elwell was far enough on her starboard hand so that if she 
kept her course, she would pass the Boswell safely starboard to star- 
board, yet in that situation changed to port, seeing which manœuvre, 
and persistence in it, the Boswell changed to the starboard, with the 
effect of getting, a heading well to the westward. It is not probable 
but is sustained in some respects by the testimony of witnesses from 
her barges Annie and Dempsey and possibly the Daisie, while the 
Elwell has but one to directly support her story that the Boswell 
changed from a position to pass the Richmond to the eastward and 
thus eut ofï the Elwell. That was the mate of the schooner who was 
on deck in charge. The testimony from the Boswell's tow is not 
to be relied upon to a great extent because the barges were so far 
to the leeward of the tug that those on her did not hâve the same view. 
The witness from the Powel did not see the schooner in time to dé- 
termine her relative positions to the Boswell before the latter changed 
her course to thé westward. 

■ It is évident that it would not hâve been possible for the Elwell 
had she been on the Boswell's starboard bow, to hâve overtaken the 
Indiana at the time claimed by the Boswell even if the Elwell were 
going at the rate of 10 knots, the utmost speed claimed for her, 
after ail allowance made for the change of the Boswell's course and 
the stopping and reversing of the Richmond, whose tow kept going 
ahead, but under reduced speed, up to the time of the collision be- 
tvveen the Elwell and the Indiana. 
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Another account of the matter given by the Boswell îs that when 
the Ehvell changed her course to the eastward, the Boswell was some- 
where near the lowa. 'Assuming that the Elwell passed very close 
ahead of the Boswell it would apparently hâve been impossible for 
the Elwell to hâve reached and collided with the Indiana, while the 
tows were still passing each other, yet that the fîrst collision took 
place while such was the situation is net questioned. 

The Elwell's navigation is severely criticized by the advocates of 
the Boswell and of the Richmond and there is much in their astute 
arguments to claim attention. It is urged that the Elwell had no look- 
out. It is testified on her part by the mate that she had one properly 
stationed and that he duly reported the approach of the Boswell, 
giving, on cross examination, the lights in the order in which they 
were seen, white, then green and then red, but he made no further 
reports, and the mate says that he did not need them and he was 
looking himself. He, however, admits that he did not see the Powel 
until the vessels were close together and explains -it by saying that he 
did not expect there would be a fourth barge and the Richmond at first 
obscured the Powel. Even assuming the truthfulness of the testi- 
mony, it is évident that there was not such a fulfilment of the schoon- 
er's duty in this respect as might strictly be expected, as it is shown 
that it is not unusual for tows of 4 barges to be navigated, and 
everything ahead should hâve been seen and reported by the lookout, 
but did it actually affect the matter? It seems not, because when the 
vessels were in such a situation that it strictly became incumbent 
upon the Elwell to know of the présence of the Powel, she was al- 
ready pocketed by the tows and there was apparently no escape for 
her except by endeavoring to get to the eastward over the hawser 
leading to the Indiana. The report of the Powel by the lookout at 
any time when it appeared that there was danger of collision with 
her would not apparently, in the exercise of ordinary skill and care 
on the Elwell's part and the due performance of her duty as a sail- 
ing vessel, hâve made any différence in the resuit. She saw the 
Powel in time to avoid collision with her, though not to avoid the 
Indiana, and bring about the other collision. It is also urged that 
the first false manœuvre on the part of the vessels was a change of 
course by the schooner, which exposed her red light to those on the 
Boswell, no prior change having been made by that vessel. If the 
Elwell's account of the matter is to be accepted, this is not true, the 
first change having been made by the Boswell for the purpose of 
crossing the Richmond's course from starboard to port. It is also 
urged that the Elwell was in fault for crossing the Richmond's haw- 
ser and should hâve passed astern of the lowa. Of course, the Elwell 
was bound as an overtaking vessel to keep clear of the Richmond's 
tow but it was the Boswell's duty as a steam vessel to keep away 
from the Elwell and not to unduly embarrass her in pursuing her 
course. It is further urged, that those on the schooner concealed 
the fact of the collision. They apparently made no report of it be- 
cause. the master said he did not consider it of importance, but it 
was subsequently discovered by the Seaboard Company that the El- 
well was the sailing vessel concerned in the matter, and an affidavit 
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was submittéd to that Company showing the Elwell's account of 
the matter. This has not been ofïered in évidence and presumably 
it does not vary very materially from the account hère given. Of 
course, the concealment on the part of the master and owners of the 
Elwell of her part in the matter was not consistent with perfect 
frankness, but the mate's testimony should not be afïected by an 
apparent désire on their part.to keep out of Htigation, if that should 
be deemed a fault. 

After giving the case the best considération I can, I bave concluded 
that the Elwell's version of the matter is entitled to be adopted for 
the reasons already given and because I was impressed with the 
truthfulness of the witness on her behalf. 

It remains to be considered whether the Boswell alone or any of 
the other vessels should be held for the damages suffered. The Bos- 
well contends that the Elwell was primarily in fault but that the lowa 
should be condemned because she had no lookout and therefore did 
not know a fact which could easily hâve been ascertained, namely: 
that there was a 4th barge in the Boswell's tow. It does not ap 
pear how the présence of a lookout could hâve made any différence. 
Further, it is contended that she was in fault because she starboarded 
instead of porting, and to an unnecessary extent. As it appears now, 
very likely there were errors, but judging from the situation as it 
apparently existed at the time, they should not be so regarded, so as 
to throw any responsibility upon the lowa, who did what appeared 
to be necessary at the time as the vessels were so close together. 

The Richriiond is perhaps subject to criticism for assenting to the 
Boswell's crossing her bow under the circumstances, but she could 
not know that the barges were following from % to J^ a mile to 
leeward of the Boswell and at the time deemed the manœuvre safe 
as far as she herself was concërned. In any event, she stopped in 
time to permit ail to get safely across so that no fault could be es- 
tablished against her, and the Boswell does not contend that she should 
be implicated. 

Those suflfering damages by the collision are entitled to a decree 
against the Boswell, with an order of référence. Ail the other libels 
and pétitions will be dismissed. 



ORBGON R. & NAV. CO. t. SHELL. 
(Circuit Court, D. Washington, S. D. August 8, 1904.) 

COTJETS — JUBISDICTION OF FEDBEAL COURTS — BURDEN OF PbOOF. 

An averment In a blll In equity In a fédéral court that the amount 
or value in controversy exceeds $2,000, exclusive of Interest and costs. 
does not give the court jurisdletion, unless sustalned by proof, where 
It is put In issue, and sueh issue may be taken by answer. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dlg. Courts, § 897. 

Jurisdictlon of Circuit Courts as determined by the amount in con- 
troversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459.] 
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In Equity. On rehearing on the question of jurisdiction. 
For former opinion, see 125 Fed. 979. 

HANFORD, District Judge. After hearing the reargument and 
giving considération to an exhaustive review of the subject in the 
elaborate brief filed on behalf of the complainant, my belief is strength- 
ened that the amount and value at stake in this case is not greater than 
the value of the real estate situated within the boundaries of that sec- 
tion of the two parallel lines of the complainant's railroads extending 
across the defendant's premises; and, although by an amendment to 
the bill of complaint the value of the land is alleged to be in excess 
of $3,000, the court cannot exercise jurisdiction resting upon that 
averment alone, without proof to sustain it, because the answer makes 
an issue. The act of Congress defining the jurisdiction of United 
States Circuit Courts comprehends both law and equity cases, and 
makes the same limitation with respect to the amount involved appli- 
cable to both Systems of jurisprudence, and the courts are required to 
apply the same technical rules in equity cases that are applied in 
actions at law for the purpose of being assured of jurisdiction, and the 
appellate courts do not hesitate to reverse decrees and judgments 
when jurisdiction has been exercised by the Circuit Courts if the juris- 
dictional facts do not appear affirmatively in the record. It is true, 
as shown by the brief of counsel for the complainant, that by col- 
lusion of parties causes were litigated in the fédéral courts which were 
not in fact cognizable therein, and such abuses led to an amendment 
of the law, whereby the courts are required to dismiss or remand a 
case whenever satisfied that it does not really involve a controversy 
within its jurisdiction ; and it is my opinion that the court must be so 
satisfied when a fact essential to the jurisdiction, averred in the plead- 
ing of the party invoking the jurisdiction, is controverted by the 
pleading of the opposite party, and the affirmative averment is 
not supported by évidence. This must be so, because it is illogical 
to cast the burden of proof upon the party having the négative side 
of a material issue. 

The case of Anderson v. Watts, 138 U. S. 694, 701, 11 Sup. Ct. 
449, 450, 32 L. Ed. 1078, relied upon by complainant's counsel in their 
argument, does not appear to me to support their contention that the 
burden of proof rests upon the défendants to disprove the averments 
of the bill with respect to jurisdictional facts, nor to deny the duty of 
the court to dismiss a case for want of jurisdiction which has been sub- 
mitted without proof to sustain essential averments, traversed by an 
answer. In its opinion in that case, the court said : 

"Although the averment as to citizenship may be sufflclent, yet, if It appear 
that that averment is untrue, it Is the duty of the Circuit Court to dismiss 
the suit ; and this court, on appeal or wrlt of error, must see to It that juris- 
diction of the Circuit Court has in no respect been Imposed upon." 

If an inference might be drawn from the quoted sentence detached 
from the body of the opinion that the duty of the court to dismiss 
would arise only when it shall be made to appear affirmatively that 
an averment of a jurisdictional fact is untrue, nevertheless any such 
inference is unwarranted after due considération of the opinion in its 
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entirety. That case was a suit in equity, and the court held that since 
the act of 1875 the défendant in an. equity case is not restricted by 
the rules of equity practice to a demurrer or plea as the only means 
available to test the jurisdiction of a circuit court, but may make ob- 
jection to the exercise of jurisdiction in the answer; and the opinion 
réitérâtes what has been frequently declared by the Suprême Court : 

"Tbe jurisdiction of the Circuit Court Is limited. In the seuse that it 
has none except that conferred by the Constitution and laws of the United 
States, and the presumption is that the case is without its jurisdiction un- 
less the contrary afflrmatively appears." 

It is my opinion that this presumption of a lack of jurisdiction must 
be controlHng when the pleadings make an issue as to any fact essen- 
tial to jurisdiction, and there is no évidence to sustain the affirmative 
allégation of such fact. 

There is an abundance of évidence proving that the complainant 
may sustain immense losses if animais are permitted to stray upon the 
tracks of its railroads, but the right to operate the railroads free from 
obstruction by animais upon the tracks is not the subject of contro- 
versy in this case. The real controversy cornes into view most clearly 
by a récital of its history. The défendants hâve possession of land 
which is divided by the railroads located across the same, and they hâve 
the right to enjoy the use of the portions of land on both sides of the 
railroads and of a way of necessity crossing the tracks. When the 
complainant fenced its right of way, the right of access was recognized, 
and swinging gâtes were placed in the fences to afïord necessary ac- 
cess, and the complainant assumed that the défendants were obligated 
to render the service of opening and closing the gâtes. The défend- 
ants did not at first dispute the right of the complainant to inclose the 
right of way, but objected to the swinging gâtes, and insisted that 
cattle guards should be constructed to protect the right of way, the 
same as at public highway crossings, and they objected to the imposi- 
tion upon therii of the services required to keep the right of way in- 
closed by operating swinging gâtes. This dispute as to whether 
the crossing should be protected by gâtes made to swing upon hinges 
or by stationary cattle guards led up to another controversy with re- 
spect to the Sufficiency of the right of way deed to vest in the com- 
plainant the title to ail of the land which the complainant claimed by 
virtue of said deed. The object of this suit appears to me to be two- 
fold : First, to correct an apparent ambiguity in the deed, so as to 
vest in the complainant a perfect title to a strip of land wide enough 
to extend 50 feet from the center line of both tracks; and, secondly, 
for a mandatory injunction to compel the défendants to perform the 
service of keeping the swinging gâtes closed. The first controversy 
involves only the owner.ship of the amourit of land claimed by the 
complainant. The title to Ûit land is the subject of controversy, and 
the value of the land is necessarily the amount involved in that con- 
troversy; for by the décision one party will gain and the other will 
lose so much land, or its value, and nothing else. 

The second controversy is what I hâve indicated, viz., insistence on 
the part of the complainant upon maintaining swinging gâtes for the 
purpose of closing necessary openings in its right of way fences, and 
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apon requiring the défendants to keep such gâtes closed, except when 
necessarily open for the use of the crossway over the tracks, and op- 
position on the part of the défendants to such gâtes, not disputing, 
however, the right of the complainant to hâve the free and unobstruct- 
ed use of its tracks for the opération of trains thereover, and they make 
no objection to piotecting the tracks by the maintenance of fences 
along the side lines of the roadbeds, which they concède to be thu 
property of the complainant, with the usual standard cattle guards at 
the necessary openings in such fences. There is merit in the arguments 
on both sides of the question whether swinging gâtes or standard cat- 
tle guards afford the best security against such casualties as may be 
caused by animais straying upon the tracks. It is probably true that 
it is impossible to construct stationary cattle guards so as to consti- 
tute an absolute barrier against passage over the same by ail animais, 
and it is equally true that a train may be wrecked by coming in con- 
tact with an animal finding its way upon the track through a gâte 
left ajar by any careless or mischievous person. To make the gâtes 
effective requires vigilant watching. The évidence shows that there 
is a public highway across the défendants' land parallel with the rail- 
road, so that animais other than such as may be controlled by the de- 
fendants may go upon the tracks at the crossway in question unless 
an effective barrier shall be maintained. Therefore an injunction 
merely restraining the défendants from demolishing the gâtes or mis- 
chievously leaving them ajar, and from intentionally permitting their 
animais to go upon the tracks, will not add much to the safety of 
trains running upon the tracks, and it is impossible to estimate the 
value which will be added to the railroad by the granting of an in- 
junction in that form. ' It will strain the powers of a court of equity 
to render a decree granting a mandatory injunction to compel the de- 
fendants to render the services as gatekeepers which will be necessary 
to make gâtes effective. If the complainant has a paramount right, 
so that its choice of means for protecting its railways must be control- 
lîng in the détermination of the controversy, and it is entitled to invoke 
judicial authority in aid of its will in this matter, the basis of such 
right is necessarily proprietorship of its right of way, and the right 
is a mère incident to ownership, and the value of the right cannot ex- 
ceed the value of the fee-simple title to the land involved in the con- 
troversy. Supposing that the court should fînd from the évidence 
that the complainant paid nothing for the right of way strip, and that 
the deed is a grant of only one strip of a total width of 100 feet, and so 
indefinite- that it is impossible to locate the strip by référence to 
either track, and on that state of facts should decree that the défend- 
ants convey to the complainant the double right of way claimed, and 
that the complainant pay them the value thereof; would the value 
be ascertained by estimating the immense loss which the complainant 
would sustain by cutting its lines and deprivation of the use of so 
much of its roadbed and tracks as are constructed upon défendants' 
* premises, or would anything be added to the estimate of value as 
spécial considération for the dominant right to inclose the right of 
way by any particular style of fence? I think that this query affords 
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a fair test of the question as to the amount involved, and that com- 
mon sensé dictâtes a négative answer. 

For lack of évidence proving that the value of the land in contro- 
versy exceeds $2,000, the court is not sure that it has jurisdiction to> 
render a decree granting any relief to the complainant. 



KLENK et al. v. BYRNB et al. 

(Circuit Court, W. D. Wasliington, N. D. February 17, 1906. Supplemental 
Opinion, March 5, 1906.) 

No. 1,303. 

1. Courts — Jtteisdiction of Fédéral Courts — Burden of Peoof. 

Where a jurisdietional allégation in a blll flled in a fédéral court is 
put Iil issue by the answer, it must be proved, or the court must décline 
jurisdiction. 

2. JCDGMENT — VaUDITY — WANT OF JURISDICTION. 

A decree foreclosing a tax lien and conflscatlng property, without 
actual or légal notice to the owner, rendered by a court previous to the 
formai entering of any suit or action by one of the methods prescribed 
by the law of the state, is not a judicial détermination of légal rights,, 
and is absolutely void for want of jurisdiction. 

3. BQUITY — PlEADING AND PbOOF — ALLEGATIONS NOT DeNIED, 

Facts well pleaded in a bill, and not denied nor controverted by the- 
answer, are not required to be proved, unless the answer demands proof ; 
and gênerai déniais in the answer are not entitled to considération,, 
where they are Inconsistent wlth facts afflrmatlvely alleged. 

4. Courts — Fédéral Peaoticb — ^Bffect of State Statute. 

A State statute, requirlng a payment or tender of the amount Justly 
due to a purchaser of property at tax sale as a condition précèdent 
to the maintenance of a suit to recover the property, is not controlllng 
on a fédéral court of equity ; and a blll is sufflcient in such court which 
offers to do equity and pay such sum as the court may adjudge to be- 
due the défendant, where défendants claim title and deny complalnant's 
right to recover on any terms, and a tender would therefore hâve been 
a useless formality. 

5. SAME JUEISDICTION OF FEDERAL CoURT SUIT TO EEDEEM FBOM TAX LlEN. 

A suit to redeem real estate from a tax lien which Is admitted is 
not one to quiet title or remove a cloud, nor withln the rule of the 
fédéral courts that equity is without Jurisdiction of such suits against, 
a défendant in possession. 

6. Equity— PLEADiNa—SuFPiciENoy of Denial. 

An averment in a blll that land which is the subject of the suit was- 
at the time of Its commencement unoccupled is not denied by an affirm- 
ative allégation in the answer that défendants "are now In the quiet and 
peaceable possession" of the same. 

7. Same— Admissions. 

In a suit In equity, subraitted on blll and answer, the complalnant's; 
title to real estate will be deemed to be admitted by an answer in which 
the défendant pleads an adverse claim of title, deraigned from a void 
Judicial decree in a proeeeding against the complainant to foreclose a 
lien for taxes, notwlthstanding a déniai of the complalnant's title in the- 
eame answer, • 

In Equity. Suit by the owner of unoccupied land to hâve an ad- 
judication of an adverse claim to the title asserted by the defendants- 
under a sale pursuant to judicial proceedings foreclosing a tax lien.. 
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Heard on bill and answer. For lack of proof to establish diversity 
of citizenship, jurisdiction of the case disclaimed. 

Austin E. Griffiths, for complainants. 

S. P. Richardson, L. R. Byrne, and Bogie & Spooner, for défend- 
ants, 

HANFORD, District Judge. Upon an examination of the plead- 
ings, the court finds that the answer, in its entirety, fuUy admits ail 
but one of the facts essential to entitle the complainants to the relief 
prayed for in their bill of complaint. The jurisdiction of the court 
appears to hâve been invoked on the ground of diversity of citizenship 
of the parties. The answer requires proof of the averment that at 
the time of commencing the suit the complainants were citizens of the 
State of Pennsylvania, and without proof to establish that fact affirm- 
atîvely the court cannot assume jurisdiction to render a decree in their 
favor. 

Formerly, in the practice of the fédéral courts, jurisdiction of a 
case commenced originally in a Circuit Court of the United States at- 
tached if the bill of complaint contained sufficient averments of the 
jurisdictional facts, and to oust the court of jurisdiction the défendant 
was required to contest the jurisdiction by a spécial plea; but under 
the statutes now governing the practice the fédéral courts are re- 
quired on their own motion to disclaim jurisdiction at any stage of a 
case, if satisfied that any essential fact does not exist. Therefore, 
whenever the record shows upon its face that there is a comroversy 
as to a jurisdictional fact, the court must require proof to support a 
finding to eliminate such question, or else assume that it does not bave 
jurisdiction. Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 781, 36 L. 
Ed. 579 ; Anderson v. Watts, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. 
Ed. 1078; Steigleder v. McQuesten, 198 U. S. 141, 25 Sup. Ct. 616, 
49 E. Ed. 986 ; O. R. & N. Co. v. Shell (C. C.) 125 Fed. 979. In the 
case last referred to, on a rehearing, the court filed a mémorandum 
décision which sets forth mv settled convictions on this subject. 143 
Fed. 1004. 

Before rendering a final decree the court will consider an applica- 
tion to submit proof as to the citizenship of the complainants, if such 
an application shall be made promptly. 

Supplemental Opinion. 

The objection to the jurisdiction which was sustained by the 
court in an opinion heretofore filed in this case, having been obviated 
by a stipulation of the parties, the duty now devolves upon the court 
of deciding other questions upon considération of the bill and answer. 

1. In the bill of complaint the complainants deraign title from the 
government of the United States by a patent duly issued which vests 
in them the full fee-simple title to and right of possession of the 
premises in controversy, unless the same bas been divested by the 
proceedings to foreclose a lien for delinquent taxes, under which the 
défendants claim title and right of possession adverse to the com- 
plainants. It is not necessary for the complainants to prove their 
title, becàuse the adverse title asserted is deraigned through them. 
143 V.—Gi 
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McDonald V. Hannah, 59 Fed. 977, 8 C. C. A. 436. Thè' 'âccuracy of 
the record of the judicial proceedings set forth in the pleadings is 
not disputed, and there is no controversy to be determined with re- 
spect to the facts relied iipon to support the jurisdiction of the superior 
court to render its decree foreclosing the tax lien. 

8. The légal questions are very simple, and it is only necessary to 
State my conclusions and the grounds upon which they are based. 
The Code of Procédure of this state provides two methods of com- 
mencitig civil actions in the courts of the state, viz. : One method is 
by the service of a summons, which may be issued by the attorney 
for the plaintiff, and some of the preliminary steps in a suit or action 
commenced in that way may be taken before any papers are filed with 
the cl.erk of the court. The other method is by the filing of a complaint 
with the clerk of the court and the issuance of a summons. By the 
record exhibited to this court it appears that the proceedings to fore- 
close the tax lien were not initiated by either method, there was no 
service of a summons upon the owners of the estate, and the applica- 
tion for a decree foreclosing the tax lien, which is the only pleading, 
and therefore must be deemed the complaint, was not filed with the 
clerk of the court until several days after the rendition of the decree. I 
deem it unnecessary to assign any other reason for holding that a 
decree confiscating property, without actual or légal notice to the 
owner, rendered by a court previous to the entering of a suit or action, 
formally, by one of the methods preScribed by law, is not merely an 
irregularity, but absolutely void for want of jurisdiction, than this : 
That by the fundamental principles of jurisprudence in, this country 
such a decree is not a judicial détermination of légal rights, and is 
not entitled to respect in any other tribunal. Wjndsor v.' McVeigh, 93 
U. S. 274, 23 L,. Ed. 914; McManus v. Morgan, 38 Wash. 528, 80 Pac. 
786. 

There remaîns to be cbnsidered only the technical points of plead- 
ing and practice rielied upon by the défendants to defeat the complain- 
ants in a hearing upon the bill and answer. 

3. It is erroneously assumed that ail averments of the bill of com- 
plaint not expressly admitted by the answer must be taken to be un- 
true. I say, eirroneously,; because I epnsider that facts wiell pleaded 
in a bill of complaint and not denied nor controverted' by the answer 
are not required to be proved, unless the défendant by the answer de- 
mands proof. The défendants werè distinctly wamed that this rule 
woùld be applied in the détermination of this case upon the merits, 
whèn the coiirt overruled exceptions- to the ansWer for alleged in- 
sufficiency, on the ground that material averments were, nèither admit- 
ted not denied. I hold, also, that the answer must be read in its en- 
tirety, and fairly interpreted, in order to ascertain the sensé of it, and 
that gênerai déniais which are incbnsistent with facts affirmatively 
alleged are not entitled to considération. This rule éliminâtes a clause 
in the answer in which the défendants say "they deny that plaintiffs 
are the owners or entitled to the possession of the" tract of land de- 
scribed in the bill of complaint; for by the same answer they attempt 
to deraign a title 'to the same land, by virtue of a tax' deed executed 
pursuant to the same foreclosure proceedings referred to in the bill 
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of complaint, and admit the accuracy of the record of said proceed- 
ings showing that the delinquent tax upon the property was assessed 
to the plaintiff John Klenk, who was also named as the respondent in 
said proceedings, and thereby admit that the title was vested in said 
plaintiff, and rest their entire daim to the property upon a sup- 
posed divestiture of the complainants' title by judicial proceedings 
which, for the reason above stated, are null and void. 

4. The bill tacitly, at least, admits that the défendants did acquire 
a valid lien upon the property for a delinquent tax, and that no 
actual tender of payment to the défendants was made before com- 
mencing this suit, and the answer dénies an averment of the bill that 
an offer of payment was made. In this connection the défendants 
rely upon a statute of the state which requires the complainant, in 
any suit for an injunction to interfère with proceedings for the col- 
lection of taxes or for the recovery of property sold for taxes, to al- 
lège and prove that before commencing suit the amount justly due 
was paid, or tendered, and refused. 2 Ballinger's Ann. Codes & St. 
§§ 5678-5680. It is the opinion of the court, however, that, in so far 
as this statute extends the rule of equity which requires a suitor in 
equity to do or offer to do equity on his part, it is not controlling in 
a court of the United States, which cannot be hampered, in the exer- 
cise of its chancery jurisdiction, by local statutes. The bill contains 
a clear and unconditional offer on the part of the complainants to sub- 
mit to such terms as the court may impose, and to pay whatever sum 
the court may adjudge to be due to the défendants; and as, by the 
answer, the défendants deny absolutely the right of the complainants 
to recover the property on any terms, it appears that a tender of pay- 
ment would hâve been a useless formality, and therefore unnecessary. 
28 Amer. & Eng. Encyc. Law (2d Ed.) 5 ; 17 Encyc. PI. & Pr. 96? 
et seq. 

5. The défendants rely firmly upon an averment of their answer to 
the effect that they "are now in the quiet and peaceable possession 
of the same" (meaning the property which is the subject of the liti- 
gation), as a complète bar to a suit in equity in a United States court 
to recover possession of, or to try questions affecting the title to, the 
property. The argument in support of this contention is based upon 
an assumption that the suit is in the nature of a bill quia timet. It 
is undoubtedly true that a suit of that description cannot be main- 
tained, under the equity System of the fédéral courts, against a de- 
fendant in the actual possession of real estate ; but there are two an- 
swers sufficient to réfute the défendants' argument. One is that the 
answer contains no déniai of an averment of the bill to the effect that 
the property at the time of commencing the suit was unoccupied and 
not in the actual possession of any one. That averment being unde- 
nied, the affirmative allégation of the answer amounts to nothing more 
than the statement of a légal conclusion, based upon the défendants' 
assertion of title by which they assume that, having the légal 
title, they hâve also légal possession, as contradistinguished from ac- 
tual possession. If the averment quoted may be treated as an affirma- 
tive déniai of the complainants' averment that the property was un- 
occupied when the bill was filed, it is evasive and sham, because it 
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is qualified by the word "now," and justifies the inference that_ the 
défendants did not hâve possession until after they had received 
notice of the pendency of the suit. The argument, however, is 
founded upon false premises, in this : that, instead of being a suit for 
an injunction to quiet the title, or to remove a cloud, the bill admits 
the existence of a lien, and the object of the suit is to redeem the 
property, by payment of the amount due to the défendants, and re- 
store the complainants to their full rights as the owners of the prop- 
erty, with an unincumbered title. Of such a suit, when the right of 
the complainants to redeem is disputed, a court of equity alone bas 
jurisdiction to adjust différences bètween the parties with respect 
to the amount legally and equitably due, and to afford adéquate relief 
by the exertiort of the power necessary to extmguish the lien. 17 
Encyc. PI. & Pr. 9 M et seq. 

It is the opinion of the court that the complainants are not re- 
quired to pay any of the costs of the void judicial proceedings, but 
they should pay into court for the défendants the full amount paid 
for the assignment of the tax certificates, and the full amount of 
ail taxes paid by the défendants upon the property, with interest 
at the rate prescribed by the revenue statutes to be paid to redeem 
property sold to purchasers for delinquent taxes; and, if they are 
unable to agrée upon a computation, the case will be referred to 
the master in chancery to ascertain the amount due, and, upon pay- 
ment being made as indicated, a decree will be entered, canceling the 
tax lien and rèquiring the défendants to relinquish ail daims to the 
property. 
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THE WILLIAM B. REIS. 

(District Court, N. D. Ohio, B. D. February 15, 1906.) 

Nos. 2,380, 2,383, 2,386 

Collision — Vessel Dbifting fkom Mooeinqs — Neoooent Inattention to 
Lines. 

The William E. Reis, a steam propeller weighiag with the cargo of ore 
on board about 8,000 tons, was moored for the winter at a dock in Cuy- 
ahoga river at Clevelnnd being fastened to the wharf by a number of 
lines. A flood due to heavy rains and melting snow occurred during the 
winter, and for two or three days the water rose and when it had risen 
five feet the Reis brolie from her moorings by reason of the parting of 
ail of her lines, and drifted agalnst and injured a number of vessels 
moored below. It appeared by a prépondérance of évidence that the 
fastenings would bave been reasonably sufflcient if they liad been prop- 
erly adjusted, but that they were not, and, in conséquence, they were 
probably broken by the unequal strain to which they were subjected by 
the lifting of the vessel. ïhe only person left on board in charge during 
the rising of the water was a boy without expérience, and physically 
unable to properly adjust the lines. It also appeared that no other 
of the numerous vessels moored in the river broke loose. Eeld, that 
the vessel had not sustained the burden resting on her to show that her 
drifting was the resuit of inévitable accident or of a cause whlch due 
care and nautical skill could not hâve provided against, and that she 
was liable for the resulting damages. 

[Ed. Note. — For cases in point see vol. 10, Cent Dig. Collision, §85%.] 

In Admiralty. Suits for collision. 

Roger M. Lee, for F. M. Osborne, and Kelley Island Transport 
Co. and others. 

Hoyt, Dustin & Kelley, for Pittsburg S. S. Co. 
Goulder, Holding & Masten, for The William E. Reis. 

TAYLER, District Judge. About 8 o'clock on the morning of 
January 33, 1904, the steam propeller William E. Reis, which had been 
tied to the dock with her bow upstream, broke away from her moor- 
ings in the Cuyahoga river, a few hundred feet above the Columbus 
Street Bridge, Cleveland, and drifted, stern first, toward Lake Erie. 
A short distance below the bridge she struck the stem of the steam 
propeller John W. Moore, and broke her adrift; the Moore struck 
the steam propeller James B. Eads, which was tied up immediately 
below, broke her adrift, and ail three vessels drifted down the river 
and brought up against the Superior Street Viaduct. The Reis also 
struck and damaged the barge Fanny Neil. 

Libels were filed by the owners of the Moore, the Eads, and the 
Neil, against the Reis, alleging in substance, among other things, the 
facts above stated, and charging against the Reis the foUowing 
faults: (a) That the Reis did not hâve out proper or sufQcient win- 
ter moorings for such a position as she occupied in the river, (b) 
That those in charge of the Reis negligently failed to take proper anrl 
seamanlike précautions to prevent her breaking adrift from her moor- 
ings in view of the rising water and the threatening conditions im- 
pending pfior to the morning of January 32d. (c) That those in 



1014 . 143 FEDERAL REPORTER. 

charge of the Reis negligently failed to look after and properly care 
for such moorings as the Reis had out. (d) That the person or per- 
sons in immédiate charge of the Reis were incompétent, and iciatten- 
tive to their duties. (e) That the anchor equipment of the Reis 
was negligently permitted to be and rernain in such condition that 
both of said vessel's anchors could not be promptly put in use. (f) 
That the person or persons in charge of the Reis negligently failed 
sçasonably and properly to use her anchor or anchors in order to 
prevent her drifting down with the current after she had so broken 
adrift. 

The damage sustained by the Moore is alleged to amount to the 
sum of $18,304.83 ; by, the Eads, $6,000 ; and by the Neil, $485.36. Au 
order was made consolida,ting the cases. 

The Reis was a vessel of nearly 5,000 gross tons burden. She had 
brought down a load of ore, part of which had been unloaded, but 
the grëater part of her cargo remained on board. At the time of 
breaking away, she weighed, with her cargo, nearly 8,000 tons. When 
laid up, early in December, 1903, her fastenings were, according to 
the testimony of her master and crew, as follows : An 8-inch manila 
line, leading ahead some 30 feet from her forward starboard tow 
chock, to à pile on the dock. Thé fîrst fastening abaft of this was six 
parts of a 6-inch manila line, leading from the breast chock in the 
windlass room to the dock timbers on the dock; three of thèse parts 
leading quartering ahead, and three parts about 46 degrees forward 
of abeam. From her forward deck engine, a short distance abaft of 
her forward house, she had a ^-inch steel cable leading ahead, and 
one astern; also three parts of a 6-inch manila line leading ahead. 
From her amidships timberhead, abreast of her amidships deck en- 
gine, she had a >4"inch wire cable leading ahead. From her after 
deck engine, she had a ^-inch steel cable leading ahead, and another 
one astern; and from the same chock she had two parts of a 6-inch 
line leading ahead. From the after chock she had three parts of a 
6-inch line, two, leading ahead, and one leading astern. Thèse lines 
were ail made fast to dock timbers and piles on the dock ; and, where 
bights were put out, thèse were fastened around dock timbers with 
toggles. The Unes had varions leads, some short, and some long, but 
it is impossible, from the testimony, to give their definite length. 

There is a serious conflict in the proqf as to whether the Reis was 
shifted, after being tied up by her master in December. I am in- 
clined to the opinion that she remained in the same position, with 
the same fastenings. In any event, it is not contended that her fas- 
tenings were any more secure at the time when she broke away than 
when she was tied up. Early in, January, 1904, there had been a heavy 
fall of snow, followed by cold weather, which formed much ice, and 
also prevented the melting of the snow. About the 18th, the tempéra- 
ture rose rapidly, the ice and snow melted, and a heavy fall of rain ac- 
Gompanied it, continuing for three or four days. The resuit was a very 
unusual — perhaps an unprecedented— winter flood. There had been, 
however, much greater floods in the spring and summer months. 
Owners and rnasters were warned, through the newspapers and other- 
wise, that a fr^sbet was impending; and the évidence shows that such 
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a gênerai sensé of alarm was felt as to cause the taking of extra 
précautions by the owners, and those in charge, of vessels. Nothing 
was done by those in charge of the Reis to make her more secure, but 
her "shore captain," who Hved aboard another vessel some distance 
away, claims that he examined her fastenings two days before the 
accident, and found them secure and sufficient. It also appears that 
several masters of the Corrigan boats, one of which was tied up im- 
mediately below the Reis, made some examination of her fastenings 
the afternoon before she broke away, and they testify that, in their 
opinion, the fastenings were sufificient, in view of the high water then 
and to be expected. The water rose gradually, but somewhat more 
rapidly Thursday night and Friday morning. At the time the Reis 
broke loose, the water was about five feet higher than it stood before 
the thaw set in. It is difficult to say just which of her lines first 
parted, but it does appear that her stern swung out before she had 
drifted any distance, because the Case which lay only 20 or 25 feet 
below the Reis, was not touched by her. Certain, it is that every one 
of her lines and cables parted, and that no dock fastening gave way. 
The management of thèse lines and cables, by the shipkeeper of the 
Reis, will be referred to later on. 

The rule of law applicable to this case is stated in The Louisiana, 
3 Wall. 164, 18 L. Ed. 85, as follows : 

''The collision being causée! by the Louisiana driftlng from her moorings. 
she must be liable for the damages conséquent thereon, unless she can show 
aflirmatively that the drifting was the resuit of inévitable accident, or a 
vis major which human skill or précaution and a proper display of nautical 
skill could not hâve prevented." 

An examination of the testimony with référence to the application 
of this rule of law to the facts of this case discloses two duties laid 
upon the owners of the Reis: (1) That her fastenings should be 
secure and suitable to sufifîciently hold her to the dock, in view of 
any flood or force which might reasonably be apprehended as likely 
to afifect her; and (2) that thèse fastenings should be kept in such ad- 
justment, between the boat and the dock, as to prevent any undue 
strain from coming upon them in conséquence of the lifting of the 
vessel by reason of the rising of the water. 

1. As to the character of the fastenings, there is great conflict. 
I "think it is fair to say that taking the testimony of the master of 
the vessel and those who originally tied her up, and the testimony of 
those who examined her fastenings the day preceding the accident, 
and giving full weight to the contrary testimony of libelants' wit- 
nesses, thèse fastenings were such as would satisfy a prudent navi- 
gator that they were sufficient, if kept in propér adjustment, to repel 
the force of any flood reasonably to be apprehended. On this sub- 
ject, a large amount of testimony was taken, and much argument 
expended. In view of the conclusion to which I hâve corne respect- 
ing the other duties of those in charge of the Reis, it is not necessary 
to dévote further time to this branch of the case. 

2. An examination, however, of the testimony, and a disclosure of 
the facts, which are reasonably well established, connected with the 
management of this vessel during the night and immediately before 
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the vessel broke away, satisfy me that her owners were wanting in- 
such care as ordinary prudence would dictate in respect to the manipu- 
lation — the easing and taking in the slack — o£ thèse fastenings, dur- 
ing the critical hours preceding the accident. 

The Reis was a vessel weighing, with her cargo, nearly 8,000 tons. 
If we assume that she was securely fastened to this dock, we discover 
that she was left there, with this stupendous weight, in a rising river» 
which, in fact, rose about five feet, in charge of a mère boy, less than 
20 years old, whose expérience as a sailor comprised four trips on the 
lakes, with a preliminary training of one season as a second cook. 
This large vessel, with her heavy cargo, lifting with the rise of the 
water, and, lifting, subjecting her cables and lines to an enormous 
strain, was not only left in charge of one person, but of a boy wholly 
inexperienced in such matters, and certainly not possessed of capacity 
or expérience to meet a serious emergency like this. 

He testifies that the evening before the accident the bow of the 
Reis stood out some 8 or 10 feet from the dock, and that during the 
night, on account of the rise of the water, she had gone in until she 
was three or four inches, at the turn of her bow, from the dock. Thus, 
such slack as there was in her lines was being rapidly taken up by 
the lifting of the vessel; and, the moment that a severe strain came 
upon thèse lines, due to the lifting, they would alnîost Inimediately, 
of necessity, part. If she had had twice as many lines out as the re- 
spondents claim she had, and they were not properly adjusted so as to 
distribute the strain through them ail, and, indeed, so as to wholly 
relieve thern from any strain due to the rise of the vessel with the 
rising water, they would hâve parted just the same. In my opinion, 
this is the way this accident occurred. He claims that during the 
night he eased up three lines — the last one at 3 o'clock or before; 
yet the river continued rapidly to rise from that time until after the 
breaking away of the vessel, a period of six hours. He did not ease 
thèse lines up more than a few inches, some six or eight inches, or 
thereabouts. But hère were many lines and cables, of varions lengths, 
leads, and angles. If it is at ail essential to the safety of a vessel, 
under circumstances such as existed at this time, that lines and cables 
should be slacked off in order to make provision for the rising of the 
water and the conséquent lifting of the vessel, then it was to the 
last degree necessary that that work should be done on a heavy ves- 
sel like this, with the greatest care, and many times: and this could 
only be done by a compétent person or persons. The expert navi- 
gators called by the libelants insist that it would take several men to 
accomplish this work; and that it ought to be done frequently. But, 
however that may be, it is apparent that this young and inexperienced 
boy was incapable of knowing what to do, and, if we believe the 
witnesses for the libelants, physically incapable of doing what was nec- 
essary to be done. 

As Mr. Justice Grier said, in the case of The Louisiana, that "it 
requires no assumption or affectation of any very great nautical skill 
in this court to point out the defects of the management of this ves- 
sel," so it may be said hère that it requires no assumption or affecta- 
tion of any very great nautical skill in this court to point out that, under 



THE WILLIAM E. REIS. 1017 

the admitted circumstances of this case, it required the highest degree of 
care throughout the night of the 21st and 22d of January, 1904, while 
this flood was rapidly rising, to adjust and readjust, as the need 
might be, the Unes and cables by which this vessel was made fast 
to the dock. The shore captain, whose duty it was to look after 
the Reis, was aboard another vessel, which was in his charge, safei}- 
moored in the quiet waters of the oîd river bed, where there was little 
danger ; and left the Reis, with the grave necessities of the situation, 
to the care of an inexperienced keeper. It is apparent that it was due 
to the failure to properly slack or take in the slack of thèse Unes, so 
as to distribute the strain upon them, or to relieve them from any 
strain from the rising vessel, that this accident occurred. If it was 
the force of the flood, as distinguished from the pull of the vessel due 
to its being elevated by the rising waters, which caused it, then it 
was caused by reason of the fact that the strain was not distributed 
throughout the fastenings, but was concentrated on one or more of 
them, wherefore they gave way. In either event, it would be due to 
the failure of the shipkeeper to properly attend to the fastenings. 
In the case of the Louisiana, the court says : 

"The drifting of this vessel was not caused by any sudden hurricane which 
nautical expérience could not antlcipate. None of the other numerous ves- 
sels, at that tlme în the harbor, were drlven from their moorlngs." 

The same fact appears in this case. None of the other vessels tied 
up along the Cuyahoga river — and there were many of them — escaped 
from their moorings. It is true the claim is made that a vessel broke 
away at Lorain, and another or two at Bufifalo ; but it cannot be con- 
tended that any certain comparison can be made between those cases 
and this, because conditions may not hâve been, and probably were 
not, the same. The suggested fact, which seems to hâve had weight 
with the Suprême Court in the case of the Louisiana, is that no other 
vessel, similarly situated, did break from her moorings. I am satis- 
fied that the weight of the testimony establishes the fact that the own- 
ers of the Reis were grossly négligent in their failure to suitably care 
for the handling of this vessel during the period of the rising flood; 
and this is true, whatever may hâve been the sufficiency of the fasten- 
ings. She broke away either because the strain on her lines was not 
suitably distributed, so as to withstand the force of the flood's current 
or because they were not suitably slacked to correspond with the 
lifting of the vessel due to the rising of the water. 

Complaint is made as to the anchors on the Reis, and the failure of 
the shipkeeper to promptly handle them after the vessel broke loose. 
The weight of the testimony discrédits the statement of the shipkeeper, 
that he dropped the starboard anchor immediately after the Reis broke 
loose. Whether this be true or not, it is too spéculative to enquire 
as to what would hâve happened if the anchors had been properly 
dropped. The fault for which the Reis must be held responsible had 
already occurred. 

A decree may be drawn in favor of the libelants, and against the 
respondents, with the usual référence for the assessment of the dam- 
ages to which each libelant is entitled. 
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In re OASTLEBERRT. 
(District Court, N.'D. Georgia, N. W. D. December 2, 1905.) 

1. Bankeuptcy— Exempt Propebty— JuRisnicTibs of Court Oveb. 

A court of bankrUptciy bas no jurisdlction over exempt property of 
the banlîrupt, éxcept to set the same aside, and where tbe exemption is 
claimed In money in the bands of the trustée, upon , which a créditer 
daims an équitable lien superior to the exemption right the bankruptcy 
court can do no more than to set aside the exemption, direct the trustée 
to hold the fund ùntll proceedings to détermine the right thereto can be 
Instituted in a court of ! compétent jurisdlction, and in the meantime to 
withhold a diseharge. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, 
§§ 672-674.] ' 

2. Same — Right to Esej^iption^-Gkoegia Statutes. 

The good faith jequired of a debtor by Code Ga. 1895, § 2830, to entitle 
him to his homestëad exemption, as such section is construed by the 
Suprême Court of the state is in making a full and fair disclosure 
of his property, and a court of bankruptcy is not Justifled in denying 
his exemption because of his fraud in other respects. 

In Bankruptcy. On objections to allowance of bankrupt's exemp- 
tion. 

Payne & Payne, for bankrupt. 

R. J. & J. McCamy, for creditors. 

King, Spalding & Little, for surety company. 

NEWMAN, District Judge. It is unfortunate, perhaps, that the 
machinèry of the bankruptcy court is not such as would authorize the 
court to turn over the money in the hafids of the trustée, less expansés, 
to the authorities of the coutity of Dade, at least so much of it as 
has bëen derived frOm a sale of the real estate. 

It seems entirely clear from th& évidence that this real estate was 
bought with the money of the county; the checks given to pay for the 
same appearing to hâve beeti signed by the bankrupt as "county treas- 
urer." What may be the truth as to the money realized from a sale 
of the stock of merchandise, seems rather more difficult to détermine. 
The bankrupt, it is conceded, owes over $17,000 to mercantile credit- 
ors. The rights of Dale county and the mercantile creditors, respec- 
tively, can be determined hereafter, in a court of compétent jurisdiction. 
The trustée in bankruptcy takes no titleto exempt property, and the 
only jurisdiction that a court of bankruptcy has, as to exempt prop- 
erty, is for the purpose oî'setting it apart, and after hearing any 
question raised as to the right of exemption, to either refuse or ap- 
prove the exemption, and hâve it turned over to the bankrupt. Bankr. 
Act July 1, 1898, c. 541, § 70, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451]. 

It is thoroughly settled now that the bankrupt court will not under- 
take to enforce debts claimed to be good against the homestëad or ex- 
emption. Such is the ruling of this court in Re Camp (D. C.) 91 
Fed. 745; In re Wright (D. C.) 96 Fed. 187, following In re Bass, 
3 Woods, 382, Fed. Cas. Nb. 1,091, the opinion being delivered by 
Mr. Justice Bradley. This is now thoroughly settled by the Suprême 
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Court in Lockwood v. Exchange Bank, 190 U. S. 294, S3 Sup. Ct. 
751, 47 L. Ed. 1061. 

The décisions referred to were ail with référence to notes containing 
a waiver of homestead exemption, but the same rule would be appli- 
cable in a case like this, where it is claimed that it is subject to an 
exécution issued by the ordinary of the county, for the amount of the 
défalcation of the county treasurer. I do net differ at ail with the 
référée in holding that the rights of the county of Dade are superior 
to the right of the bankrupt to his exemption in the sensé that the 
county's claim against the amount of the exemption can be enforced, 
and the money paid ultimately to the county, rather than to the bank- 
rupt. The same is true, however, of a note waiving homestead and 
exemption; but that is no reason why the exemption should not be 
set apart. But under the ruling of the Suprême Court in Lockwood 
V. Exchange Bank, the court will refuse a discharge until opportunity 
can be given to the creditors whose debts are good against the ex- 
emption, to enforce the same in a court of compétent iurisdiction. 
Of course, where the exemption claimed, as in this case, is in money 
held by the trustée, the bankruptcy court would hold the fund and pro- 
lect it until proper proceedings can be instituted and the money se- 
questered by a court of compétent jurisdiction, for the benefit of par- 
ties at interest. The référée having inadvertently found that the 
équitable title to this fund in the hands of the trustée was in the county 
of Dade, by an amendment to his decree, found that the title was in 
the bankrupt, subject to an equity, under the facts, in favor of the 
county. This being true, and the only ground upon which the exemp- 
tion was denied being, it would seem, the outrageous character of the 
transaction, and the strong equity in favor of the county, it seems to 
me wholly insufïïcient, under the well-established practice to refuse 
to approve the exemption. 

I hâve hesitated considerably, in view of the peculiar facts in this 
case, as to whether a case was not made under section 2830 of the 
Code of Georgia of 1895, for denying the homestead on the ground 
that the bankrupt has not acted in perfect good faith. I think, how- 
ever, a careful examination of the section referred to, and the dé- 
cisions of the Suprême Court of the state on the question, that 
the first part of section 2830, which requires the bankrupt to act in 
perfect good faith, is qualified by what follows in the section, and 
that the good faith reqTiired is in making a full and fair disclosure of 
his Personal property. The whole language of the section, I think, 
shows this, and it is especially shown by the following: 

"Tbe debtor guilty of willful fraud in the concealment of part of Iiis 
property from his creditors, of which he is possessed when he seelîs the ben- 
cfit of the exemption, shall, on account of his fraud, lose the beuefit of such 
exemption, and his property shall be subject to the payment of ail just 
debts which he owed at the time such fraud was committed," etc. 

It is in the making of a free and fair disclosure of property that 
good faith is required. I do not see how the ordinary could hâve re- 
fused to set apart the exemption, the county and other creditors having 
the right, of course, to enforce their claims against it in the proper 
manner. If this be true, the court of bankruptcy should do the same. 
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In Lock A^ood v. Exchange Bank, supra, Mr. Justice Wliite, deliv- 
ering the opinion of the court, says: 

"We think that tbe terms of the bankruptcy act of 1898, above set out, 
as clearly évidence the Intention of Gongress that the title to the property 
of a banljrupt, generally exempted by state laws, should remain in the 
bankrupt, and not pass to hls représentative In bankruptcy, as dld the pro- 
visions of the act of 1867, considered In Re Bass. The fact that the act of 
1898 confers upon a court of bankruptcy authority to control exempt prop- 
erty in order to set It aside, and thus exclude it from the assets of the 
bankrupt esta te to be admlnlstered, affords no just ground for holding that 
the court of bankruptcy must administer and distribute, as included in 
the assets of the estate, the very property which the act, in unambiguous 
language, déclares shall not pass from the bankrupt, or become part of the 
bankruptcy assets. The two provisions of the statute must be coûstrued 
together, and both be given efCect. Moreover, the want of power in the 
2ourt of bankruptcy to administer exempt property Is, besides, shown by 
the eontext of the act; since throughout its text, exempt property Is con- 
trasted with property not exempt, the latter alone constituting assets of 
the banln-upt estate subject to administration. The act of 1898, Instead of 
manifesting the purpose of Gongress to adopt a différent rule from that 
which was applied, as we hâve seen, wlth référence to the act of 1867, on 
the contrary, exhibits the Intention to perpetuate the rule, since the pro- 
vision of the statute to which we bave referred in reason is eonsonant only 
with that hypothesls." 

It seems to me clear, therefore, that the bankruptcy court only took 
the property in this case, as in cases of ail property claimed as exempt, 
for the purpose of setting it aside, and it never became, except in 
that limited way, a part of the assets in bankruptcy. No other reason 
for refusing the exemption is shown except that Dade county has a 
lien of the highest character on the fund so set apart. This it can 
readily enforce by instituting proper proceedings for that purpose. 

The action of the référée is disapproved, but he is directed to re- 
quire the trustée to hold the fund claimed as exempt, to allow the 
county of Dade, and ail other creditors, a reasonable opportunity to 
enforce against such funds in proper courts their respective daims. 
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In re CASTLBBBRRT. 
(District Court, N. D. Georgla. March 8, 1906.) 

1. Bankeuptcy — Payment op Costs Feom Exempt Pbopebtt — Rights of 

Lien Ceeditoe. 

The right to pay the costs and expansés of a bankruptcy proceeding 
from money set aslde to the bankrupt as exempt, to which he assented, 
Jield superior to the right of a creditor claiming an équitable lien on 
the fund. 

2. Same — Trustée— Right to Commissions. 

A trustée is entitled to commissions on money reallzed by him from 
the sale of property of the bankrupt, which is claimed by the latter as 
exempt, and also claimed by a creditor, and which bas been paid over 
by the trustée to the receiver of a state court in which such claima 
are being litigated where no objection to such commissions is made by 
the bankrupt. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banliruptcy, S 
571.] 

S. Same — Cotjnsel Fées — Seevices Rendeeed to Bankbupt. 

A court of bankruptcy will not fix the amount to be paid to counsel 
for a bankrupt for services in proouring tlie allowance of hls exemp- 
tions which is a matter for agreemenc between the parties. 

In Bankruptcy. On allowance of costs and expansés. 

Payne & Payne, for bankrupt. 

R. J. & J. McCamy, for creditors. 

King, Spalding & Little, for surety company, 

NEWMAN, District Judge. The bankrupt is making no objection 
to the payment of the costs and expenses in the bankruptcy court out 
of the exemption allowed him. On the contrary, in his application filed 
with the référée on June 23, 1905, he expressly asks that he be al- 
lowed his exemption "subject, however, to the costs, and expense 
and attorney's fées which may be legally incurred and allowed in this 
proceeding." The county of Dade is objecting to it. It appears that 
the county of Dade when it originally appeared in court against the 
allowance of the homestead, asked that the funds of the bankruptcy 
court be turned over to it, less "the costs and expenses thereof." But 
without seeking to estop the county of Dade in any way by this state- 
ment of its former pleading hère, it seems to me that in this issue 
between the county of Dade's claim against Castleberry and the costs 
of the bankruptcy court, the costs should be preferred. It is not a 
question now, as to allowing the expenses out of the bankrupt's ex- 
emption; but it is a question between the county against Castleberry 
as defaulting tax collector, and the costs and expenses of this court, 
and, on that issue, I think the costs and expenses should prevail. The 
expense attached to the administration of this estate is rather large, 
and yet, on an examination of the statement of the various items, I 
do not see how any one of them could be lessened. The amount al- 
lowed the receiver and the attorneys is very reasonable ; and the other 
items cannot be objected to. 

I think the référée erred in confining the compensation, that is, the 
per cent, allowed the trustée to the amount disbursed by him less the 
amount paid over to the receiver of the superior court. As I under- 
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Stand it, the bankrupt hiroself is not objecting to thèse commissions, 
and it is like the other expenses, a cOntest between the county and 
the expenses of thé Court. The langûage of thô bankruptcy act is 
"ail moneys disbursed by them;" that is, by trustées. This money 
unquestionably is ail disbursed by the trustée. The trustée sold the 
property of the bankrupt and realized ,ff om it the cash in his hands. 
The referee's refusai to allow him his commission on the amount to 
be paid over to the receiver of the state court, was based upon the idea 
that he was not entitled to his commissions out of the exemption. 
How this might bè usually, where the trustée with the consent of 
the bankrupt reduces the personalty to cash, is not the issue hère, 
because the bankrupt has expressly agreed, as I understand it, to the 
allowance of ail costs and expenses in this court. I think the trustée 
should be allowed his commission on the entire amount disbursed. I 
do not feel justified in interfering with the amount allowed by the 
référée as counsel fées. It appears from the referee's certificate with 
référence to the allowance of the fee of Payne & Payne, attorneys for 
the bankrupt, that in fixing the amount of the fee, he considered the 
fact of their représentation of the bankrupt in the matter of his ex- 
emption. I do not think that this court could undertake to fix a fee 
for this service. Légal services to a bankrupt in having his exemp- 
tion allowed is a matter between the bankrupt and his' attorneys. 

The amount which counsel admit they will receive net, after paying 
certain expenses, seems to me to be a sufficient fee for filing the 
schedules, and attendance at the ex;amination of the bankrupt at the 
first meeting of creditors. 



UNITED WATER WORKS 00., Limited, v. STONa 

(Circuit Court, D. Massacliusetts. Marcli 6, 1Ô06.) 

No. 162. 

CouETs — t'EDEaiL Courts — CoNroEMiTY to Statu Praotice — Attachment — 
Spécial Attachment Pbndinq Action — Massachusetts Statuts. 

Under Rev. Laws Mass. c. 16Y, § 80, which authorizes an attachment 
at any time during the pendency of an action where one would hâve 
been authorized when It was commenced, no ground is necessar^ to be 
Bhown for such spécial attachment other than laclj ; of security for any 
judgment plaintiff may recover, which is in gênerai sufflcient grouud for 
an attachment under the law of the state. 

At Law. On motion to dissolve spécial attachment 
See 127 Fed. 587. 

Anson M. Lyman, for plaintifF. 

L. S. Dabney and Robert B. Stone, for défendant. 

LOWELL, Circuit Judge. This was an action of contract begun 
by a chip attachment. On February 27, 1906, the plaintifif filed a mo- 
tion for a spécial precept as follows: 

"And now cornes the plaintiffi in the above-entltled action and says that 
suit was begun on the 29th day of Novémber, 1902, and that the amount 
ciaimed by the plaintiff is twelve thousand one hundred ninety-three and 
33/100 ($12,193.33) dollars, with interest; that no attachment of any klnd 
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whatever was made in said action to secure wliatever judgment the plaintiflC 
miglit recover; thiat tiie court bas directed that said case be referred to an 
auditor to tiear and pass upon tlie defendant's mémorandum of charges 
agalnst this plaintilï, and that said case is liljely to continue for some time 
before final judgment can be entered. 

Wlierefore it prays that a spécial precept may issue for the attachment 
of the goods and efCects of the défendant In the sum of twenty thousand 
($20,000) dollars." 

This motion was based iipon Rev. Laws Mass. c. 167, § 80, which 
reads as follows: 

"At any time during the pendency of an action, suit, libel, pétition or 
other proceeding at law or in equity, upon the commencement of which an 
arrest or attachment is authorized by law, the court or trial justice for 
cause may, on motion ex parte, order such arrest of the défendant or such 
attachment of his property by the trustée process or otherwise to secure the 
judgment or decree which the plaintifC may obtain in said cause ; but no 
arrest of the défendant shall be authorized unless the plaintiff or a person 
in his behalf makes affldavit and proves to the satisfaction of the court or 
trial justice the same faets as are required to be proved to autliorize an 
arrest on mesne process. Such arrest or attachment shall be subject to ail 
the provisions of law relati?e to arrest and attachment upon mesne process, 
so far as applicable." 

The precept was issued ex parte, and thereafter the défendant filed 
the following motion: 

"Now cornes the défendant and moves that the order in said action, by 
which a spécial attachment of defendant's property was authorized, be re- 
voked ; and says that no cause for such attachment was alleged in the 
plaintifC's pétition therefor, and that there is no cause why such attachment 
should be allowed; and pending the détermination of this motion the de- 
fendant prays that the plaintilï be directed to return to the clerk of this 
court the spécial precept heretofore issued for such attachment." 

The défendant contends that, in order to warrant the issuance of the 
precept, the plaintiff must show some cause for the attachment other 
than mère want of security for payment of the judgment to be re- 
covered; such cause, for example, as nonresidence of the défendant, 
or his concealment of property. The plaintiff contends, on the other 
hand, that mère want of security is sufiicient cause for the issuance 
of the spécial precept, which issues as matter of course if this se- 
curity' is wholly wanting or insufificient. 

Attachment on mesne process as security for the judgment to be 
recovered is authorized in gênerai by the law of Massachusetts, and 
the section above quoted has been construed by the state courts to per- 
mit in effect an attachment at any time during the continuance of the 
suit. If the attachment is excessive, the défendant may be relieved in 
the same manner, whether the attachment be made at the beginning 
of the suit or by spécial precept. 

The practice of the state courts has been the practice of this court 
so far as occasion has arisen. That practice will be followed until 
it has been held illégal by a higher court. 

Motion denied. 
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